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Preface 

Bisexuals ar e blame d fo r spreadin g AID S t o th e heterosexua l 
community,1 transsexual s fo r destroyin g America' s mora l fab -
ric, interracia l couple s fo r havin g childre n wh o wil l no t fit 
into American society , and the somewhat disable d fo r divertin g 
resources awa y fro m th e "trul y disabled." 2 Thes e hybrid s ar e 
castigated an d despise d yet , i n th e eye s o f th e law , d o no t 
really exist. The 199 0 U.S. Census rendered them invisible with 
marital categorie s tha t recognize d onl y heterosexua l unions , 
sexual categorie s tha t include d onl y male s an d females , racia l 
categories tha t wer e monoracial , an d a  disability categor y tha t 
counted onl y thos e unabl e t o work . Thi s boo k bring s hybrid s 
to the forefront . 

The ter m "hybrid " usuall y refer s t o th e offsprin g o f tw o 
plants or animals of different races , breeds, varieties, species, or 
genera.3 We do no t usuall y mentio n "huma n hybrids " becaus e 
we conside r th e difference s betwee n human s t o b e les s signifi -
cant than the differences i n the plant an d anima l kingdom. The 
term "hybrid, " however , i s a n ap t descriptio n o f peopl e wh o 
lie betwee n bipola r lega l categories—bisexuals , transsexuals , 
multiracials, an d th e somewhat disabled . Thei r live s often con -
stitute a  unique se t of traits and experiences not found a t eithe r 
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end o f th e bipola r spectrum . Sometimes , the y ar e considere d 
exotic; othe r times , the y ar e considere d abhorrent ; an d ye t 
other times, they are virtually invisible . 

Human hybrids, however, are not produced by artificial tech -
nology or genetic mixing, but by law and society. When the law 
creates such bipolar categories as homosexual and heterosexual , 
white an d black , able-bodie d an d disabled , i t leave s a  ga p be -
tween categories . Thes e hybrid s befuddl e courts , becaus e th e 
existing categories do not fi t them. The time has come to incor -
porate human hybrids into the legal  world. 

Hybrids ar e beginnin g t o com e t o th e forefron t i n popula r 
culture. Marjori e Garbe r write s si x hundre d page s o n bisexu -
als,4 Gregory Howard Williams shares a compelling story abou t 
his life on the "colo r line,"5 Newsweek display s bisexuals6 and 
multiracials7 o n thei r covers , the New Yorker  feature s female -
to-male transsexuals, 8 an d tal k show s overflo w wit h persona l 
accounts o f transsexuality , bisexuality , an d multiracia l exis -
tence. But even Garber' s comprehensiv e treatmen t o f bisexuals 
pays littl e o r n o attentio n t o th e rol e o f la w i n perpetuatin g 
the castigatio n an d invisibilit y o f hybrids . Thi s boo k fills  i n 
that gap. 

Although thi s stud y i s an academi c investigation , i t als o re -
flects my persona l experience s wit h question s o f identity . A s I 
write thes e words , I  can stil l hea r m y mother' s voic e saying t o 
me as a  four-year-old: "Ruth , yo u must  wea r a  shirt i f you ar e 
going t o pla y outside! " And , muc h later , I  remembe r bein g 
asked b y my friends whe n I  was going to decide whether I  was 
"straight o r gay. " Thes e question s haunte d m e unti l I  learne d 
that I  could live between the gaps—that I  could be neither male 
nor female , ga y no r straight . Peopl e wh o ar e multiracia l o r 
somewhat disable d als o hav e ofte n confronte d thes e question s 
of identity . Multiracia l organization s ar e insistin g tha t th e 
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United State s Censu s ad d a  categor y t o reflec t thei r existence . 
Some peopl e wit h disabilitie s spea k o f th e "temporaril y able -
bodied" t o emphasiz e th e transien t natur e o f ou r disabilit y 
status. 

The invisibilit y o f hybrid s reflect s th e fals e belie f tha t w e 
can visuall y identif y wh o i s female , ga y o r lesbian , African -
American, o r disabled . But the National Women's Musi c Festi-
val, fo r example , ha s discovere d ho w difficul t i t i s t o exclud e 
men from it s annual music festival throug h visua l identificatio n 
alone, because people seek admission who have had sex-chang e 
operations o r have very androgynous physiques . The U.S. mili-
tary ha s struggle d fo r decade s t o figure  ou t ho w t o identif y 
and exclud e th e "tru e homosexual. " Jud y Scales-Trent' s self -
description as a "white black woman" 9 reveals that visual clues 
about race can be misleading. And the large numbers o f people 
with "hidde n disabilities " mak e unidimensiona l definition s o f 
disability impossible . 

Categorization unde r the law, however, is inevitable. Despite 
Garber's postmoder n critiqu e o f sexua l orientatio n categories , 
we ca n b e sur e tha t categorie s wil l alway s b e th e basi s o f ou r 
legal system . W e don' t liv e i n th e worl d o f hig h theory ; w e 
live i n th e worl d o f practica l problems , day-to-da y conflicts , 
pragmatism, and logistical concerns. My legal perspective there-
fore cause s me to mak e a n additiona l inquir y tha t i s foreign t o 
the perspectiv e o f Garbe r an d other s wh o hav e examine d hy -
brids. Recognizing tha t categorie s are indispensable, we shoul d 
consider ho w categorie s ca n b e improved  s o a s no t t o pla y a 
role in the destruction o f human identity . 

I therefor e embar k upo n thi s projec t wit h bot h excitemen t 
and trepidation . I t i s particularl y excitin g t o writ e thi s boo k 
now, with a  four-year-old gir l by my keyboard, who rejoices in 
taking of f all  her clothe s whe n sh e plays outside . I  write wit h 



xiv Preface 

trepidation becaus e o f th e enormou s scop e o f thi s study . Thi s 
book coul d easil y hav e bee n eigh t volume s instea d o f eigh t 
chapters, bu t I  hope it s genera l surve y wil l inspir e other s wh o 
like myself wan t to learn bette r how to live between categories , 
and tolerate others who choose to do so. 



O N E 

Introduction: 
Living the  Gap 

What I  am—an d hav e bee n fo r a s lon g a s I  ca n 
remember—is someon e whos e sexualit y an d gende r 
have neve r seeme d t o mes h wit h th e availabl e cul -
tural categories . 

—Sandra Lipsit z Bern, The Lenses of Gender 

What i s ther e abou t a  continuu m tha t i s unsatis -
fying? frightening ? Wh y mus t life—an d we—b e 
seen in either "black " o r "white, " with no shades in 
between? —Jud y Scales-Trent, Commonalities 

I. Living the Gap between Categories 

Sandra Ber n i s biologicall y femal e an d ha s bee n marrie d t o th e 
same ma n fo r nearl y thre e decades , ye t disclaim s th e gende r 
category o f "female " an d th e sexua l orientatio n categor y o f 
"heterosexual." Sh e avoid s suc h categorie s becaus e the y pre -
sume tha t sh e ha s ordere d he r gende r an d choic e o f sexua l 
partners alon g the principl e o f biologica l sex. 1 

Judy Scales-Tren t describe s hersel f a s a  "whit e blac k 
woman" t o emphasiz e tha t sh e transgresse s boundarie s o f race , 

I 



2 Introduction: Living the Gap 

while also identifying a s "black." 2 Sh e finds that i t makes peo-
ple, includin g herself , fee l uncomfortabl e whe n sh e move s 
among the static racial categories of "black" and "white." Cate-
gories, she concludes, "mak e th e world appea r understandabl e 
and safe." 3 Challengin g categorie s unsettle s an d frighten s 
people. 

Linda Alcof f describe s hersel f a s "negotiating " th e "gap " 
between he r variou s racia l an d ethni c identitie s an d observe s 
that she never fully occupie d any one of these identities. She has 
parents from Caucasian , Latina, and African backgrounds. 4 She 
remarks, "I n whit e societ y I  fee l m y Latinness , an d i n Lati n 
society I feel my whiteness, as that which is left out , an invisible 
presence, sometimes as intrusive as an elephant in the room an d 
sometimes more a s a pulled threa d tha t alter s the design o f m y 
fabricated self." 5 Alcof f ha s discovere d tha t "peac e ha s com e 
for m e b y living tha t gap , an d n o longe r seekin g som e perma -
nent home onshore." 6 

I, too , hav e foun d gende r an d sexua l orientatio n categorie s 
to b e unsettling . Startin g a t a n earl y age , I  embarrasse d m y 
mother whe n stor e clerk s identifie d m e a s a  boy . A s an adult , 
however, I  fee l comfortabl e wearin g bot h a  dres s an d hikin g 
boots and can even laugh when store clerks politely suggest that 
I migh t wan t t o bu y a  "padde d bra. " Unlik e Bern , however , I 
would acknowledg e tha t m y gende r resistanc e i s onl y partial . 
When I  decide d t o hav e a  child , fo r example , I  a m sur e tha t 
some men became more attractiv e t o me due to thei r abilit y t o 
facilitate my pregnancy. When my husband and I discussed how 
to divide childrearing responsibilities after the birth of our child, 
my abilit y t o lactat e obviousl y affecte d ou r divisio n o f labor . 
On a  less biological level , living in a  married relationshi p wit h 
a ma n ha s a  tangible effec t o n m y sexual orientatio n becaus e I 
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am ofte n treate d a s a  heterosexua l woman . And , a s I  rais e a 
daughter, I  realize that I  often pas s on gender rules to her . 

Complete resistance t o gender an d sexua l orientatio n social -
ization i s impossible. Bern , a s a  woman wh o ha s bee n marrie d 
to the same man for nearly three decades, has been constructed , 
at least in part, by dominant society' s view of her sexuality an d 
gender. Nonetheless , suc h a  labe l a s "heterosexua l woman " i s 
an incomplet e descriptio n o f som e wome n wh o ar e marrie d 
to men. 

The experienc e o f livin g a s a  lega l hybri d varie s acros s gen -
der, sexua l orientation , an d disabilit y categories . Scales-Tren t 
describes people responding to her hybrid existence with "fear. " 
As a bisexual , I  have often foun d tha t th e mos t commo n reac -
tion i s mora l disdai n rathe r tha n fear . M y strabismu s (cross -
eyedness) whic h cause s m e t o liv e between  th e categorie s o f 
disabled an d able-bodie d sometime s make s peopl e fee l physi -
cally uncomfortable , whic h the y expres s b y avoidin g ey e con -
tact. (Childre n an d adult s frequentl y cros s thei r eye s t o loo k 
scary.) 

For an y give n individual , th e experienc e o f livin g withi n a 
hybrid category can also change in context. For example, Alcoff 
observes tha t he r racia l an d ethni c identit y change s dependin g 
upon th e racia l an d ethni c identit y o f he r community . A t a 
primarily lesbian event, I acutely feel my status of being married 
to a  ma n an d a t a  heterosexua l event , suc h a s a  traditiona l 
wedding, I feel uncomfortable a s a bisexual. 

Two individual s wh o shar e th e sam e hybri d status , suc h a s 
being multiracial , may also experience quit e differen t reaction s 
to tha t status . For example , law professor Mari a O'Brie n Hyl -
ton, o f African-American , Hispanic , an d Australian-Iris h par -
entage, was caught i n a  public controversy concernin g whethe r 
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her appropriat e racia l categor y wa s black , Hispanic , o r whit e 
when she sought a faculty position at Northwestern La w School 
in 1994 . Hylto n ha s checke d of f th e "black " racia l categor y 
on employmen t application s an d belong s t o blac k communit y 
organizations. Hylto n i s a  politica l conservativ e wh o doe s no t 
believe tha t he r racia l identit y shoul d b e a  consideratio n i n 
the appointmen t process . She also identifies wit h th e "la w an d 
economics" movement within jurisprudence . 

The communit y a t Northwester n La w Schoo l engage d i n a 
vigorous debat e abou t whethe r Hylton' s rac e shoul d b e a 
"plus" i n th e appointmen t process . On e African-America n 
member o f th e facult y conclude d tha t Hylto n shoul d no t b e 
treated a s "black" becaus e of her racia l background an d politi-
cal ideology. A Hispanic member of the student body concluded 
that Hylto n shoul d no t b e treated a s "Hispanic " becaus e tha t 
was no t Hylton' s self-identity . Hylto n refuse d t o commen t o n 
her "proper " racia l identit y durin g thi s controversy , becaus e 
she considered suc h inquirie s t o b e "racis t an d impolit e i n th e 
extreme."7 

The discussion s o f Hylton' s candidac y wer e raciall y polar -
ized. She was either "black " o r "Latina " an d therefor e deserv -
ing of affirmative action , or "white " and therefore undeserving . 
No one suggested that she might fit a middle category of "mixe d 
race." No r di d anyon e prob e whethe r individual s wh o fit  int o 
mixed-race categorie s shoul d b e beneficiarie s o f affirmativ e 
action. 

Hylton an d Scales-Trent share similar physical features (ligh t 
skin and kinky hair), yet the responses to their ambiguous racial 
identity hav e differe d radically . Hylton' s conservativ e politic s 
combined wit h he r refusa l t o commen t o n he r racia l identit y 
evoked stron g disapprova l fro m som e blacks  an d Hispanics . 
Scales-Trent, b y contrast , i s a  law professor wh o write s book s 
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and article s discussin g her categoryles s racia l identit y an d wh o 
strongly supports affirmative action . The difference i n treatment 
accorded Scales-Trent and Hylton was not the result of a differ -
ence in multiracia l heritag e o r appearance , bu t i n identity  an d 
politics. Nonetheless , their racia l ambiguity has clearly affecte d 
their treatment b y society. Hylton's background opene d he r u p 
to politica l attack s concernin g whethe r sh e wa s authenticall y 
"black," wherea s her darker-skinned husban d (wh o also seems 
to shar e he r conservativ e politics ) wa s no t expose d t o suc h 
racial categorizing when he sought an appointment on the same 
faculty. His darker skin and family backgroun d immunized him 
from claim s that h e was no t "black " enoug h t o coun t a s black 
for affirmativ e actio n purposes . Clearly , th e implication s o f 
living between racia l categories are complex, acute, and varied . 

The experience s o f Hylto n an d Scales-Tren t als o revea l tha t 
racial identit y i s no t alway s apparent . Ou r lega l system , how -
ever, has bee n buil t o n th e assumptio n tha t race , unlike sexua l 
orientation, is visually identifiable. Consider the following state-
ment mad e recently b y a  three-judge pane l o f th e Sixth Circui t 
Court o f Appeal s t o justif y it s failur e t o invalidat e a n anti -
homosexual initiative : "Becaus e homosexuals generally ar e no t 
identifiable 'o n sight ' unles s the y elec t t o b e s o identifiabl e b y 
conduct . . . , the y canno t constitut e a  suspec t class." 8 Th e 
three-judge pane l (includin g on e African-America n femal e 
judge) seeme d ignoran t o f th e fac t tha t th e infamou s tes t cas e 
Plessy v. Ferguson9 involve d a  plaintiff whos e skin was so light 
that he had to be identified a s "black" to the railroad conducto r 
so that the lawsuit against segregation could be initiated. Racia l 
civil right s litigatio n ha s bee n premise d o n th e visua l identifi -
ability o f "blacks" ; homosexua l civi l right s litigatio n ha s bee n 
undermined b y its inability to fit into that illusory visual-identi -
fication case law. Exposing the pervasive ambiguity o f al l cate-
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gorization schemes , includin g racia l ones , wil l hel p destro y 
some o f th e distinction s draw n betwee n "genuine " racia l civi l 
rights claim s an d "inappropriate " homosexua l civi l right s 
claims. We need to understand that categorization schemes have 
been develope d t o pursu e politica l an d socia l policie s rangin g 
from th e perpetuation o f Jim Cro w laws to the institutionaliza -
tion o f peopl e wit h disabilities . N o categorizatio n schem e 
should be accepted as natural and inevitable . 

Yet categorizatio n scheme s nee d no t b e eliminate d alto -
gether. Man y feminis t theorists , suc h a s Bern , sugges t tha t w e 
abandon the m because they perpetuate gender polarization an d 
androcentrism (th e powe r dynami c whereb y me n hav e mor e 
power i n societ y tha n women) . Similarly , la w professo r Nei l 
Gotanda10 suggest s tha t w e abando n racia l categorie s becaus e 
they perpetuate subordination. Others , such as Scales-Trent, are 
more ope n t o th e us e o f categories . Althoug h Scales-Tren t i s 
certainly awar e tha t racia l categorie s hav e bee n constructe d t o 
perpetuate subordination, she is also an "identity " theorist who 
struggles t o redefin e suc h existin g categorie s a s blac k (wit h 
which sh e identifies ) o r t o creat e suc h ne w racia l categorie s a s 
"white blac k woman" (wit h which sh e also identifies) , becaus e 
these term s hav e importan t cultura l an d politica l meaning s 
for her . 

Unquestionably, th e categories typically used to describe our 
sexual orientation , gender , race , an d bodie s hav e perpetuate d 
subordination. Nonetheless , categories need no t inevitably  per -
petuate subordination. Categories can, in fact, help us overcome 
subordination throug h th e developmen t o f a  positive self-iden -
tity a s wel l a s throug h ameliorativ e program s suc h a s affirma -
tive action . Therefore , thi s boo k ha s bot h a  critical  and con-
structive agenda . I  will critique existing categorization scheme s 
while also offering constructiv e schemes for the future . 
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Categories can serve at least two constructive purposes. First, 
categories have value as a form of self-identity. The gay, lesbian, 
and bisexua l communitie s hav e develope d a  rich cultura l com -
munity whic h i s onl y possibl e throug h self-identity . Sandr a 
Bern's pervasive critical posture disavow s the need for th e label 
"bisexual." Thi s perspectiv e i s unsatisfyin g becaus e i t result s 
only i n a  negative definitio n o f sexua l orientation . Sh e has no t 
selected her partners base d on biologica l sex . One might there-
fore ask : What ar e her positive values? A label such as bisexual 
can allo w onesel f t o b e par t o f a  positive cultura l community . 
Living i n a  societ y whic h subordinate s peopl e base d o n thei r 
minority sexua l orientatio n make s i t imperativ e t o hav e label s 
as a  par t o f positiv e self-identity . Moreover , Bern' s descrip -
tion o f he r sexua l orientatio n i n negativ e term s lead s he r t o 
conflate gende r an d sexua l orientation , becaus e sh e fail s t o 
identify th e rational e fo r he r choic e o f sexua l partner . Sexua l 
orientation take s o n it s ow n independen t cultura l meanin g 
apart fro m gende r whe n on e attempt s t o develo p a  positiv e 
self-identity. 

Second, categories are crucial fo r political , instrumental pur -
poses. It is not enough for society to become nondiscriminatory , 
because no t al l group s i n societ y currentl y operat e o n a  leve l 
playing field.  We nee d t o develo p an d refin e ameliorativ e pro -
grams, such a s affirmative action , to achieve greater equalit y in 
society. Becaus e la w an d societ y hav e impose d subordinatio n 
on peopl e du e t o thei r membershi p i n group-base d categories , 
we nee d t o mak e referenc e t o categorie s i n orde r t o develo p 
fair an d effectiv e ameliorativ e programs . Categorie s use d i n 
ameliorative program s nee d no t perfectl y paralle l th e existin g 
bipolar categories . Nonetheless , fai r an d effectiv e ameliorativ e 
programs must make some reference t o group-based categories . 
Interestingly, critica l theorist s rarel y discus s ameliorativ e pro -
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grams and therefore provid e us with littl e insight a s to whethe r 
and how group-based categorie s might be appropriate i n amel-
iorative contexts. 

II. Dilemma s of Categorization 

The classification problem s associate d wit h hybrid s ar e numer -
ous, timely , an d deepl y perplexing . Th e U.S . Census Burea u i s 
considering whether t o ad d the category o f "multiracial " t o it s 
survey instrument , becaus e th e curren t rule s requir e tha t a n 
individual mark only one racial designation.11 Multiracial orga-
nizations hav e criticize d thes e rules , an d a s a  resul t the y ar e 
under revision . Althoug h th e ol d rule s ar e clearl y problematic , 
it i s not easy , a s we wil l see , to develo p appropriat e rule s tha t 
will work wel l in the future. Racia l classification issue s are also 
flaring up in adoption, tor t litigation , an d case s involving birt h 
certificates. When adoptio n agencie s decide to grant race-base d 
preferences i n adoption , ho w shoul d multiracia l childre n b e 
classified? 

Categorization problem s als o aboun d whe n w e tal k abou t 
gender, sexua l orientation , an d disability . Shoul d transsexual s 
be considered victims of "gender " discrimination when they are 
discharged fro m employmen t fo r dressin g i n clothin g tha t i s 
considered no t consistent with thei r anatomica l gender ? In pro-
posing affirmativ e actio n plan s o n th e basi s o f sexua l orienta -
tion, som e institution s ar e debatin g whethe r t o provid e affir -
mative actio n fo r bisexual s a s wel l a s gay me n an d lesbians. 12 

In addition , man y institution s ar e considerin g wha t criteri a t o 
establish fo r "domesti c partners" wh o ma y wish to registe r fo r 
certain family-relate d employmen t benefits . Finally , th e court s 
and societ y mus t decid e wh o i s sufficientl y "disabled " t o fal l 
within th e coverag e o f th e American s wit h Disabilitie s Act , 
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Supplemental Socia l Security , o r th e Individual s wit h Disabili -
ties Education Act. 13 

Each o f thes e classificatio n dilemma s challenge s u s t o con -
struct classification scheme s that serv e ameliorative rathe r tha n 
subordinating purposes. We must find ways to allow individuals 
to identify a s multiracial, transgendered, bisexual , and bi-able d 
without th e fea r tha t movin g of f o f on e pola r poin t o n th e 
traditional bipola r schem e wil l subjec t the m t o subordinatio n 
and necessarily preclude them from takin g advantage of amelio-
rative programs. Our curren t system of affirmative actio n ofte n 
gives an incentive to mixed-race individual s to label themselve s 
as a  minority racia l category. 14 O n th e other hand , we need t o 
make sur e tha t program s tha t ar e designe d primaril y t o assis t 
individuals overcom e a  histor y o f subordinatio n ar e no t use d 
by individuals who largely have been shielded from tha t subor -
dination throug h thei r presenc e i n a  hybrid category . Ou r cur -
rent system of affirmativ e actio n ofte n allow s any member o f a 
defined grou p t o qualif y fo r preferentia l treatmen t irrespectiv e 
of ho w wel l affirmativ e actio n fo r tha t individua l serve s th e 
purposes o f th e ameliorativ e program. Ou r awarenes s an d rec-
ognition of hybrids should force us to be more individualized in 
understanding th e structur e o f effectiv e an d fai r ameliorativ e 
programs, whil e no t forcin g u s t o abando n group-base d ap -
proaches entirely . 

III. A  Roadma p 

This boo k respond s t o thes e perplexin g lega l an d socia l prob -
lems through th e application o f a  bi perspective. In chapter 2, 1 
develop a  b i jurisprudence , providin g a  broa d overvie w o f th e 
differing implication s o f hybrid existenc e in the areas of sexua l 
orientation, gender, race, and disability . 
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Chapter 3  applies a  bi perspective to an examination o f ho w 
courts an d legislature s hav e attempte d t o creat e entitlement s 
and benefit s whic h flow  fro m th e categorizatio n o f person s a s 
"homosexual" o r "heterosexual. " I n contras t to the theoretica l 
approach i n chapte r 2 , I  concretely examin e th e definition s o f 
"homosexual" tha t court s an d legislatur e hav e created . Thes e 
definitions ofte n brea k dow n whe n applie d t o individual s wh o 
have experience d sexua l relationship s wit h person s o f bot h 
sexes. How th e law responds t o suc h "ba d fits"  reveal s a  great 
deal abou t society' s determinatio n t o forc e peopl e int o nea t 
"boxes," especiall y th e tid y categor y o f heterosexuality . Thi s 
coercive attempt to define people on the basis of sexual orienta -
tion reflect s society' s discomfor t wit h individual s who are "ga y 
and proud " a s wel l a s wit h individual s wh o attemp t t o cros s 
appropriate gende r boundaries . Ou r sexua l orientatio n policie s 
are therefore inextricabl y connected to our gender policies. 

Chapter 3  als o ask s ho w w e ca n us e th e phrase s "gay, " 
"lesbian," o r "bisexual " a s par t o f ameliorativ e program s t o 
overcome subordination . A s societ y begin s t o permi t partne r 
registration system s irrespective o f th e gender o f one' s partner , 
how shoul d w e use the labels of gay , lesbian an d bisexual ? D o 
these attempt s t o allo w peopl e t o self-identif y a s par t o f a 
committed partnership emplo y appropriat e definitiona l catego -
ries? Becaus e ga y an d lesbia n people , unlik e racia l minorities , 
do not gro w up in distinctive economically deprived  communi -
ties, I  also probe whethe r argument s fo r affirmativ e actio n ar e 
appropriate in this context and, if so, who should be considered 
entitled to affirmative treatment . 

Chapter 4  explore s ho w court s an d legislature s attemp t t o 
use the term s "male " an d "female " t o fit  individuals int o gen -
dered categories . Although we linguistically refe r t o the "oppo -
site sexes " an d conside r biologica l se x t o b e a n immutabl e 
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characteristic, neithe r assumptio n i s valid. Case s in which peo -
ple cros s gende r boundarie s throug h cross-dressin g o r sex -
change operation s baffl e th e court s an d societ y enormously . 
Courts respon d t o thes e case s b y maintainin g th e myt h o f th e 
innateness and immutability o f both gender and biological sex. 

Constructively, I  ask ho w th e court s an d societ y shoul d re -
spond to the historical mistreatment of people who cross gender 
or sexua l barriers . Shoul d individual s wh o "cross-dress " b e 
considered victim s o f "gender " discrimination ? Shoul d w e use 
the option o f free-standing , unise x bathrooms , which ha s bee n 
developed i n the disabilit y context , t o mee t the need s of trans -
gendered person s who often ar e not accepte d i n bathrooms fo r 
either biological sex? 

Race i s anothe r are a wher e th e court s an d societ y hav e im -
posed a  false se t of distinctions , categorizing people as "white " 
or "colored. " Chapte r 5  focuses on why such distinctions are of 
such importanc e t o societ y despit e th e scientifi c bankruptc y o f 
"whiteness" a s a  racia l construc t an d th e realit y tha t mos t 
people have mixed racia l histories . How can we devise fair an d 
appropriate affirmativ e actio n an d transracia l adoptio n poli -
cies? Shoul d individual s suc h a s Hylto n o r Scales-Trent , wh o 
self-identify a s African-American despit e their multiracial back -
ground o r ligh t ski n color , b e eligibl e fo r affirmativ e action ? 
Because racia l identit y i s sociall y constructed , d o race-base d 
affirmative actio n program s perpetuat e o r ameliorat e race -
based subordination ? Similarly , d o race-specifi c label s i n th e 
adoption contex t perpetuat e th e subordinatio n o f minorit y 
groups? Again , how shoul d racia l categorie s b e defined i n tha t 
context? 

The newly developing area o f "disability " la w is a final area 
that help s reinforc e society' s obsessio n wit h fals e categoriza -
tion. Chapter 6  explores how society accords benefits an d privi-
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leges base d o n whethe r on e i s "disabled " o r "nondisabled " a s 
if thes e ar e clear , bipola r categories . Whethe r individual s ar e 
considered "disabled " depend s on what socia l policies are pop-
ular a t th e momen t rathe r tha n o n thei r need s a s individuals . 
Nonetheless, disabilit y nondiscriminatio n la w i s a novel mode l 
for redressing discrimination, in general. I therefore ask whether 
any o f it s innovation s wor k wel l an d shoul d b e exporte d t o 
other areas of the law. 

The court s ar e strugglin g constructivel y t o develo p a  defini -
tion of "disability " which wil l further th e purposes of our anti -
discrimination laws . Do w e nee d t o determin e whethe r peopl e 
fit a single definition o f "disability " for anti-discrimination law s 
to operat e properly ? Woul d a n approac h tha t recognize d th e 
spectrum o f disabilitie s tha t peopl e experienc e bette r serv e th e 
purposes of our anti-discrimination laws ? 

Chapter 7  move s th e discussio n t o a  broade r theoretica l 
plane. I  inquire ho w th e lega l syste m i s generally buil t upo n a 
foundation o f bipola r injustic e an d ho w suc h a  perspectiv e 
hinders our understandin g o f discrimination an d subordinatio n 
under federa l anti-discriminatio n law . I  argu e tha t th e court s 
have develope d a  narro w "sexualize d harassment " doctrin e 
that, i n effect , provide s justic e fo r a  very smal l portio n o f th e 
victims of gender and race discrimination i n our society . 

Finally, i n chapte r 8  I  return t o th e U.S . Census t o sugges t 
how w e ca n construc t racia l categorie s whil e bein g mindfu l o f 
the existence of racial hybrids. Categories can be used construc-
tively without insulting our human dignity . 

The centra l questio n o f thi s book is : Why i s law based o n a 
bipolar framewor k i n way s tha t denigrat e hybrid s an d rende r 
them invisible? Why can't we see the nondichotomous spectru m 
on whic h peopl e experienc e gender , race , sexua l orientation , 
and disability ? Wh y doe s th e la w nee d t o us e th e label s o f 
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"homosexual an d heterosexual, " "mal e an d female, " "blac k 
and white," and "disable d and nondisabled" a t all? The answer 
to tha t final  questio n varie s fro m chapte r t o chapter . I n som e 
cases, label s ma y b e useful—fo r example , t o hel p identif y 
groups that have faced a  history of subordination in our society. 
That usefulness , however , shoul d no t justif y ou r attempt s t o 
misdefine humanit y i n orde r t o achiev e certai n socia l policies . 
When categorie s ar e needed , a  b i perspectiv e allow s u s t o de-
velop a  more pragmatic an d human e jurisprudence, an d thu s a 
more complete and accurate worldview. 





T W O 

A Bi  Jurisprudence 

"Bisexuality: No t Gay . No t Straight . A  Ne w Sexua l Identit y 
Emerges" proclaim s Newsweek  o n it s cover . Shunne d b y het -
erosexuals and many gays and lesbians alike, bisexuals recently 
have been "discovered" by the popular media as well as conven-
tional researchers . Nonetheless , th e categor y o f bisexualit y re -
mains elusiv e fo r mos t adults . Onl y abou t i  percen t o f th e 
adult populatio n identifie s a s bisexual . Ye t nearl y 4  percen t 
acknowledge that they are attracted to people of both sexes. 1 

Bisexual invisibilit y pigeonhole s individual s int o ga y an d 
straight boxes. A bisexual perspective allows us to ask ourselves 
who w e find  attractiv e an d why , rathe r tha n t o presum e tha t 
sexual partners are chosen on the basis of gender. This perspec-
tive broaden s t o a  "bi " perspective 2 a s we rejec t conventiona l 
bipolar categorie s in the areas o f gender , race , and disabilit y in 
understanding ou r ow n lives , a s wel l a s i n respondin g t o 
others.3 

I. Harms that Flow from Categorization 

A. Invisibility  to  Ourselves  and  Others 

Martin S . Weinberg an d hi s colleague s repor t tha t one-fourt h 
of self-identified bisexual s ar e currently "confused " abou t thei r 

15 
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bisexuality, with mor e than hal f o f the women an d three-quar -
ters o f th e me n reportin g previou s confusion. 4 Peopl e wh o d o 
not self-identif y a s bisexuals , ye t hav e sexua l relation s wit h 
people o f bot h genders , repor t eve n mor e identit y confusion : 
"Some peopl e wh o behav e bisexuall y ar e confuse d an d thin k 
that the y may be in the process of becoming homosexual. Oth -
ers simpl y den y thei r same-se x feeling s an d behavior s i n orde r 
to preserve their self-image a s heterosexuals."5 

The pressure to identify wit h a  monosexual label of "gay " o r 
"straight" lead s to som e odd results . Some women continu e t o 
identify wit h the label "heterosexual " despit e the fact tha t they 
are intimately involved with a  woman. Othe r women who have 
had prio r intimat e relationship s wit h a  woma n continu e t o 
identify wit h the label "lesbian " eve n when intimately involve d 
with a  man. One of the best-known examples  of this phenome-
non wa s Holl y Near , a  ver y popula r songwrite r an d singe r 
among lesbians , wh o persiste d i n labelin g hersel f a s a  lesbia n 
despite he r intimat e relationshi p wit h a  man. 6 Alternatively , 
some wome n simpl y hav e fel t immobilize d b y thi s nee d t o fit 
into a  categor y an d hav e therefor e chose n th e "choos e no t t o 
label" category. 7 

A bisexual perspectiv e facilitate s pickin g th e "choos e no t t o 
label" categor y rathe r tha n th e stati c an d bipola r categorie s 
of homosexua l an d heterosexual . Rut h Gibia n describe s th e 
problematic, bipolar structure of the dominant sexuality catego-
ries: "Th e definitio n o f a  stati c sexualit y i s based  o n binar y 
opposition. .  . . Indeed, our entir e Western system of thought is 
based on binary opposition ; we define b y comparison, by what 
things ar e not." 8 Bipola r injustic e i s o f epidemi c proportions ; 
it i s no t limite d t o th e are a o f sexua l orientation . Althoug h 
it is unrealistic to think tha t we can dismantl e an entir e system 
that i s buil t o n binar y opposition , w e ca n tak e smal l step s i n 



A Bi Jurisprudence 17 

the are a o f lif e tha t touche s u s mos t personally—ou r self -
identity. 

We shoul d no t allo w ou r bisexualit y t o b e invisible eve n t o 
ourselves. When I ended an intimate relationship with a  woman 
and bega n datin g a  ma n abou t fifteen  year s ago , I  remembe r 
telling him , "It' s importan t tha t yo u recogniz e tha t I  a m a 
lesbian." I  insisted o n th e lesbia n labe l becaus e I  did no t wan t 
to acknowledg e t o mysel f th e dynami c natur e o f m y sexua l 
orientation. I  thought I  had t o choos e betwee n bein g ga y an d 
straight an d wa s havin g troubl e reconcilin g th e gende r o f m y 
current partne r wit h thos e choices . Fiv e year s later , whe n I 
became involve d wit h anothe r man , agai n endin g a n intimat e 
relationship with a  woman, I  told a  friend tha t I  was sure that I 
was no w a  "heterosexual. " M y obsessio n wit h categorizatio n 
precluded me from seein g the complexity of my feelings and the 
multiplicity o f m y prio r relationships , harmin g th e fullnes s o f 
my self-identity . 

The invisibilit y o f bisexual s ha s ha d som e profoun d socia l 
consequences. For example , i t has rendered invisibl e the bisex -
ual practice s o f man y African-America n men , thereb y stallin g 
our attempt s to dea l with th e AIDS crisis. Although th e Kinsey 
study9 i s ofte n cite d fo r statistic s abou t sexua l behavior , i t i s 
rarely note d tha t th e stud y included  onl y white America n me n 
who ha d engage d i n a  homosexua l ac t a t leas t once. 10 Th e 
statistics that do exist on the sexual behavior of African-Ameri -
can men are inconclusive bu t preliminary statistic s sugges t tha t 
African-American me n ma y b e somewha t mor e likel y tha n 
white men t o engage in both opposite-se x an d same-se x sexua l 
behavior.11 Thes e men , however , rarel y identif y a s bisexual, in 
part becaus e of disapprova l o f that status in their own commu -
nity an d i n mainstrea m society. 12 A  polarize d straight/ga y di -
chotomy an d disapprova l o f bisexual s hav e cause d u s t o ig -
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nore th e sexua l practice s o f thi s grou p o f men . Thi s lac k o f 
recognition ha s ha d profoun d consequences : i t ha s deterre d 
attempts t o provid e AID S counselin g t o man y African-Ameri -
can me n wh o engag e i n same-se x sexua l behavior , a s wel l a s t o 
their femal e sexua l partners . B y rigidl y assumin g tha t peopl e 
who primaril y identif y a s heterosexua l ar e no t engagin g i n 
same-sex sexua l behavior , healt h car e professional s unti l re -
cently hav e no t targete d heterosexua l African-America n me n 
and thei r femal e partner s fo r safe-se x education . A  bisexua l 
perspective woul d mak e mor e apparen t th e sexua l behavio r o f 
many African-America n me n an d thereb y woul d b e mor e ra -
cially inclusiv e irrespectiv e o f wha t labe l thes e men 1 3 appl y 
to themselves. 14 

Similarly, feminis t theoris t Brend a Mari e Blasingam e sug -
gests that som e minorit y communitie s recogniz e tha t man y peo -
ple engag e i n bot h same-se x an d opposite-se x behavio r whil e 
not expressl y labelin g i t a s bisexual : 

In talkin g wit h olde r peopl e o f colo r wh o ar e queer , I'v e foun d tha t 
they ofte n sa y tha t i n thei r communit y peopl e ha d relationship s wit h 
people. Som e peopl e chos e t o b e involve d wit h bot h sexes , wherea s 
others chos e t o b e exclusively involve d wit h same-se x partners . They 
spoke o f ho w som e peopl e wer e bisexual . Tha t wa s no t wha t i t wa s 
called, bu t tha t wa s wha t wa s takin g place . I t wa s no t a  subjec t o f 
conversation: people knew who was in a relationship with whom, that 
was how it was and life went on. 15 

Blasingame provide s excellen t insigh t int o th e bridge s tha t 
must b e crosse d i f peopl e o f colo r ar e t o fee l mor e welcom e i n 
the "gay " movement . Whe n w e ca n star t talkin g abou t peopl e 
who hav e se x wit h peopl e o f th e sam e se x withou t makin g an y 
assumptions abou t whethe r the y als o hav e se x wit h peopl e o f 
the opposit e sex , the n w e ma y hav e a  mor e raciall y inclusiv e 
politics. Ou r bipola r orientatio n abou t sexualit y therefor e con -
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tributes to a  misunderstanding o f ho w people experience sexu -
ality and als o makes people i n various ethnic communities fee l 
alienated from th e gay rights movement . 

How ca n we make more visible individuals wh o li e between 
sexual categories ? On e way i s to embrac e individualized story -
telling rather than categories such as "bisexual" : 

To compensate for the lack of an adequate label, which I know would 
have its limitations anyway, I find myself telling my story, or as much 
of it as the situation warrants. It gives people the chance to hear, not 
defector or fence-sitter, bu t process, struggle toward self-understand -
ing, self-claiming. I t give s them roo m t o hea r abou t feeling s an d t o 
tell thei r own . I t gives me—and al l o f us—roo m t o b e larger tha n 
a name.16 

Categories sugges t stasi s wherea s storytellin g reflect s ou r 
changing life experiences. The way for individuals ' sexual iden-
tity to become fully visible is not to embrace the new category of 
"bisexuality" bu t to explain full y th e content of their sexuality . 
Sandra Ber n embrace s thi s perspectiv e whe n sh e say s tha t sh e 
has bee n involve d intimatel y wit h a  particula r ma n fo r thre e 
decades but would no t describe herself a s having chosen him as 
a partne r becaus e o f hi s biologica l gender . He r lif e descriptio n 
does a  more complet e jo b o f explainin g he r sexualit y tha n th e 
label "heterosexual " o r "bisexual. " Thi s perspectiv e doe s no t 
force us to agonize over whether Bern properly could be consid-
ered a  "bisexual " give n th e monogamou s natur e o f he r sexua l 
relationship o f the last three decades . Applying or not applyin g 
the labe l "bisexual " t o Bern' s situatio n woul d no t ad d t o ou r 
understanding of her sexuality. Individualized storytelling, how-
ever, make s i t clea r ho w he r sexualit y differ s fro m anothe r 
woman wh o ha s als o bee n marrie d t o th e sam e ma n fo r thre e 
decades bu t wh o openl y acknowledge s tha t sh e organize s he r 
sexuality around the biological sex of her partner . 
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There ar e time s whe n w e nee d categorie s fo r constructiv e 
purposes. The fac t tha t categorie s ma y hav e pragmatic advan -
tages in certain situations , however, shoul d no t mak e us forge t 
that categorical thinking can also seriously misstate human feel -
ings and experience . Where individualize d storytellin g i s possi-
ble in additio n t o o r instea d o f categorization , w e shoul d see k 
to promote storytelling . 

Individuals who lie between racia l categories often fac e simi-
lar dilemmas . A s I  wil l discus s furthe r i n chapter s 5  an d 8 , 
some17 individuals feel that they have to make a false choice on 
job applicatio n forms , censu s forms , o r eve n birt h certificate s 
about thei r racia l identity . Parent s complai n tha t suc h fals e 
choices undermin e th e self-estee m o f thei r children . Althoug h 
we do no t usuall y thin k o f rac e a s a  thought proces s base d o n 
our feelings in the same way that we think of sexual orientation, 
these storie s revea l th e elemen t o f consciou s choic e o f racia l 
category fo r certai n individuals . Ou r dominan t vie w of rac e a s 
a biologica l categor y (which , itself , i s inaccurat e accordin g t o 
scientists an d anthropologists ) i s undermined whe n w e see the 
ways in which som e individual s ca n move between racia l cate -
gories o r mak e choice s abou t th e racia l categorie s t o whic h 
they belong. 

Nonetheless, sexua l orientatio n an d rac e have basic dissimi-
larities. Most o f u s are told a s young children , eithe r implicitl y 
or explicitly , tha t w e ar e heterosexual . I t i s onl y throug h a 
conscious thought process tha t we can move beyond tha t bipo-
lar category . Similarly , mos t o f u s are told ou r rac e a t a  young 
age an d fe w o f u s eve r questio n ou r racia l identity . However , 
some individual s discove r ne w informatio n abou t thei r racia l 
heritage late r i n lif e throug h comment s fro m thei r parent s o r 
official publi c record s suc h a s birth certificates . Irrespectiv e o f 
whether a n individua l ha s bee n informe d o f he r multiracia l 
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background from a  young age or whether she discovers it some-
what late r i n life , sh e ma y mak e a  choic e a s t o whethe r t o 
identify wit h a  multiracia l categor y or , instead , t o maintai n 
a monoracia l identity . (Mos t individuals , however , wh o hav e 
multiracial background s d o not make a conscious choice abou t 
racial identification , becaus e th e "on e dro p o f bloo d rule " ha s 
defined the m a s fitting a  monoracia l category. ) Racia l identity , 
like sexua l orientation , ca n therefor e hav e a  cognitiv e compo -
nent fo r som e individuals . Tha t componen t become s particu -
larly apparen t whe n w e focu s o n certai n individual s wit h 
multiracial backgrounds . 

B. Bipolar  Classification  Reinforces  Pejorative  Values 

Both the gay and straigh t communitie s ofte n us e the bipola r 
classification schem e t o disparag e bisexuals : "Switch-hitter . 
Swings bot h ways . Fence-sitter . AC/DC." 18 Th e ter m "has -
bian," developed by the gay and lesbian community, reflects this 
disparagement. Stace y Youn g offer s thi s critiqu e o f th e term : 

I object to the expression because it defines a  person only  in terms of 
what she once was. To refer to a woman as a "hasbian" implies that 
all one need know about her is her relationship to that exalted state, 
lesbianism. The term "hasbian" also, of course, evokes the word "has-
been" which Webster's  defines a s "a person or thing which was for -
merly popular or effective, bu t is no longer so." What interests, then, 
does thi s ter m serve ? Wh o ha s th e powe r t o defin e here , an d a t 
whose expense?19 

These negative connotations detrac t from th e desire of bisex-
uals to work politicall y withi n th e gay and lesbian community , 
thereby depriving us of valuable political energy and leadership. 
For example , th e poe t Nin a Silve r fel t tor n whethe r t o com e 
"out" to her lesbian editor, Tori, who was to visit soon.20 When 
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she wrote t o Tori an d tol d her tha t sh e was living with a  man , 
whom sh e had als o married, Tori wrote back and said that sh e 
could n o longe r hav e a  workin g relationshi p wit h Nina , no r 
could Nin a rea d he r lesbia n lov e poetr y a t a  woman' s book -
store. (Th e poem s n o longe r genuinel y reflecte d lov e fo r 
women.) 

In a  mor e publi c exampl e o f bisexua l exclusion , th e ga y 
and lesbia n communit y i n on e cit y decide d t o dro p th e wor d 
"bisexual" from th e title of its lesbian and gay pride day march. 
A bisexual , Mick i Siegel , had strongl y supporte d th e inclusio n 
of th e wor d "bisexual " i n th e march' s title . Tw o lesbian s re -
sponded t o Micki' s argument s i n a  ga y newspape r b y callin g 
her "Mrs . Siegel" and criticizin g her fo r tryin g to attac h t o th e 
lesbian communit y rathe r tha n creat e a  communit y o f he r 
own.21 

An anonymous mal e political activist , who now identifie s a s 
gay rathe r tha n bisexual , summarize s th e anti-bisexua l senti -
ment tha t h e ha s observe d i n th e ga y mal e community . Ga y 
men, he reports, often believ e that identifying a s bisexual is: 

a phony period of being pressured into conforming t o society's stan-
dards, an d it' s a  givin g i n t o thi s pressure , therefor e it' s a  lie ; it' s 
immaturity. . . . Anothe r belie f i s tha t straight s ru n th e worl d an d 
oppress gays. Gays are finally making progress. Progress is fragile, so 
you bisexual s shu t up and le t us gays have our time now. . . . Also, 
there i s th e belie f tha t homosexuality , no t heterosexualit y i s wha t 
people are really discriminating against, so bisexuality is a nonissue.22 

My own experiences parallel those described by others. I was 
hurt an d baffle d whe n tw o lesbia n friend s explaine d tha t the y 
would n o longe r b e abl e t o vacatio n wit h m e onc e I  becam e 
involved wit h a  man . They ha d neve r me t m y male partner s o 
they wer e speakin g entirel y fro m a n abstrac t position ; the y 
could no t imagin e an y ma n wit h who m the y woul d wan t t o 
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share social space in a vacation setting. Oddly enough, they had 
repeatedly vacationed with one of their sisters and her husband . 
My friendship, however , appeared to be contingent on my being 
a "pur e lesbian." 23 Similarly , I  wa s shocke d an d dismaye d 
when a  feminis t activis t referre d t o m e a s a  "hasbian " afte r I 
married a  man, thereby erasin g my feelings towar d an d experi -
ences with women . 

Ironically, th e lesbia n an d ga y communit y ofte n criticize s 
female bisexual s fo r sleepin g wit h me n an d divertin g energ y 
away fro m th e lesbia n community, 24 bu t i t i s sometime s th e 
actions o f lesbian s an d ga y me n rathe r tha n ou r mal e partner s 
that keep us from workin g politically in the lesbian community . 
For example , whe n I  wa s aske d t o serv e a s a n openl y ga y 
delegate to the Democratic National Convention , I  replied tha t 
I did no t think tha t would b e appropriate sinc e I was currentl y 
involved wit h a  man . Th e perso n wh o ha d "nominated " m e 
immediately responde d b y agreein g wit h m y assessmen t o f th e 
situation. I  learned tha t h e late r describe d th e conversatio n t o 
someone els e an d calle d m e a  "coward " fo r bein g a  bisexua l 
rather tha n a  lesbian . I t wa s no t unti l I  me t a  woma n wh o 
identified hersel f a s a  bisexua l an d wh o explaine d t o m e tha t 
there was a  bisexual communit y tha t I  came to fee l mor e com -
fortable wit h that label and orientation . 

Today, I  fee l comfortabl e wit h th e labe l o f bisexua l an d 
cannot imagine being involved with a man (o r woman) who did 
not shar e m y feminis t visio n an d commitmen t t o equalit y fo r 
lesbian an d ga y people . B y doin g childcare , housework , foo d 
shopping, and so forth, m y male partner facilitate s m y feminis t 
and lesbia n politica l wor k rathe r tha n hinder s it . The assump -
tion tha t th e revers e woul d b e tru e i s obviousl y th e resul t o f 
stereotypical thinkin g abou t "al l men " but , i n addition , i s 
deeply insultin g abou t m y tast e an d preferences . Wh y woul d 
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anyone think that I  would pursue a relationship with anyone— 
male or female—that prevente d me from doin g legal and politi-
cal work? 

Not al l lesbian s an d ga y me n hav e suc h a  spitefu l vie w o f 
bisexuals. I have found, i n fact, that some lesbians and gay men 
have bee n mor e supportiv e o f m y flui d sexualit y tha n I  hav e 
been myself. The gay and lesbian community also seems to have 
progressed in recent years toward greater inclusion of bisexuals; 
recent anthologie s o n bisexuality 25 reflec t thi s trend . Bisexu -
ality, however, challenges people's feelings and actions concern-
ing inclusiveness. When women wh o have had sexua l relation s 
with peopl e o f bot h sexes , an d wh o d o no t disavo w thos e 
relationships a s authentic expressions of love and commitment , 
can exis t withi n th e communit y o f wome n i n thei r wholenes s 
rather tha n a s stereotypes , the n w e wil l hav e create d a  mor e 
genuine feminist an d lesbian politics. 

Individuals who cross racial lines have suffered simila r prob-
lems. Mari a O'Brie n Hylto n wa s rejecte d b y som e member s 
of th e blac k communit y durin g th e Northwester n La w Schoo l 
appointment proces s because she did not have a strong enough 
black identity . On e membe r o f th e blac k communit y describe d 
Hylton a s not authenticall y "black " becaus e unlik e mos t Afri -
can-Americans, sh e was no t th e descendan t o f "twelv e genera -
tions of enslaved Africans." 26 Othe r member s of the black an d 
Latino communitie s questione d whethe r Hylto n woul d b e a 
mentor an d identify wit h the needs of minority students. 27 Hyl-
ton's multiracia l background , alon g with he r conservativ e la w 
and economic s views , made he r a n unacceptabl e candidat e fo r 
some members of the black community . 

Hylton's stor y als o reflect s ho w thes e negativ e attitude s ca n 
make a n individua l fee l uncomfortabl e i n continuing t o do po-
litical work within the black community. Before the controversy 
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surrounding he r candidacy , Hylto n describe d hersel f a s bein g 
involved with many black community organizations an d identi-
fied as "black. " Thi s experience , however , cause d he r t o say : 
"Woe unt o th e nex t blac k perso n the y tr y t o hire . . . . May h e 
or sh e hav e reall y thic k skin." 28 Certainly , Hylto n wil l paus e 
before sh e check s "black " o n a n employmen t applicatio n i n 
the future , an d possibl y sh e wil l paus e befor e joinin g a  blac k 
organization, wonderin g i f sh e wil l b e considere d "blac k 
enough" t o b e a  prope r member . I f suc h categorizin g cause s 
Hylton t o retrea t fro m politica l wor k o n behal f o f th e blac k 
community the n th e categorizatio n battl e wil l have ha d a  pro-
found negativ e effect o n her and others . 

Gregory Howar d William s similarl y ha s bee n stymie d b y 
racial categorization . William s i s th e chil d o f a  whit e mothe r 
and light-skinne d blac k fathe r wh o "passed " a s whit e whe n 
Williams was a young child. Williams looks "white" but, subse-
quent t o hi s parents ' divorce , wa s place d i n a n impoverishe d 
household wit h dark-skinne d blac k relative s an d friends . H e 
tells a story of applying for a  sheriff's positio n with the Muncie 
Police Department . Du e t o politica l pressures , the y neede d t o 
hire a black sheriff. Williams applied fo r the position so that he 
could suppor t himsel f t o finish his college degree. A local black 
minister oppose d Williams' s appointment , claimin g tha t th e 
sheriff's departmen t was trying to hire him in order to preserve 
a "lil y white " appearance . Respondin g t o suc h politica l pres -
sures, Williams considered withdrawin g hi s name from consid -
eration. A cousin gave him the following piec e of advic e which 
convinced hi m t o remai n i n consideration : "Le t th e politician s 
worry abou t who' s blac k an d wh o isn't . Nobod y i n Munci e 
ever gave you any breaks just because you looked white. You've 
had t o tak e jus t a s muc h cra p a s anybod y I  know , blac k o r 
white. . . . I f you'r e i n a  position t o arres t som e brothers , yo u 
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are gonn a b e fair—no t lik e som e o f th e hillbillie s the y go t 
on th e department." 29 Th e cousin' s predictio n prove d true , a s 
Williams reportedly worke d har d withi n th e department t o en-
sure tha t black s an d white s receive d fai r treatment . Ha d h e 
listened t o th e loca l minister , th e communit y woul d hav e bee n 
deprived o f Gre g Williams' s fai r policin g an d h e migh t neve r 
have bee n abl e t o affor d t o finish  college , atten d la w school , 
and eventuall y becom e th e Dea n o f th e Ohi o Stat e Universit y 
School of Law. 

Categories als o hav e debilitatin g effect s o n peopl e wit h dis -
abilities. Children' s behavio r ca n b e criticize d o r praise d de-
pending o n whethe r the y hav e bee n categorize d a s "disabled. " 
A stor y tol d t o m e b y a n activis t i n th e communit y o f peopl e 
with disabilitie s illustrate s thi s point . Tw o childre n ar e o n a 
hike wit h thei r parent s an d nee d t o urinate . Th e able-bodie d 
boy goe s discretel y behin d a  tre e t o urinate , an d peopl e say , 
"Oh, isn' t tha t cute—tha t bo y neede d to pee and went behin d 
that tree. " Anothe r child , wit h menta l retardation , als o goe s 
discretely behin d a  tre e t o urinate , an d peopl e say , "Oh , isn' t 
that horrible—that retarde d bo y has no control and had to pee 
in public! " Th e sam e behavio r receive s a  differen t respons e 
depending upon the perceived category of the child. If we could 
move beyond labeling , we could respon d t o the children based 
on thei r behavio r rathe r tha n o n ou r stereotype s abou t th e 
categories in which they belong. 

II. Categories Ca n Serv e Constructiv e Purpose s 

A. Categories  Can  Broaden  People's  Understanding 
of Identity 

Nonetheless, categorie s als o hav e a  positiv e utility . Th e labe l 
"bisexual" ca n threate n a  societ y tha t order s itsel f o n nea t 
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bipolar concepts . Th e commo n stereotyp e o f a  bisexua l perso n 
is one who alway s ha s a t leas t two sexua l partners . That stereo -
type arise s ou t o f th e assumptio n tha t ga y men , lesbians , an d 
bisexual peopl e ar e purel y sexua l creatures—a t al l moment s 
being involve d wit h al l eligibl e sexua l partners . (Societ y ha s 
trouble imaginin g a  celibat e o r monogamou s gay , lesbian , o r 
bisexual person.) 30 

Naming bisexualit y ca n broade n people' s understandin g o f 
human sexua l experience s b y acknowledgin g th e existenc e o f a 
fluid spectru m rathe r tha n rigi d bipola r categories . "Rathe r 
than namin g a n invisible , undernotice d minorit y no w finding 
its plac e i n th e sun , 'bisexual ' turn s ou t t o be , lik e bisexual s 
themselves, everywher e an d nowhere . .  .  .  The eroti c discover y 
of bisexualit y i s the fac t tha t i t reveal s sexualit y t o b e a  proces s 
of growth , transformatio n an d surprise , no t a  stabl e an d know -
able stat e o f being." 3 1 Bisexualit y i s no t simpl y anothe r stati c 
category. 

The terms "gay " an d "straight, " b y contrast , assum e a  sexua l 
exclusivity—that a  perso n alway s onl y ha s sexua l partner s o f 
the sam e o r opposit e sex : 

These term s [ga y an d straight ] ar e convenien t simplification s fo r th e 
idea that most people engage in sexual relations with only one sex. To 
get a  clea r perspectiv e o n th e par t homosexua l behavio r plays  i n th e 
total range of American sexua l experience, we should first take a look 
at bisexuality  t o evaluat e it s significanc e i n th e ga y (an d straigh t 
world). There are certainly fa r mor e individuals with bisexua l experi -
ence than there are lifelong exclusive homosexuals.32 

For women , i n particular , bisexualit y ofte n seem s t o b e a n 
accurate descriptio n o f thei r feelings . I n a  197 6 Ms.  Magazine 
article, a  larg e numbe r o f wome n reporte d "tha t whe n the y fel l 
in lov e i t was wit h a  person rathe r tha n a  gender. " 3 3 

Gay an d lesbia n peopl e hav e bee n define d b y societ y s o tha t 
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they hav e littl e identit y beyon d thei r sexua l identit y withi n 
mainstream culture . As one of my students once said, if you ar e 
defined a s a  lesbian , yo u hav e a  lesbia n breakfast , lunch , an d 
dinner. Or, alternatively, as a gay activist in Louisiana observed , 
"I ofte n wonde r wha t peopl e thin k I  do in the two minute s of 
my day when I am supposed to not be engaged in sex!" Bisexual 
people ca n als o b e define d i n tha t way—a s irresistibl y sexua l 
creatures for whom everyone  is a prospective sex partner. 

There ar e man y way s t o dea l wit h thi s problem . On e com -
mon method i s to insist that the words lesbian, gay, or bisexua l 
are modifier s rathe r tha n nouns . I n th e disabilit y right s move -
ment, tha t linguisti c move is commonplace. The preferred ter m 
is "perso n wit h a  disability " t o emphasiz e tha t a n individua l 
is a  "person " wh o also  ha s a  disability . Unfortunately , tha t 
construction i s a  bi t awkward . On e woul d hav e t o say , fo r 
example, I  a m a  perso n wh o i s bisexual , able-bodied , Jewish , 
white, middle-aged, middle-class, androgynous, and so forth, in 
order t o emphasiz e tha t n o on e aspec t o f ou r identit y define s 
us. Suc h constructions , however , ar e ofte n preferabl e t o suc h 
shorthand phrase s a s "th e disabled " whic h sugges t tha t one' s 
entire existence is defined b y one's disability status . 

Labels ca n als o hel p overcom e th e practica l limitation s o f 
storytelling. For example, when asked about my sexual orienta -
tion, I  coul d say , " I a m currentl y marrie d t o a  ma n bu t find 
both me n an d wome n sexuall y attractive " rathe r tha n sa y " I 
am a  bisexual. " Tha t kin d o f storytelling  coul d emphasiz e th e 
fluid wa y tha t I  defin e m y sexua l orientation . Unfortunately , 
such storytellin g i s no t alway s practical . Moreover , i n case s 
such a s mine, most people probably jus t attach th e label "mar -
ried woman " t o m e wit h it s assumption s abou t exclusiv e het -
erosexuality withou t eve n inquirin g abou t m y sexua l orienta -
tion. Us e o f a  simpl e categor y suc h a s "bisexual " ca n forc e 
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people t o mov e quickl y beyon d thei r assumption s abou t m y 
sexual orientatio n eve n i f tha t labe l i s problematic . On e ca n 
hope that once a person learns that I attach the label "bisexual " 
to mysel f despit e m y married statu s tha t tha t individua l woul d 
approach m e an d as k wha t th e ter m "bisexual " mean s t o me . 
At that time , I  could tr y t o describ e th e phrase's flui d meanin g 
to me. 

If it is true tha t fa r mor e people have experienced a  bisexua l 
lifestyle tha n i s commonl y recognized , wh y i s bisexualit y s o 
often ignored? 34 Ignoring bisexuality allows society to perpetu -
ate th e stereotyp e tha t sexualit y i s rigidl y dichotomous . Tha t 
stereotype i s mal e an d whit e i n tha t i t hide s women' s an d 
African-American men' s sexua l feeling s an d experiences. 35 

Theologian Joh n J . McNeil l describe s th e impoverishmen t o f 
the bipola r imager y o f homosexualit y an d heterosexualit y 
which is prevalent in our society : 

The tendency to identify onesel f as a person with one's sexual-identity 
image can, and frequently does , lead to a one-sided stress on certain 
qualities an d th e eliminatio n o f others . Th e heterosexua l tend s t o 
define himself in contrast to the homosexual; the homosexual, in turn, 
tends to define himself in contrast to the heterosexual. The result is a 
narrow, impoverished , an d dehumanizin g self-imag e fo r bot h 
parties.36 

McNeill's argumen t help s emphasiz e th e importanc e o f de -
fining bisexuality wit h regar d t o feelings  as well a s conduct. I n 
the Ms.  Magazine  study , man y wome n describe d thei r sexua l 
orientation base d o n thei r feeling s o f attractio n towar d me n 
and wome n rathe r tha n base d o n thei r experience s i n sexua l 
relationships. Similarly , Weinber g foun d a  muc h highe r inci -
dence o f bisexualit y amon g wome n i f h e inquire d abou t thei r 
sexual feelings rather than sexual behaviors.37 A more humanis-
tic understandin g o f sexualit y therefor e woul d g o beyon d ou r 
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conduct an d tr y t o understan d ou r feelings . Sinc e onl y ou r 
conduct i s readily visible, this observation challenge s each of us 
to verbaliz e ou r feeling s abou t ou r sexualit y i n orde r t o hel p 
society move beyond a  narrow, noncontextual, and rigid under-
standing o f sexuality . Sayin g th e wor d "bisexual " alou d ca n 
help us begin to verbalize those feelings . 

Finally, embracin g th e categor y o f bisexualit y woul d hel p 
society recognize that one can find an organizing principle other 
than biologica l se x t o defin e sexua l attractiveness . Th e label s 
homosexual an d heterosexual ar e premised on the concept tha t 
biological se x i s a n organizin g principl e i n th e selectio n o f a 
sexual partner. Onl y bisexuality challenges the significance tha t 
biological se x should have in one of th e most important activi -
ties i n ou r lives—ou r choic e o f sexua l partner . A s Weinber g 
reports: "instea d o f organizin g thei r sexualit y i n term s o f th e 
traditional gende r schema , bisexuals do so in terms of an 'ope n 
gender schema, ' a  perspective tha t disconnects  gender and sex-
ual preference,  makin g th e directio n o f sexua l desir e (towar d 
the same or opposite sex) independent o f a person's own gender 
(whether a  man or a  woman)."38 This is a powerful messag e so 
long a s peopl e d o no t indulg e i n th e stereotyp e tha t bisexuals 
are attracte d t o everyone.  Bisexual s hav e organizin g principle s 
for determining whom they find attractive; that organizing prin-
ciple simply is not biological sex . 

Similarly, multiracia l statu s i n th e Unite d State s i s largel y 
rendered invisibl e throug h ou r us e o f racia l bipola r categories . 
As we will see in chapters 5  and 8 , our lega l system pervasively 
has insiste d tha t peopl e classif y themselve s a s whit e o r blac k 
with n o roo m t o chec k of f a  multiracia l box . Accordingly , 
multiracial group s i n th e United State s have begun t o organiz e 
politically t o proclai m thei r righ t t o b e counted a s multiracial . 
In contras t t o sexua l orientation , however , n o clea r consensu s 
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exists tha t multiracia l categorie s ar e appropriat e o r desirable . 
Because nearly al l African-Americans are , in fact, o f multiracia l 
heritage, som e peopl e argu e tha t recognizin g th e multiracia l 
category will dilute the number of people recognized as African-
American. Thi s disagreemen t reflect s th e inherentl y politica l 
nature of such categories; the categories do not have any intrin-
sic meaning. If we recognize that categories are artificial becaus e 
human behavio r an d experienc e exis t o n a  spectrum , the n w e 
can b e mindfu l o f th e implication s o f categorie s a s w e creat e 
them. Th e fac t tha t w e us e certai n categorie s fo r censu s re -
porting does not mean tha t we have to use them in the contex t 
of affirmative action . 

Ongoing controversie s ove r racia l identit y re-emphasiz e th e 
point made earlier that racial identity is not entirely a biological 
or anthropological construct . Although we tend to think of race 
as a  given , som e peopl e clearl y mak e choice s concernin g thei r 
racial identity . Th e ver y existenc e o f a  multiracia l identit y 
movement, therefore , represent s a  positiv e politica l develop -
ment becaus e i t emphasize s th e sociall y constructe d aspect s o f 
racial identity . I t draw s people' s attentio n t o th e fac t tha t w e 
make decision s abou t ho w t o labe l people racially . There i s no 
"natural" racia l categorization system . 

Disability categorizatio n als o create s controvers y althoug h 
the dimension s o f th e problem s ar e different . A s wit h racia l 
minorities, there i s no monolithic understandin g within o r out -
side o f th e communit y o f peopl e wit h disabilitie s a s t o who m 
should ge t covere d b y variou s statutes . Fo r example , peopl e 
often complai n tha t th e Americans with Disabilitie s Act should 
not cove r physica l problem s suc h a s obesity . Thes e comment s 
are ofte n premise d o n inaccurat e stereotype s o f suc h people , 
rooted i n a  belie f tha t the y "choose " thei r disabilit y o r ar e 
responsible fo r thei r problems . Rea l lif e storie s ca n hel p over -
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come thos e stereotypes . I n on e poignan t exchang e o n th e in -
ternet, someone with a  disability complained abou t people who 
are obese being considered disable d becaus e they could contro l 
their weight. An obese individual wrote back, explaining that a 
physiological conditio n preclude d he r fro m losin g weight ; sh e 
also documente d th e extensiv e discriminatio n sh e suffere d be -
cause of her body size. The original writer immediately recanted 
his criticism , ironicall y notin g tha t hi s ow n disabilitie s pre -
cluded hi m fro m gaining  weight . Yet , i t had neve r occurre d t o 
him tha t peopl e wh o ar e obes e als o ca n hav e physiologica l 
problems affecting thei r body weight. By putting a story behind 
the labels, these individuals were able to overcome their stereo-
types. Ha d ther e bee n n o wa y t o identif y th e subcategor y o f 
"obesity" withi n th e labe l "disabled, " thi s helpfu l exchang e 
might not have occurred . 

B. Categories  Can  Serve  Ameliorative  Purposes 

Not onl y are categories needed to facilitate ordinar y conver -
sation, but they ar e needed for legislativ e purposes. We have to 
define wh o i s "gay , lesbian , o r bisexual " i f w e ar e t o creat e 
nondiscrimination statutes , same-se x partne r registration , o r 
affirmative action . 

Similarly, we nee d categorie s i n th e rac e contex t t o develo p 
affirmative action . Who should qualify fo r suc h programs? Th e 
Hylton controvers y bring s thi s questio n explicitl y t o th e fore -
front. Wh y do we have affirmative action?  Should Hylton hav e 
been rendere d ineligibl e becaus e o f he r economi c background , 
unwillingness t o promis e t o serv e a s a  "black " rol e model , o r 
because o f he r racia l background , ligh t skin , o r conservativ e 
politics? W e nee d t o articulat e mor e precisel y why  w e hav e 
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affirmative actio n i n th e educatio n contex t t o kno w ho w t o 
resolve Hylton's candidacy . 

Nonetheless, th e implication s o f a  b i perspectiv e ar e no t 
monolithic. A  b i perspective o n sexua l orientatio n an d gende r 
may be very different fro m a  bi perspective on race and disabil -
ity. A n individua l wh o identifie s a s a  bisexua l ma y onl y b e 
making a  statemen t abou t he r feelings . I f sh e ha s no t forme d 
sexual relations with people of both biologica l sexes during her 
lifetime, sh e i s not makin g a  statemen t abou t actions . In othe r 
cases, i t ma y reflec t a  statemen t abou t he r actions . In virtuall y 
no cas e wil l a  bisexua l identit y reflec t a  statemen t abou t he r 
discernable physical appearance or family history . 

Similarly, a  b i perspective o n gende r usuall y reflect s a  state -
ment abou t feeling s o r attitudes . Embracin g a  "bi " identit y 
often mean s tha t on e reject s o r question s th e trait s tha t ar e 
considered "normal " fo r one' s biologica l sex . A bi perspectiv e 
on gender ma y also reflec t a  statement abou t actions . A person 
may cross-dress , pursu e a  nontraditiona l occupation , o r eve n 
have surgery to align one's biological self with one's psychologi-
cal self . Thes e action s o r trait s ma y als o mak e a n individua l 
visually discernabl e a s transgendered, althoug h man y individu -
als wh o ar e transgendere d "pass " a s fitting  on e pol e o f th e 
bipolar categorization scheme . 

By contrast, a  b i perspective o n rac e may no t correspon d t o 
any particula r feelings , attitudes , o r lif e experiences . I n som e 
cases, suc h a s tha t o f Scales-Trent , on e ma y b e ligh t skinne d 
and appea r "white " bu t identify a s black because both o f one' s 
parents ar e black . Societ y may view Scales-Trent a s multiracia l 
or eve n white becaus e o f he r appearance , yet sh e self-identifie s 
as black . Lik e som e multiracia l individuals , Scales-Tren t ma y 
easily "pass" as belonging to one pole of the bipolar categoriza -
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tion scheme . Some of thes e individuals hav e a  strong self-iden -
tity of being multiracial, and resent society trying to force the m 
into the categories of black or white. Nonetheless, most individ-
uals wh o hav e multiracia l famil y historie s prefe r t o b e consid -
ered member s o f a  monolithic racia l categor y suc h a s "black. " 
Being multiracial can therefore b e a statement abou t identity o r 
can simpl y b e a  statemen t abou t one' s ancestry . Often , i t i s 
physically indiscernibl e an d ma y be unknown t o the individua l 
herself. 

There is no parallel socia l movement fo r individual s who are 
between categorie s o f disability . Ther e i s no t eve n a  labe l fo r 
this category. Thus, it is hard t o argu e that lying between cate -
gories ca n b e a  sourc e o f identity . I n som e cases , however , 
individuals wh o li e between disabilit y categorie s hav e receive d 
public attentio n a s "unworthy " o f bein g considere d disabled . 
For example , i n on e Wall  Street  Journal  article , reporte r 
Heather MacDonald questione d why mental impairments, drug 
addiction an d alcoholism , an d learnin g disabilitie s shoul d b e 
labeled a s "disabilities " unde r th e Socia l Securit y Act , becaus e 
individuals with thes e disabilities purportedly "choose " o r fab -
ricate thes e impairment s fo r financial  gain . I n a  broadscal e 
critique o f "learnin g disorders, " sh e report s tha t "storie s 
abound o f parent s coachin g thei r kid s t o misbehav e i n schoo l 
or fai l thei r test s . . . t o ensur e tha t the y wil l fal l bac k severa l 
grades an d thu s fai l th e 'age-appropriate ' test" 39 s o tha t thei r 
parents can receive a monetary windfall. Her claim that "storie s 
abound" o f parent s coachin g thei r kid s t o misbehav e i s seem-
ingly based  o n on e isolate d stor y fro m Wynne , Arkansas . No-
where does she mention tha t mos t childre n onl y receive money 
to pay for designated medical and educational needs to specifie d 
providers.40 B y disputing tha t thes e childre n hav e an y genuin e 
disabilities an d b y promoting th e stereotyp e tha t thei r parent s 
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coerce thei r childre n int o appearin g disable d fo r money , Mac -
Donald heighten s th e mistreatmen t o f individual s wh o fit  be -
tween the categories able-bodied an d disabled. Her article high-
lights th e nee d fo r u s t o recogniz e th e categor y o f peopl e wh o 
are somewha t disable d ye t d o no t fit  th e stereotyp e o f th e 
"truly disabled " i n orde r t o mak e sur e tha t the y ar e receivin g 
assistance in the face of public criticism like that of MacDonald . 

One purpos e o f MacDonald' s articl e wa s t o criticiz e th e 
Supreme Cour t decision , Sullivan  v.  Zebley, 41 i n whic h th e 
Court conclude d tha t th e Socia l Securit y Administratio n ha d 
too restrictiv e a  definitio n o f "disability " fo r th e purpos e o f 
determining whethe r a  chil d qualifie d fo r Supplementa l Socia l 
Security. Th e Socia l Securit y Administration' s definitio n faile d 
to include such obviously disabling impairments as spina bifida , 
Down's syndrome , muscula r dystrophy , autism , AIDS , infan t 
drug dependency , an d feta l alcoho l syndrome. 42 Plaintif f Bria n 
Zebley had been denied SSI despite the fact that he had congeni-
tal brai n damage , menta l retardation , developmen t delay , ey e 
problems, an d musculoskeleta l impairment , becaus e hi s prob -
lems did not meet or equal any single disability category. 43 Th e 
Supreme Cour t require d th e Socia l Securit y Administratio n t o 
move to a  more functiona l approac h s o tha t childre n wh o fel l 
between discrete categories, and combined categories of disabil-
ities coul d b e covere d b y SSI . MacDonald' s broadsid e woul d 
leave such children unprotected b y federal law . 

The New  York  Times  als o publishe d a  critiqu e o f specia l 
education programs for childre n diagnosed a s learning disabled 
but, unlik e th e Wall  Street  Journal, chos e to attac k a  progra m 
at one of New York' s elit e private schools.44 In that article , the 
schools an d parent s wer e no t criticize d fo r tryin g t o ge t a  fre e 
financial windfal l fro m th e government ; instead , th e parent s 
were criticized fo r goin g alon g with researcher s who tol d the m 
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that thei r childre n ha d learnin g disabilities . The parents o f th e 
children i n th e elit e schoo l ofte n supplemente d th e fre e specia l 
education tha t wa s offere d t o thei r childre n wit h additiona l 
special education . I n thei r case , th e diagnosi s o f a  learnin g 
disability wa s costly . The combination o f th e Wall  Street  Jour-
nal an d New  York  Times  storie s sugges t tha t parent s o f al l 
classes wan t educationa l an d medica l assistanc e fo r thei r chil -
dren wit h disabilities . Th e skepticis m displaye d b y th e Wall 
Street Journal an d New  York  Times  suggest s tha t school s an d 
parents ar e wis e t o devot e whateve r resource s ar e availabl e t o 
solving thes e problem s sinc e mainstrea m societ y i s unlikely t o 
empathize with their children's problems. These children do not 
appear t o b e "trul y disabled " ye t nee d ou r assistanc e because 
they fit into an unnamed middle category . 

A bi perspective therefore provide s us with differen t insight s 
on race, gender, sexual orientation, and disability . The implica-
tions of living between categories also varies enormously within 
categories. A bi perspective requires that we be very attentive to 
context. Nonetheless , openl y transcendin g categorie s make s a 
difference, on e worth exploring . 

III. The Critica l Aspect s o f a  Bi Perspectiv e 

Critical theorist s hav e offered argument s paralle l to , yet differ -
ent from, m y bi perspective. Angela Harris and Kimberl e Cren -
shaw hav e questione d ho w feminist s hav e historically use d th e 
word "woman " t o mea n "whit e woman " an d ho w civi l right s 
activists hav e use d th e wor d "black " t o appl y t o al l person s 
with an y African-America n heritage. 45 The y hav e als o ques -
tioned ho w judge s have tried t o forc e African-America n plain -
tiffs i n discriminatio n lawsuit s t o fit  the categor y "woman " o r 
"black" withou t considerin g th e intersections o f rac e an d gen -
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der. Thi s i s sometimes calle d "intersectionality " theory . Othe r 
critical theorists , suc h a s Scales-Trent , hav e questione d ho w 
lawmakers hav e create d th e label s "black " o r "colored " t o 
force multiracia l individual s t o confor m t o a  singl e racia l cat -
egory. 

The Harri s an d Crensha w critique s o f racia l categorie s ar e 
somewhat differen t fro m th e critiqu e offere d b y Scales-Trent . 
Harris an d Crensha w conside r ho w a n individua l crosse s sev -
eral categories—race , religion , an d gender . The y accep t th e 
fact, however , tha t suc h marker s a s "black " hav e a n intrinsi c 
meaning. The y ar e therefor e intereste d i n th e specia l way s i n 
which race , religion, an d gende r intersec t to construc t identity . 
Scales-Trent add s to the discussion b y considering the ambigu -
ity o f th e categorica l marker s themselves ; i n particular , sh e 
focuses on the ambiguity of racial markers. Scales-Trent's inter -
sections lie within; they are really midsections . 

The Scales-Tren t critique , a s oppose d t o th e Crensha w o r 
Harris views , parallel s th e b i perspectiv e foun d i n thi s book , 
insofar a s a  b i perspectiv e i s a n intracategorica l perspectiv e 
rather than an intercategorical perspective. A bi perspective can 
provide us with specia l insights that we might attain through a n 
intracategorical perspectiv e tha t ar e overlooke d i n the work o f 
Crenshaw o r Harris . Questionin g th e meaningfulnes s o f th e 
labels that they employ can add to intersectionality theory . 

In applying a  bi perspective to race, I have asked myself wh y 
critical rac e theorist s hav e no t tende d t o as k th e intrasectio n 
questions tha t ar e centra l t o m y perspective a s a  bisexual . Th e 
answer, I  believe , depend s upo n th e differenc e betwee n th e 
constructions o f ou r sexua l orientatio n an d ou r race . On e o f 
the firs t component s o f ou r identit y i s race : ar e w e African -
American? Caucasian ? Asian-American ? W e consider i t to be a 
given, an immutable fact. The significance o f that racial identity 
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may diffe r bu t i t i s somethin g w e "know " lik e mos t o f u s 
"know" ou r gender . Ou r sexua l orientatio n i s something tha t 
we discove r a s we gro w older . I n particular , peopl e wh o hav e 
come t o identif y wit h a  minorit y sexua l identit y hav e ha d t o 
grapple wit h th e recognitio n tha t the y hav e moved awa y fro m 
the expected category, heterosexuality, to another category such 
as homosexualit y o r bisexuality . Intracategorica l movemen t i s 
therefore a  typical experience for people who are members of a 
minority sexual-orientation categor y but is not a  typical experi-
ence for people who are members of a minority racial category . 

Nonetheless, a  bi perspective needs to investigate racial cate-
gories because they are, in fact, as socially constructed a s sexual 
orientation categories . Anthropologists , fo r example , believ e 
that ther e i s insufficien t differenc e betwee n suppose d huma n 
racial categories to constitute genuine racial categories. In addi-
tion, anthropologists agree that the vast majority o f people who 
are labele d a s "African-American " hav e a  multiracia l back -
ground. The fac t tha t mos t o f u s do not investigate our race t o 
question whethe r w e belon g i n a  monoracia l categor y reflect s 
the powe r o f socializatio n rathe r tha n an y biologica l reality . 
Thus, althoug h multiracia l existenc e ma y b e quit e differen t 
from bisexua l o r transgende r existence , i t i s worth examinin g 
closely, a s i t reveal s th e socia l constructio n o f bipola r racia l 
categories. A  b i perspective ma y therefor e enhanc e ou r under -
standing of rac e by encouraging us to make an intracategorica l 
investigation of racial categories. It is essential that a  bi perspec-
tive investigat e sexua l orientation , gender , race , an d disabilit y 
to provide u s with a  comprehensive understandin g o f th e con -
struction o f bipolar injustice in our society . 



T H R E E 

Sexual Orientation 

In a 1981 decision, the South Dakota Supreme Court thought i t 
reasonable t o as k Sandr a Jacobson t o foreg o a  sexual relation -
ship wit h a  person o f th e sam e sex . "Concerne d parents, " th e 
Court wrote, "i n many, many instances have made sacrifices of 
varying degrees for thei r children." 1 Th e law of sexual orienta -
tion routinely gives bisexuals the "choice" of avoiding the nega-
tive consequence s o f th e lega l syste m (i.e. , los s o f custod y o f 
children, discharg e fro m th e military , imprisonmen t fo r sexua l 
conduct) i f the y wil l disavo w thei r attractio n t o peopl e o f th e 
same se x an d flaunt  thei r attractio n t o peopl e o f th e opposit e 
sex. But as one Ninth Circui t judge asked: "Woul d heterosexu -
als living in a  city that passed a n ordinance banning those who 
engaged i n o r desire d t o engag e i n se x wit h person s o f th e 
opposite se x find it eas y not onl y to abstai n fro m heterosexua l 
activity bu t als o t o shif t th e objec t o f thei r sexua l desire s t o 
persons o f the same sex?" 2 Because bisexuals find some people 
of both biologica l sexes attractive, society considers it especially 
appropriate to visit upon them coercion that would be unthink-
able for heterosexuals . 

The blatantl y coerciv e histor y o f sexual-orientatio n policie s 
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should make us wary of developing any sexual-orientation cate -
gories unde r th e law . Yet , som e categorie s ar e necessar y t o 
develop ameliorativ e policies . Shoul d th e definition s tha t ar e 
used for ameliorativ e purposes parallel the definitions tha t have 
been used fo r subordinatin g purposes ? I s it possible fo r societ y 
to create privileges and benefits for the gay, lesbian and bisexual 
communities withou t perpetuatin g negativ e stereotype s abou t 
these communities ? W e nee d t o conside r carefull y whic h poli -
cies we are trying to promote as we construct these new catego-
ries in orde r t o avoi d importin g destructiv e values an d policie s 
into the gay, lesbian, and bisexual communities . 

I. Homosexual Policie s That Cause Harm 

A. Cincinnati:  "Homosexuals  Are  Not  Identifiable" 

Many grass-root s attempt s t o restric t th e right s o f ga y an d 
lesbian people through voter referenda hav e occurred in the last 
decade.3 Orego n an d Colorad o receive d considerabl e nationa l 
publicity overshadowin g a  lesser-known attemp t i n Cincinnati , 
Ohio, whic h ha s produce d th e mos t peculia r cas e law relatin g 
to the definition o f "homosexual. " 

In Novembe r 1992 , the cit y o f Cincinnat i passe d a  Huma n 
Rights Ordinanc e prohibitin g discriminatio n base d o n race , 
gender, age, color, religion, disability status , sexual orientation, 
marital status , or ethnic , national, or Appalachian regiona l ori -
gin in employment, housing, and public accommodations.4 The 
passage o f thi s ordinanc e cause d a n immediat e backlash . A n 
organization calle d Equa l Right s No t Specia l Right s (ERNSR ) 
was forme d t o eliminat e specia l lega l protectio n tha t wa s ac -
corded t o individual s becaus e the y wer e ga y men , lesbian , o r 
bisexual. 
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ERNSR's strateg y wa s t o ge t th e voter s t o pas s a  ballo t 
initiative which would invalidat e the Human Right s Ordinanc e 
as i t applie d t o individual s wh o ar e "homosexual , lesbian , o r 
bisexual."5 (Presumably , i t di d no t invalidat e th e Huma n 
Rights Ordinanc e insofa r a s i t protecte d heterosexuals  fro m 
sexual-orientation nondiscrimination. ) Th e initiativ e passed b y 
a popula r vot e o f approximatel y 6 2 percen t i n favo r an d 3 8 
percent opposed an d becam e Amendment XI I to the Cincinnat i 
City Charter . 

Six days later , a  lawsuit was filed challenging the implemen -
tation o f the initiative. Plaintiffs prevaile d i n the trial cour t an d 
the case was appealed to the Court of Appeals. The lower cour t 
found tha t th e initiativ e penalize d gay , lesbian , an d bisexua l 
people base d o n thei r statu s a s persons oriente d towar d a  par -
ticular sexual attraction o r lifestyle. In reaching this conclusion , 
the trial court noted that having the status of being gay, lesbian, 
or bisexua l doe s no t requir e a n individua l t o engag e i n an y 
particular conduct.  (On e ca n be , afte r all , a  celibate homosex -
ual.) Instead , homosexua l statu s require s a n individua l t o hav e 
an "innat e an d involuntar y stat e o f bein g an d se t o f drives." 6 

This conduct/statu s distinctio n wa s neede d t o distinguis h th e 
initiative fro m th e sodom y statut e unsuccessfull y challenge d i n 
Bowers v.  Hardwick. 7 I n Bowers,  th e U.S . Supreme Cour t ha d 
ruled tha t state s coul d constitutionall y proscrib e homosexua l 
sexual conduct.  I n order t o conclud e tha t th e Cincinnat i initia -
tive wa s unconstitutional , th e tria l cour t ha d t o b e abl e t o 
conclude that the initiative regulated status rather than conduct. 

The Cour t o f Appeal s rejecte d th e tria l court' s analysi s tha t 
the initiative regulated statu s rathe r tha n conduct . I t conclude d 
that th e initiativ e coul d no t b e discriminatin g o n th e basi s o f 
status becaus e w e hav e n o wa y t o identif y gay , lesbian , o r 
bisexual people except by their conduct : 
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The realit y remain s tha t n o la w ca n successfull y b e drafte d tha t i s 
calculated t o burden o r penalize, or to benefi t o r protect, a n unidenti -
fiable group or class of individuals whose identity is defined b y subjec-
tive and unapparen t characteristic s suc h a s innate desires , drives, and 
thoughts. Thos e person s havin g a  homosexua l "orientation " simpl y 
do not , a s such , compris e a n identifiabl e class . Man y homosexual s 
successfully concea l thei r orientation . Becaus e homosexuals generall y 
are no t identifiabl e "o n sight " unles s the y elec t t o b e s o identifiabl e 
by conduc t (suc h a s publi c display s o f homosexua l affectio n o r self -
proclamation o f homosexua l tendencies) , the y canno t constitut e a 
suspect class. .. . 

Those person s wh o fal l withi n th e orbi t o f legislatio n concernin g 
sexual orientation ar e so affected no t becaus e of thei r orientation bu t 
rather by their conduct which identifies them as homosexual, bisexual , 
or heterosexual . .  . . fo r purpose s o f thes e proceedings , i t i s virtually 
impossible to distinguish o r separate individuals o f a  particular orien -
tation whic h predispose s the m towar d a  particula r sexua l conduc t 
from thos e wh o actuall y engag e i n tha t particula r typ e o f sexua l 
conduct.8 

The Sixt h Circuit' s logi c i s difficul t t o comprehend . I t sug -
gests tha t al l individual s wh o ar e affecte d b y th e Cincinnat i 
initiative ar e currentl y engagin g i n sexua l conduc t wit h peopl e 
of th e sam e biologica l sex . Becaus e Bowers  allow s a  stat e t o 
regulate suc h conduct , i t concludes tha t th e Cincinnat i initiativ e 
must b e constitutional . 

The Cincinnat i initiative , however , neve r mention s sexua l 
conduct s o th e cour t make s a  bi g lea p fro m th e initiativ e lan -
guage t o it s conduc t conclusion . I t make s tha t lea p b y broadl y 
defining th e wor d "conduct " an d the n ignorin g it s ow n defini -
tion. I n th e paragrap h quote d above , th e cour t conclude s tha t 
we canno t identif y homosexual s excep t b y thei r conduct . Con -
duct, however , i s broadl y define d t o includ e bot h "publi c dis -
plays o f homosexua l affection " and  "self-proclamatio n o f 
homosexual tendencies. " Th e latte r aspec t o f conduc t acknowl -
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edges the existence of a  celibate homosexual wh o publicly pro-
claims hi s o r he r sexua l feeling s o r desires . B y the en d o f th e 
quoted passage , however , th e cour t ha s forgotte n thi s par t o f 
the conduc t definitio n becaus e i t conclude s tha t on e canno t 
distinguish between  individual s wh o ar e predispose d towar d 
homosexual conduc t an d thos e wh o engag e i n suc h conduct . 
But, i f "conduct " include d self-proclamation s b y individual s 
not currentl y engage d i n relationships , then , o f course , on e 
could readily  distinguish between  the two categories . The Bow-
ers conduc t rule , whic h onl y relate d t o homosexua l activity , 
would the n b e inapposit e t o th e Cincinnat i initiativ e whic h 
regulated homosexual s irrespectiv e o f thei r curren t sexua l 
activity. 

Many problemati c assumption s underli e th e Cour t o f Ap -
peals' decisio n i n th e Cincinnat i case . First , th e cour t assume s 
that definitiona l problem s ar e uniqu e t o th e are a o f sexua l 
orientation. Identificatio n problem s mak e gay , lesbian , an d bi -
sexual peopl e ineligibl e fo r suspec t clas s treatmen t bu t some -
how d o no t caus e problem s fo r racia l o r religiou s minorities . 
But, racial identification ca n be equally difficult. A s Judy Scales-
Trent s o vividl y demonstrate s i n he r book , Notes  of  a  White 
Black Woman,  on e ca n b e blac k bu t loo k white. 9 Yet , i t i s 
unthinkable tha t a  court would den y suspec t clas s treatment t o 
blacks becaus e w e canno t correctl y identif y al l blacks  throug h 
visual observation . Th e cour t assume s tha t mos t gay , lesbian , 
and bisexual people choose to be invisible or closeted . It is only 
a small minority through public displays of affection (tha t could 
and should  b e curtailed ) tha t becom e identifiabl e a s ga y o r 
lesbian. 

Second, th e cour t assume s tha t bisexuals  d o no t exist . Al -
though th e initiativ e specificall y mention s "bisexuals " a s doe s 
the Huma n Right s Ordinance , th e cour t neve r consider s th e 
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application o f th e initiativ e t o bisexuals . Instead , i t limit s it s 
discussion t o "homosexuals " wh o ar e foun d t o exis t onl y 
through thei r conduc t an d no t throug h thei r identity . Suc h 
reasoning cause s monogamou s bisexual s t o b e labele d a s het -
erosexual or homosexual , depending on the sex of their curren t 
partner. Unde r th e court' s reasoning , i t woul d no t b e possibl e 
for a  woman , lik e myself , wh o i s marrie d t o a  ma n (thereb y 
meeting th e "publi c displa y o f heterosexua l affection " test ) t o 
hold mysel f ou t a s a  bisexual . Th e cour t assume s tha t publi c 
displays o f affectio n an d self-proclamation s wil l b e consisten t 
along th e bipola r categorie s o f heterosexua l an d homosexual . 
Thus, althoug h th e cour t reject s th e eas e wit h whic h w e ca n 
define people's sexual orientation, the court adopts a very bipo-
lar notion—one i s homosexual if one engages in public displays 
of affection wit h someone of the same sex and one is heterosex-
ual i f one engages in public displays of affectio n wit h someon e 
of the opposite sex. Bisexuals do not exist . 

Given the court's perverse logic, the political and legal impli-
cations o f th e Cincinnat i decisio n ar e amusing to consider . Le t 
us assume , fo r example , tha t a n organizatio n i n Cincinnat i 
decides t o allo w individual s t o joi n i f the y wil l sig n a  piece of 
paper sayin g tha t the y ar e predispose d t o find  peopl e o f th e 
same sex sexually attractive. (One can join even if one also finds 
individuals o f the opposite sex to be sexually attractive. ) I f you 
sign the paper, you became an official membe r of the "H" club . 
Could th e cit y of Cincinnat i the n pas s a n ordinance protectin g 
members o f th e "H " clu b fro m bein g discriminated against ? If 
so, could the voters of Cincinnat i pass a referendum prohibitin g 
the cit y fro m grantin g specia l protectio n t o member s o f "H " 
club? In such a case, the members of "H" club would be discrete 
and identifiable . The y woul d b e definable withou t referenc e t o 
their conduct . O f course , member s o f th e gay , lesbian , an d 
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bisexual communitie s ar e currentl y member s o f th e "H " clu b 
but the Sixth Circui t Cour t o f Appeals mistakenly believe s tha t 
most gay, lesbian, and bisexua l people are in the "closet " whe n 
they are not engaged in public displays of affection. And , unfor -
tunately, suc h decision s a s th e Cincinnat i cas e driv e gay , les -
bian, an d bisexua l peopl e int o th e "closet " becaus e suc h case s 
take awa y thei r newl y grante d nondiscriminatio n protections . 
As w e wil l se e below , court s an d legislature s consistentl y en -
courage gay , lesbian , an d bisexua l peopl e t o remai n closeted . 
Self-deprecating gay , lesbian, and bisexual people, who attemp t 
to hid e an d criticiz e thei r ow n sexua l orientation , ar e rarel y 
targeted b y anti-ga y polic y measures . Th e messag e fro m th e 
Sixth Circui t i s tha t gay , lesbian , an d bisexua l individual s d o 
not nee d o r deserv e nondiscrimination protectio n becaus e the y 
have the choice of remainin g closete d or , in the case of bisexu -
als, heterosexual. 

B. The  State  of  New  Hampshire:  Conduct-Based 
Definition of  Homosexuality 

The Sixt h Circui t limite d th e definitio n o f homosexual s t o 
individuals wh o engag e i n same-se x conduc t i n orde r t o facili -
tate an initiative aimed at hurting gay men, lesbians, and bisexu-
als. The New Hampshire Supreme Court, by contrast, narrowed 
the definition o f homosexuals so as not to include all individuals 
who hav e engage d i n same-se x conduct . A n individua l coul d 
thus move from Cincinnat i t o New Hampshir e an d b e reclassi-
fied from a  homosexua l t o a  heterosexual . (Neithe r court , o f 
course, would consider labeling an individual who had engage d 
in both same-sex and opposite-sex conduc t a s a bisexual.) 

In 1987 , th e stat e o f Ne w Hampshir e passe d a  bil l barrin g 
"homosexuals" from adoptin g children, being foster parents, or 
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working i n da y car e centers . This was it s definition o f "homo -
sexual": 

a homosexua l i s defined a s any person wh o performs o r submit s to 
any sexual act involving the sex organs of one person and the mouth 
or anus of another person of the same gender.10 

This definition divide d people into two stark categories : hetero-
sexual or homosexual. Any act of same-sex sexual activity made 
a perso n homosexual . Presumably , mos t bisexuals  woul d b e 
labeled a s homosexuals unde r this definition. Moreover , homo-
sexuality was define d exclusivel y o n the basi s of sexua l experi -
ence. Sexua l orientatio n wa s equate d wit h sexua l experienc e 
rather than sexua l desire or identity. Thus, a bisexual or homo-
sexual who ha d no t ye t experienced sexua l relation s with indi -
viduals of the same sex would be labeled a  heterosexual. 

Because o f th e blatantl y coerciv e aspect s o f thi s bil l agains t 
individuals classifie d a s homosexuals , th e Ne w Hampshir e 
House of Representatives was concerned abou t its constitution-
ality. Pursuan t t o th e Ne w Hampshir e Constitution' s rule s re -
garding advisor y opinions , i t sough t a n opinio n fro m th e Ne w 
Hampshire Supreme Court concerning its constitutionality . 

The Ne w Hampshir e Suprem e Cour t (includin g now-U.S . 
Supreme Cour t Justic e Davi d Souter ) advise d th e stat e legisla -
ture tha t thi s bil l would b e constitutiona l i n th e adoptio n an d 
foster car e setting but not in the day-care setting. In determining 
the constitutionalit y o f th e bill , the court , however , wa s trou -
bled b y th e definitio n o f homosexuality . I t stated : "Thi s ver y 
narrow definitio n o f homosexua l behavio r contains no require-
ment that the acts or submission thereto be uncoerced, nor does 
there appea r t o b e any temporal limitatio n regardin g when th e 
acts ar e t o hav e occurred." 11 Becaus e th e cour t believe d tha t 
the statute was too broad i n defining homosexuality , i t decided 
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to assum e tha t th e homosexua l act s ha d t o b e voluntar y an d 
knowing. Moreover , th e cour t create d thi s tempora l rule : 

we interpret th e definition' s presen t tens e usage to mean tha t th e act s 
bringing a n individua l withi n th e definition' s ambi t mus t b e o r hav e 
been committed o r submitted t o on a  current basi s reasonably close in 
time t o th e filing  o f a n adoption . Thi s interpretatio n thu s exclude s 
from th e definitio n o f homosexua l thos e person s who , fo r example , 
had on e homosexua l experienc e durin g adolescents , bu t wh o no w 
engage in exclusively heterosexual behavior. 12 

This commentar y b y the stat e Supreme Cour t was a n attemp t 
to narro w th e Ne w Hampshir e definitio n t o includ e onl y indi -
viduals wh o wer e currentl y engagin g i n same-se x sexua l activ -
ity. A person wh o engage d i n same-se x sexua l activit y onl y a t a 
young ag e coul d b e exclude d fro m th e definitio n base d o n th e 
combination o f th e coercio n an d timin g exceptions . Because th e 
event ha d occurre d i n th e distan t past , on e di d no t hav e t o 
consider thi s even t t o b e indicativ e o f th e individual' s curren t 
identification. Th e fac t tha t th e even t ha d no t recurre d eve n 
might b e evidenc e tha t th e individua l wa s repulse d b y suc h 
activity. Moreover , i f th e individua l coul d alleg e coercio n the n 
the labe l "homosexual " woul d no t appl y a t all . Thi s definitio n 
had th e effec t o f excludin g bisexual s fro m it s definitio n i f th e 
bisexual wa s currentl y engage d i n opposite-sex sexua l activity . 

After th e stat e Suprem e Cour t issue d it s advisor y opinion , 
the stat e legislatur e enacte d a  statut e prohibitin g homosexual s 
to adop t o r t o b e foste r parents . (Base d o n th e court' s lega l 
advice, i t dropped th e ba n o n homosexual s workin g a s day-car e 
workers.) I t use d th e followin g definitio n o f homosexuality : 
"any perso n wh o knowingl y an d voluntaril y perform s o r sub -
mits t o an y sexua l ac t involvin g th e se x organ s o f on e perso n 
and th e mout h o r anu s o f anothe r perso n o f th e sam e gen -
der." 1 3 Th e legislatur e explicitl y impose d th e requiremen t tha t 



48 Sexual Orientation 

the sexua l behavio r b e knowin g an d voluntar y bu t i t di d no t 
explicitly impose a temporal requirement. It retained the present 
tense usag e bu t lef t ope n th e questio n o f ho w recentl y on e 
would have had t o engage in a  homosexual ac t to be deemed a 
homosexual. Woul d th e ac t hav e ha d t o occu r i n th e previou s 
day, th e previou s week , th e previou s year , o r th e previou s de -
cade? Thes e interpretation s ar e awkwar d becaus e the y requir e 
a past-tense interpretatio n o f th e statute . Certainly , the legisla -
ture did not mean to require that the person engage in a homo-
sexual sexua l ac t whil e bein g interviewe d abou t hi s o r he r 
suitability a s a  parent! Nonetheless, i t did construc t a  conduct -
based definition o f homosexuality . 

Although th e legislatur e wa s alerte d t o th e ambiguit y wit h 
respect t o timing , i t di d nothin g t o solv e th e problem. 14 I t 
continued t o believ e tha t i t coul d neatl y divid e th e worl d int o 
the homosexua l an d heterosexua l t o achiev e it s purpose . Al -
though the legislature was subtly alerted to the fact that bisexu-
als exist , i t chos e t o continu e t o ignor e thei r existence . There -
fore, i t i s har d t o kno w whethe r i t intende d t o exclud e 
bisexuals, who were currently sexuall y involve d with individu -
als of the opposite sex, from it s definition . 

In sum, the state o f New Hampshir e initiall y create d a  legal 
disability fo r homosexual s withou t considerin g ho w har d i t 
might b e t o defin e th e "homosexual. " Whe n confronte d wit h 
definitional difficultie s b y a state Supreme Court that seemed to 
recognize th e ambiguit y tha t wa s create d fo r som e bisexuals , 
the legislature did not budge much. It maintained bisexual invis-
ibility in the face of criticism by the state Supreme Court . 

In the state of New Hampshire, therefore, the "homosexual " 
who was excluded fro m bein g an adoptive parent was the indi-
vidual who had engage d in same-sex sexua l activity an d woul d 
not expres s regre t concernin g thos e experience s b y claimin g 
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that the y wer e coercive . The stat e o f Ne w Hampshir e di d no t 
intend to exclude all individuals who had same-sex sexual expe-
riences fro m bein g adoptiv e o r foste r parents . I t onl y intende d 
to exclud e thos e individual s who  felt  positively  abou t thei r 
same-sex sexual experiences. A closeted, self-deprecating homo -
sexual o r a  bisexua l wh o wa s currentl y engagin g i n opposite -
sex sexual activit y an d was willing to disavow same-sex sexua l 
experiences wa s considere d t o b e a  mor e appropriat e paren t 
than an open, proud homosexual or bisexual who was engaging 
in same-sex sexual activity . 

Oddly, however , th e stat e doe s no t eve n appea r t o hav e 
considered anothe r categor y o f homosexua l o r bisexual—a n 
individual wh o i s ope n abou t hi s o r he r identit y bu t i s no t 
currently engage d i n same-se x sexua l conduct . Fo r example , 
both a n open bisexua l who i s married t o a  person o f the oppo-
site se x an d a n ope n homosexua l wh o i s currentl y no t i n a 
sexual relationshi p woul d see m t o qualif y a s adoptiv e parent s 
under the state's definition. On e would not expect that the state 
of Ne w Hampshir e want s ope n homosexual s o r bisexual s t o 
adopt childre n sinc e they might inculcate gay-positive values to 
their children . Th e failur e t o mentio n suc h individual s reflect s 
the state' s stereotype s an d ignorance . Lik e the Sixt h Circuit , i t 
does no t believ e suc h peopl e exis t becaus e the y hav e th e "op -
tion" o f bein g closeted . Th e federa l government , however , ha s 
become wel l awar e o f suc h individual s a s i t ha s trie d t o writ e 
policies to govern the military . 

C. Federal  Government:  Keeping  Homosexuals  out  of 
the Military  and  in  the  Closet 

Like th e Stat e o f Ne w Hampshire , th e federa l governmen t 
has distinguished between conduct and status so as not to sweep 
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too broadl y i n limitin g th e right s o f gay , lesbian , an d bisexua l 
people i n th e military. 15 Whil e th e stat e o f Ne w Hampshire' s 
definitional stor y i s relatively straightforward , th e military' s i s 
far fro m simple . The military ha s had a  long-standing proble m 
trying t o defin e "homosexual " an d ha s adjuste d it s definitio n 
many times in order to better achieve its intended social policies 
as well as to avoid constitutional difficulties . It s definition-mak -
ing has been so unsuccessful an d problematic that it has recently 
developed a  definition tha t is radically more encompassing, and 
less bipolar , tha n prio r definitions . Th e militar y currentl y ex -
cludes nearly al l gay men, lesbians, and bisexuals from militar y 
service base d o n bot h conduc t o r status . I t finally has realize d 
that i t canno t full y perpetuat e th e subordination o f al l nonhet -
erosexuals unles s i t open s u p it s rigidl y bipola r definitio n o f 
sexual orientation . 

First Definition: A Sweepin g Rule 

The first definition use d by the military to exclude homosexu-
als provide d fo r th e mandator y discharg e o f individual s wh o 
engaged i n "homosexua l acts. " "Homosexuality " wa s define d 
as includin g "th e expresse d desire , tendency , o r proclivit y to -
ward [homosexual ] act s whethe r o r no t suc h act s ar e commit -
ted." Unlik e th e definitio n use d b y th e Sixt h Circui t i n th e 
Cincinnati case , this definition recognize d tha t there could b e a 
"celibate homosexual"—tha t conduc t an d orientatio n ca n b e 
distinct. Th e definition , however , was silen t on whethe r i t cov-
ered bisexuals. 

The definitio n soo n le d t o problem s becaus e i t resulte d i n 
broader exclusio n tha n desire d b y th e military , a s exemplifie d 
by Beller  v.  Midendorf} 6 Thi s cas e challenge d th e discharg e 
of thre e individual s becaus e the y allegedl y engage d i n activit y 
prohibited b y Nav y regulations . Thes e thre e individual s pre -

16
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sented thre e differen t categorie s o f individual s wh o migh t b e 
covered by the military's exclusion policy: (i) an avowed homo-
sexual, (2 ) a n avowe d bisexua l wh o admittedl y engage d i n 
same-sex activity , an d (3 ) a n avowe d heterosexua l wh o admit -
tedly had engaged in same-sex sexual activity . 

1. The  Avowed  Homosexual.  Mar y Saal , a  Nav y ai r traffi c 
controller, signe d a  statemen t i n 197 3 admittin g tha t sh e ha d 
homosexual relations with another member of the Navy. At her 
disciplinary hearing , sh e admitte d t o havin g ha d homosexua l 
relations sinc e she signed tha t statemen t an d indicated tha t sh e 
intended t o continu e he r homosexua l relationship. 17 She easily 
fit the Navy's definition o f homosexual sinc e she acknowledged 
engaging in homosexual conduct . 

2. The  Avowed  Bisexual.  Denni s Beller , an enliste d membe r o f 
the Navy, admitte d durin g a n investigation tha t he had curren t 
contacts wit h homosexua l groups . Subsequently , Belle r ac -
knowledged tha t h e had sexua l activitie s with me n fo r th e first 
time after enlistin g in the Navy, and tha t he considered himsel f 
to be bisexual.18 The initial evidence suggested that Beller fit the 
Navy's definitio n somewha t les s perfectly tha n Saal , because i t 
only included information abou t his associational activities . He 
did no t appea r t o engag e i n publi c acknowledgmen t o f hi s 
homosexuality. Moreover , h e was no t know n t o have engage d 
in homosexua l activities . Hi s subsequen t disclosure , however , 
soon brough t hi m under th e Navy's "expresse d desires " defini -
tion. Nonetheless , Belle r insiste d o n labelin g himsel f a  "bisex -
ual," b y which h e presumably mean t tha t h e had opposite-se x 
as wel l a s same-se x sexua l desires . Tha t expression , however , 
did not remove him from th e category of "homosexual. " Bisex-
uals wer e a n unacknowledged , bu t apparentl y covered , cat -
egory. 
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3. The  Avowed  Heterosexual.  Jame s Miller , a  Yeoman Secon d 
Class, admitted during an investigation that he had participated 
recently i n homosexua l act s wit h tw o civilia n men . A  medica l 
officer wh o examined Mille r concluded tha t "h e did not appea r 
to be 'a homosexual, ' an d that he found n o evidence of psycho-
sis o r neurosis." 19 Accordin g t o th e court , Mille r "a t variou s 
times denie d bein g homosexual an d expresse d regre t o r repug -
nance at his acts."20 Miller fi t the Navy's definition o f a  homo-
sexual becaus e h e wa s foun d t o hav e engage d i n homosexua l 
activity. Hi s expresse d repugnanc e a t hi s homosexua l conduc t 
did not exempt him from discharge . 

The homosexua l act s claus e therefor e allowe d th e Nav y t o 
discharge Saa l an d Miller , an d th e "expresse d desire " claus e 
allowed them to discharge Beller. Although the military claimed 
it ha d th e discretio n t o retai n a  "know n homosexual " durin g 
this discharge process, it did not exercise that option. 21 

Second Definition: "It Onl y Happene d Once, and I Regret It " 

Miller's cas e apparentl y trouble d th e Nav y becaus e o f th e 
rules' inflexibility . Althoug h th e Navy mad e no effor t t o retai n 
Miller, an d denie d hi s reques t t o reenlist , i t di d modif y it s 
regulations afte r h e was discharged. Under the new regulations, 
the Navy coul d decid e to retai n a  "know n homosexual " i f th e 
following condition s were met: 

A member who has solicited, attempted, or engaged in a homosexual 
act o n a  singl e occasio n an d wh o doe s no t profes s o r demonstrat e 
proclivity to repeat such an act may be considered for retention in the 
light of all relevant circumstances.22 

This wa s a  modes t modificatio n o f th e regulation s becaus e 
the modificatio n require d th e existenc e o f tw o separat e condi -
tions: th e homosexua l ac t occurre d onl y onc e an d th e perso n 
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expressed disdain for suc h activity . Although Mille r might have 
been abl e t o mee t th e secon d requirement , h e coul d no t mee t 
the first  requirement sinc e he acknowledged havin g engaged i n 
more than one homosexual act . 

Nonetheless, the modification show s that the Navy was trou-
bled b y a  perceived conflic t betwee n it s understandin g o f wh o 
are "true homosexuals" and who it was discharging. Moreover , 
the modificatio n demonstrate s th e Navy' s attemp t t o ge t mili -
tary employee s t o confor m thei r statement s an d action s t o th e 
categories o f "tru e homosexual " an d "norma l heterosexual. " 
Subsequent t o the modification, th e Navy gave individuals wh o 
were found t o have engaged i n homosexual activit y the oppor -
tunity to stay in the military if they said that the event was their 
sole homosexua l experienc e an d tha t the y di d no t inten d t o 
commit suc h act s agai n i n th e future . Th e Nav y coul d the n 
operate under the confirmed illusio n that people typically exper-
iment exactly once  in homosexual activity , discover they do not 
enjoy th e experience , an d therefor e fit  th e categor y o f norma l 
heterosexual. Th e illusio n coul d persis t s o lon g a s peopl e tai -
lored thei r statement s abou t thei r sexua l activit y t o fit  withi n 
the modified regulation . 

Not everyon e who engage d i n exactly on e inciden t o f same -
sex sexua l behavior , however , coul d mee t th e Navy' s ne w ex -
ception. A n unsuccessfu l attemp t t o tailo r one' s statement s t o 
the ne w regulation s occurre d i n Dronenburg  v.  Zech. 13 Jame s 
Dronenburg ha d bee n a  pett y office r wit h th e Nav y fo r nin e 
years. In August 1980 , a seaman recrui t gave sworn statement s 
to the Navy alleging that he had engaged in repeated homosex -
ual act s wit h Dronenburg . Dronenburg' s first  respons e wa s t o 
deny thos e allegations. 24 Later , h e acknowledge d thei r ac -
curacy. 

Since th e onl y evidenc e o f Dronenburg' s conduc t wer e hi s 
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actions wit h on e sexua l partner , h e coul d hav e trie d t o com e 
under th e "on e act " exception . Dronenburg' s problem , how -
ever, wa s tha t h e fit  th e court' s an d society' s stereotyp e o f a 
"true homosexual." According to the Court of Appeals: 

This very case illustrates danger s o f th e sor t th e Navy i s entitled t o 
consider: a 27-year-old petty officer [Dronenburg ] had repeated sexual 
relations with a  19-year-old seama n recruit . The latter then chose to 
break off the relationship.25 

The cour t (i n a n opinio n writte n b y Judg e Rober t Bor k an d 
joined by Judge Antonin Scalia ) criticized Dronenburg's action s 
at great length, because they demonstrated the "powers of mili-
tary superior s ove r thei r inferiors , t o enhance the possibility of 
homosexual seduction." 26 I n other words, like the state of New 
Hampshire, the D.C. Circui t was particularly horrifie d becaus e 
of wha t i t perceive d t o b e a  coerciv e homosexua l sexua l ac t 
between a n olde r man an d a  young man . Those ar e the acts of 
a stereotypical "tru e homosexual" even if they could technically 
fall within th e "on e act " exception . The military an d the cour t 
therefore mad e n o attemp t t o allo w Dronenbur g t o fit  int o 
the "on e act " exceptio n fo r thos e wh o hav e onl y ha d on e 
sexual partner . 

By putting Dronenbur g i n th e stereotypica l "tru e homosex -
ual" category , th e cour t an d th e militar y coul d als o mak e th e 
seaman recrui t blameless . The younger recrui t could argu e tha t 
the sexua l activit y wa s limite d an d no t reflectiv e o f hi s sexua l 
orientation—that h e was repulsed b y the actions and therefor e 
sought t o en d th e relationship . I n th e languag e o f th e Ne w 
Hampshire statute , h e coul d argu e tha t h e di d no t knowingly 
and willingly  engag e in homosexual acts , but tha t h e was sub-
ject t o coercio n b y a n olde r officer . Thi s versio n o f th e stor y 
allows the court to believe that homosexua l conduc t i s deviant, 
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only performe d whe n on e perso n i s actin g i n a  coerciv e way . 
Like th e versio n accepte d b y th e Ne w Hampshir e legislature , 
this version does not require the military to recognize homosex-
ual act s a s frequen t consensua l activities . I t als o allow s th e 
military t o ignor e bisexualit y b y allowin g people t o b e labele d 
heterosexual i f they predominantly engag e in opposite-sex sex -
ual activity . 

The "on e time" exception clause , however, was not the only 
problem facin g th e militar y i n enforcin g it s regulations . I t wa s 
also having difficulty wit h its broad definition o f homosexualit y 
which include d "th e expresse d desire , tendency , o r proclivit y 
toward [homosexual ] act s whether or not such acts are commit-
ted." That definition wa s written to encompass the "true homo-
sexual" whose homosexuality wa s known o n the basis of iden -
tity rathe r tha n action . Th e proble m wit h thi s regulation , 
however, wa s tha t i t allowe d th e militar y t o penalize someon e 
solely o n th e basi s o f speech , seemingl y i n violatio n o f th e 
First Amendment . 

That problem soo n emerged i n the first round o f benShalom 
v. Secretary  of  Army} 1 Miria m benShalom , a  membe r o f th e 
U.S. Army Reserves, had publicly acknowledged her homosexu-
ality during conversations with fellow reservists , in an interview 
with a  reporte r fo r he r divisio n newspaper , an d i n class , while 
teaching dril l sergean t candidates. 28 Sh e was then informe d b y 
letter tha t sh e was bein g considered fo r discharg e from th e Re-

29 

serves. 
The distric t cour t conclude d tha t th e regulatio n whic h dic -

tated he r discharg e violate d th e Firs t Amendmen t becaus e i t 
"directly infringe s o n an y soldier' s righ t a t an y tim e t o mee t 
with homosexual s an d discus s curren t problem s o r advocat e 
changes i n th e status  quo,  eve n thoug h n o unlawfu l conduc t 
would b e involved."30 Moreover , th e cour t conclude d tha t th e 

27
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regulation infringe d o n a  soldier' s righ t t o receiv e informatio n 
and idea s abou t homosexuality. 31 I n other words, the regulatio n 
went furthe r the n allowin g th e Arm y t o discharg e th e "tru e 
homosexual." I t als o permitte d th e Arm y t o discharg e peopl e 
who simpl y associate d wit h homosexual s o r receive d informa -
tion abou t homosexuals . (Suc h people, of course , ar e dangerou s 
because they undermine th e view that homosexual s ar e immora l 
and deviant. ) Becaus e o f suc h constitutiona l problems , the mili -
tary wa s force d t o abando n it s attemp t t o reac h individual s 
purely o n th e basi s o f status . I t neede d t o lin k tha t statu s t o 
conduct. Hence , th e nex t roun d o f definitions . 

Third Definition : A Broade r Disavowa l Exceptio n 

In respons e t o benSbalom  an d Dronenburg,  th e militar y is -
sued ne w regulation s whic h state d that : 

a membe r o f th e arme d force s shal l b e separate d fro m th e arme d 
forces unde r regulation s prescribed b y the Secretary of Defens e i f one 
or more of the following findings is made and approved in accordance 
with procedures set forth i n such regulations: 

(i) Tha t th e membe r ha s engage d in , attempte d t o engag e in , o r 
solicited anothe r t o engag e i n a  homosexua l ac t o r act s unles s ther e 
are furthe r findings,  mad e an d approve d i n accordanc e wit h proce -
dures set forth i n such regulations, that the member has demonstrate d 
that— 

(A) suc h conduc t i s a  departur e fro m th e member' s usua l an d 
customary behavior ; 

(B) such conduct, under al l the circumstances, is unlikely to recur ; 
(C) suc h conduc t wa s no t accomplishe d b y use of force , coercion , 

or intimidation ; 
(D) unde r th e particula r circumstance s o f th e case , th e member' s 

continued presenc e in the armed force s i s consistent with th e interests 
of the armed forces in proper discipline , good order, and morale; and 

(E) the membe r doe s no t hav e a  propensity o r inten t t o engag e in 
homosexual acts. 32 
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These regulation s constitute d a  muc h mor e complicate d at -
tempt t o distinguis h betwee n th e "tru e homosexual " an d th e 
"true heterosexual." Unlike the previous exception for individu -
als wh o engag e i n on e homosexua l act , thes e regulation s al -
lowed exception s fo r individual s wh o hav e engage d i n man y 
homosexual act s a s long a s they expressed disapprova l o f suc h 
acts. Miller , a s wel l a s th e seama n recrui t i n th e Dronenburg 
case, coul d probabl y hav e fi t unde r thi s broade r exception . I n 
addition, Beller , th e "avowe d bisexual " discharge d unde r th e 
first definitio n o f homosexua l coul d probabl y hav e fit  unde r 
the exception. 

These regulation s n o longe r permitte d th e militar y t o dis -
charge an individua l entirel y o n th e basi s of hi s or her associa -
tion wit h homosexuals , o r hi s o r he r receip t o f informatio n 
about homosexuals . Ther e woul d hav e t o b e a  positiv e state -
ment of identity through public acknowledgment o f homosexu -
ality o r marryin g someon e o f th e same sex . These public state -
ments woul d pu t th e individua l int o th e categor y o f a  "tru e 
homosexual." 

These regulations , however , di d no t en d th e military' s lega l 
troubles, becaus e the y continue d t o trea t someon e adversel y 
based on status rather than conduct . The attempt to criminaliz e 
the status of an individual's sexual orientation poses grave con-
stitutional problems. 33 The government, however, did not want 
to limi t itsel f t o case s i n whic h ther e wa s know n homosexua l 
conduct becaus e i t was threatene d b y individuals , such a s ben-
Shalom, who were willing to publicly state their status as homo-
sexuals. Those individuals were apparently more threatening t o 
the military tha n individual s wh o engage d i n homosexual con -
duct bu t expresse d disdai n a t suc h conduct . Thus , the militar y 
created fewer statu s exceptions than conduct exceptions . 

The ne w regulation s continue d t o giv e th e militar y Firs t 
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Amendment problem s i n th e "status " case s wher e ther e wa s 
evidence o f identificatio n bu t n o evidenc e o f homosexua l con -
duct. Three case s raised tha t problem. I n Woodward  v.  United 
States,34 Watkins  v.  United  States  Army, 35 an d th e secon d 
round o f benShalom  v.  Marsh 36 individual s wer e discharge d 
from th e militar y becaus e o f thei r sexua l statu s rathe r tha n 
sexual conduct . I n each o f thes e cases , there was no proof tha t 
the individual ha d engage d in homosexual acts . The only proof 
was tha t h e o r sh e identifie d a s a  homosexual . Jame s Wood -
ward acknowledge d tha t h e was sexually attracte d t o member s 
of his own sex and sought the company of gay officers, but there 
was n o finding  tha t h e had engage d i n homosexua l conduct. 37 

Miriam benShalo m publicl y acknowledge d sh e wa s a  lesbia n 
but ther e wa s n o finding  tha t sh e had engage d i n homosexua l 
acts.38 Finally, Perry Watkins had always acknowledged tha t he 
was a homosexual but there was no finding that he had engaged 
in homosexua l conduct. 39 Th e militar y wante d t o discharg e 
these individual s becaus e the y belonge d t o th e rank s o f th e 
"true homosexual " bu t ther e wa s n o evidenc e o f homosexua l 
conduct. 

In Woodward' s case , th e militar y achieve d it s desire d en d 
by dischargin g hi m fo r reason s othe r tha n hi s homosexuality . 
Disciplinary proceeding s wer e brough t agains t Woodwar d be-
cause he visited a n officer' s clu b in the company o f a n enliste d 
man wh o wa s awaitin g discharg e fro m th e Nav y becaus e o f 
homosexuality.40 Woodwar d neve r acknowledge d engagin g i n 
homosexual act s bu t di d acknowledg e tha t h e identifie d a s a 
homosexual.41 

On th e basi s o f thos e statements , Woodwar d wa s recom -
mended fo r discharge . Th e discharge , however , wa s no t pro -
cessed and , instead , Woodwar d wa s mad e availabl e fo r reas -
signment or release from activ e duty. His file was then reviewed 
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by a  personnel officer . A s a result o f thi s review (whic h woul d 
not hav e take n plac e bu t fo r th e allegatio n o f homosexuality) , 
the Nav y determine d tha t Woodward' s recor d place d hi m be -
low th e cutof f poin t fo r retainin g a  reservist. 42 Thes e "nonho -
mosexual" reasons were used to release him from reserv e status. 
The Navy therefore di d not have to defend it s right to discharge 
him solel y o n th e basi s o f hi s homosexua l statu s b y finding 
another explanation fo r hi s discharge. 

In th e cas e o f Sergean t Perr y Watkins , th e militar y di d no t 
resolve th e statu s proble m a s successfully . I t ha d know n o f 
Sergeant Watkin' s homosexualit y fo r mor e tha n a  decade , ha d 
no current evidence of homosexual conduct , and had no reason 
to discharge him other than his homosexuality. Nonetheless, his 
public acknowledgment o f his homosexuality made him a "tru e 
homosexual" whom the military wanted to discharge . 

This case was very difficult fo r the courts because Watkins fit 
the category o f a  "true homosexual" ye t the military had toler -
ated hi s homosexuality . Moreover , th e onl y indicatio n tha t 
Watkins ha d engage d i n homosexua l activit y was quit e old . In 
1968, Watkins admitted engagin g in homosexual act s with tw o 
other soldiers , action s tha t occurre d fourtee n year s befor e th e 
Army trie d t o discharg e him. 43 Thus , h e woul d see m t o hav e 
met th e Ne w Hampshir e Suprem e Court' s "tempora l excep -
tion" bu t fo r hi s refusa l t o repudiat e hi s homosexuality . Hi s 
unwillingness t o repudiate hi s homosexuality, couple d with th e 
military's lac k o f knowledg e o f recen t homosexua l acts , mad e 
his cas e on e tha t squarel y challenge d th e military' s powe r t o 
create penalties solely on the basis of status . 

When th e Ninth Circui t hear d thi s cas e fo r th e first  time , i t 
viewed th e cas e a s on e requirin g i t t o determin e whethe r th e 
military coul d constitutionall y penaliz e someon e entirel y o n 
the basi s o f hi s status. 44 Proceeding fro m tha t assumption , th e 
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Ninth Circui t conclude d tha t suc h actio n violate d th e constitu -
tional idea l o f equa l protectio n o f th e laws : 

we conclud e tha t allowin g th e governmen t t o penaliz e th e failur e t o 
change suc h a  centra l aspec t o f individua l an d grou p identit y woul d 
be abhorrent t o the values animating the constitutional idea l of equa l 
protection o f the laws.45 

The cour t disallowe d th e militar y t o discharg e a n individua l 
such a s Watkins whos e homosexualit y wa s know n solel y on th e 
basis o f statement s rathe r tha n conduct . 

The Nint h Circuit' s origina l decision , however , wa s no t a s 
pathbreaking a s i t migh t firs t appear , becaus e i t proceede d o n 
the dominan t assumptio n tha t homosexualit y i s immutable an d 
bipolar. I n othe r words , w e ar e eithe r fixed  a s homosexua l o r 
heterosexual: 

Scientific proof  asid e [abou t the immutability o f sexual orientation], it 
seems appropriate to ask whether heterosexual s fee l capable of chang-
ing their  sexual orientation . Woul d heterosexual s livin g in a  city tha t 
passed a n ordinanc e bannin g thos e wh o engage d i n o r desire d t o 
engage in sex with persons of the opposite  se x find it easy not only to 
abstain fro m heterosexua l activit y bu t als o to shif t th e object o f thei r 
sexual desires to persons of the same sex? It may be that some hetero-
sexuals and homosexual s ca n change their sexua l orientation throug h 
extensive therapy, neurosurgery or shock treatment. .  . . But the possi-
bility o f suc h a  difficul t an d traumati c chang e doe s no t mak e sexua l 
orientation "mutable " fo r equal protection purposes. 46 

This passag e wa s strikingl y bipola r becaus e th e cour t as -
sumed tha t individual s hav e eithe r exclusiv e heterosexua l o r 
exclusive homosexua l innat e sexua l feelings . I n th e court' s 
words, shoc k treatmen t i s th e onl y wa y t o ge t peopl e t o mov e 
outside thes e bipola r categories . Bisexuals , therefore , d o no t 
exist. I f th e cour t wer e t o recogniz e th e existenc e o f bisexuals , 
its reasonin g migh t falte r becaus e i t the n woul d hav e t o as k 
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whether i t is reasonable or constitutional fo r the government t o 
try to affect th e conduct of people who do not have an exclusive 
preference. Th e court' s argumen t relie d o n th e presumption o f 
immutability and bipolarity. Thus, it had its own understandin g 
of th e "tru e homosexual " whic h rendere d bisexuals  invisible . 
Its understanding o f th e tru e homosexua l simpl y differed fro m 
that of the military. 

The Nint h Circuit' s modes t attemp t t o redefin e th e "tru e 
homosexual" wa s ultimatel y unsuccessful , a s its reasoning wa s 
overturned b y the entire panel o f the Ninth Circui t when i t sa t 
to reconside r th e case . The Nint h Circui t decide d th e cas e o n 
estoppel grounds (i.e. , not applying a rule on grounds of equity) 
rather tha n o n equalit y grounds . I t refused t o permi t the Arm y 
to discharg e Watkin s i n th e 1980 s o n a n estoppe l theor y be-
cause the militar y ha d "affirmativel y misrepresente d i n its offi -
cial record s throughou t Watkins ' fourteen-yea r militar y caree r 
that h e was qualified fo r reenlistment." 47 Becaus e of thi s affir -
mative misrepresentation, the Army was estopped from refusin g 
to reenlist Watkins on the basis of his homosexuality. 48 

The Watkins  decisio n sen t ou t a  clea r messag e t o th e mili -
tary: discharge a  soldier a s soon a s he or she acknowledges hi s 
homosexuality. D o not tolerate the "tru e homosexual" a t al l if 
you wan t t o maintai n th e integrit y o f you r ow n regulations . 
Rather tha n creatin g more protection fo r individual s wh o ma y 
identify a s homosexuals o r engag e in homosexual conduct , th e 
Ninth Circuit' s decisio n serve d a s a reprimand t o the Army fo r 
failing t o compl y wit h it s ow n regulation s t o wee d ou t "tru e 
homosexuals." Watkin s wa s a  homosexual who m th e militar y 
and th e cour t foun d ha d a  "nonwaivabl e disqualificatio n fo r 
reenlistment."49 B y treating tha t disqualificatio n a s discretion -
ary rathe r tha n mandatory , th e militar y too k th e ris k o f un -
dermining it s ability t o weed ou t the "tru e homosexual. " Wat -
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kins was therefore th e exceptional "tru e homosexual" who was 
allowed t o sta y i n th e militar y onl y becaus e o f repeate d at -
tempts b y th e Arm y no t t o strictl y enforc e it s ow n rules . Th e 
military's definitio n o f th e "tru e homosexual " wa s lef t un -
changed. 

Because o f th e Army' s fourteen-yea r histor y o f failin g t o 
enforce it s own regulation s agains t Watkins , the Ninth Circui t 
did no t hav e to resolv e the issu e of whethe r th e military coul d 
seek t o discharg e someon e solel y o n th e basi s o f status . Tha t 
issue ultimatel y aros e i n th e secon d roun d o f benShalom  v. 
Marsh.50 A s discussed above , a district cour t had ruled in 198 0 
that benShalom' s discharg e under th e second se t of regulation s 
violated th e Firs t Amendment . Th e Arm y di d no t appea l tha t 
order an d eventuall y reinstate d benShalo m fo r th e eleven -
month balanc e o f he r origina l enlistment. 51 Meanwhile , th e 
Army modifie d it s regulation. Whil e servin g the final period of 
her initia l enlistment , benShalo m sough t to reenlis t fo r anothe r 
full six-year term under the old rules. The army notified benSha -
lom tha t sh e wa s barre d fro m reenlistmen t becaus e o f he r ac -
knowledgment tha t she was a  lesbian.52 In 1988 , a new distric t 
court judge ruled tha t the Army was continuing to discriminat e 
unconstitutionally agains t benShalo m i n violatio n o f th e Firs t 
Amendment, becaus e i t wa s he r statement s abou t he r sexua l 
orientation tha t wer e precludin g he r fro m bein g reenliste d i n 
the Army. The court granted benShalom's request for a  prelimi-
nary injunction. 53 

That decision was overturned on appeal. The Seventh Circui t 
Court o f Appeal s conclude d tha t th e militar y ha d eliminate d 
the problematic passage when it deleted the "desires or interest" 
language fro m th e prio r regulation. 54 Th e cour t sa w n o diffi -
culty wit h th e remainin g languag e becaus e i t conclude d tha t 
benShalom's admissio n that she was a homosexual implied , "a t 
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the ver y least , a  'desire ' t o commi t homosexua l acts." 5 5 Usin g 
that interpretatio n o f th e regulation, th e cour t was abl e to avoi d 
the status/conduc t issu e tha t ha d bee n raise d b y th e firs t Nint h 
Circuit pane l t o hea r th e Watkins  case. 56 I t wa s abl e t o resolv e 
the constitutiona l dilemm a tha t ha d plague d th e Nint h Circui t 
by allowin g th e militar y t o discharg e o r refus e t o reenlis t th e 
"true homosexual " wh o wa s define d solel y o n th e basi s o f 
status, no t conduct . Thi s finding  tha t conduc t an d desir e ar e 
synonymous (s o tha t ther e i s no suc h thin g a s a  celibat e homo -
sexual) wa s simila r t o th e Sixt h Circuit' s conclusio n i n th e 
Cincinnati cas e tha t on e canno t identif y a  homosexua l othe r 
than o n th e basi s o f conduct . Th e cour t conflate d statu s an d 
conduct t o uphol d th e military' s regulation . 

Fourth Definition: Don't Ask, Don't Tell , and Disavow 

The thir d definition , whic h conflate s statu s an d conduct , 
however, di d no t en d th e military' s attempt s t o defin e th e "tru e 
homosexual" i t wante d t o exclud e fro m militar y service . I n a 
highly publicize d disput e wit h Presiden t Clinton , wh o wante d 
to en d discriminatio n agains t ga y men , lesbians , an d bisexual s 
in th e military , Congres s decide d t o codif y it s ow n versio n o f 
who shoul d b e exclude d fro m militar y servic e base d o n homo -
sexuality. 

Under th e new rules , which fo r th e first  tim e were codifie d b y 
statute, a  membe r o f th e arme d force s shal l b e separate d if : 

(i) the member has engaged in, attempted t o engage in, or solicited 
another t o engage in a homosexual ac t or acts unless there are furthe r 
findings, mad e an d approve d i n accordance wit h procedures se t fort h 
in suc h regulations , tha t th e membe r ha s demonstrate d tha t (A ) such 
conduct is a departure from th e member's usual and customary behav-
ior; (B) such conduct, under al l the circumstances, is unlikely to recur ; 
(C) suc h conduc t wa s no t accomplishe d b y use of force , coercion , o r 
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intimidation; (D ) unde r th e particula r circumstance s o f th e case , th e 
member's continue d presenc e i n th e arme d force s i s consisten t wit h 
the interests o f the armed force s i n proper discipline , good order , an d 
morale; an d (E ) the membe r doe s no t hav e a  propensity o r inten t t o 
engage in homosexual acts . 

(2) th e membe r ha s state d tha t h e o r sh e i s a  homosexua l o r 
bisexual, or words to that effect, unles s there is a further finding,  made 
and approve d i n accordanc e wit h procedures se t forth i n regulations , 
that the member has demonstrated tha t he or she is not a  person wh o 
engages in , attempt s t o engag e in , ha s a  propensit y t o engag e in , o r 
intends to engage in homosexual acts . 

(3) the member has married or attempted to marry a person know n 
to be of the same biological sex. 57 

Although thi s rul e receive d publicit y a s an attemp t t o moder -
ate the military' s treatmen t o f gay , lesbian, an d bisexua l people , 
it actuall y empower s th e militar y t o discharg e homosexual s 
more easily . Th e first  par t o f th e rul e allow s individual s t o b e 
excluded base d o n conduc t alone . A s wit h previou s rules , i t 
permits exception s wher e th e conduc t i s allegedl y inconsisten t 
with a n individual' s orientation . A s such , i t retain s th e excep -
tion fo r th e individua l wh o i s willin g t o disavo w hi s o r he r 
same-sex sexua l feeling s o r actions . 

The secon d par t o f th e rul e i s broade r tha n pas t rules , be -
cause i t allow s fo r th e exclusion o f individual s base d o n speech , 
irrespective o f a  finding  o f an y sexua l activity . Unde r th e ol d 
rules, th e militar y ha d t o presume a  connectio n betwee n speec h 
and actio n (a s i n th e benShalom  case) . Under th e ne w rules , n o 
such presumptio n i s required . Th e mer e statemen t tha t on e i s 
homosexual o r bisexua l apparentl y conflict s wit h militar y mo -
rale an d i s a  groun d fo r discharge . I n addition , th e secon d par t 
of th e rul e provide s explicitl y fo r th e exclusio n o f bisexuals . 
One doe s not have to labe l bisexual s a s "homosexuals " i n orde r 
to exclud e them . 
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The third part o f the definition als o expands the scope of th e 
military's exclusio n polic y b y clarifyin g tha t off-bas e activit y 
can cause one to be excluded fro m militar y service . An individ -
ual wh o marrie s someon e o f th e sam e se x i n a n off-bas e cere -
mony but who intends to be celibate while serving on-duty, can 
be excluded . Th e militar y n o longe r confine s itsel f t o conduc t 
or statements. Coupled with the second part of the definition, i t 
is clea r tha t newspape r interview s a s wel l a s privat e marriag e 
ceremonies can form th e basis for exclusion . 

This ne w rul e i s described a s "don' t ask , don' t tell, " bu t i t 
could b e more properly describe d a s "don' t act , don' t tell , and 
disavow your homosexual or bisexual conduct." As with earlie r 
rules, i t give s individual s a n incentiv e t o disavo w thei r prio r 
same-sex sexua l activity . Unlik e prio r rules , i t als o make s i t 
clear tha t bein g ope n abou t one' s sexua l orientation , i f i t i s 
homosexual or bisexual, can be very dangerous to one's military 
career. N o longe r ca n suc h individual s a s Perr y Watkin s b e 
open abou t thei r homosexuality , whil e refrainin g fro m bein g 
"caught" i n homosexua l acts , an d expec t t o b e retaine d i n 
the military. 

The broa d reac h o f th e existin g rule s ha s cause d a  distric t 
court t o declar e the m invalid . I n Able  v.  United  States  of 
America,5* th e federa l distric t cour t entere d a  preliminar y in -
junction, an d ultimatel y a  permanen t injunction, 59 t o preven t 
the military from enforcin g these rules to discharge six individu-
als from th e military . I n concluding tha t th e fre e speec h provi -
sion o f th e Firs t Amendmen t ha d bee n violated , th e cour t ob -
served that : "Th e Act and Regulation s restric t thei r speec h no t 
only while they ar e in uniform an d o n duty , or o n base , but i n 
every conceivable aspect of their lives, including the prosecution 
of thi s lawsuit . .  .. Thi s cour t hold s tha t ther e i s a  seriou s 
question as to whether a regulation goes beyond what is reason-
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ably necessary to protect any possible government interest when 
it inhibits six service members from continuing to speak in court 
to make a constitutional challenge." 60 

The sweepin g natur e o f thes e regulation s reflect s tha t th e 
government is moving in a new direction in its attempt to defin e 
the "tru e homosexual " wh o shoul d b e excluded fro m militar y 
service. Unlike th e stat e o f Ne w Hampshire , whic h apparentl y 
wanted t o limi t th e scop e o f it s anti-ga y rule s t o individual s 
who engag e i n certai n kind s o f same-se x sexua l conduct , th e 
federal governmen t want s t o reac h a s broadl y a s possibl e t o 
exclude an y individua l wh o ha s a  homosexual identit y o r wh o 
has engage d i n same-se x sexua l conduct . Th e fac t tha t man y 
good soldier s wil l b e discharged , wh o ha d bee n abl e t o b e 
retained unde r th e ol d version s o f th e rule s an d represen t a n 
enormous financial  investment fo r th e military, seems not to be 
of concern. At this time, the private sensibilities of heterosexuals 
in th e military , wh o d o no t wan t t o showe r o r bun k wit h 
individuals who find  some  member s o f the same sex attractive , 
seem to be paramount throug h the exclusion of al l open homo-
sexuals an d bisexuals . Goo d disciplin e an d moral e supposedl y 
cannot be retained through the presence of any "out" homosex -
uals or bisexuals . A bipolar mode l has been retained of "good " 
soldiers an d "bad " soldiers ; for th e first time, bisexuals clearl y 
have bee n place d i n th e "bad " soldie r categor y alon g wit h 
celibate homosexuals . Th e bipola r mode l no w seem s t o hav e 
shifted t o "heterosexuals " an d "others, " with "others " includ -
ing a much broader category for exclusion than in the past. 

In sum , th e militar y ha s ha d a  tortured histor y o f tryin g t o 
decide who m exactl y t o exclud e fro m servic e based  o n homo -
sexuality. I t started wit h a  pure identit y definition , move d t o a 
pure conduc t definition , an d no w ha s a  broa d definitio n tha t 
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includes both conduc t and identity. To the military's credit , one 
might sa y tha t it s curren t definitio n bes t achieve s it s apparen t 
purpose of excluding as many gay, lesbian, and bisexual people 
from militar y servic e a s possible . I n term s o f huma n rights , 
however, th e curren t definitio n i s extremely troublin g becaus e 
of the ways it forces gay , lesbian, and bisexual people to curtai l 
same-sex sexua l conduc t a s well a s open same-se x sexua l iden -
tity in order to serve in the military. 

D. State  Sodomy  Law:  An  Attempt  to 
Target Bisexuals 

One final  exampl e show s tha t socia l policie s d o no t alway s 
target th e "pur e homosexual " fo r mistreatment ; sometimes , 
bisexuals can be the central target. Ironically, in their search fo r 
a "middl e ground " i n th e ga y right s debate , Professor s Arthu r 
Murphy an d John Ellingto n hav e proposed blatan t discrimina -
tion against bisexuals.61 They suggest that existing sodomy laws 
be modified t o make it illegal to engage in sexual intercourse by 
mouth o r anu s with anothe r perso n o f th e sam e sex unless th e 
accused ca n prove b y a  preponderance o f th e evidence that th e 
individual wit h who m the y ha d se x wa s "reasonabl y believe d 
by the accuse d t o b e a  true homosexual." 62 A  "true homosex -
ual" i s define d a s a n individua l whos e "sexua l orientatio n i s 
predominantly toward s person s o f th e sam e se x a s himsel f o r 
herself." 63 They justify thi s rule by arguing that it is permissible 
to direct the bisexual to "mak e a choice": 

The onl y peopl e who m th e statut e inevitabl y frustrate s ar e thos e 
(rare?) bisexual s who ar e powerfully, equall y attracte d t o bot h men 
and women—the truly "doubl e gaited" i n Damon Runyon's phrase. 
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But as the majority o f the justices recognized in Bowers, a  state may 
define and proscribe deviant behavior in its pursuit of secular morality. 
A state may frustrate a  bisexual's desir e for homosexua l intercours e 
just as it may frustrate any adult's libidinal hankering for a fifteen year 
old Lolita, a close adult relative, a prostitute or a willing animal.64 

Murphy and Ellington's proposal openly condemns bisexuals 
(and tolerates the "tru e homosexual") thereb y turning the New 
Hampshire perspective on its head. While the legislature in New 
Hampshire wa s determine d t o find  th e "tru e homosexual " fo r 
legal sanction, Murphy and Ellington are determined to provide 
limited protectio n t o th e "tru e homosexual " whil e proscribin g 
the same-se x conduc t o f th e "tru e bisexual. " Clearly , t o som e 
people, bisexuals are the most threatening category whereas, to 
other people , "tru e homosexuals " ar e the most threatening . I n 
either case , social policy is created t o conform huma n behavio r 
to a set of arbitrary norms . 

In sum, social policies act coercively to construct individuals ' 
sexuality. These classifications substantially affect people's lives. 
Children ar e languishin g i n foste r car e wh o coul d b e adopte d 
by lovin g an d committe d homosexua l parent s i n Ne w Hamp -
shire an d elsewhere . Th e qualit y o f ou r militar y i s erode d 
through ope n acceptance of homophobia. Ga y and lesbian peo-
ple are routinely denied family rights and other benefits becaus e 
of thei r "illega l lifestyle." Thes e definitions ar e not simply irra -
tional attempt s to classify huma n behavio r an d identity bu t ar e 
powerful mechanism s t o perpetuat e th e subordinatio n o f gay , 
lesbian, an d bisexua l peopl e i n society . Unfortunately , instea d 
of consistentl y arguin g fo r th e eliminatio n o f these debilitatin g 
categories, some argu e fo r th e creation o f new , mor e debilitat -
ing categories.65 
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II. Positive Categorizatio n 

In the prior examples , courts , legislatures , and academic s hav e 
proposed categorizatio n scheme s fo r th e purpos e o f harmin g 
the gay , lesbian , an d bisexua l communities . I s categorizatio n 
for constructive  purpose s also possible? 

A. Marriage  versus  Domestic  Partnership 

The ga y an d lesbia n communit y ha s pursue d tw o separate , 
but related, strategies with respec t to the law of marriage. First, 
it has sought to extend the right to marry to same-sex partners . 
Because the marriage strategy has been generally unsuccessful, 66 

it ha s als o sough t t o creat e a  ne w lega l category—domesti c 
partnership—which ca n b e used t o provid e same-se x partner s 
with th e optio n o f obtainin g som e benefit s tha t ar e normall y 
limited t o marrie d couples . Th e attemp t t o obtai n domesti c 
partnership registratio n ha s bee n extremel y successfu l wit h 
many citie s an d corporation s providin g same-se x couple s th e 
opportunity t o registe r an d obtai n benefit s otherwis e onl y ac -
corded to married couples. 67 

Both strategies , however, have their problems. The marriag e 
approach i s arguably flawe d becaus e i t strengthens the patriar -
chal institution o f marriage by extending it to a  new group. We 
should b e seeking to weake n o r destro y th e institution o f mar -
riage rathe r tha n exten d i t t o a  ne w categor y o f people . Th e 
domestic partnershi p approac h i s arguabl y flawe d becaus e i t 
gives same-sex couples an unacceptable second-class status . We 
should b e seekin g forma l equalit y rathe r tha n separat e an d 
unequal benefits . But are these flaws fatal ? 

My bisexua l perspectiv e give s m e a  specia l insigh t int o th e 
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marriage an d domesti c partnershi p movemen t becaus e I  hav e 
been in a long-term (bu t legally unrecognized) relationshi p with 
a woma n an d i n a  long-ter m (bu t legall y recognized ) relation -
ship with a  man. On a n emotional an d symboli c level, I under-
stand ho w muc h easie r i t i s t o sustai n a  marrie d relationshi p 
with someon e o f th e opposit e se x than a n unmarrie d relation -
ship wit h someon e o f th e sam e sex . Familia l an d societa l sup -
port ca n strengthe n opposite-se x marrie d relationships . O n a n 
instrumental level , I  als o appreciat e th e materia l benefit s tha t 
become availabl e throug h th e institutio n o f marriage . My hus-
band was abl e to immigrat e easil y to the United State s becaus e 
I was able to sponsor him through the "first-preference " tha t is 
accorded spouse s under immigration law ; I  have also been able 
to obtai n inexpensiv e healt h insuranc e fo r hi m throug h m y 
employer. Without the legal and emotional benefits of marriage, 
we woul d probabl y no t eve n b e livin g i n th e sam e countr y a t 
this time. The law of marriage a s well as the emotional suppor t 
of marriag e therefor e hav e profoun d influence s i n people' s 
lives.* 

For tha t reason , I  full y endors e attempt s t o exten d th e 
benefits o f marriag e t o same-se x couple s althoug h I  questio n 
why thes e benefit s mus t b e marriage-dependent . Fo r example , 
as a university employee , why can I  only offer m y tuition bene -
fits to m y spous e an d child ? Wh y can' t I  offer the m t o a  poo r 
child i n m y city ? I t seem s peculia r tha t th e spouse s o f highl y 
compensated employee s ge t tuitio n waivers . Th e communit y 
would probabl y benefi t mor e fro m a  poo r chil d receivin g a 
tuition waiver to atten d my university than m y husband receiv -

*My friend s wh o hav e entere d int o interracia l o r interreligiou s marriage s hav e 
suggested t o m e tha t thei r relationships , whil e receivin g forma l lega l recognition , 
did no t receiv e th e familia l suppor t usuall y accorde d t o marriages . I t i s therefor e 
hard t o predict whether same-se x couples would attai n familia l suppor t i f they were 
allowed t o legally marry . Nonetheless , they would receiv e numerous lega l benefits . 
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ing a  tuition waiver , sinc e my husband coul d otherwis e affor d 
to go to the university . 

Marriage-related benefit s ar e unlikely eve r to disappear , bu t 
we coul d an d shoul d tak e consciou s step s i n tha t direction . I n 
Canada, fo r example , healt h insuranc e i s provided universall y 
irrespective o f marita l o r employmen t status . Similarly , al l ta x 
returns are filed in Canada b y individuals rather than jointly by 
couples. Even in the United States , argues Martha Fineman , we 
often defin e famil y withou t respec t t o th e publi c la w o f mar -
riage by encouraging, for example , antenuptia l agreement s an d 
separation agreements. 68 

The eliminatio n o f som e marital-base d rules , however , doe s 
not necessaril y foreshado w equalit y fo r same-se x couples . Fo r 
example, the Canadia n syste m offer s numerou s benefit s o n th e 
basis o f marita l statu s suc h a s immigratio n privileges , socia l 
assistance, famil y emergencies , tax benefits , pensions , custody , 
property division , spousa l suppor t upo n divorce , and intestac y 
benefits.69 Canad a ha s a  Human Right s Cod e i n si x Canadia n 
jurisdictions that protects against sexual orientation discrimina -
tion,70 an d constitutiona l la w that recognizes that gay men an d 
lesbians constitut e a  "suspec t class," 71 ye t a  recen t Canadia n 
Supreme Cour t decision , Egan  v.  Canada,  suggest s tha t man y 
marital-based privilege s wil l remai n unavailabl e t o same-se x 
couples.72 The Cour t justifie d th e unavailability o f federa l pen -
sion benefit s t o same-se x partner s base d o n the stereotype tha t 
"It is the [heterosexual ] socia l unit that uniquely has the capac-
ity t o procreat e childre n an d generall y care s fo r thei r upbring -
ing."73 Oddly , th e Cour t overlooke d tha t poo r same-se x cou -
ples like the petitioners wh o ha d live d togethe r fo r nearl y fifty 
years especiall y neede d federa l assistanc e becaus e the y di d not 
have children to help support them in their advanced years. The 
Court, o f course , also overlooked th e lesbian babyboom , mad e 
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possible b y th e oldes t o f reproductiv e technologies—artificia l 
insemination. I t seemed to accept a  commonplace stereotype — 
that lesbians are inherently infertile. * 

Unfortunately, th e lesson from Canad a is that mere recitation 
that same-sex couples should constitute a suspect class does not 
mean that the Court has overcome stereotypes abou t homosex -
uals i n ou r society . No t al l ga y me n ar e wealth y an d thereb y 
undeserving of pension benefits ; not all lesbians are infertile . 

Although marriage could provide important benefits to same-
sex partners, domesti c partnership constitute s a n unacceptabl e 
second-class citizenshi p tha t ha s s o littl e valu e tha t i t i s no t 
worth th e pric e o f extendin g a  bipola r mode l o f relationships . 
The purpose of domestic partnership registration i s to allow the 
gay and lesbian community to obtain benefit s tha t are currently 
only availabl e t o marrie d couples . Thi s movemen t ha s tw o 
problems. First , th e ga y an d lesbia n communit y ha s accepte d 
very problematic definitions o f domestic partnership in order to 
qualify fo r benefits . Second , and more importantly, the gay and 
lesbian communit y ha s helpe d perpetuat e a  bipola r mode l o f 
family relationship s throug h it s endorsemen t o f domesti c part -
nership registration in exchange for very few benefits . 

Problematic Definition s of Domestic Partnershi p 

The definitions o f domestic partnership are consistently mor e 
rigorous tha n th e definition s o f marriage . Nearl y al l entitie s 
require evidenc e o f share d finances  an d a  waiting perio d o f a t 
least si x month s sinc e th e las t domesti c partnership . A t th e 
University o f Pittsburgh , fo r example , couple s nee d t o specif y 

*When I  wa s contemplatin g havin g a  child , a  colleagu e reportedl y sai d t o a 
friend of mine, "Bu t Ruth can't have a child, she's a lesbian!" That same individual 
expressed n o surpris e o r shoc k whe n I  bor e a  chil d a s par t o f a  heterosexua l 
partnership. M y perceive d reproductiv e abilit y fluctuate d dependin g upon th e gen-
der of my partner. 
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that the y ar e responsible fo r thei r "commo n welfare " an d tha t 
at leas t two years have passed sinc e a  statement o f terminatio n 
of a  prio r domesti c partnershi p agreement . Th e Cit y o f Sa n 
Francisco requires that individuals "liv e together," "agre e to be 
responsible fo r eac h other' s basi c livin g expenses, " an d hav e 
not ha d a  differen t domesti c partne r i n th e las t si x months. 74 

Similarly, the Cit y of Berkele y requires tha t individual s "resid e 
together an d shar e th e commo n necessitie s o f life, " an d hav e 
filed a statement o f termination o f a  prior domesti c partnershi p 
at leas t si x months before . Finally , the Cit y o f Bosto n require s 
individuals t o specif y tha t the y "shar e basi c livin g expenses, " 
and "assum e responsibility fo r eac h other' s welfare an d fo r th e 
welfare o f any dependents. " 

These definition s ar e fa r mor e rigorou s tha n existin g defini -
tions of marriage. Many people, of course, remarry within days 
of finalizing a  divorce . I n addition , man y marrie d individual s 
live i n separat e citie s o r choos e no t t o commingl e asset s o r 
finances. In fact , feminist s ofte n encourag e women not  t o com -
mingle financial assets so that they will have independent credi t 
and finances in the event of divorce. Domestic partnership rule s 
reflect a  heightene d patriarcha l definitio n o f marriage—finan -
cial an d emotiona l dependenc e couple d wit h a  prior perio d o f 
apparent chastity . " A checklis t o f feature s use d t o determin e 
who i s 'in ' an d wh o i s 'out ' o f family normalize s th e dominan t 
conceptions o f family , an d reinforces th e notion tha t differenc e 
is deviance . Resor t t o suc h a  tes t preserve s th e exclusionar y 
function o f family, albei t with slightly adjusted boundaries. " 75 

On clos e examination , thes e definition s ar e filled with mor e 
burdens than benefits . Individual s wh o registe r under a  domes-
tic partnership syste m are not guaranteed an y meaningful bene -
fits such a s health insurance fo r thei r partner. At the University 
of Pittsburgh , fo r example , individual s wh o registe r unde r thi s 
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system ge t librar y privilege s an d modes t tuitio n reductio n bu t 
no healt h insuranc e benefit s fo r thei r partner . I n retur n fo r 
these quit e limite d privileges , th e individual s i n th e domesti c 
partnership agre e t o b e responsibl e fo r eac h other' s financial 
welfare. Sinc e catastrophi c illnes s i s on e o f th e mos t commo n 
ways that an individual can incur substantial financial debt, one 
wonders whethe r i t make s sens e t o sig n u p fo r a  domesti c 
partnership withou t an y guarante e o f healt h insuranc e benefit s 
for one' s partner . Registratio n i s particularl y problemati c du e 
to th e open discriminatio n tha t same-se x couple s experience in 
our society . Holdin g themselve s ou t a s a  couple  b y sharin g a 
residence o r usin g a  joint ban k accoun t ma y allo w a  couple t o 
register but it also may expose them to victimization becaus e of 
their sexua l orientatio n an d famil y status. 76 I n makin g same -
sex couple s confor m thei r behavio r t o th e domesti c partne r 
registration checklist , we may b e heightening thei r exposur e t o 
discrimination while according them few benefits . 

One cynica l wa y t o understan d domesti c partnership i s tha t 
mainstream societ y has capitalized o n gay and lesbia n people' s 
desires fo r symboli c manifestation s o f thei r relationship s b y 
offering the m a  domesti c partnershi p registratio n system . I n 
registering, however , domesti c partner s largel y agre e t o accep t 
social welfare responsibilitie s tha t would otherwise be borne by 
the state . They achiev e fe w gain s excep t a t th e symboli c level , 
and even that symbolism is tainted by the second class status of 
domestic partnership a s compared to marriage. 

The response to these arguments is that domestic partnership 
registration i s a  ste p towar d officia l lega l recognitio n o f same -
sex marriage . A s society become s mor e comfortabl e extendin g 
some benefit s an d recognitio n t o same-se x partners, i t become s 
more comfortabl e wit h extendin g th e privileg e o f marriage . 
This i s a  plausibl e argumen t bu t onl y i f domesti c partnershi p 
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registration is sufficiently analogou s to marriage that such long-
term step s might occur . Highly restrictive definitions o f domes-
tic partnership and limited allocations of benefits do not help us 
attain tha t long-ter m strategy . I n fact , th e effec t o f thes e pro -
grams ma y b e exactl y th e opposit e o f thei r intende d affect , 
giving societ y th e fals e sens e tha t same-se x couple s wh o ca n 
register as domestic partners do not need marriage because they 
already have domestic partnership. 

When I  give public speeche s abou t same-se x marriage , I  am 
usually confronted wit h a  member o f the audience who i s posi-
tive tha t same-se x couple s ca n marr y i n California . I t i s tru e 
that hundred s o f same-se x couple s hav e registere d a s domesti c 
partners i n Sa n Francisc o an d Berkele y whil e receivin g fe w 
benefits an d many potential liabilitie s fo r suc h registration . Bu t 
same-sex marriage bills have repeatedly stalled in the Californi a 
assembly and have virtually no chance for passage in the imme-
diate future. I f domestic partnership were not so commonplace, 
members o f th e public would no t b e so misinformed abou t th e 
status of marriage in the gay and lesbian community . 

My university ha s a  highly restrictiv e registratio n syste m fo r 
domestic partners wit h limite d benefit s tha t d o no t includ e th e 
highly important benefi t o f health insurance . A strong backlas h 
has arise n ove r eve n thes e limite d privileges , forcing , i n part , 
the resignatio n o f th e universit y president . I t i s thus clea r tha t 
no extensio n o f thes e benefit s wil l happen i n the short-term o r 
even nea r long-term . Yet , ther e i s als o broa d misinformatio n 
about th e existin g availabl e scop e o f benefits . I  routinely hea r 
from well-informe d individual s tha t same-se x couple s d o hav e 
access t o family-base d healt h insuranc e benefit s althoug h tha t 
information i s entirely wrong . Th e large r communit y therefor e 
falsely believes that same-sex couples have been extended exten-
sive benefit s whil e th e realit y i s that same-se x couple s hav e a n 
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onerous registratio n syste m wit h fe w benefits . Politically , i t 
might b e more usefu l fo r th e large r communit y t o believ e tha t 
same-sex couple s hav e n o benefit s whatsoeve r tha n t o b e de-
luded into believing that same-se x couples have extensive bene-
fits. The existence of minimal benefit s has stalled political wor k 
without creating meaningful reform . 

The solutio n t o thes e problem s i s no t t o oppos e al l move s 
toward domesti c partnership , bu t w e shoul d b e awar e o f th e 
problematic natur e o f domesti c partnershi p an d see k t o elimi -
nate it s problems . W e shoul d pus h fo r definition s o f domesti c 
partnership tha t paralle l stat e marriag e law . I f stat e marriag e 
law has no waiting period, the n we should insis t that domesti c 
partnership als o ha s n o waitin g period . Moreover , w e shoul d 
be vigilant in trying to make domestic partnership a  registration 
for benefit s rathe r tha n a  registratio n fo r obligations . Admit -
tedly, gay, lesbian and bisexual people also should take on their 
share o f socia l obligations bu t thos e obligations mus t be born e 
proportionately. A t th e curren t time , same-se x couple s hel p 
finance man y o f th e benefit s availabl e t o marrie d couple s b y 
paying highe r insuranc e premiums , highe r incom e taxes , an d 
higher inheritance taxes, and by receiving fewer tax deductions . 
If domestic partnership simpl y becomes a  method o f increasing 
the liabilitie s o f same-se x couples , the n w e shoul d b e lou d i n 
our criticism of tha t result . The gay, lesbian, and bisexual com -
munity shoul d no t b e aske d t o bea r a  disproportionat e se t o f 
obligations in our society in the name of domestic partnership. 

Unfortunately, movin g domesti c partnershi p i n thi s mor e 
progressive directio n ha s prove n quit e difficult . I n Ontario , 
Canada, fo r example , the New Democratic Party (whe n i t con-
trolled the provincial legislature) introduced Bil l 167 to provide 
for the equal treatment of same-sex partners who are in spousal 
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relationships.77 Although the bill had the support of the govern-
ing party , an d passe d first  readin g b y a  clos e margin , i t neve r 
became law . Unlik e th e domesti c partnershi p ordinance s tha t 
have bee n passe d i n th e Unite d States , thi s bil l woul d hav e 
provided equalit y o n the provincial leve l between commo n la w 
opposite-sex an d same-se x couples. 78 (Marriag e i s codifie d i n 
Canada a t th e federa l law , s o th e Ontari o governmen t coul d 
not modif y th e definitio n o f marriage. ) Equality , however , 
proved t o b e politicall y unacceptable . Th e bil l faltere d a t it s 
second readin g an d wa s defeated . Th e faile d Ontari o attempt , 
however, reveal s that the public only accepts domestic partner -
ship registration i f it is truly a  second-class citizenship . When i t 
becomes the functiona l equivalen t o f commo n la w marriage , i t 
becomes unacceptable . 

Bipolar Mode l of Family Relationships 

More fundamentally , however , thes e definition s ar e flawe d 
because they perpetuate a  bipolar model of family relationships . 
In The Neutered Mother,  the  Sexual Family,79 Marth a Finema n 
argues that we should abolis h marriag e a s a  legal category an d 
with i t any privilege based on sexual affiliation : 

Instead of seeking to eliminate [the stigma of nonmarital relationships] 
by analogizing more and more relationships to marriage, why not just 
abolish the category as a legal status and, in that way, render all sexual 
relationships equa l wit h eac h othe r an d al l relationships equa l with 
the sexual?80 

The problem s tha t Finema n identifie s ca n b e see n i n th e 
domestic partnership example s cited above . Individuals signin g 
up fo r domesti c partnershi p registratio n mus t stat e tha t the y 
have only one  domestic partner. A  family uni t ca n only consis t 
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of two  unrelate d adults . The assumptio n o f tw o adult s derive s 
from th e heterosexual model of one male and one female paren t 
in a family unit . 

Some of these definitions, such as the San Francisco program, 
also requires individuals to indicate that they have an "intimate , 
committed relationshi p o f mutua l caring. " Th e defeate d On -
tario domesti c partnership bil l required th e individuals to be in 
a "conjuga l relationship. " Bu t wh y mus t familie s b e buil t o n 
intimate relationships? Why cannot group s of people choose to 
live together a s a domestic partnership even if they do not share 
a sexua l relationship? A s Fineman argues , there is no reason t o 
privilege sexual affiliations abov e other kinds of affiliations . 

The bipola r mode l reflecte d i n th e la w o f domesti c partner -
ship is reflective o f the bipolar mode l generally foun d i n famil y 
law. Base d o n ou r heterosexua l mode l o f parenthood , th e la w 
generally onl y acknowledge s tw o parent s o f th e opposit e sex . 
Most recently , the law has moved toward recognizin g two par -
ents o f th e sam e sex , bu t onl y whe n th e origina l opposite-se x 
parent relinquishe d hi s right s t o parenthood . Becaus e th e la w 
has bee n formulate d unde r th e heterosexua l model , peopl e 
rarely questio n th e two-perso n limitatio n which , a s I  showe d 
above, is replicated in the domestic partner registration system . 

Many contemporar y famil y la w situations cr y out fo r recog -
nition o f more than tw o parents. For example , in Thomas  S.  v. 
Robin Y., 81 th e cour t wa s face d wit h th e difficul t questio n o f 
who should be the legally recognized parents when two women, 
Robin and Sandra, raised a child together jointly. The child was 
biologically relate d t o Robi n a s well as a  male friend, Thomas . 
Thomas became somewhat involved in the child's life at the age 
of five when th e chil d bega n t o b e intereste d i n he r biologica l 
origins. Afte r five  year s o f periodi c interactio n wit h th e child , 
Thomas sough t t o b e legall y recognize d a s a  paren t du e t o a 
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dispute wit h th e child' s femal e parent s ove r visitation . Du e t o 
the limitations of family law, only one of the women was legally 
recognized a s a parent. Th e legal issue in the case was whethe r 
Thomas should also be recognized as a parent. The court foun d 
for Thoma s s o tha t th e legall y recognize d parent s becam e th e 
biological mother , Robin , an d Thomas . Sandr a wa s a  lega l 
nonentity. I f Robi n wer e t o die , Thoma s no t Sandr a woul d 
become the child's sole parent. 

The court' s resolutio n o f th e cas e i s no t surprisin g unde r 
existing bipola r famil y law , becaus e th e lega l syste m searche s 
for on e male and on e female parent . I f rights to children , how-
ever, were defined wit h regar d t o relationships  rather tha n het -
erosexualized biology , Sandr a woul d b e a  legall y recognize d 
parent. Moreover , i f ou r mode l wer e no t rigidl y bipola r based 
on ou r heterosexua l premises , this child would hav e three  par-
ents. Our system of bipolar injustice, however, gives preferential 
rights t o marrie d couple s ofte n ignorin g same-se x couple s an d 
always ignorin g threesomes , foursomes , an d s o forth . Rathe r 
than seein g a  child a s potentially blesse d becaus e she has thre e 
individuals wh o desir e t o b e he r parent s (wit h parenthood' s 
many responsibilities) , our legal system tries to find the biologi-
cally appropriate opposite-sex partners to parent irrespective  of 
their emotiona l relationshi p t o th e child . (I n thi s case , Sandr a 
had a  much stronge r connectio n t o th e chil d tha n Thoma s ye t 
she was legally unrecognized. ) 

Unraveling th e bipola r assumption s tha t for m th e basi s o f 
family la w i s a  formidabl e task . Som e modes t movemen t i n 
this direction , however , ha s occurred . Fo r example , th e la w 
increasingly recognize s th e right s o f stepparent s t o visitation. 82 

Stepparents' right s ar e a  dramati c departur e fro m th e two -
parent mode l becaus e the y reflec t right s t o nonbiologica l emo -
tional parent s in  addition  t o th e right s o f legall y recognize d 
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parents. At a minimum, stepparen t statute s should b e extended 
to accor d right s t o same-se x partner s wh o hel p rais e childre n 
but wh o ar e no t relate d t o thei r partne r throug h marriage . 
Thus, wome n lik e Sandr a coul d b e ensure d o f maintainin g a 
relationship wit h a  chil d i n th e even t o f th e dissolutio n o f he r 
relationship wit h Robin . Curren t la w doe s no t properl y weig h 
the best interest of the child when it perpetuates the two-parent , 
heterosexual model . 

B. Affirmative  Action 

Generally, the gay rights movement is silent about affirmativ e 
action ou t o f fea r tha t th e Christian Righ t wil l use such talk a s 
an excus e t o undermin e effort s t o achiev e mor e basi c nondis -
crimination.83 Nonetheless , some author s hav e begun to tenta -
tively spea k abou t affirmativ e actio n fo r th e ga y an d lesbia n 
community, an d som e institution s hav e eve n begu n t o imple -
ment affirmativ e actio n program s o n th e basi s of sexua l orien -
tation.84 

Because o f th e complication s an d controversie s involve d i n 
implementing affirmativ e actio n o n the basi s of sexua l orienta -
tion, i t i s ver y importan t tha t w e hav e a  soun d argumen t fo r 
how an d wh y t o implemen t suc h a  program. A  good plac e t o 
begin i s t o determin e wh y w e conside r a n affirmativ e actio n 
policy to be appropriate. I would like to consider two rationale s 
which I  will explore more fully i n later chapters . First, affirma -
tive actio n migh t benefi t peopl e wh o hav e suffere d prio r eco -
nomic or socia l disadvantag e becaus e o f thei r group-base d sta -
tus. Second , i t migh t provid e "rol e models, " particularl y i n 
settings where high status employment is involved. 

Jeffrey Byrn e an d Bruc e Demin g justif y affirmativ e actio n 
under th e first  rationale—societa l disadvantage . Nonetheless , 
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as the y acknowledge , ther e i s n o monolithi c treatmen t o n th e 
basis o f sexua l orientation : 

For ga y an d lesbia n peopl e qu a gay s and lesbians , nondiscriminatio n 
may mor e effectivel y delive r th e promis e o f substantiv e equality . W e 
are raised a s presumptively heterosexua l member s o f familie s belong -
ing to every race , religion, and socioeconomi c class , and a s Represen-
tative Barney Fran k explains , "hav e no t o n th e whole in thi s countr y 
suffered th e kin d o f systemati c discriminatio n i n th e allocatio n o f 
educational resource s tha t hav e affecte d othe r groups. " Neithe r ar e 
our economi c opportunities an d socia l mobilit y a s a group a s system-
atically circumscribe d a s ar e thos e o f Africa n American s an d othe r 
groups.85 

It ma y b e th e cas e tha t som e gay , lesbian , o r bisexua l peopl e 
have bee n largel y shielde d fro m th e effect s o f prejudice . O n th e 
other hand , i t ma y b e th e cas e tha t a n individua l gay , lesbian , 
or bisexua l individua l ha s face d dramati c discriminatio n tha t 
has disadvantage d he r i n a n educationa l institutio n o r work -
place. Individualize d storytellin g o f disadvantag e ma y therefor e 
be a n appropriat e requiremen t befor e affirmativ e actio n i s im -
plemented o n a n individua l basis . 

Storytelling ma y revea l man y differen t lif e experience s tha t 
could b e relevan t t o affirmativ e actio n i n employmen t o r highe r 
education. Fo r example , man y gay , lesbian, an d bisexua l peopl e 
are cu t of f fro m thei r familie s whe n the y "com e out. " Thes e 
events ca n b e emotionall y an d financially  traumatic . Other s ar e 
subjected t o beating s o r blatan t harassmen t becaus e o f thei r 
perceived homosexuality . Ye t other s ar e suspended , o r eve n 
expelled fro m schoo l fo r violatin g rule s agains t homosexuality . 
By contrast , som e people , lik e myself , wer e "out " t o ver y sup -
portive familie s an d face d fe w experience s tha t interfere d wit h 
academic performance . Individualize d storytellin g ma y b e espe -
cially appropriat e i n th e contex t o f sexua l orientation , becaus e 
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gay, lesbian , an d bisexua l peopl e rarel y liv e i n communitie s 
defined b y sexua l orientatio n an d economi c disadvantag e a t a 
young age. Nonetheless, because of blatant discrimination ofte n 
visited upo n gay , lesbian , an d bisexua l peopl e a s teenager s o r 
adults, the disadvantage rationale is often bu t not always appro-
priate in this context . 

The second justification—the rol e model theory—would ar -
rive a t differen t conclusion s base d o n group-base d statu s an d 
necessitates les s individualized  storytelling. 86 Unde r a  rol e 
model theory , I  would hav e bee n entitle d t o affirmativ e actio n 
as a  law schoo l applican t a s a n "out " lesbia n becaus e I  hoped 
to serv e a s a  rol e mode l fo r othe r lesbian s an d generall y serv e 
that community . Unde r tha t justification , i t woul d no t matte r 
whether I  had suffere d disadvantag e du e t o m y lesbia n status . 
What woul d matte r woul d b e my commitmen t t o th e commu -
nity. Other s who have faced disadvantage , but have little or no 
interest in serving as a role model, might not be deserving under 
that rationale . 

To further complicat e the problem of categorization, we have 
to conside r th e situatio n o f bisexuals . Shoul d bisexuals  b e in -
cluded unde r th e socia l disadvantag e o r rol e mode l theories ? 
Little attention ha s bee n give n to how t o define th e beneficiar y 
group i n th e sexua l orientatio n context . On e la w firm  has de-
fined i t a s "self-identifie d ga y me n an d lesbians " wherea s an -
other institutio n ha s define d i t a s "declare d ga y men , lesbians , 
and bisexuals." 87 Jeffrey Byrne , the only autho r wh o discusse s 
how w e shoul d defin e th e beneficiar y group , argue s tha t w e 
should include bisexuals along with lesbians and gay men: 

Bisexual person s hav e suffere d oppressio n an d invisibilit y suc h tha t 
the justifications articulate d fo r affirmativ e actio n for lesbians and gay 
men warrant inclusion of bisexual persons in the beneficiary group . In 
particular, bisexual women and men face the same widespread societa l 
and employment discrimination face d b y lesbians and gay men.88 
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Byrne makes his argument fo r th e purpose o f extending pro-
tection of gay men and lesbians to bisexuals under the disadvan-
tage justification bu t I  believe his argument actuall y helps dem-
onstrate the flaws with his basic categorization scheme. Bisexual 
individuals vary widely in terms of what that category means to 
them.89 Individua l F , who ha s had exclusiv e relationships wit h 
someone o f th e sam e sex , ma y conside r hersel f t o b e bisexua l 
along wit h individua l G , wh o i s marrie d t o someon e o f th e 
opposite se x an d ha s neve r bee n sexuall y involve d wit h some -
one o f th e sam e sex . Individua l H  ma y hav e recentl y ha d rela -
tionships with individuals of both sexes . For those three catego-
ries of people , the meaning of their sexua l orientation migh t be 
entirely differen t i n thei r lives . Individual F  may hav e suffere d 
extensive discriminatio n b y individual s wh o considere d he r t o 
be a  "lesbian " rathe r tha n bisexual . Individua l G  ma y hav e 
suffered virtuall y n o discriminatio n becaus e fe w peopl e recog -
nize tha t h e considers  himsel f t o b e bisexual . Individua l H 
may b e bein g treate d a s a n outcas t b y bot h member s o f th e 
heterosexual an d homosexua l communitie s becaus e sh e doe s 
not seem to "fi t in. " 

A particula r bisexua l individua l ma y b e an y on e o f thos e 
three characters during his or her lifetime. (I n fact, I  have taken 
these stories from m y own life experiences as a bisexual individ-
ual.) W e therefor e nee d t o recogniz e th e fluidit y o f ou r sexua l 
orientation i n creatin g rule s abou t th e meanin g o f ou r sexua l 
orientation i n ou r lives . Befor e decidin g tha t thes e bisexua l 
individuals ar e deserving of affirmative action , I  would want t o 
hear thei r histories. How has their sexua l orientation disadvan -
taged them such that affirmative actio n makes sense? 

The role model theory might be a more appropriate justifica -
tion for bisexuals although it also has some problems. Although 
I am currentl y a n "out " bisexua l i n tha t I  openly acknowledg e 
my sexua l feeling s an d history , m y sexua l orientatio n i s als o 
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largely hidde n throug h m y wearin g o f a  traditiona l weddin g 
ring. I  ma y b e a  positiv e "bisexual " rol e mode l bu t onl y t o 
those individual s wh o ar e sufficientl y perceptiv e t o recogniz e 
my bisexuality. By contrast, when I was involved with a woman 
(but stil l considere d mysel f t o b e a  bisexual) , I  was generall y 
perceived a s a  lesbian becaus e I  did no t hav e the fals e signifie r 
of a  well-known marriag e t o a  man . I n fact , whe n I  broke u p 
with a  woman an d go t involved wit h a  man, I  was told tha t i t 
was too bad that I  was dating a man because I  had been such a 
good lesbian role model! It never occurred to the speaker tha t I 
had jus t becom e a n excellen t bisexua l rol e mode l b y openl y 
changing the gender of my partner. I t can be difficult t o serve as 
a bisexua l rol e model , althoug h I  have found i t to b e true tha t 
students who identify a s bisexual (o r who ar e considering suc h 
identification) ofte n see k me out fo r conversation . I  may there-
fore serv e as a role model for som e students seeking to come to 
terms with their bisexua l identity . 

The problem o f applyin g th e rol e mode l theor y t o bisexual s 
reflects the problem previously noted by the Sixth Circuit—gay , 
lesbian, and bisexua l people are not alway s readily identifiable . 
Racial minorities , however , als o are not alway s visually identi -
fiable. The rol e mode l theor y onl y work s a s a  justification fo r 
people wh o choos e t o b e identifiable . A n institutio n shoul d 
therefore onl y apply the role model theory to individuals who it 
reasonably believe s will make themselves identifiable an d avail -
able as role models. Closeted gay men, lesbians, or bisexuals do 
not serv e a s positive rol e models ; neithe r d o identifiabl e racia l 
minorities wh o prefe r t o hav e littl e contac t wit h minorit y stu -
dents or colleagues.  Unlike the Sixth Circuit , however, I  would 
suggest tha t ga y men , lesbians , an d bisexual s ar e ofte n quit e 
identifiable b y their words, deeds, or conduct. In an educationa l 
institution, especially, I find that my reputation quickly becomes 
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the source of considerable gossip although I have certainly never 
engaged in sexual activity on campus. The Sixth Circui t lives in 
a highl y sheltere d environmen t i f i t doe s no t recogniz e th e 
visibility that is often accorde d to gay men, lesbians, and bisexu-
als i n th e community . Therefore , unlik e th e Sixt h Circuit , I 
would no t presum e homosexua l invisibilit y anymor e tha n I 
would presume racial minority invisibility . 

Because fe w institution s hav e adopte d affirmativ e actio n 
plans on the basis of sexual orientation, we have an opportunit y 
to develop those rules with a  fresh start . Rather than mimi c the 
rules tha t w e have use d i n the rac e an d gende r areas , i t make s 
sense t o as k broa d question s abou t th e natur e o f thes e rules . 
We need to have a mechanism to determine who is deserving of 
affirmative treatmen t a s wel l a s a  rational e fo r ou r affirmativ e 
action policy . If , instea d o f probin g int o "status, " w e probe d 
into a n individual' s experienc e o f disadvantag e an d willingnes s 
to serv e a s a  rol e model , the n I  believ e w e woul d hav e a  fai r 
method o f determinin g wh o i s entitle d t o affirmativ e actio n 
with littl e or no fraud problem. 90 We do not need to repeat the 
"status" categorizatio n proble m tha t ha s been historically use d 
against gay , lesbian , an d bisexua l peopl e i n orde r t o structur e 
appropriate affirmative action . 

Because affirmative actio n for gay , lesbian, and bisexual peo-
ple is likely to b e firmly resisted, i t i s especially importan t tha t 
we develop strategie s tha t wil l be effective. Demin g and Byrne , 
in writing the first articles on this subject, alread y recognize the 
wide variatio n i n treatmen t abou t gay , lesbian , an d bisexua l 
people. A s a  first  step , le t u s buil d o n tha t recognitio n rathe r 
than repea t th e shortcoming s o f ou r racia l experience . Le t u s 
use affirmativ e actio n program s a s a n opportunit y t o shar e 
experiences o f disadvantag e an d storie s o f positive role model -
ing t o targe t appropriat e beneficiarie s a s wel l a s to educat e u s 
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about th e scop e o f mistreatmen t suffere d b y gay , lesbian , an d 
bisexual people. 

It i s fashionable i n postmodern circle s t o sa y tha t societ y con -
structs sexuality . Usually , however , thes e comment s ar e mad e 
at a  broad , theoretica l level , askin g u s t o conside r th e socia l 
policies tha t creat e "compulsor y heterosexuality." 91 I n thi s 
chapter, w e hav e see n tha t thi s constructio n als o occur s a t 
the definitiona l level . Legislature s an d court s hav e consciousl y 
created awkwar d definition s o f "homosexuality " t o achieve so-
cial policies . Thes e definition s ar e no t universal ; instead , the y 
vary dependin g upo n th e contex t i n whic h the y ar e applied . 
Thus, a n individua l ma y no t b e a  homosexua l unde r militar y 
regulations bu t migh t b e a  homosexua l unde r stat e adoptio n 
law. There is no one definition o f a "true homosexual." Instead , 
there ar e definitions whic h convenientl y exclud e certain peopl e 
from privilege s an d opportunitie s based  o n thei r sexua l prac -
tices o r identity . I t take s a  lo t o f double-spea k fo r societ y t o 
attack th e "tru e homosexual " whil e leavin g saf e th e norma l 
heterosexual wh o happen s t o engag e i n sexua l activit y wit h 
someone of the same sex but who repudiates that conduct . The 
bisexual must remain invisible for this legal system to survive. 

Nonetheless, w e shoul d no t simpl y ge t ri d o f al l use s o f th e 
word homosexual , heterosexual , o r bisexua l becaus e w e ma y 
sometimes nee d t o us e thos e term s t o develo p ameliorativ e 
categories t o overcom e a  histor y o f subordinatin g treatment . 
Categories can be useful, bu t only when their ends are ameliora-
tive. As we create new categories, we should be very mindful o f 
whether thes e ne w categorie s ar e ameliorativ e or , instead , ar e 
themselves perpetuating bipolar injustice . 
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Gender 

Sharon Bottoms los t custody o f he r two-year-old son , Tyler, in 
part becaus e she had taugh t hi m to cal l her female partne r "d a 
da."* Michae l Hardwic k wa s arreste d fo r havin g oral sex with 
a man rather than a woman.2 Jane Doe, who was born anatomi-
cally male, was fired from Boeing for wearing "excessively femi-
nine attire"—a pear l necklace.3 In each case, these actions were 
unsuccessfully challenge d i n court . Th e la w coerce s lesbians , 
gay men, bisexuals, transsexuals, transvestites, and other gender 
hybrids to stay within the narrow gender roles assigned to thei r 
anatomical sex . The price fo r thei r hybrid statu s ca n be loss of 
custody, discharg e fro m employment , an d eve n imprisonment . 
Nonetheless, gender hybrid s persis t i n challenging the relation -
ship between genes and gender . 

I. The Gender Hybri d Categories 

The categorizatio n syste m o f homosexual , transsexual , an d 
transvestite i s as important t o th e affecte d clas s (a s a means of 
self-identity) a s t o th e societ y a t larg e (a s a  mean s o f oppres -
sion). But, as the following story illuminates, categorization ca n 
be elusive . Mart y Phillip , a n inmat e wh o wa s a  pre-operativ e 

87 
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transsexual, was denied estrogen and other treatment b y prison 
authorities.4 Sh e unsuccessfully challenge d he r lac k o f medica l 
treatment whil e i n prison . Befor e incarceration , sh e ha d 
adopted a  femal e nam e (despit e retainin g mal e genitalia ) an d 
was i n a  relationshi p wit h a  ma n whic h sh e characterize d a s 
heterosexual. Becaus e sh e wa s no t receivin g estroge n therapy , 
many o f th e femal e characteristic s previousl y attaine d throug h 
treatment ha d bee n reversed. 5 Sh e considere d hersel f t o b e a 
heterosexual, pre-operativ e transsexual—no t a  homosexual , 
not a  male , an d no t a  transvestite . On e could , however , hav e 
described he r a s a homosexual, mal e transvestite who was als o 
a pre-operative male-to-female transsexual . 

Transsexuals usuall y d o no t wan t t o b e considere d t o b e 
homosexuals; transvestites frequently d o not want to be consid-
ered t o b e transsexuals ; an d homosexual s ofte n d o no t wan t 
to b e considere d transsexual s o r transvestites. 6 Man y male-to -
female cross-dresser s (b e they transsexual s o r transvestites)  ar e 
sexually attracted to men. If the individual is a transvestite, then 
he i s usually classifie d a s a  homosexua l (o r mor e commonl y a 
"drag queen") . By contrast, i f the individua l i s a  pre-operativ e 
transsexual the n th e individua l ma y identif y a s a  heterosexua l 
who is attracted to men but is trapped in a man's body . 

Commentators typicall y tr y t o distinguis h neatl y betwee n 
transvestites an d transsexual s b y sayin g tha t bot h individual s 
may "cross-dress " bu t tha t th e transvestit e doe s no t desir e t o 
become anatomicall y th e opposit e sex. 7 In fact , th e distinctio n 
between th e transvestit e an d th e transsexual i s not clear . Afte r 
a period o f cross-dressing , a  transvestite ma y decid e that h e o r 
she i s actuall y a  transsexua l an d see k surgery . Bu t then , th e 
question arises whether the individual who identified a s a trans-
vestite wa s reall y a  transsexua l al l along. 8 Anni e Woodhous e 
defines the distinction between the transvestite and the transsex-
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ual a s follows (usin g the male-to-female cross-dresse r a s her ex-
ample): 

Perhaps a  mor e easil y recognizabl e poin t o f departur e woul d b e t o 
consider the transvestite a s a person who identifie s himsel f a s a man-
who-dresses-as-a-woman. I n contrast , th e transsexua l wil l identif y 
himself a s a  woma n wh o ha s th e misfortun e o f a  mal e body ; th e 
solution being , i n hi s terms , hormon e therap y an d se x reassignmen t 
surgery. In referring to th e importance o f changin g genita l sex , April 
Ashley, a  post-operativ e transsexual , comment s tha t a s a  biologica l 
male, "my genitals were quite alien to me." Typically, the transvestite 
will display the opposite attitude, enjoying the best of both worlds.9 

Another wa y tha t transvestite s an d transsexual s ar e ofte n 
distinguished i s tha t a  transvestit e usuall y cross-dresse s occa -
sionally wherea s a  transsexua l i s a  full-tim e cross-dresser . Bu t 
this distinctio n become s blurre d i n th e cas e o f th e full-tim e 
cross-dresser wh o ha s no t undergon e se x reassignmen t surger y 
(and might no t desir e suc h surgery). 10 Woodhouse explain s th e 
distinction, i n suc h cases , a s follows : "I n man y respect s th e 
differences betwee n th e transvestit e an d th e so-calle d transsex -
ual li e wit h thei r ow n perception s an d definition s o f self : 
whether they conside r themselve s 'rea l women' o r whether the y 
see cross-dressin g a s a n en d i n itsel f whic h allow s partia l entr y 
into the world o f femininity. " n 

The classificatio n syste m become s eve n mor e complicate d 
when w e includ e hermaphrodites . B y operatin g a t birt h o n th e 
hermaphrodite, we assig n that person to one pole o f the bipola r 
spectrum rathe r tha n allowin g th e person t o liv e a s a  transgen-
dered person. Instea d o f allowin g a  third, fourth , an d even fifth 
sex t o develo p (give n th e thre e type s o f hermaphrodites), 12 w e 
engage i n surgery befor e th e age o f consen t t o eliminate eac h o f 
these alternativ e gender s t o fix  a n individual purel y i n the mal e 
or femal e category . Thus , hermaphrodite s becom e a n invisibl e 
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aspect o f th e mal e an d femal e poles . Some civi l right s activist s 
are worried abou t a  similar kin d o f erasure o f identity throug h 
the adoption o f biracia l childre n (e.g. , children bor n t o a  white 
mother an d blac k father ) b y whit e parents . The y worr y tha t 
these children wil l be transformed int o purely "white " childre n 
by the erasure o f thei r blac k heritage. 13 The erasure o f b i cate-
gories and identities can therefore happe n through biology (i.e. , 
surgery for hermaphrodites ) o r culture (i.e. , adoption an d child-
rearing patterns). 

Post-operative transsexual s als o hav e a n awkwar d plac e o n 
the gende r spectrum . Whethe r the y fi t o n a  pol e depend s o n 
whether the y "pass. " The post-operative transsexua l wh o doe s 
not pass is left i n the indeterminate middle  category (fo r exam -
ple, wit h respec t t o sex-segregate d bathrooms) 14 wit h neithe r 
men nor women wanting to claim him or her as their own . 

The ter m "androgyne " doe s no t inherentl y presen t a  ne w 
category but , instead , a  les s negativ e wa y t o describ e som e of 
the othe r categories . Th e wor d androgyn e derive s fro m th e 
Greek andro,  "male, " an d gyne,  "female. " I t historicall y de -
scribed individual s wh o were in possession o f bot h set s of sex -
ual organs—a hermaphrodite. 15 Today , however, androgyne is 
usually understoo d t o b e a  cultura l blendin g o f gender , no t a 
physical combinatio n o f sexua l organs , an d i s even considere d 
to b e "chic." 16 Thus, we simultaneously us e words with nega -
tive connotations—transsexual , transvestite , an d hermaphro -
dite—to describ e individual s wh o cros s gender lines , while we 
also recognize (a t least i n some quarters) a  new gender idea l in 
appearance, androgyne , fo r popula r musician s such a s Michael 
Jackson. (Althoug h feminist s wh o challeng e gende r role s ar e 
often maligne d a s "mal e hatin g dykes, " suggestin g tha t ou r 
tolerance fo r gender-crossin g ma y exten d t o fashio n bu t no t 
politics.) Th e existenc e o f th e "androgyne " categor y reflect s a 
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modest attemp t t o mov e beyon d shar p gendere d division s i n 
appearance (a t leas t wher e biologica l modification s hav e no t 
occurred) whil e we also retain punitiv e treatment fo r th e othe r 
transgendered categories . 

Finally, th e "bisexua l transsexual " reveal s th e bipola r as -
sumptions underlyin g man y o f thes e categories . A  person wh o 
is bor n anatomicall y mal e ca n suppor t hi s reques t fo r a  se x 
change operation b y stating that he has an exclusive interest in 
men a s sexua l partners . "Thi s interes t i n th e 'correc t sex ' i s 
what th e medical profession ha s usually required (amon g othe r 
things) a s proo f o f transsexua l statu s an d a  prerequisit e fo r 
genital surgery." 17 Th e "true " transsexua l move s t o exclusiv e 
heterosexuality a s a  sexua l orientation . Th e transsexua l bisex -
ual, however , show s th e fals e assumption s underlyin g thi s 
framework. Gende r an d sexua l orientatio n hav e n o inheren t 
interconnection.18 

Exploring th e "bi " withi n gende r therefor e show s a n enor -
mous range o f hybrid categorie s which ar e virtually impossibl e 
to define bu t which ar e usually rejected an d scorne d by society. 
Because we believe that biolog y i s destiny, we are shocked an d 
dismayed a t attempt s t o pla y wit h "mothe r nature " or , mor e 
modestly, to question the gender roles assigned to each biologi -
cal sex. Society does its best to repress the proliferation o f these 
hybrids. They abound nonetheless . 

II. Ga y Men , Lesbians , and Bisexual s 

A. Family  Law 

In the last chapter, we saw that gay men, lesbians, and bisexual s 
are often denie d custod y o f childre n becaus e of thei r attractio n 
to peopl e o f th e sam e sex . They als o ar e denied custod y whe n 
they challenge the gender roles assigned to their biological sex. 
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Inappropriate Rol e Models : Who's the Momm y and 
Who's the Daddy? 

In the early 1990s , I  appeared o n a  TV show to discus s gay 
and lesbian issues with a  conservative, fundamentalist minister . 
Our discussion soon turned to whether a  lesbian should be able 
to adop t th e biologica l chil d o f he r partner , s o tha t th e chil d 
would have two legally recognized parents of the same biologi-
cal sex. I made what I  thought was the rather obviou s observa -
tion tha t i t was bette r fo r a  child to have two loving parents of 
the sam e se x tha n onl y on e parent . Nonetheless , th e minister 
disagreed wit h me , sayin g th e chil d woul d b e harme d i n tha t 
situation becaus e there would no t be a proper mal e and femal e 
role model fo r th e child . His statement was the clearest expres-
sion of the relationship between  homophobia an d heterosexis m 
that I  hav e heard . Hi s belie f tha t gende r role s shoul d flo w 
directly fro m biologica l se x shape d hi s belief syste m abou t ho -
mosexuals. 

Courts have , unfortunately , als o adopte d hi s reasoning . I n 
1995, th e Virgini a Suprem e Cour t rule d tha t Sharo n Bottom s 
was no t a  fit mother fo r he r two-year-old so n Tyler becaus e of 
her "activ e lesbianism." 19 Th e stat e Suprem e Cour t affirme d 
the trial cour t decision an d overturne d th e opinion o f the cour t 
of appeals . Custod y o f Tyle r wa s transferre d t o Sharon' s 
mother. Th e Virgini a Suprem e Court' s opinio n reflecte d "gen -
der policing. " Sharo n Bottom s wa s no t a  fit  mother , i n part , 
because sh e ha d th e poo r tast e t o teac h he r so n t o cal l he r 
female partner , Apri l Wade, "d a da." 20 Thi s name purportedl y 
confused hi m about the difference betwee n women and men. 21 

If Apri l were "Adam, " Apri l would mos t likel y have bee n a 
positive factor i n Sharon's custody battle. For example, in Ferris 
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v. Underwood, 22 a  Virgini a Cour t o f Appeal s foun d tha t a 
positive facto r i n favo r o f a  biologica l mothe r wh o sough t 
custody i n a  battl e wit h th e child' s grandmothe r wa s tha t th e 
mother ha d remarrie d a  ma n wh o "wa s willin g t o provid e 
financial an d physica l suppor t withi n hi s limitations." 23 Hi s 
"limitations" wer e tha t h e wa s blin d an d earne d a  modes t 
income. Sharo n an d Apri l wer e no t legall y marrie d bu t onl y 
because marriag e betwee n same-se x couple s i s no t possibl e i n 
the stat e o f Virginia . The y ha d gotte n matchin g tattoo s wit h 
three set s o f initial s intertwined : Sharon , April , an d Tyler , be -
fore th e chil d custod y disput e began . I n th e Ferris  case , th e 
mother wa s allowe d t o regai n custod y o f he r child , partl y o n 
the basi s o f he r marriag e t o a  man , despit e th e fac t tha t th e 
grandmother had had primary custody of the child for a  lengthy 
time period an d a  sister who was a  prostitute frequently visite d 
the mother' s home . Th e cour t o f appeal s affirme d th e tria l 
court decision to re-establish custody with the biological mother 
noting that thi s resul t ha s the "effec t o f re-establishin g fo r [th e 
child] the proper roles  o f he r mother an d he r grandmother." 24 

Sharon could not fit the proper rol e of mother because she lived 
with a  woman rathe r than a  man. 

Another reaso n tha t Sharo n los t he r cas e wa s tha t sh e wa s 
too assertive , thereb y no t conformin g t o appropriat e gende r 
stereotypes fo r women . As we will see in the military cases , the 
label "lesbian " i s ofte n attache d t o independen t an d assertiv e 
women. Sharon' s mothe r onl y conteste d custod y whe n Sharo n 
decided t o rel y less on he r mothe r fo r chil d care. 25 Sharon ha d 
gone int o therap y abou t th e chil d abus e tha t sh e ha d suffere d 
from he r mother' s long-ter m boyfrien d an d ha d finally  devel -
oped th e strengt h t o begi n t o tur n awa y fro m he r mother . I n 
response t o Sharon' s ne w assertiveness , th e mothe r sue d fo r 
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custody. The lesbian label became the means through which the 
mother coul d retaliat e agains t Sharon' s increasing  self-estee m 
and assertiveness . 

Role mode l discussion s ofte n com e to th e forefron t i n case s 
involving gende r hybrids . I n a  199 2 Ne w Yor k decision , th e 
state cour t rule d tha t a  fathe r wa s no t entitle d t o overnigh t 
visitation with his biological child because of the father's histor y 
of "cross-dressing. " 26 The father's cross-dressing precluded him 
from bein g a n appropriat e "rol e model " fo r a n "impression -
able" five-year-old son.27 Cross-dressing, of course, is not illegal 
and causes no harm to others. Yet, it was a sufficiently dramati c 
deviation fro m expecte d gende r norm s t o preclud e significan t 
visitation wit h a  child . Usually , men who see k custody o f mal e 
children ar e give n a  presumptio n o f fitness  becaus e the y ar e 
thought t o b e especiall y goo d rol e model s fo r a  mal e child. 28 

Men wh o cross-dres s d o no t ge t t o tak e advantag e o f tha t 
presumption whe n seekin g custod y o r visitatio n o f thei r mal e 
children because of the stereotype that they are perverted pedo-
philes. N o fathe r i s bette r tha n a  fathe r wh o wear s dresse s 
or necklaces. 

Presumption of Bad Mothering 

Another gende r theme that emerge s from th e cases involving 
lesbians and child custody is that lesbians, in contrast to hetero-
sexual women , ar e no t considere d t o b e presumptively  goo d 
mothers. Heterosexua l wome n historicall y hav e bee n grante d 
the benefi t o f custod y i n case s involvin g youn g childre n unde r 
the "tende r years " presumption; 29 lesbians , b y contrast , hav e 
sometimes ha d a  revers e tende r year s presumptio n applie d t o 
them.30 A Pennsylvania cas e explicitly states the rule that man y 
courts implicitl y follow : "W e submi t th e la w i s and shoul d b e 
that, wher e ther e i s a  custod y disput e betwee n member s o f a 
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traditional famil y environmen t an d one of homosexual compo -
sition, th e presumptio n o f regularit y applie s t o th e traditiona l 
relationship an d th e burden o f proving no advers e effec t o f th e 
homosexual relationshi p fall s o n th e perso n advocatin g it." 31 

In other words, lesbians and gay men who are biological parents 
do not get the presumption o f fitness tha t is accorded to hetero-
sexuals who are biological parents. 

The Bottoms  v.  Bottoms  cas e reflect s thi s problem. 32 I n a 
case suc h a s Bottoms,  involvin g a  custod y disput e betwee n a 
parent an d a  nonparent , th e law presumes tha t th e child' s bes t 
interests would b e served when i n the custody o f the biologica l 
parent. (Th e father ha d voluntaril y relinquishe d custod y t o th e 
mother. A  grandmother wh o seeks custody o f a  grandchild ha s 
the sam e statu s a s an y othe r nonparen t unde r Virgini a law. ) 
Thus, i n orde r fo r th e cour t t o awar d custod y t o th e grand -
mother, i t had to conclude that Sharon Bottoms was unfit . 

Sharon Bottoms , however , wa s neve r grante d th e standar d 
presumption o f fitness. Under Virginia law , to rebu t th e paren-
tal presumption o f fitness, a third party must prove by clear and 
convincing evidence  that the child will be seriously harmed if he 
or she remains in the parent's custody . (I t is not enough fo r th e 
evidence t o demonstrat e tha t th e "bes t interests " o f th e chil d 
would be served by living with the grandmother.) Suc h evidence 
may no t b e merel y "surmis e an d conjecture." 33 Moreover , a s 
recently a s 1982 , Virgini a la w ha d expresse d a  preferenc e fo r 
custody bein g give n t o th e mothe r whe n th e chil d wa s o f 
"tender years." 34 (Tyle r wa s tw o a t th e tim e thi s disput e 
erupted.) 

The evidenc e o f futur e har m i n the Bottoms  cas e was base d 
entirely o n surmis e an d conjecture , an d coul d hardl y b e de-
scribed as serious. The Bottoms cas e contained no evidence that 
could com e clos e t o meetin g th e hig h standard s se t b y th e 
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courts—there wa s n o evidenc e o f physica l abus e o r emotiona l 
abandonment which is the standard evidence considered in such 
circumstances. Th e onl y evidenc e abou t futur e har m empha -
sized by the trial court related to her "activ e lesbianism" : 

We have previously said that living daily under conditions stemming 
from activ e lesbianism practice d i n the home may impose a  burden 
upon a child by reason of the "social condemnation" attached to such 
an arrangement , which wil l inevitably afflic t th e child's relationships 
with its "peers and with the community at large."35 

That finding,  however , wa s ver y speculative an d di d no t relat e 
to immediate futur e harm . There was no evidenc e of an y har m 
having actuall y occurre d t o th e chil d b y hi s exposur e t o hi s 
mother's "activ e lesbianism. " Th e lesbia n co-partner , i n fact , 
appears t o hav e bee n a  very positive househol d facto r becaus e 
she supported th e famil y financially  an d helpe d rais e the child . 
The onl y negativ e evidenc e agains t Apri l wa s tha t sh e ha d 
slapped th e bo y once . (Sh e als o reportedl y crie d fo r a n hou r 
afterward an d regretted the action.)36 

In cases involving heterosexuals, Virginia courts have granted 
custody t o me n despit e evidenc e tha t the y inflicte d physica l 
injury upo n thei r spouse. 37 Fo r example , a  Virginia cour t con -
cluded tha t a  child' s grandparent s wer e not entitle d t o custod y 
"merely" becaus e th e child' s stepfather , wh o reside d wit h th e 
child's mother , ha d kille d th e child' s natura l father . Th e cour t 
refused t o presum e tha t th e chil d woul d b e harme d b y livin g 
with his father's murderer. 38 

In mos t dispute s betwee n grandmother s an d mothers , th e 
biological mothe r ha s voluntaril y relinquishe d childrearin g t o 
the grandmothe r fo r a  considerabl e lengt h o f time . Afte r th e 
mother rehabilitate s herself , sh e seek s retur n o f he r chil d ove r 
the grandmother' s objections . I n suc h cases , th e mothe r typi -
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cally prevails due to the strong presumption o f maternal fitnes s 
despite the fac t tha t the child' s primary relationshi p i s with th e 
grandmother.39 Althoug h Ka y Bottoms apparentl y di d spen d a 
lot o f tim e wit h Tyle r i n hi s first  tw o years , Sharo n neve r 
relinquished childrearin g t o he r mother . Heterosexua l wome n 
who have engaged i n inappropriate behavio r toward thei r chil -
dren ar e grante d a  presumptio n o f fitness  i n th e contex t o f 
rehabilitation; Sharo n ha d engage d i n no inappropriat e behav -
ior, ha d n o nee d t o rehabilitat e hersel f a t all , ye t coul d no t 
obtain any presumption o f fitness. 

Even i f th e materna l presumptio n coul d b e rebutte d i n th e 
Bottoms case , custody shoul d no t transfe r automaticall y t o th e 
third party-grandmother . Th e court i s supposed t o make a  fur -
ther, separat e determinatio n a s to whether th e bes t interest s of 
the chil d requir e a  transfe r o f custod y t o th e thir d party . N o 
such finding  occurre d i n thi s case . In fact , a  stron g cas e coul d 
be made against Kay Bottoms's fitness as a parent i f you accep t 
the case agains t Sharon , herself . Kay, of course , raised Sharon . 
Moreover, Sharon testified tha t she had been the victim of child 
abuse a t th e hand s o f Kay' s long-ter m boyfriend . Ka y ha d a 
record o f raisin g on e perso n wh o th e cour t conclude d wa s a n 
unfit parent . Why should we believe that she would d o a bette r 
job raisin g Sharon' s son ? Sharon , o n th e othe r hand , ha d n o 
childrearing record , except that of her son. If one were to judge 
either's suitabilit y a s a parent, i t would see m that there is more 
evidence of the grandmother's unfitness than the mother's. 

Finally, one should realize that the Bottoms cas e is not purely 
a "lesbian " custod y case . Sharon' s sexua l behavio r bette r fit 
that o f a  bisexual than a  lesbian. Sharon had bee n married to a 
man an d reportedl y ha d severa l boyfriend s befor e meetin g 
April. He r brothe r Kennet h criticize d Sharo n b y saying , "Sh e 
isn't eve n a  lesbian." 40 I n Kenneth' s mind , on e apparentl y i s 
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not a  "tru e lesbian " i f on e ha s recentl y bee n divorce d an d i s 
raising a  son . I t i s doubtfu l tha t Kennet h though t sh e wa s a 
"bisexual" so , presumably, h e though t sh e was a  heterosexua l 
masquerading a s a  lesbia n fo r publicity . Why , then , on e mus t 
wonder, did he agree with his mother that Sharon was not fit to 
raise he r son ? Crossin g bipola r categorie s seeme d t o bothe r 
Kenneth; th e judge s wer e to o discret e t o explai n whethe r th e 
boundary-crossing bothered them. Like the judges in family law 
cases involving bisexual s tha t w e examined i n the las t chapter , 
they may be blaming Sharon fo r no t "choosing " t o express her 
heterosexual side. 

In sum, the Bottoms  cas e brings together many themes relat -
ing to bipolar injustice. Sharon was not considered to be a "rea l 
woman an d mother " fo r th e purpose s o f applyin g standar d 
presumptions i n favo r o f custod y fo r biologica l mothers . He r 
"active lesbianism" too k he r outsid e the norm o f womanhood . 
She was no t considere d t o b e sufficiently materna l becaus e she 
attempted t o challenge her own mother' s assertio n o f authorit y 
over he r child . Finally , Sharon' s partne r wa s no t considere d t o 
be a  positiv e facto r lik e opposite-se x partner s wh o provid e 
financial an d emotiona l suppor t t o a  child . Instead , sh e wa s 
criticized fo r no t providin g th e chil d wit h appropriat e gende r 
role models . Rule s agains t "lesbianism " (applie d agains t a 
woman whos e experience s woul d see m t o categoriz e he r a s a 
bisexual rathe r tha n a s a  lesbian) wer e used to help perpetuat e 
gender norms . In the court' s view, it was better fo r th e child t o 
be raise d b y a n unmarrie d grandmothe r tha n b y a  same-se x 
couple tha t coul d provid e hi m wit h bot h a  mothe r an d a  "d a 
da." "D a das " ar e onl y a  positive facto r whe n the y ar e male . 
No father i s better than a  lesbian father . 
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B. The  Military 

After Mar y Bet h Harriso n rebuffe d a  mal e cre w member' s 
sexual advances , h e publicl y shoute d profanitie s an d accusa -
tions tha t sh e wa s a  lesbian. 41 Whe n sh e filed a  complain t 
against thi s harassment , sh e was discharged fo r bein g a  lesbian 
although sh e maintaine d tha t sh e wa s no t an d ha d neve r en -
gaged in lesbian activity . Rather than receive a fair hearing , she 
was tried an d presumed guilty . Despite her record o f outstand -
ing job performance an d th e lack o f evidenc e o f lesbia n sexua l 
activity, sh e was discharge d fo r bein g a  lesbian . Othe r wome n 
have bee n discharge d fo r th e "crime " o f puttin g thei r ar m 
around the shoulders of a  weeping female colleague . 

Women ar e discharge d fro m th e militar y a t a  rat e seve n t o 
ten time s tha t o f me n fo r supposedl y bein g a  homosexua l de -
spite the fac t tha t virtuall y n o women ar e ever "caught " i n the 
act.42 Thes e lesbia n purge s reflec t attempt s t o kee p wome n i n 
their proper gender role—out o f the military. These purges also 
reflect lesbian baiting as a form o f sexual harassment . 

The 1980 s were characterized b y a wave of investigations of 
women in the military for alleged lesbianism.43 As the recession 
caused mor e me n t o enlis t i n th e military , th e militar y re -
sponded by placing a cap on the number o f new female recruit s 
and b y seekin g t o discharg e th e wome n wh o ha d alread y en -
listed. Som e wome n i n th e militar y wer e threatene d wit h jai l 
sentences or the loss of custody of thei r children i f they did no t 
admit to being lesbian. 

The ba n o n gay s in the militar y di d no t requir e th e militar y 
to hav e an y evidenc e tha t a n individua l ha s engage d i n same -
sex sexua l activit y o r eve n propositione d someon e fo r suc h 
activity. All the military needed to show was that the individua l 
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who wa s discharge d unde r th e regulation wa s believe d t o b e a 
"homosexual." Reputation evidence was sufficient . 

The ban o n homosexual s i n the military therefor e serve s the 
gendered purpos e bot h o f keepin g wome n ou t o f th e militar y 
who engag e i n same-se x sexua l activit y an d o f barrin g thos e 
who refus e t o acquiesc e t o men' s sexua l advances . Thes e 
women are , in a gendered sense , not "prope r women. " 

C. Sodomy  Laws 

Georgia's anti-sodom y la w states : " A perso n commit s th e 
offense o f sodom y whe n h e performs o r submit s t o an y sexua l 
act involvin g th e se x organ s o f on e perso n an d th e mout h o r 
anus o f another." 44 Thi s language doe s no t refe r t o th e sexua l 
orientation o r gende r o f th e partie s involved . Nonetheless , 
Georgia, lik e mos t state s wit h suc h rules , use s thi s statut e pri -
marily t o arres t men who ar e engaging in anal o r ora l sex with 
another man. 45 Michae l Hardwick , fo r example , wa s arreste d 
for havin g oral sex with anothe r ma n in the privacy of hi s own 
bedroom. In Bowers v.  Hardwick, 46 th e Supreme Cour t uphel d 
the application o f Georgia' s sodomy statut e only to "homosex -
uals" despit e th e neutra l languag e o f th e stat e statute . Ha d 
Michael Hardwick' s partne r bee n a  woman , h e coul d hav e 
been engagin g i n simila r sexua l activit y bu t no t bee n subjec t 
to prosecution. 

The questio n tha t suc h case s rais e is , wh y i s th e gende r o f 
one's sexual partner s o important t o society? Similarly, why do 
we define sexua l orientation o n the basis of the gender of one' s 
partner? Wh y i s gender-specific enforcemen t o f sexua l activit y 
statutes permitted, an d even encouraged, when we have consti -
tutional rule s agains t gender-base d polic y making ? Kat e 
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Bornstein provocativel y engage s thes e issues : "Sexua l prefer -
ence could  b e based on genita l preference. . . . Preferenc e coul d 
also b e based  o n th e kind o f se x acts  one prefers , and , i n fact , 
elaborate systems exist to distinguish just that, and to announce 
it t o th e worl d a t large." 47 I n th e Bowers  case , th e stat e o f 
Georgia di d defin e illega l activit y o n th e basi s o f sexua l acts , 
not gender-specifi c genita l preference , ye t th e prosecutor s an d 
courts interprete d th e statut e t o b e gender-specific . I n othe r 
words, courts an d societ y g o out o f thei r wa y to disapprov e of 
homosexuality irrespective  o f wha t languag e ha s bee n codifie d 
by the legislature. 

The court s hav e consistentl y refuse d t o vie w sexua l orienta -
tion-related discriminatio n a s gender-base d eve n whe n th e an -
swer t o th e hypothetica l question : "Woul d a  perso n o f th e 
opposite se x have been treate d differently? " i s clearly yes. 48 In 
fact, th e stat e o f Georgia' s defens e relie d upo n th e fac t tha t a 
person o f the opposite se x would hav e been treated differently . 
Georgia understoo d tha t i t could no t constitutionall y proscrib e 
sodomy practice d b y marrie d heterosexual s i n th e privac y o f 
their bedroom . Thus , they successfully ha d a  heterosexual cou -
ple, the "Does, " dismissed from th e lawsuit by arguing that th e 
Does, as a heterosexual marrie d couple , had no cognizable fea r 
of prosecution . The Does did no t hav e "standing " t o challeng e 
the Georgia statut e because, despite the statute's gender-neutra l 
language, the state admitted tha t i t only prosecuted people who 
were engagin g i n sexua l activit y wit h peopl e o f th e sam e sex . 
Georgia managed t o turn constitutiona l equalit y doctrine on its 
head b y defendin g a  statut e b y readin g int o i t a n implici t gen -
der-based rule . They succeeded i n this effort becaus e the court s 
conveniently rul e tha t discriminatio n i s no t sex-base d whe n i t 
relates to sexual-orientation . Althoug h thi s rule is linguistically 
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incoherent, it is widely accepted.49 Sexual orientation cases such 
as Bowers therefore cleverl y hide the gendered aspects of sexual 
orientation rules . 

The Hawai i Suprem e Cour t ha s understoo d th e connectio n 
between rule s challenge d i n suc h case s a s Bowers  an d gende r 
differentiation. I n Baehr  v.  Lewin, 50 th e plaintiff s challenge d 
the Hawai i Marriag e La w which precluded peopl e o f the sam e 
sex from marrying . The state tried to defend th e rule by arguing 
that i t appropriatel y preclude d homosexual s fro m bein g mar -
ried. The Court , however , refuse d t o accep t this analysis of th e 
statute's effect . Notin g tha t opposite-se x individual s wh o see k 
to marry do not have to proclaim themselves as "heterosexual " 
in orde r t o ge t a  marriag e license , th e cour t als o pointe d ou t 
that same-se x individual s who see k to marry need not conside r 
themselves to be "homosexual. " Whe n tw o people of the same 
sex see k t o marry , w e onl y kno w tha t the y ar e o f th e sam e 
gender. We do not know their sexual orientation. In the Court' s 
words: "  'Homosexual ' an d 'same-sex ' marriage s ar e no t syn -
onymous; b y th e sam e token , a  'heterosexual ' same-se x mar -
riage is , in theory , no t oxymoronic . A  'homosexual ' perso n i s 
defined a s '[o]n e sexually attracte d t o anothe r o f the same sex . 
. .  .' Partie s t o ' a unio n betwee n a  man an d a  woman ' ma y o r 
may not b e homosexuals. Parties to a  same-sex marriage coul d 
theoretically b e either homosexuals or heterosexuals." 51 

Because the plaintiffs, wh o wanted t o marry someon e o f th e 
same sex , di d no t alleg e thei r sexua l orientatio n i n th e plead -
ings, the cour t foun d tha t i t was the defendants , no t th e plain -
tiffs, wh o sough t t o plac e th e questio n o f homosexualit y i n 
issue.52 In other words, unlike the United States Supreme Court , 
the Hawai i Suprem e Cour t understoo d tha t purporte d homo -
sexual classifications ar e actually gender-based classifications , a 
powerful an d unprecedented acknowledgmen t o f how attempt s 
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to constrai n homosexual s ar e als o attempt s t o restric t peopl e 
based o n gender . I f Michael Hardwick wer e a  woman, he woul d 
not hav e bee n subjec t t o prosecution . 

In sum , discriminatio n o n th e basi s o f sexua l orientatio n 
reflects, i n part , th e desir e o f la w an d societ y t o forc e al l peopl e 
to confor m t o appropriat e gende r norms . Whe n ga y me n o r 
lesbians see k t o rais e children , norm s abou t gendere d rol e mod -
els brea k dow n an d rule s abou t th e nee d fo r "traditiona l fami -
lies" ar e imposed. Militar y wome n ar e accused o f bein g lesbian s 
in orde r t o exclud e the m fro m militar y life . And whe n tw o me n 
or tw o wome n hav e ora l sex , th e activit y become s "unlawfu l 
sodomy" althoug h peopl e o f th e opposit e se x routinel y engag e 
in such behavior . Activity become s tainted whe n gende r barrier s 
are not respected . 

The group tha t mos t starkl y challenge s gende r barriers , how -
ever, ar e transsexuals . T o them , societ y impose s som e o f it s 
most strongl y voice d hatre d an d mistreatment . Thei r stor y i s 
next. 

III. Transsexual s 

Although transsexual s ar e ofte n misunderstoo d a s peopl e wh o 
crave on e gende r category , an d thereb y mutilat e thei r bodie s t o 
acquire it , man y transsexuals , i n fact , hav e a  discomfor t wit h 
all gende r labels . Kat e Bornstein , a  "woman " wh o wa s bor n 
biologically male , recounts : 

I'm suppose d t o be writing about ho w to be a girl. I don't kno w ho w 
to be a girl. And I  sure don't kno w how to be a boy. And after thirty -
seven year s o f tryin g t o b e male an d ove r eigh t year s o f tryin g t o b e 
female, I'v e come to the conclusion tha t neither i s really worth al l the 
trouble. .  . . I'm sitting here tapping this out on my computer, and I' m 
thinking abou t wh o migh t b e readin g this ; an d I  know tha t som e of 
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you really believe you are women. I want to get down on my knees in 
front o f you, I want to get down on my knees, and I want to look up 
into your eyes and I want to say tell me! Tell me what it's like!53 

Bornstein explain s that: "I t was the absence of a  feeling, rathe r 
than it s presence , tha t convince d m e t o chang e m y gender." 54 

Changing he r gende r require d he r t o chang e muc h mor e tha n 
her physical attributes . She had t o learn ne w rules of etiquette , 
change her firs t name , learn ne w styles of communication , an d 
change her sexual orientation sinc e changing her gender did not 
change who m sh e foun d attractive . Fo r example , a s par t o f 
learning t o pas s a s a  woman , sh e ha d t o lear n t o avoi d ey e 
contact when talking down the street, because looking someone 
in th e ey e i s a  mal e cue. 55 Because mos t o f u s have onl y live d 
our live s as one gender—male o r female—w e hav e not had t o 
dissect al l th e way s w e adap t ou r behavio r t o confor m t o ou r 
biological sex . The experience s o f transsexual s ca n giv e us in -
sight into the subtle aspect s of ou r gende r constructio n tha t we 
take fo r granted . Sandr a Bern , fo r example , ma y attemp t t o 
structure he r lif e withou t resor t t o gende r bu t havin g lived he r 
entire lif e labele d a  "woman, " sh e ha s no t ha d t o conside r i n 
detail th e way s i n whic h gende r ha s subtl y constructe d he r 
existence. Transsexuals , wh o hav e inhabite d bot h gende r 
worlds, can provide us with that insight . 

Society, however , doe s it s bes t t o mak e i t difficul t fo r 
transsexuals to offer u s those lessons. As we saw in the previous 
discussion, a  ma n wh o cross-dresse s (bu t probabl y woul d no t 
be considered a  transsexual ) i s precluded fro m spendin g muc h 
time with his son for fea r tha t he would be a bad "rol e model." 
We hid e "gende r outlaws " fo r fea r tha t the y migh t influenc e 
others to question their socially constructed gender identity . 
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A. Employment 

Jane Doe was discharge d b y the Boeing Company fo r wear -
ing "excessively" feminin e attir e in violation o f company direc-
tives—a stran d o f pin k pearls. 56 Thi s attir e wa s unacceptabl e 
because Doe was an anatomical male who was awaiting genita l 
sex reassignmen t surgery . Sh e ha d alread y begu n hormon e 
treatments an d electrolysi s treatments , an d legall y change d he r 
name from a  masculine to a  feminine name . In order to qualif y 
for se x reassignmen t surgery , he r physicia n ha d informe d he r 
that sh e would have to live full time , for on e year, in the socia l 
role o f a  female . Tha t socia l rol e include d femal e attire . Doe' s 
employer ha d agree d to accommodat e thi s requirement s o long 
as sh e di d no t wea r "obviousl y feminin e clothin g suc h a s 
dresses, skirts, or frilly blouses" 57 and did not use the women's 
restroom. Th e pant s outfi t tha t Do e wor e o n Novembe r 4 , 
1985, was deeme d acceptable ; simila r attir e th e nex t da y wit h 
the additio n o f a  stran d o f pin k pearl s wa s not. 58 Do e chal -
lenged her discharge under Washington state disability discrimi-
nation law , and lost . Even assuming her gender dysphori a (i.e. , 
transsexualism) wa s a  handicap , th e cour t foun d tha t Boein g 
had n o dut y t o reasonabl y accommodat e he r desir e t o dres s 
more femininely . "Boein g ha s a  legitimate  busines s purpos e i n 
defining wha t i s acceptable attir e and in balancing the needs of 
its work forc e a s a  whole wit h thos e o f Doe." 59 Boein g coul d 
not and need not tolerate a  person who was anatomically mal e 
wearing a strand o f pearls while working as an engineer . 

Similar case s have been brough t unde r Titl e VII of th e Civi l 
Right Ac t o f 196 4 (whic h proscribe s gende r discriminatio n i n 
employment) wit h the same results. Karen Frances Ulane was a 
licensed pilo t fo r Easter n Airlines. 60 Unlik e Doe , Ulane too k a 
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leave of absence while she underwent sex reassignment surgery . 
Eastern wa s no t awar e o f he r transsexuality , hormon e treat -
ments or psychiatric counseling until she attempted to return t o 
work afte r he r surgery . Ulan e wa s no t permitte d t o retur n t o 
work, an d wa s discharged . Th e tria l cour t foun d i n favo r o f 
Ulane bu t th e Sixt h Circui t Cour t o f Appeal s reversed , finding 
that Easter n discriminate d agains t Ulan e becaus e sh e wa s a 
transsexual, not because she was a female . 

Audra Sommer s wa s dismisse d fro m he r jo b a s a  clerica l 
worker fo r Budge t Marketing , thre e day s afte r bein g hired , 
because "sh e misrepresente d hersel f a s a n anatomica l femal e 
when she applied fo r th e job." 61 After bein g told she could no t 
use the restrooms, she was fired. 62 Sh e filed suit under Title VII 
in federa l cour t an d los t i n bot h th e tria l cour t an d Eight h 
Circuit. Sh e als o filed  sui t unde r stat e anti-discriminatio n la w 
on the grounds of gender and disability discrimination . She lost 
on both grounds. 63 

Reagan Kell y Kirkpatric k informe d he r supervisor s a t th e 
beauty salo n wher e sh e wa s employe d tha t sh e was preparin g 
to underg o a  se x reassignmen t proces s fro m mal e t o female. 64 

Like Doe, she needed to live as a social female befor e undergo -
ing surgery. When she began to wear female attir e to work, she 
was fired.  Kirkpatric k allege d gende r discriminatio n i n federa l 
court and lost in both the trial court and Fifth Circuit . 

Ramona Hollowa y wa s Hea d Multilit h Operato r a t Arthu r 
Andersen.65 Sh e informe d he r supervisor , a t th e tim e o f he r 
promotion, tha t sh e wa s undergoin g treatmen t i n preparatio n 
for se x reassignmen t surgery . Sh e was terminate d afte r a  com-
pany officia l suggeste d sh e would b e happier working a t a  new 
job where he r transsexualism woul d b e unknown. Sh e brough t 
suit unde r Titl e VI I i n federa l cour t an d los t i n bot h th e tria l 
court and Ninth Circuit . 
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In each o f thes e cases , the court s faile d t o tak e seriousl y th e 
simple argumen t tha t th e employe r ha d impose d condition s o n 
their employmen t becaus e o f thei r "sex " i n violatio n o f Titl e 
VII. (Titl e VII states "I t shal l be an unlawful employmen t prac -
tice fo r a n employe r . . . t o discriminat e agains t an y individua l 
with respec t t o hi s .  . . conditions . . . o f employment , becaus e 
of suc h individual' s .  . . sex." ) Jan e Doe , a n anatomica l male , 
was no t allowe d t o wea r pearls ; women , o f course , wer e al -
lowed t o wea r pearls . In eac h o f th e othe r cases , the employe r 
insisted tha t th e individual maintai n a n outward appearanc e in 
conformance wit h th e employer' s perceptio n o f hi s o r he r sex . 
Because th e employe r perceive d thes e employee s t o b e male , 
they wer e t o wea r mal e an d no t femal e clothing . B y recastin g 
the act of discrimination a s "transsexua l discrimination " rathe r 
than "se x discrimination, " th e court s create d a  circula r argu -
ment. Under th e courts ' logic , plaintiffs wer e not discriminate d 
against becaus e o f animu s towar d thei r biologica l se x bu t onl y 
because the employer did not want them to change their biologi-
cal sex . Neithe r me n no r wome n woul d hav e bee n allowe d t o 
change thei r biologica l sex , therefor e th e employe r wa s even -
handed in its practices. 

But, as we will see in chapter 7 , Title VII does not require an 
employer t o discriminat e agains t ever y woman i n order fo r th e 
woman targeted by sex discrimination to have a cause of action . 
Title VI I als o contain s n o requiremen t tha t a n individua l b e 
discriminated agains t solel y because o f sex . Sex need onl y be a 
motivating factor fo r th e challenged action . In the cases involv-
ing transsexuals , th e employe r targete d th e employe e fo r dis -
charge becaus e th e employee , a t th e tim e o f discharge , consid -
ered herself t o be a woman. The employer di d not have animu s 
generally agains t women , bu t di d hav e animu s agains t wome n 
who wer e bor n a s anatomica l males . Although th e employer' s 
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animus agains t thi s grou p o f wome n ca n als o b e describe d a s 
animus agains t transsexuals , the two categories are not separa -
ble. The word, transsexual, itself refers to one's sex. To say that 
one i s discriminate d agains t o n th e basi s o f transsexualit y i s 
therefore t o admi t tha t on e ha s bee n discriminate d agains t o n 
the basis of sex. They are interrelated concepts . 

Comparison with other kinds of cases can make the illogic of 
these courts ' reasonin g apparent . Som e employer s have , fo r 
example, discriminate d agains t wome n wh o ha d youn g chil -
dren. The y defende d thei r action s b y sayin g tha t the y di d no t 
have animus against women generally; they simply did not want 
to hire women who had young children an d therefore migh t be 
absent fro m work . Th e Suprem e Cour t ha s characterized thes e 
as "sex plus" cases—the employer used sex as a criterion alon g 
with anothe r criterion. 66 Emphasizin g tha t Titl e VI I doe s no t 
have a  requiremen t tha t th e discriminatio n b e "solel y o n th e 
basis of " a n illega l criterion , th e Cour t foun d fo r th e femal e 
plaintiffs. Similarly , i n sexua l harassmen t cases , employer s 
rarely targe t ever y woma n fo r sexua l advance s o r derogator y 
comments. I t i s no defens e fo r a n employe r t o sa y tha t i t onl y 
targeted wome n tha t i t foun d attractiv e o r unattractive. 67 Ye t 
that i s exactly wha t i s happening i n the transsexua l cases . The 
employer i s onl y targetin g wome n o r me n who , for  sex-based 
reasons, i t finds  unattractive . Tha t i s se x discriminatio n plai n 
and simple. The courts have to manipulate the language of Title 
VII to avoid reaching this category of hybrids. 

Most significantly , th e U.S . Supreme Cour t ha s rejected tha t 
illogic i n th e rac e context . I n Loving  v.  Virginia, 68 i t rejecte d 
Virginia's argumen t tha t a n anti-miscegenatio n statut e di d no t 
constitute rac e discriminatio n becaus e i t equall y applie d t o 
whites and blacks. Noting that the purpose of the statute was to 
promote white supremacy, the Court found fo r the petitioner. A 
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broad examinatio n o f rules against cross-dressing demonstrate s 
that they help maintain male supremacy. 

The dres s code cases do no t involve only transsexuals . The y 
also involv e me n an d wome n wh o d o no t wis h t o dres s i n 
conformance wit h socia l expectations fo r thei r sex but have no 
interest in changing their biological sex. Courts have steadfastl y 
refused t o permi t Titl e VI I t o protec t individual s wh o fac e 
discrimination fo r failin g t o dres s i n accordanc e wit h gende r 
norms. Often, th e courts characterize this issue as too trivial fo r 
statutory protection. 69 Sandr a Bern' s stor y abou t he r "cross -
dressing" son , however , reveal s th e pervasiv e an d perniciou s 
nature of our appearance rules for gende r policing: 

[My son, Jeremy,] naively decided to wear barrettes to nursery school. 
Several times that day, another little boy insisted that Jeremy must be 
a gir l becaus e "onl y girl s wear barrettes. " Afte r repeatedl y insistin g 
that "wearin g barrettes doesn' t matter ; bein g a boy means having a 
penis and testicles," Jeremy finally pulled down his pants to make his 
point more convincingly. The other boy was not impressed. He simply 
said, "Everybody has a penis; only girls wear barrettes." 70 

The stor y ma y b e "cute " whe n recounte d i n a  day-car e cente r 
but coul d hav e profoun d implication s whe n replicate d a t th e 
workplace if, say , a manager fired a  "male" worker for wearin g 
pearls a t th e workplace. 71 A s Katharin e Bartlet t ha s argued , 
"Prejudgments abou t wha t i s trivia l an d wha t i s importan t 
without regar d t o th e specifi c relationshi p between  a  rul e an d 
its cultura l contex t tak e fo r grante d th e ver y habit s Titl e VI I 
should be used to scrutinize, and thereby undermine the Act." 72 

Title VI I shoul d recogniz e discriminatio n o n th e basi s o f 
appearance an d clothin g a s covered b y the statute . A  rule tha t 
requires wome n t o wea r skirt s an d me n t o wea r pant s force s 
individuals to confor m t o rigid gendered standards . As uncom-
fortable a s we may be with "cross-dressing, " we need to recog-
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nize tha t rule s agains t cross-dressin g ar e basic to gende r polic -
ing. Our discomfor t reflect s the need for legal protection. 

Appearance rule s reinforc e gende r norm s i n a t leas t tw o 
ways. First , the y promot e bipola r understanding s o f appro -
priate attir e fo r me n an d women . Me n mus t wea r a  sui t wit h 
pants an d a  tie . Wome n mus t wea r a  sui t wit h a  skir t an d 
pantyhose. Men must not wear makeup, should shave their face 
but no t thei r legs ; women mus t wea r makeu p an d shav e thei r 
legs. These bipolar style s of dressin g exaggerate the natural se x 
differences betwee n men and women. Men's and women's legs, 
for example , ar e physicall y quit e simila r ye t pantyhos e an d 
shaving rule s construc t the m t o loo k artificiall y different . Th e 
importance o f reinforcin g gende r norm s i s profoun d i n ou r 
society ye t rarel y receive s lega l protection . Fo r example , Ne w 
York Cit y rule s use d t o preclud e a  ma n an d a  woma n fro m 
getting married unless the woman wore a skirt or dress, and the 
man wor e a  jacke t an d ti e o r turtleneck. 73 A  cour t refuse d t o 
enjoin th e rul e concludin g tha t i t wa s no t o f sufficien t impor -
tance fo r federa l intervention . "Th e symbolis m o f abandonin g 
the traditiona l skir t o r dres s a t one' s weddin g ceremon y wa s 
deemed trivial by the court." 74 In this context, gender rules help 
construct the institution of heterosexual marriage, reflecting th e 
interrelation betwee n gender and sexual orientation . 

Second, appearanc e rule s hel p perpetuate th e objectificatio n 
and sexua l harassmen t o f wome n a t th e workplace . I n man y 
cases involvin g appearanc e regulations , th e rule s d o fa r mor e 
than exaggerat e gende r difference . The y als o requir e wome n 
to displa y themselve s i n way s tha t me n migh t find  sexuall y 
objectifying. Th e bes t example of tha t phenomenon i s the case, 
EEOC v.  Sage  Realty Co. 75 Plaintif f Margare t Hasselma n wa s 
required t o wea r extremel y revealin g outfit s a s a  lobb y atten -
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dant. Her mandated attir e was so sexually provocative that she 
was subjecte d t o sexua l propositions , an d lew d comment s an d 
gestures. Hasselma n ultimatel y prevaile d o n a  sexua l harass -
ment theory , makin g th e cour t understan d th e connectio n be-
tween mandated appearance s rules and sexual discrimination . 

Unfortunately, th e Sage Realty theor y has not been extende d 
to appearanc e case s i n general . Me n hav e los t case s i n whic h 
they challenged a  requirement to wear a  tie 76 or keep their hai r 
short.77 The mere fact tha t a n employer imposes different rule s 
for men' s an d women's appearanc e i s not enoug h t o constitut e 
liability unde r Titl e VII. One mus t als o show tha t th e rule s fo r 
women are demeaning78 or , as in Sage Realty, constitut e sexua l 
harassment. I n othe r words , demeaning  o r sexualized  appear -
ance rule s ar e unlawfu l gende r discriminatio n eve n i n suc h a 
case a s Hasselman' s wher e ther e i s n o evidenc e i n th e recor d 
concerning male attire. (Ther e were no male lobby attendants. ) 
Nonsexualized, bu t gender-differentiated , appearanc e rule s d o 
not constitute unlawful gende r discrimination where one cannot 
prove they are demeaning. (This thesis will be further develope d 
in chapte r 7. ) Unfortunately , court s ofte n d o no t us e Title VII 
of th e Civi l Right s Ac t t o ri d th e workplac e o f gende r o r rac e 
differentiation. The y onl y ar e comfortabl e usin g Titl e VI I fo r 
the benefi t o f a  particular typ e of plaintiff , suc h a s Hasselman , 
who doe s no t mor e broadl y challeng e rule s wit h respec t t o 
gender o r rac e differentiation . Suc h protectio n doe s no t reac h 
transsexuals. 

Title VI I prohibit s "discriminatio n o n th e basi s o f se x i n 
terms an d condition s o f employment. " Explici t differentiatio n 
is purportedly illegal . But gender hybrids rarely can take advan-
tage of that explici t prohibition . 
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B. Bathrooms 

One awkwar d barrie r fo r transsexual s tha t i s reflecte d i n 
many of these cases is the lack of acceptable restrooms, because 
public bathroom s ar e sex-segregated . I n severa l o f thes e cases , 
the employe r discharge d th e employe e becaus e o f complaint s 
from othe r employee s abou t plaintif f usin g thei r restroom . Pa -
tricia Williams tells a story about "S " who was a post-operative 
transsexual a t a n unidentifie d Californi a la w school , bu t wh o 
could not ge t either the male or female student s to allow her t o 
use thei r bathroom. 79 Th e Dea n als o refuse d t o allo w th e stu -
dent t o us e his private bathroo m ou t o f fea r tha t h e would b e 
accused o f preferentia l treatment . A s Williams says , "Int o th e 
middle of that struggle, S. was coming to me because others had 
defined he r as 'nobody.' " 8 0 

Sex-segregated bathroom s d o no t pos e problem s onl y fo r 
transsexuals. They create gender differentiation fo r al l men an d 
women. At my own institution , fo r example , we have a simila r 
male an d femal e bathroo m fo r facult y an d staf f (wit h severa l 
private toile t areas) , except tha t th e male bathroo m als o has a 
shower room . When I  joined the faculty an d expressed a  desire 
to hav e acces s t o tha t showe r area , th e universit y wa s kin d 
enough t o mak e a  "woma n i n shower " sig n fo r m e tha t I 
could pu t ove r th e doo r t o th e man' s bathroo m t o conver t i t 
temporarily into a "woman' s space. " That solution satisfied m y 
needs without breaking down the rigid gender barriers. No one, 
of course, suggested that we simply designate each bathroom a s 
sex-neutral wit h individual s wh o wan t privac y i n th e showe r 
having the option of putting up a "person in shower" sign when 
they wanted to temporarily clos e off on e of the two bathroom s 
to the public. 

Gender-segregated bathroom s ar e a  bedrock principl e unde r 
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the law . I n th e semina l la w revie w articl e o n th e propose d 
federal Equa l Right s Amendment , th e author s stat e tha t w e 
must permit separat e "toile t facilitie s i n public buildings wher e 
separation carries no implication of inferiority fo r either sex." 81 

Unfortunately, the y do not define "inferiority. " Doe s the impact 
on transsexual s wh o ar e rejected fro m bot h bathroom s consti -
tute sufficien t inferiority ? Wha t abou t th e impac t o n wome n 
who typically hav e to wait i n longer line s at public events than 
men becaus e o f a n inadequat e suppl y o f women' s bathrooms ? 
(Plumbing code s a s recentl y a s th e mid-1980 s require d mor e 
men's restroom s tha n women' s i n publi c building s becaus e o f 
the assumptio n tha t mor e me n attende d sportin g event s an d 
conventions tha n women ; a  woma n wa s recentl y arreste d fo r 
using the men's bathroom a t a public event.)82 Gender differen -
tiation i n bathroom s promote s transsexua l discriminatio n a s 
well a s long lines fo r wome n a t publi c places . Those ar e suffi -
cient reason s t o questio n th e common acceptanc e o f sex-segre -
gated bathrooms . Segregatio n alway s carrie s a  meaning ; tha t 
meaning ha s largel y gon e unexamine d i n th e contex t o f sex -
segregated bathrooms . 

When I  was in college, each year we had a  "bathroo m vote " 
whereby we voted whethe r t o make the community bathroom s 
on each of the dorm floors single-sex or co-ed. Each floor go t to 
vote separatel y s o tha t ther e woul d no t hav e t o b e uniformit y 
on al l floors.  Al l o f th e toilet s ha d stalls , an d eac h o f th e 
showers ha d a  privacy are a fo r changing . Majorit y rule d eac h 
year, and , typically , al l bu t a  coupl e o f bathroom s wer e vote d 
to be "co-ed." This vote allowed each of us to use the bathroom 
closest t o ou r dor m room s rathe r tha n t o trave l t o th e closes t 
one for the designated sex . 

This regim e o f bathroo m allocatio n quickl y cam e t o see m 
"normal." Th e onl y proble m tha t I  ca n remembe r wit h thi s 
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arrangement wa s whe n a n olde r mal e acquaintanc e wa s onc e 
visiting m e befor e w e wer e t o g o ou t fo r dinner . H e sai d h e 
needed t o us e th e bathroo m befor e w e wen t t o dinne r an d 
wanted to know where was the "men' s room." I  explained tha t 
there weren' t an y "men' s rooms " bu t tha t a  unise x bathroo m 
was down the hall. He blushed an d said he would wait unti l we 
got to the restaurant . 

This story i s amusing because men are socialized t o be com-
fortable wit h usin g urinal s tha t offe r n o privacy between  men . 
Had thi s ma n use d th e communit y bathroom , h e woul d hav e 
had th e benefi t o f a n enclosed cubicle . He apparently preferre d 
a urina l i n a  "men' s room " t o a  privat e cubicl e i n a  co-e d 
bathroom. Our socialization with regard to our sense of privacy 
reinforces gende r differentiatio n whil e actuall y providin g littl e 
privacy. 

In a  perfect world , we should mov e to the model of commu -
nity bathroom s wit h enclose d cubicle s an d privat e showerin g 
areas. That woul d eliminat e the long lines in fron t o f women' s 
restrooms as compared with the relatively shor t lines in front o f 
men's restrooms . I t woul d eliminat e suc h incident s a s th e on e 
Williams describe d a t a  Californi a la w school , cause d initiall y 
by th e fac t tha t bathroom s ar e se x designated . I f bathroom s 
were no t se x designated , the n transsexual s woul d no t hav e 
difficulty finding  an appropriate bathroom . 

Realistically, however, I understand that many people's sense 
of privac y woul d b e offende d b y tha t restructuring . A  mor e 
modest solutio n i s free-standing unise x cubicles . I n airports , i t 
is common fo r ther e t o b e single-standing stall s tha t ar e desig -
nated fo r peopl e who use wheelchairs or who need to change a 
baby's diaper . These single stalls have helped solve the problem 
of peopl e wh o us e wheelchair s havin g opposite-se x attendant s 
or me n needin g t o chang e th e diape r o f a  youn g child . I t i s 
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time t o mak e suc h a  mode l mor e universall y availabl e s o tha t 
transsexuals, amon g others , hav e th e optio n o f a  singl e stal l 
for thei r an d othe r people' s privacy . I  a m no t suggestin g tha t 
institutions should only  rely on single stalls. Clearly, that would 
be expensiv e an d architecturall y infeasibl e i n man y situations . 
But one single stall on each floor o r area of an institution would 
be feasibl e an d coul d assis t wit h problem s o f peopl e wh o us e 
wheelchairs, parents o f youn g children, and transsexuals . I f we 
dispose of our bipola r lenses and consider how different group s 
of people ar e similarly situated , we could se e how singl e toilet -
ing areas could solve many problems a t once. 

IV. Ameliorative Treatmen t 

Ameliorative treatmen t fo r transsexuals , transvestites , and her -
maphrodites i s rare . Th e mos t positiv e step s tha t hav e bee n 
taken includ e a  failur e t o continu e t o coerc e individual s t o 
maintain a  gender identity that they have abandoned. Thus , fo r 
example, courts often allo w transsexuals to change their name s 
from a n obviousl y mal e nam e t o a n obviousl y femal e name, 83 

although court s als o sometime s refus e t o allo w transsexual s 
to hav e thei r birt h certificate s change d t o matc h thei r sexua l 
identity.84 On e o f th e mos t positiv e lega l recognition s o f a 
transsexual occurre d i n a  divorc e cas e wher e th e ex-husban d 
tried t o avoi d suppor t an d maintenanc e payment s b y arguin g 
that his wife, a  male to female transsexual , was really a man, so 
that the marriage was void.85 Ruling in favor o f the transsexua l 
wife, th e cour t sai d tha t th e "transsexua l i s no t committin g a 
fraud upo n th e public . I n actualit y sh e i s doin g he r utmos t t o 
remove an y fals e facade." 86 O f course , however , th e cas e wa s 
predicated o n th e bipola r assumption , whic h th e cour t de-
scribed a s "almos t universal, " tha t " a lawfu l marriag e require s 
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the performance o f a ceremonial marriage of two persons of the 
opposite sex , a  male an d a  female." 87 Th e cour t therefor e ha d 
to plac e th e wif e i n a  rigidl y bipola r framewor k i n orde r t o 
conduct th e appropriat e lega l analysis ; i n n o wa y doe s th e 
court's decision undermine the polarized conceptio n o f sex that 
underlies ou r marriag e laws . Nonetheless , othe r court s hav e 
been less liberal in tolerating the desired gender status of a post-
operative transsexua l wh o sough t t o tak e advantag e o f th e 
institution o f marriage. 88 

Although "affirmativ e action " fo r transsexuals , transvestites, 
and hermaphrodite s ma y see m implausible , on e migh t argu e 
that our tolerance for "correctiv e surgery" fo r transsexual s an d 
hermaphrodites i s a n expressio n o f ameliorativ e treatment . 
Transsexualism o r "gende r dysphoria, " fo r example , is consid -
ered to be such a  serious problem tha t surgery is covered unde r 
Medicaid.89 Some argue that such treatment is clearly ameliora -
tive because, without surgery , man y individual s would commi t 
suicide.90 

But transsexual s onl y obtai n favorabl e lega l treatmen t i n 
response t o horrifi c fac t patterns . Fo r example , transsexual s i n 
prison argu e tha t i t would b e "crue l an d unusua l punishment " 
or "deliberat e indifference " fo r the m t o b e denie d estroge n 
therapy or surgery.91 Lawyers have to describe their situation in 
extraordinary terms to meet this exceedingly high standard. The 
American Psychiatri c Associatio n ha s recentl y conclude d tha t 
not al l transsexual s nee d b e classifie d a s havin g a  personalit y 
disorder.92 Yet , transsexual s hav e bee n taugh t tha t the y virtu -
ally hav e t o commi t suicid e i n orde r t o receiv e publi c assis -
tance.93 Judge s mus t b e convince d tha t th e choic e i s between 
suicide o r estroge n therapy . Littl e els e woul d mee t th e strin -
gently hig h standard . Ou r lega l standard s therefor e reinforc e a 
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stark, bipola r model , becaus e the court s ar e only presented wit h 
suicidal transsexuals . 

Given th e dramati c storie s o f suicida l behavio r tha t ar e re -
quired t o obtai n publi c assistanc e fo r transsexuals , i t i s har d 
to describ e th e grantin g o f publi c assistanc e a s ameliorativ e 
treatment. Savin g a n individua l fro m suicid e doe s littl e t o plac e 
him o r he r o n th e roa d t o a  happ y an d successfu l life . W e hav e 
much furthe r t o g o i n ou r treatmen t o f transsexual s befor e w e 
could describ e ou r treatmen t o f the m a s trul y benign . A  post -
operative transsexua l stil l face s enormou s hardship s an d barri -
ers i n a  societ y tha t canno t accep t hi s o r he r transgendere d 
status. 

As fo r hermaphrodites , i t i s ver y difficul t t o conside r th e 
surgery tha t i s routinel y provide d a t birt h a s ameliorative. 94 

This coerce d treatmen t ha s cause d Ann e Fausto-Sterlin g t o ask : 

Why shoul d w e car e i f ther e ar e peopl e whos e biologica l equipmen t 
enables them to have sex "naturally" with both men and women? The 
answers see m t o li e i n a  nee d t o maintai n clea r distinction s betwee n 
the sexes . Society mandate s th e contro l o f intersexua l bodie s becaus e 
they blur and bridge the great divide; they challenge traditional belief s 
about sexua l difference. Hermaphrodite s hav e unruly bodies . They do 
not fal l int o a  binar y classification ; onl y a  surgica l shoehor n ca n pu t 
them there. 95 

Hermaphrodites ar e usuall y require d t o hav e surger y whe n 
they ar e infants , lon g befor e th e ag e o f consent . Th e decisio n t o 
have surger y i s virtuall y automati c rathe r tha n reflectin g 
whether ther e wa s an y medical 96 o r eve n psychologica l reaso n 
for surgery . I f we , a s a  society , wer e no t s o horrifie d a t th e 
existence o f hermaphrodites , w e woul d allo w surger y decision s 
to b e made b y a n informe d adul t rathe r tha n b y a  parent . 

Hermaphrodites an d transsexual s reflec t tw o differen t kind s 
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of hybri d categorie s whic h w e "cure " wit h surger y t o th e se x 
organs. Hermaphrodite s reflec t a  mixin g o f biologica l sexua l 
traits whic h w e ar e no t abl e t o tolerate . Transsexual s reflec t a 
mixing o f gendere d trait s whic h w e "cure " b y changin g th e 
biological se x t o matc h th e gender . I n bot h cases , we "solve " 
the proble m b y engagin g i n surger y o n th e biologica l se x or -
gans. I n neithe r cas e d o w e tr y t o "solve " th e proble m b y 
changing conventiona l understanding s o f se x an d gender . I t 
makes one wonder who is "sick"—hermaphrodites , transsexu -
als, or "able-bodied " society ? 

Because o f th e failur e o f Titl e VI I t o reac h discriminatio n 
claims brough t b y transsexual s o r peopl e wh o dres s outsid e 
gender norm s fo r appearance , som e citie s hav e passe d ordi -
nances prohibiting such discrimination. These ordinances, how-
ever, usually have little teeth. At most, they usually can impose 
a modes t fine an d often hav e cumbersome an d time-consumin g 
enforcement mechanisms . These ordinances shoul d als o be un-
necessary because Title VII already prohibits sex discrimination. 
It i s tim e t o remov e th e mora l cod e fro m Titl e VI I an d le t i t 
reach ou t full y t o protec t gende r hybrid s wh o fac e explici t se x 
discrimination. 

Rules promotin g gende r differentiatio n ar e everywhere . Th e 
way I cross my knees as I type these words has been constructed 
by th e gende r police . Th e bes t "informers " o n th e scop e o f 
gender policin g i n ou r societ y ar e transsexual s wh o hav e lived 
in bot h gendere d worlds . No t surprisingly , la w an d societ y 
impose hars h treatmen t o n transsexual s t o preclud e u s fro m 
moving beyon d ou r stereotypica l conception s o f gender . I n or -
der fo r th e gende r polic e to b e less effective , w e must b e mor e 
attentive t o gende r differentiatio n i n ou r lives . W e mus t als o 
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insist tha t th e court s tak e seriousl y th e statemen t b y Congres s 
that se x discrimination o r differentiation i s illegal a t the work -
place. The fac t tha t suc h enforcemen t als o would benefi t som e 
transsexuals shoul d no t b e an excus e to ignor e th e clea r statu -
tory mandate of Title VII. 





F I V E 

Race 

The yea r 196 7 wa s a  watershe d i n th e histor y o f interracia l 
relationships i n th e Unite d States . I n th e landmar k Loving  v. 
Virginia decision, th e U.S . Supreme Cour t struc k dow n a  Vir -
ginia statut e tha t mad e i t a  felon y fo r "an y whit e perso n [to ] 
intermarry wit h a  colore d person , o r an y colore d perso n [to ] 
intermarry with a  white person." 1 

An interracial babyboom followed th e Supreme Court's deci-
sion. Children born t o parents of differen t races 2 accounted fo r 
more tha n 3  percen t o f birth s i n 1990 , u p fro m 1  percent i n 
1968.3 Sinc e 1980 , th e numbe r o f interracia l marrie d couple s 
has increase d fro m 651,00 0 t o 1. 2 million. 4 Th e numbe r o f 
black an d whit e interracia l marrie d couple s ha s increase d sev -
enty-eight percen t sinc e 1980. 5 The rate of interracia l marriag e 
is even higher fo r othe r racia l groups—38 percen t of America n 
Japanese females , 1 8 percent o f America n Japanese males , and 
70 percen t o f America n Indian s ente r int o interracia l mar -
riages.6 Our racia l classificatio n system , however , ha s no t kep t 
up with this demographic trend. 7 

Our predominan t classificatio n syste m remain s white/blac k 
with littl e recognitio n o f othe r racia l groups , o r racia l mixin g 
of whit e an d black. 8 Th e Virgini a statut e itsel f reflecte d thi s 
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classification system—th e stat e wa s concerne d wit h white s in -
termingling with "coloreds " bu t did not objec t t o various "col -
ored" subgroup s interminglin g wit h eac h other . Th e purit y o f 
the "white " rac e wa s th e state' s onl y concern . Despit e thi s 
historical concern , th e term s multiracia l an d biracia l ar e no t 
part of contemporary lega l discourse. 

Nonetheless, colo r an d mixed-rac e heritag e (whic h ar e no t 
synonymous) ca n defin e a n individual' s experiences . Mari a 
O'Brien Hylton , a  multiracial candidat e fo r a n appointmen t a t 
Northwestern University , becam e a  sourc e o f publi c contro -
versy i n th e affirmativ e actio n debat e becaus e sh e wa s no t a 
"pure" black in appearance or heritage.9 Gregory Howard Wil-
liams live d "o n th e colo r line " because , i n hi s earl y years , hi s 
light-skinned African-America n fathe r an d Caucasia n mothe r 
tried t o "pass " th e immediat e famil y a s white. 10 Afte r livin g 
with blac k friend s an d family , an d attendin g segregate d blac k 
schools fo r mor e than a  decade, he was not readily accepte d a s 
authentically "black " fo r affirmativ e actio n purposes . Shirle e 
Taylor Haizlip' s famil y tre e wa s divide d dependin g upo n 
whether he r relative s coul d "pass " a s white. 11 He r "darker -
skinned" mothe r was separated fro m he r "lighter-skinned " sis -
ter at a young age because her mother's presence would preven t 
the famil y fro m "passing. " Whe n Haizli p finally  reunite d he r 
mother an d aunt , the n bot h i n thei r seventies , sh e foun d tha t 
they could no t discus s the reason fo r thei r separatio n althoug h 
they clearly knew that color had been a major factor . 

The racial classification syste m also renders invisible individ-
uals wh o d o no t fit  th e tw o o r thre e categorie s recognize d b y 
the legal system. Chinese-Americans , fo r example , were labeled 
as "Indian " i n nineteenth-centur y Californi a becaus e th e onl y 
available categorie s were white , Negro , and Indian. 12 Th e cur -
rent U.S. census form contain s numerous classifications ye t still 
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lumps together quit e dissimilar groupings of people. The global 
category o f "Asia n o r Pacifi c Islander " include s Native Hawai -
ians alon g wit h eigh t othe r distinctiv e nationa l groups 13 tha t 
have abou t a s muc h i n commo n wit h eac h othe r a s Chinese -
Americans had with Indians in nineteenth-century California . 

Although American s generall y prefe r t o ignor e issue s o f 
mixed-race an d color , lega l issue s involvin g suc h individual s 
have been part o f ou r histor y sinc e 1896 , when a  light-skinne d 
"black," Home r Plessy , attempted t o si t in the "white " sectio n 
of a segregated Louisiana railroad car . One hundred years later, 
the U.S . Census Bureau i s contemplating changin g it s form s t o 
allow individual s t o indicat e thei r multiracia l heritage . A t th e 
same time , w e ar e strugglin g t o develo p rule s governin g affir -
mative actio n whic h wil l determin e whethe r th e Hylton s an d 
Williamses wil l b e eligibl e fo r affirmativ e action . Wha t the n i s 
race, and when should i t matter? 

I. Mulattoes, Quadroons, and Octoroons 

Louisiana ha s bee n a  hotbed fo r lega l challenge s t o th e syste m 
of racia l classificatio n becaus e s o man y peopl e o f mixed-rac e 
historically hav e reside d there . Th e loca l languag e reflect s thi s 
racial an d colo r landscap e wit h suc h term s a s mulatto , quad -
roon, an d octoroon . The court s have been confronte d continu -
ally with the existence of people of mixed-race, yet have resisted 
overturning a  bipola r classificatio n syste m o f "negro " an d 
"white." 

The first major cas e challenging Louisiana's classification sys -
tem was the infamous Plessy  v. Ferguson,14 decide d by the U.S. 
Supreme Cour t i n 1896 . Lawye r Albio n Tourge e wante d t o 
challenge th e arbitrarines s o f th e racia l classificatio n syste m 
underlying th e Louisian a statute , althoug h th e cas e i s usuall y 
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only remembere d a s a  challenge to Louisiana' s practice o f segre -
gating railwa y cars . Tourge e urge d hi s associate s t o selec t a s a 
defendant a  Negr o whos e complexio n wa s whit e o r nearl y 
white.15 Plaintif f wa s "o f mixe d Caucasia n an d Africa n blood , 
in th e proportio n o f one-eight h Africa n an d seven-eighth s Cau -
casian, the African admixtur e no t bein g perceptible."16 Criticiz -
ing the arbitrariness o f a  railroad conducto r determinin g Home r 
Plessy's race , Tourgee argued : 

The Cour t wil l take notice of the fact that , in all parts of the country , 
race-admixture ha s proceede d t o suc h a n exten t tha t ther e ar e grea t 
numbers o f citizen s i n who m th e preponderance o f th e bloo d o f on e 
race o r another , i s impossibl e o f ascertainment , excep t b y carefu l 
scrutiny o f th e pedigree . . . . But even i f i t were possible to determin e 
preponderance o f bloo d an d s o determin e racia l characte r i n certai n 
cases, what shoul d b e said of those cases in which the race admixtur e 
is equal. Are they white or colored? 17 

Tourgee's strateg y wa s controversia l becaus e darke r mem -
bers o f th e African-America n communit y though t tha t i t woul d 
only benefi t thos e wh o wer e nearl y whit e o r wante d t o pas s 
for white. 18 I t migh t mov e th e colo r lin e s o tha t light-skinne d 
"blacks" coul d si t i n th e whit e ca r bu t no t eliminat e segrega -
tion. Th e questio n tha t hi s strateg y raise d wa s whethe r alleviat -
ing discrimination fo r light-skinne d black s who coul d "pass " a s 
white woul d reall y ri d societ y o f it s mos t invidiou s form s o f 
discrimination. 

The colo r strateg y wa s eventuall y droppe d fro m th e Plessy 
case s o w e wil l neve r kno w wha t woul d hav e bee n th e effec t 
of raisin g th e arbitrarines s o f th e racia l classificatio n system . 
Moreover, Home r Pless y los t hi s case , thereb y reinforcin g th e 
constitutionality o f "separat e bu t equal. " Whe n Plessy  wa s 
overturned mor e tha n fifty  year s later , th e issu e o f racia l classi -
fication wa s neve r raised . Hence , th e la w ha s becom e "separat e 
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cannot be equal" without attentio n t o how we define the racia l 
categories themselves. 

Although Plessy  did not challenge the system of racia l classi-
fication, othe r multiracia l plaintiff s i n Louisian a di d hav e lim -
ited succes s i n challenging  thei r racia l classification . I n a  191 0 
decision b y the Louisiana Suprem e Court , State  v. Treadway, 19 

the cour t conclude d tha t defendan t Treadway, 20 who was one-
eighth black , coul d no t b e classified a s "negr o o r black " t o b e 
convicted fo r violatin g the state's anti-miscegenation statute . In 
holding fo r th e defendant , th e Cour t distinguishe d between 
"negro" an d "colored, " concludin g tha t th e ter m "colored " 
refers t o individual s wh o have any "traceable " "negr o blood. " 
Because th e legislatur e use d th e wor d "negro " rathe r tha n th e 
word "colored " i n its anti-miscegenation statute , the court con-
cluded tha t defendan t coul d no t b e classifie d a s a  "Negro. " I t 
ruled tha t the legislature "mean t negro , plain negro , or persons 
black a s negroe s an d havin g th e characteristic s o f negro , an d 
not thes e other person s no t comin g within tha t description." 21 

The court' s decisio n therefor e mad e i t possible fo r "mulattoes , 
quadroons, and octoroons" to evade prosecution fo r cohabitat -
ing wit h white s bu t lef t intac t prosecution s agains t th e "plai n 
negro." Legally-sanctioned discriminatio n remaine d alive . 

(Not al l courts a t the time, however, agreed with the Louisi-
ana Supreme Court' s restrictive definition o f a  "negro." A New 
York Stat e cour t i n 193 7 conclude d tha t a  woma n wh o wa s 
one-eighth blac k was a  "negro " fo r th e purpose o f interpretin g 
a raciall y restrictiv e covenant. 22 Thi s cour t conclude d tha t th e 
term "negroes " wa s synonymou s wit h "colored, " thereb y pre -
cluding plaintiff an d her husband, who was three-fourths black , 
from purchasin g propert y i n a  residentia l neighborhoo d i n 
Westchester County , Ne w York . Thus , Mr . Treadwa y woul d 
be reclassifie d fro m "colored " t o "negro " i f h e move d fro m 
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Louisiana t o Ne w Yor k i n 193 7 an d attempte d t o mov e int o a 
white neighborhood. ) 

By th e mid-1970s , i t appeare d tha t th e Louisian a court s 
might conclud e tha t racia l classificatio n wa s wholl y arbitrary . 
In Thomas  v.  Louisiana  State  Board  of  Health, 23 th e stat e cour t 
of appeal s affirme d a  lowe r cour t judgmen t orderin g th e stat e 
census burea u t o chang e th e designatio n fro m Negr o t o whit e 
on th e birt h certificate s o f Norm a Gravole t Thoma s an d he r 
two children . Racia l designatio n ha d bee n mad e i n this instanc e 
through a  revie w o f previou s classification s o f plaintiffs ' ances -
tors a s "mulatto " o r "quadroon. " Th e cour t rejecte d th e relia -
bility o f tha t kin d o f classificatio n syste m noting : 

In absence of definitions accuratel y applied at the time race determina-
tions or designations are made on records, there are no legal means by 
which a  person' s racia l conten t ca n b e compute d wher e th e record s 
bear suc h description name s as mulatto, quadroon, colored , personn e 
de couleur, F.M.C. or F.C.M. Without a  legal definition t o be applied 
to suc h terms , thes e term s mea n variou s thing s t o differen t people . 
Under suc h circumstance s n o accurat e mathematica l percentag e ca n 
be computed to comply with the provisions of [Louisian a law]. 24 

The Louisian a Suprem e Court , however , resiste d concludin g 
that th e racia l classificatio n statut e wa s unconstitutiona l o n 
the ground s o f vagueness . I n a  simila r cas e involvin g racia l 
classification o n a  birt h certificate , th e Louisian a cour t o f ap -
peals conclude d tha t i t wa s unconstitutiona l fo r a  statut e t o 
define onl y th e ter m "negro " an d t o d o s o throug h ambiguou s 
requirements. Th e Louisian a Suprem e Court , wit h on e dis -
senting opinion , rejecte d tha t argumen t finding  th e statut e con -
stitutional becaus e i t was not "s o vague that i t cannot b e admin -
istered" an d wa s no t voi d "becaus e o f invidiou s racia l 
discrimination." 2 5 

In a  stron g dissent , Justic e Barha m disagreed . H e note d tha t 
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the statut e onl y define s wh o i s considere d t o b e a  "Negro " 
and instruct s th e Burea u o f Vita l Statistic s t o withhol d a  birt h 
certificate fo r suc h a  person i f he attempts to classify himsel f a s 
white. "N o comparabl e statute s exis t fo r th e Caucasia n an d 
Mongoloid races . . . . Citizen s o f othe r race s d o no t hav e t o 
endure thi s administrativ e procedure . .  . . Th e jurisprudentia l 
'traceable amount ' formul a applie d onl y t o th e Negr o rac e i s 
equally as repugnant a s is the act which we consider." 26 

Justice Barham's dissent goes as far a s any opinion in throw-
ing out racia l classification , bu t eve n he would no t abando n i t 
entirely. H e argue d tha t "i t i s th e legislature' s responsibilit y 
to produc e a  formul a tha t ma y b e equall y applie d t o Negro , 
Caucasian and Mongoloid races if they wish to have preciseness 
of rac e determine d objectively." 27 H e accepte d th e ide a tha t 
race ha s a n "objective " componen t whic h wa s no t reflecte d i n 
the Louisiana classification system . 

Even thoug h th e cour t di d no t find  th e statut e unconstitu -
tional, it did order the Bureau o f Vital Statistics to issue a birth 
certificate fo r the plaintiff indicatin g that she was white, thereby 
upsetting establishe d practic e a t th e Bureau . Similarly , i n nu -
merous othe r cases, 28 appellat e court s conclude d tha t th e Bu -
reau ha d no t me t it s burde n o f establishin g tha t a n individua l 
was "Negro " an d the person shoul d b e classified a s white. The 
color line was moving but stil l existed. 

Nonetheless, i n th e mid-1980s , th e stat e an d federa l court s 
laid a  stronge r foundatio n unde r Louisiana' s syste m o f racia l 
classification. I n a  cas e resemblin g man y o f th e othe r birt h 
certificate cases , famil y member s sough t t o chang e th e rac e of 
their decease d parents . Th e cour t o f appeal s raise d th e burde n 
of proo f fo r petitioner s wh o wante d t o challeng e thei r racia l 
designation a s "Negro" an d concluded tha t petitioners had no t 
met the required highe r burden . The racial designation o f "Ne -
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gro" wa s maintaine d despit e stron g evidence tha t th e decease d 
parents were of mixed-race . Both the Louisiana Suprem e Cour t 
and U.S. Supreme Court refused t o hear the case. The modifica -
tion i n the burden o f proof, although a  technical change , had a 
major effec t o n th e la w i n thi s area . N o longe r doe s on e find 
large number s o f claimant s successfull y challengin g thei r ow n 
or a  family member' s racia l designation a s "Negro." I t appear s 
that th e court s coul d no t tolerat e th e shiftin g designatio n o f 
race tha t ha d becom e commonplac e unde r Louisian a la w an d 
put an end to it . 

This history bring s u s bac k t o th e question—ar e challenge s 
to th e arbitrarines s o f racia l classificatio n effective ? Thes e ex -
amples suppor t th e point mad e by Tourgee's detractors—chal -
lenges t o arbitrarines s onl y mov e th e colo r lin e s o tha t mor e 
"blacks" becom e "whites. " The y d o no t undermin e classifica -
tion itsel f no r improve the lives of "pure " blacks . On the othe r 
hand, thi s history show s tha t repeated , successfu l challenge s t o 
racial classificatio n lea d t o th e conclusion , i n th e word s o f a 
Louisiana state appellate court, that the entire system i s "wholly 
irrational an d scientificall y insupportable." 29 Th e Louisian a 
courts had t o stop the successful reclassificatio n case s for light -
skinned "blacks " i n orde r t o preven t th e entir e syste m fro m 
toppling. The legislature ultimatel y responde d b y repealing th e 
"one thirty-second " statut e an d allowin g parent s t o designat e 
their ow n rac e o n th e birt h certificate. 30 Challenge s b y mixed -
race individual s ma y therefor e hav e a n incrementa l effect , al -
though in the short term they are unlikely to topple the system. 

II. Ameliorative Treatmen t 

At Ban k X , onc e a  targe t o f a  cas e o n whic h I  was working , 
dark-skinned black s wer e ofte n hire d t o perfor m job s awa y 
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from publi c view , suc h a s sortin g an d countin g mone y i n th e 
vault, whereas light-skinned blacks 31 were occasionally hired as 
tellers. The light-skinned black s were no t usuall y passing ; the y 
were benefiting , a s compare d t o darker-skinne d blacks , fro m 
an over t appea l t o th e value s o f a  colo r consciou s society. 32 

Nonetheless, light-skinned black s were less likely to be hired as 
tellers tha n similarl y qualifie d whites . I f the y wer e hire d a s 
tellers, they were less likely to be promoted t o managerial posi-
tion. To label al l the blacks as "black" would not have disman-
tled th e racia l classificatio n syste m i n tha t workplace . Onl y b y 
acknowledging th e cultura l significanc e attache d t o th e point s 
along th e spectru m o f rac e coul d on e begi n t o full y addres s 
discrimination i n th e workplace . Failin g t o recogniz e th e sig -
nificance o f colo r i n fashionin g a  remed y cause s th e problem s 
noted b y Tourgee's critics—tha t onl y light-skinned blacks  ben-
efit fro m a  remedia l order . Unfortunately , th e voluntar y an d 
private settlemen t o f thi s cas e was no t attentiv e t o thes e prob -
lems of colo r an d thereby diminishe d rac e discrimination with -
out dismantling color discrimination . 

Cheryl Harri s tell s a  stor y tha t reflect s th e importanc e o f 
being consciou s o f colo r whe n respondin g t o problem s o f dis -
crimination. He r light-skinne d "black " grandmothe r passe d 
as a  "white " i n orde r t o wor k i n a  departmen t stor e durin g 
the Depression. 33 He r ligh t ski n thu s ha d a  propert y value . 
Harris's grandmother was able to obtain employment while her 
grandfather, presumabl y darker-skinned , "wa s trappe d o n 
the fringe s o f economi c marginality." 34 Th e stor y o f he r 
grandmother "passing " is a story about the range of experiences 
that "blacks " ma y endure , dependin g o n thei r ski n color . I t 
reflects ou r society' s consciousnes s o f colo r alon g a  spectrum , 
rather tha n it s consciousnes s o f rac e onl y a t tw o bipola r 
points.35 
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These tw o storie s demonstrat e tha t w e nee d t o b e carefu l 
about describin g rac e discriminatio n to o monolithically . Com -
pounding variable s suc h a s colo r ma y ameliorat e som e o f th e 
effects o f racism . Nonetheless , w e hav e typicall y develope d 
ameliorative programs to remedy our history of race discrimina-
tion simpl y b y givin g preference s t o "blacks. " Rarel y d o w e 
consider which blacks may be most deserving of such ameliora -
tive treatment and , in particular, whether mixed-race d o r light -
skinned individual s shoul d b e treated a s "black " fo r ameliora -
tive purposes. 

This problem i s made mor e difficul t whe n w e as k th e mor e 
general question , whe n i s rac e use d fo r a n ameliorativ e pur -
pose? Ca n racia l classificatio n serv e an ameliorativ e an d a  sub-
ordinating purpose ? Affirmativ e actio n policie s ar e somewha t 
easy t o classif y becaus e thei r purporte d purpos e i s benign . 
Nonetheless, racia l stereotyping 36 an d stigma 37 migh t accom -
pany thi s benig n purpose . A  focu s o n affirmativ e actio n fo r 
multiracial individual s add s a  ne w leve l o f difficult y t o thi s 
problem, becaus e th e ameliorativ e result s o f race-base d affir -
mative action become more ambiguous . 

Racial preference policie s in the contex t o f transracia l adop -
tion ar e harde r stil l t o classify . Th e Nationa l Associatio n o f 
Black Socia l Workers , for example , believes that racia l classifi -
cation serve s a n ameliorativ e purpose 38 wherea s othe r leader s 
in th e blac k community , suc h a s Randal l Kennedy , argu e tha t 
racial placement policie s harm th e well-being of blac k childre n 
and perpetuate racia l stereotypes. 39 A focus o n the adoption of 
multiracial children , historically categorize d a s "black, " add s a 
further dimensio n t o thi s tension becaus e the ameliorative pur -
poses of race-conscious placement become more ambiguous . 
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A. Affirmative Action 

Classification 

In 1977 , th e federa l governmen t issue d "Directiv e No . 15 " 
to standardiz e th e definitio n o f rac e use d b y th e publi c an d 
private sectors. This Directive is still in use and does not include 
a multiracia l category ; instead , i t categorize s multiracia l indi -
viduals int o a  monoracial category . "Th e categor y which mos t 
closely reflect s th e individual' s recognitio n i n thi s communit y 
should be used for purposes of reporting on persons who are of 
mixed racial and/or ethnic origins."40 

The Directive's handling of multiracial individuals is trouble-
some i n thre e respects . First , i t perpetuate s th e community's 
right t o defin e race , rathe r tha n t o allo w individual s t o defin e 
their ow n race . Second , i t render s th e categor y o f multiracia l 
invisible. Third , i t lump s togethe r quit e differen t nationa l 
groupings an d confuse s rac e wit h nationa l origi n wit h respec t 
to people with Latino backgrounds . 

The problem s wit h thi s directiv e ca n b e see n i n a n earl y 
affirmative actio n controvers y i n Ne w Yor k City. 41 Afte r th e 
City o f New Yor k institute d a n affirmativ e actio n program fo r 
promotion fro m polic e office r t o sergeant , si x officer s cam e 
forward an d aske d t o b e reclassifie d fro m whit e t o blac k o r 
Hispanic. On e office r indicate d tha t h e had originall y checke d 
both blac k an d whit e o n th e applicatio n for m bu t tha t th e 
department compute r ha d arbitraril y classifie d hi m a s white. 42 

A similar problem occurred in Boston when two firefighters, the 
Malones, claimed they were black because their maternal great -
grandmother was black.43 The assertion was brought into ques-
tion becaus e the y di d no t clai m blacknes s unti l afte r the y ha d 
taken th e first  exa m fo r th e position . Moreover , ther e wa s 
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some questio n a s t o whethe r the y hel d themselve s ou t i n th e 
community as black. 

The Ne w Yor k an d Bosto n case s show th e awkwardnes s o f 
racial classificatio n systems , even fo r benig n purposes . I n bot h 
cases, th e questio n wa s whethe r th e publi c safet y employee s 
could b e considere d "black. " Ther e wa s n o discussio n o f th e 
need fo r a  multiracia l categor y an d whethe r th e multiracia l 
category shoul d b e treate d differentl y fro m th e "black " cat -
egory. 

No one asked whether thes e individuals had a  special reaso n 
to be deserving of affirmative actio n protection. Had they expe-
rienced educationa l o r economi c deprivatio n becaus e o f thei r 
racial status ? Di d the y hav e a  specia l interes t i n assistin g wit h 
public safet y problem s i n minorit y communities ? Bosto n an d 
New Yor k fel t mor e comfortabl e developin g an d enforcin g 
clumsy categorie s o f blac k an d whit e with al l blacks benefitin g 
from affirmativ e actio n an d n o white s benefitin g tha n askin g 
these mor e probin g questions . As a  resul t o f suc h policies , th e 
Malones o f thi s societ y wil l hav e a n incentiv e i n th e future , 
when seekin g th e benefit s o f affirmativ e action , t o chec k th e 
box "black " a t th e earlies t possibl e stage s o f th e applicatio n 
process an d no t acknowledg e thei r multiracia l background, 44 

perpetuating the "one drop of blood" rule . 
Despite thes e problems with Polic y Directive No. 15 , which 

would no t allo w an y o f thes e individual s t o b e classifie d a s 
multiracial, th e federa l governmen t receive d stron g criticis m 
when i t tried t o change the policy in 1988 . The proposed 198 8 
changes woul d hav e adde d th e racia l categor y "other " an d 
required classificatio n b y self-identification . Opponent s o f th e 
change argued "tha t the present system provided adequate data , 
that an y change s woul d disrup t historica l continuity , an d tha t 
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the propose d chang e woul d b e expensiv e an d potentiall y divi -
sive. Som e member s o f minorit y communitie s interprete d th e 
proposal a s a n attemp t t o provok e interna l dissensio n withi n 
their communitie s an d t o reduc e the official count s of minorit y 
populations."45 Acquiescin g t o suc h arguments , th e federa l 
government decided not to make any changes at that time. 

In 1994, the federal government again began to explore mak-
ing changes i n th e racia l classificatio n system . I n June 1994 , i t 
invited comment s o n change s suc h a s addin g a n "other " cate -
gory, addin g a  "multiracial " categor y an d providin g a n open -
ended question to solici t information o n race and ethnicity. 46 I t 
is no t clea r whethe r th e federa l governmen t wil l permanentl y 
add a  multiracial category , bu t the Census Bureau i s moving in 
that direction. For 1996 , the Census Bureau has sought reaction 
to includin g a  multiracia l categor y o n it s surve y instrument. 47 

This proposa l ha s cause d muc h controvers y i n th e civi l right s 
community. Th e Associatio n fo r Multiethni c Americans , a n 
umbrella group for approximately sixty multiracial groups, sup-
ports th e change . Billy Tidwell, o f th e National Urba n League , 
however, oppose s th e chang e becaus e "splinterin g th e blac k 
community betwee n light-skinne d an d dark , woul d 'tur n th e 
clock bac k o n th e well-being ' o f African-Americans." 48 Tid -
welPs argument s soun d remarkabl y lik e thos e mad e agains t 
Tourgee's strateg y t o challeng e th e racia l classificatio n syste m 
in the nineteenth century . The National Urban League wants to 
insist o n it s righ t t o clai m a  larg e numbe r o f individual s a s 
black who might self-identify a s multiracial. Multiracial group s 
therefore criticiz e suc h group s a s th e Nationa l Urba n Leagu e 
for "clingin g to racia l differences an d a  zero-sum mentality." 49 

They argue that Tidwell's position is disrespectful t o multiracia l 
people who suffe r emotionall y whe n ther e i s no fitting  box fo r 
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them t o check. 50 I t i s ironi c tha t th e sam e group s wh o hav e 
criticized white society for definin g them stereotypically ar e not 
more toleran t o f th e desir e o f multiracia l group s t o b e abl e 
to defin e themselve s mor e accurately . Thei r lac k o f tolerance , 
however, doe s no t ste m fro m racia l stereotypes . I t stem s fro m 
the politica l awarenes s tha t modificatio n i n how w e coun t th e 
number o f "blacks " i n societ y coul d hav e profoun d repercus -
sions i n resourc e allocatio n a s wel l a s th e structur e o f votin g 
districts. A s wil l w e se e i n chapte r 8 , th e Censu s controvers y 
does not lend itself t o easy solution sinc e this is one area of lif e 
where categorization i s presumed essential . 

Although th e federal governmen t has been slow to recogniz e 
multiracial individuals , som e privat e institution s hav e begu n 
to tr y t o chang e thi s practic e o f insistin g tha t peopl e classif y 
themselves withi n rigi d categories . Columbi a La w School , fo r 
example, asks studen t applicant s who wish to have their racia l 
or ethnic background take n int o accoun t fo r admissio n t o sub-
mit persona l statements . I n addition , th e applicatio n invite s 
students t o check of f mor e than on e racial or ethnic category if 
appropriate.51 Thi s questio n makes  som e peopl e fee l uncom -
fortable becaus e they interpre t i t a s asking how closel y they fit 
racial stereotypes. 52 Bu t transgressin g boundarie s t o acknowl -
edge a  multiracia l categor y i s a  ste p towar d creatin g a  mor e 
individualized sens e o f th e meanin g o f rac e t o eac h person . 
Such ethni c statement s migh t mak e u s fee l uncomfortable , bu t 
they ma y b e a  mor e respectfu l wa y t o acknowledg e th e so -
cially constructe d an d individualize d experienc e o f rac e i n ou r 
society. 

Nonetheless, th e Columbi a La w Schoo l polic y o f seekin g 
personal narrative s i s problematic . I t presume s tha t th e onl y 
purpose of affirmative actio n is to assist individuals in overcom-
ing disadvantag e b y askin g student s t o commen t o n thei r per -



Race 135 

sonal histories. Affirmative actio n for African-Americans i n law 
school admission s als o serve s othe r forward-lookin g purpose s 
such a s diversifyin g a  studen t body , educatin g African-Ameri -
cans who ca n serve as role models for th e next generation, an d 
increasing the quantity an d quality of legal services available to 
the blac k community . Th e Columbi a approac h doe s no t facili -
tate affirmativ e actio n fo r thos e othe r purposes . I n orde r t o 
construct appropriat e admission s questions , we need t o under -
stand bette r wh y we use affirmative actio n an d what program s 
would best achieve its purposes. 

B. Purposes  of  Affirmative  Action 

Naomi Zack , autho r o f Race  and Mixed Race, 53 share s with 
the reader he r ow n stor y o f benefitin g fro m affirmativ e action . 
Zack explain s tha t he r mothe r wa s a  whit e Jewish immigran t 
with whom sh e grew up. Her father , wh o was not identifie d t o 
her a s her fathe r unti l sh e was sixteen , was a  black man . Rac e 
did no t becom e a  preeminen t occupatio n i n he r lif e unti l sh e 
returned to academia in 1990 at the age of forty-six. After doin g 
some adjunc t teaching , sh e obtained a  tenure-track positio n i n 
the Department o f Philosophy through a  university affirmative -
action recruitmen t progra m fo r racia l minoritie s calle d Targe t 
of Opportunit y ("TOP"). 54 Sh e rationalizes acceptanc e o f thi s 
position b y notin g tha t onl y seventy-fiv e ou t o f te n thousan d 
academic philosophers i n the United State s are "o f Africa n de -
scent."55 

Zack's stor y sharpl y raise s th e questio n o f wh y w e hav e 
affirmative action . As someone who was not aware of her Afri -
can heritage unti l th e ag e of sixtee n an d di d no t strongl y iden -
tify wit h tha t heritag e unti l th e ag e o f forty-six , shoul d sh e 
qualify fo r affirmativ e actio n fo r peopl e o f Africa n descent ? 
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Four rationales fo r affirmativ e actio n ar e often offere d an d ca n 
help us answer that question : 
Diversity of  Ideas.  Because racial minorities have had a  distinc-
tive life experienc e which ca n b e reflected i n their perspectives , 
affirmative actio n ca n increase the diversity o f ideas at an insti -
tution. 
Role Models.  Affirmativ e actio n provides racia l minorities with 
examples o f success . These examples , i n turn , wil l hel p shap e 
high goals and aspirations for racia l minorities . 
Overcoming Disadvantage.  Prio r victim s o f racia l injustic e ar e 
entitled to "reparations " to put them in their "rightfu l place. " 
Overcoming Stereotypes.  Diversifyin g opportunitie s o n th e ba -
sis of rac e will help overcome stereotype s abou t racia l minorit -
ies thereby helping to overcome disadvantage in the future . 

Zack's appointmen t reflect s two of these rationales. She con-
tributes t o th e "diversit y o f ideas " becaus e o f he r multiracia l 
heritage. Sh e i s a n outspoke n membe r o f th e multiracia l com -
munity, an d serve s a s a n excellen t multiracia l rol e model . 
Zack's persona l history , t o th e exten t tha t sh e recount s i t fo r 
the reader,56 however , does not seem to reflect much race-base d 
disadvantage. Sh e di d no t gro w u p i n a  househol d define d b y 
racial adversit y no r woul d sh e hel p overcom e stereotype s b y 
virtue of being visibly black. Should the diversity o r role model 
rationales b e use d a s a  justificatio n withou t concret e evidenc e 
of disadvantage stemming from race ? Should race have been an 
explicit consideration in Zack's appointment ? 

Diversity of Ideas 

The "diversit y o f ideas " rational e ha s received th e stronges t 
support from the U.S. Supreme Court. In Regents of  the Univer-
sity of California  v. Bakke,57 a  white applicant for admission t o 
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the Medica l Schoo l o f th e Universit y o f Californi a a t Davi s 
challenged th e "specia l admission s program " whic h wa s ope n 
to "disadvantaged " specia l applicants . Becaus e n o whit e ha d 
ever bee n admitte d throug h thi s specia l program , plaintif f suc -
cessfully characterize d i t a s a  race-base d affirmativ e actio n pro -
gram. Th e Universit y defende d th e progra m throug h referenc e 
to eac h o f th e rationale s liste d above . 

Justice Powel l accepte d th e diversit y rational e i n a n opinio n 
that serve d a s th e "swing " vote . H e foun d tha t suc h a  rational e 
could eve n pass muste r unde r stric t scrutiny : 

Academic freedom , thoug h no t a  specificall y enumerate d constitu -
tional right,  lon g ha s bee n viewe d a s a  specia l concer n o f th e Firs t 
Amendment. Th e freedom o f a  university t o make its own judgment s 
as t o educatio n include s th e selectio n o f it s studen t body . .  . . Th e 
atmosphere i f 'speculation , experimen t an d creation'—s o essentia l t o 
the quality of higher education—is widely believed to be promoted by 
a diverse student body. 58 

Although Justic e Powel l approve d o f th e diversit y rational e 
as meeting th e "compellin g stat e interest " tes t which i s require d 
under stric t scrutiny , h e rejecte d th e argumen t tha t th e race -
specific mean s chose n b y th e Universit y wer e necessary . Powel l 
concluded tha t althoug h rac e coul d b e a  "plus " alon g wit h 
other diversifyin g factor s suc h a s bein g raise d o n a  farm , a 
university coul d no t assig n a  fixed  numbe r o f places to a  minor -
ity group. 59 Moreover , th e "plus " would no t "insulat e th e indi -
vidual fro m compariso n wit h al l othe r candidate s fo r th e avail -
able seats." 6 0 

It i s no t clea r fro m Justic e Powell' s opinio n whethe r h e 
thought tha t al l racia l o r ethni c minoritie s shoul d receiv e such a 
"plus," whethe r ther e shoul d b e a  rebuttabl e presumptio n o f 
diversity, o r whethe r diversit y mus t b e established o n a  case-by -
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case basis . H e simpl y state d tha t rac e o r ethni c backgroun d 
"may" b e deeme d a  "plus " withou t explainin g wh y i t ma y 
provide such a "plus. " 

Other lega l scholars , such a s Randall Kennedy, 61 have ques-
tioned whethe r ther e shoul d b e an y presumptio n a t al l tha t 
racial o r ethni c minoritie s brin g a  "plus " t o th e educationa l 
process. What exactl y i s the basi s of thi s "plus" ? I s it a  "plus " 
based on life experience or ideology? I f it is a plus based on lif e 
experience, then i t is the same as the disadvantage rationale . If 
it i s a  plu s based  o n ideology , i t i s problematic . A s Clarenc e 
Thomas's presenc e o n th e Suprem e Cour t highlights , ther e i s 
not a  monolithic "black " perspective on any issue. 

The diversit y rational e ofte n i s applie d i n th e contex t o f 
academic appointments , bu t i t i s inappropriate t o assum e tha t 
members o f racia l minorit y group s hav e a n inherentl y distinc -
tive way of thinking about race or a  specialty in that area . If we 
want to hire someone to teach and write about race issues, then 
we should redefin e meri t b y identifying a n openin g i n the field 
of rac e relation s o r African-America n history . Then , whe n 
someone lik e Naom i Zac k applies , we migh t hir e he r becaus e 
of he r prove n expertis e i n tha t field,  not simpl y becaus e sh e is 
of African heritage . 

Clumsy uses of affirmativ e actio n in the hiring or promotio n 
context ofte n circumven t probin g discussion s o f th e definitio n 
of merit . On e o f th e bes t examples o f thi s phenomena i s John-
son v.  Transportation  Agency, 62 i n whic h th e Sant a Clar a 
Transportation Agenc y successfully defende d a n affirmative ac -
tion progra m i n whic h i t promote d a  woman , Joyce , ove r a 
man, Johnson. Joyce had been one of the first women hired in a 
road maintenanc e positio n an d le d th e wa y fo r othe r wome n 
by, for example , persuading the employer to issue her coverall s 
(as it had the men) s o that sh e would no t keep soiling her ow n 
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clothes. Rather than get credit for this activism, she was labeled 
as a  troublemaker. (On e panel membe r describe d he r a s a  "re -
bel-rousing, skirt-wearing person.") 63 Johnson wa s initially se-
lected fo r th e positio n ove r Joyc e becaus e h e score d a  7 5 a s 
compared t o he r 7 3 o n th e interview . Tha t decisio n wa s re -
versed when Joyce complaine d t o th e affirmativ e actio n office r 
about intervie w bias . The employe r ultimatel y promote d Joyc e 
and then had to defend itsel f i n a reverse discrimination lawsui t 
brought by Johnson. The employer defended Joyce's promotion 
as a lawful exampl e of affirmative action , and prevailed. Rathe r 
than defen d he r selection a s lawful affirmativ e action , i t would 
have bee n mor e appropriat e t o defen d he r selectio n unde r th e 
principle that a  redefinition o f meri t showed tha t sh e was more 
qualified tha n Johnson . Joyc e wa s entitle d t o b e tol d tha t sh e 
was selected, in part, because her advocacy on behalf o f women 
was value d an d tha t th e intervie w ha d suffere d fro m gende r 
bias. 

Affirmative actio n a s a justification ca n be a mechanism tha t 
allows white men to avoid confronting thei r inadequacies. Allan 
Bakke, for example , insisted in the U.S. Supreme Cour t that his 
race (white ) wa s th e reaso n h e wa s no t admitte d t o medica l 
school. Th e Suprem e Cour t accepte d tha t rational e wit h littl e 
question. Bakke, however, was refused admittanc e to dozens of 
medical schools , many o f whic h wer e not usin g race a s a  posi-
tive factor i n the admissions process.64 More likely, Bakke's age 
and poo r interviewin g combine d t o rende r hi m les s qualifie d 
than many other applicants . When a white person fails or when 
a minority o r female succeeds , we are quick to use "affirmativ e 
action" a s th e explanation. 65 W e nee d t o find  way s t o us e 
affirmative actio n tha t mak e clea r th e positiv e attribute s tha t 
women an d minoritie s brin g t o a n employmen t o r educationa l 
setting; similarly , we need to make i t clear how an d why whit e 
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men may not be competent for a  particular position. We need to 
question an d mak e them  questio n thei r quick reflex o f blamin g 
"affirmative action " fo r thei r failures . 

I have often bee n the beneficiary o f th e "diversity " rational e 
but gro w tire d o f it s mechanica l applicatio n t o m y situation . 
Each tim e tha t I  have bee n hire d a t a n academi c institution , I 
am surprised t o find out how few members of the faculty both -
ered to acquaint themselves with the quality or  substance of my 
scholarship. It is easier to say that I  diversify th e faculty becaus e 
of m y gender o r sexua l orientation rathe r tha n to ask the more 
probing questio n o f whethe r m y gende r o r sexua l orientatio n 
have affecte d m y scholarshi p i n way s tha t ar e origina l an d 
thought-provoking. B y contrast, whe n I  have observed th e hir -
ing deliberations for white men, I have seen close attention paid 
to th e qualit y o f thei r work . When the y ar e hired, they receiv e 
very positive feedback abou t their qualifications . Anit a L. Allen 
has written : "Whit e men , wh o predominat e i n highe r educa -
tion, hav e frequentl y faile d t o communicat e confidenc e i n th e 
possibility o f minorit y achievement . Sna p judgment s mad e o n 
the basi s o f ski n colo r alon e ar e no t uncommon ; no r ar e be -
grudging affirmativ e actio n appointments . Blac k wome n hav e 
been mad e t o fee l inferio r an d ou t o f plac e i n highe r educa -
tion."66 A s a  white woman , I  would ad d tha t whit e male aca -
demics have rarely taken my scholarship seriously and made me 
feel valued o r welcome. The scholarship of women an d minori -
ties deserve s seriou s attentio n a s par t o f th e appointmen t 
process. 

Role Models 

Anita L . Alle n ha s offere d th e fulles t explanatio n fo r wha t 
constitutes the "rol e model" theory. The role model theory, she 
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argues, presumes that an individual will serve as one or more of 
the following : 

(i) an ethical template for the exercise of adult responsibilities; 
(2) a symbol of special achievement; 
(3) a nurturer providing special educational services.67 

Put mor e simply , th e theor y presume s tha t "i f student s ar e t o 
realize their full potential as responsible adults, they need others 
in their lives whom they can emulate and by whom they will be 
motivated t o d o thei r bes t work." 68 Thi s argumen t wa s pu t 
forward mos t strongl y i n th e academi c contex t whe n Derric k 
Bell, a tenured blac k professor a t Harvard Law School, took a n 
unpaid leav e o f absenc e unti l th e la w schoo l tenure d a  blac k 
woman. Bell , an d other s wh o supporte d hi s position , argue d 
that blac k femal e la w student s nee d blac k femal e la w teacher s 
as role models.69 After hi s leave of absence extended for severa l 
years, and Harvard Law School failed to tenure a black woman, 
Bell resigned his position. His political stance raises the question 
of whether al l students need "same-kind " rol e models.70 

The role model theory was proposed an d rejected b y the U.S. 
Supreme Cour t i n Wygant  v.  Jackson  Board  of  Education. 71 

The distric t cour t an d cour t o f appeal s ha d approve d th e rol e 
model theory, concluding that "teachin g is more than just a job. 
Teachers ar e role-model s fo r thei r students . Mor e specifically , 
minority teacher s ar e role-model s fo r minorit y students . Thi s 
is vitall y importan t becaus e societa l discriminatio n ha s ofte n 
deprived minority children of other role-models." 72 This theory 
has also been accepted as a basis for affirmative actio n by many 
academics who argu e that i t has engendered "th e expansion o f 
a professiona l clas s abl e t o pas s it s materia l advantage s an d 
elevated aspirations to subsequent generations." 73 
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The Supreme Cour t rejected th e role model theory because it 
relies o n th e existenc e o f "societa l discrimination " rathe r tha n 
the existenc e o f discriminatio n a t a  particula r institution . Be -
cause i t wa s no t tie d t o a  particula r institution' s actions , th e 
Court found tha t i t has "n o logical stopping point." 74 

The rol e mode l theor y ma y hav e n o logica l stoppin g point , 
but onl y becaus e i t i s forward-lookin g rathe r tha n backward -
looking. The premise o f th e rol e mode l theor y i s that w e trai n 
students t o b e hig h achiever s at  all  institutions  irrespectiv e o f 
whether thos e institution s engage d i n egregiou s discriminatio n 
in th e past . I t i s not a  reparation s theory ; i t i s a  theory abou t 
the future w e want to create. 

The role model justification ha s also received strong criticism 
from minorit y academics. Anita L. Allen offers man y argument s 
for no t relyin g primarily o n th e rol e model argumen t fo r affir -
mative action ; on e o f he r argument s relate s t o th e applicatio n 
of the theory to multiracial individuals . She argues that the role 
model justificatio n presume s tha t on e mus t b e recognizabl e a s 
belonging to a specific group. A role model theory, she suggests, 
might preclude a  light-skinned blac k from bein g considered fo r 
affirmative actio n purpose s ye t "throughou t America n histor y 
black communitie s hav e embrace d high-achievin g blacks  o f 
whatever hu e a s symbol s o f specia l achievemen t fo r th e race " 
irrespective o f ho w discernabl e i s thei r blac k appearance . "In -
deed, a  number o f historically importan t blac k political leader s 
have been me n of mixed-rac e ancestry  who 'looked white, ' bu t 
opted agains t 'passing. ' " 7 5 

Allen recognize s th e valu e o f blac k femal e student s havin g 
black femal e rol e model s bu t doe s no t believ e tha t thi s en d 
should be pursued through role model justifications. Role model 
arguments, she contends, "trea t minorities like inferiors." 76 She 
would prefe r t o achiev e same-kin d rol e model s throug h " a 
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search fo r talen t i n it s man y an d divers e forms." 77 I n othe r 
words, sh e prefer s th e diversit y justificatio n whil e recognizin g 
that i t accomplishes the same role model result . 

Like the diversity rationale , the role model theory could ben-
efit from a  redefinition o f merit. It is typical in higher education , 
for example , fo r wome n an d racia l minoritie s t o serv e a n en -
hanced advising function o n a faculty because of their underrep-
resentation i n compariso n t o the student body . At tenure time , 
however, th e qualification s fo r tenur e usuall y focu s primaril y 
on scholarshi p wit h som e attentio n t o classroo m teaching . 
Hours spen t insid e or outsid e o f the office advisin g students o r 
attending functions usuall y ar e not included in the definition o f 
merit fo r tenure . I f w e ar e goin g t o embrac e th e rol e mode l 
theory i n ou r affirmativ e actio n program s the n w e hav e a  re -
sponsibility to the individuals we hire to value the work they do 
in the community and as role models. 

But w e nee d no t abando n th e rol e mode l justificatio n fo r 
affirmative actio n entirely. White men often mak e black women 
"feel inferio r an d ou t o f place in higher education." 78 Th e role 
model theory lets white men off the hook by making them think 
they have no responsibilitie s towar d wome n o r minorities . We 
should respon d t o tha t proble m b y insistin g tha t everyone  b e 
willing to serv e a s a  role mode l rathe r tha n b y not valuing th e 
important rol e mode l wor k tha t i s usuall y don e b y wome n 
and minorities . 

If we insist that everyone has the obligation to serve as a role 
model, the n ther e i s no proble m i n decidin g ho w t o dea l wit h 
individuals wh o ar e multiracial . They , lik e everyon e else , ca n 
agree to take on the commitment t o be a positive role model. If 
they see m unintereste d i n tha t commitment , the n tha t fac t 
should b e a negative factor i n the appointment process . But, of 
course, we cannot ask questions about role model commitment s 
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only to multiracial or minority candidates. We have to ask those 
questions of everyone. 

Overcoming Disadvantage 

The disadvantag e theor y wa s raise d b y th e Universit y o f 
California a t Davi s i n Bakke  an d accepte d b y Justice Brennan , 
in a n opinio n joine d b y Justice s White , Marshall , an d Black -
mun. As applied to the medical profession, the Brennan opinio n 
found tha t "th e proble m o f underrepresentatio n o f minoritie s 
was substantial an d chronic and that the problem was attribut -
able t o handicap s impose d o n minorit y applicant s b y past an d 
present racia l discrimination." 79 Moreover , th e Brenna n opin -
ion conclude d tha t thi s patter n woul d continu e i f a  singl e ad -
missions standard were continued: "Massiv e official an d private 
resistance prevented, and to a  lesser extent stil l prevents, attain-
ment o f equa l opportunit y i n education a t al l levels and i n th e 
professions."80 

The lower court had rejected th e disadvantage rationale con -
cluding that race-neutra l rathe r than race-specific mean s should 
have been use d to achiev e that objective . The Brennan opinio n 
responded tha t a  race-neutra l approac h woul d no t hav e bee n 
effective becaus e economic  disadvantag e an d racial  disadvan -
tage ar e no t synonymous : "Whil e rac e i s positively correlate d 
with differences i n GPA and MCAT scores, economic disadvan-
tage i s not . Thus , i t appear s tha t economicall y disadvantage d 
whites d o no t scor e les s wel l tha n economicall y advantage d 
whites, whil e economicall y advantage d black s scor e les s wel l 
than do disadvantaged whites." 81 In other words, even econom-
ically advantage d black s ofte n requir e affirmativ e actio n t o b e 
admitted to medical school when in competition with economi -
cally disadvantaged whites . A race-neutral solution migh t bene-
fit economicall y disadvantage d white s bu t woul d hav e littl e 
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impact o n th e historica l disadvantag e face d b y blacks  o f an y 
economic background . 

Justice Powel l rejecte d th e disadvantag e theor y concludin g 
that it was not fair to impose disadvantages on individuals such 
as Allan Bakke "wh o bea r no responsibility fo r whateve r har m 
the beneficiaries o f the specia l admissions program ar e though t 
to have suffered."82 Th e Brennan opinion refuse d t o accept the 
categorization o f Allan Bakke as an "innocen t white" : 

If i t was reasonable t o conclude—a s we hold tha t i t was—that th e 
failure o f minoritie s to qualify fo r admissio n a t Davis under regula r 
procedures wa s du e principall y t o th e effect s o f pas t discrimina -
tion, the n ther e i s a  reasonabl e likelihoo d that , bu t fo r pervasiv e 
racial discrimination, respondent [Bakke] would have failed to qualify 
for admissio n eve n i n th e absenc e o f Davis ' specia l admission s 
program.83 

Because Justic e Powel l woul d no t g o alon g wit h th e Brenna n 
group, th e disadvantag e theor y onl y garnere d fou r vote s i n 
Bakke. 

Nonetheless, th e disadvantag e theor y continue s t o shap e 
much o f th e lega l discours e surroundin g affirmativ e action . 
Most recently , th e U.S . Suprem e Cour t considere d whethe r a 
disadvantage theor y coul d justif y a  race-base d subcontracto r 
compensation claus e i n Adarand  Constructors,  Inc.  v.  Pena. 84 

The programs a t issue in thi s case were shaped wit h th e disad -
vantage theor y i n mind . Instea d o f callin g th e favore d compa -
nies "minority " busines s enterprises , a s they had bee n called in 
earlier cases , they wer e calle d "disadvantaged " busines s enter -
prises. Designation a s a  DBE varied fro m progra m t o progra m 
but generall y consiste d o f a  rebuttable presumptio n tha t mem -
bers o f a  racia l minorit y grou p (an d women , i n som e cases ) 
were disadvantaged unles s there was contrar y evidence ; whites 
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were permitted to qualify fo r the program if they could establish 
disadvantage (bu t di d no t ge t th e benefi t o f a  presumption) . 
Because the factual recor d was unclear as to how individualized 
were the findings of disadvantage , and the role that race played 
in thos e deliberations , th e Suprem e Cour t remande d th e cas e 
back t o th e tria l cour t fo r furthe r findings.  Interestingly , th e 
same disput e existe d i n Bakke  concernin g ho w individualize d 
the progra m wa s i n practice . Th e Universit y argued , an d th e 
Brennan opinio n concluded , tha t "Davi s considers  o n a n indi -
vidual basi s eac h applicant' s persona l histor y t o determin e 
whether h e o r sh e has likel y bee n disadvantage d b y racia l dis -
crimination."85 Th e Powel l opinio n rejecte d thi s nonracia l ex -
planation, finding  tha t n o disadvantage d white s receive d a n 
offer o f admissio n throug h th e specia l admissio n process , al -
though man y applied . In Adarand, th e program clearl y applie d 
to white s wh o coul d demonstrat e disadvantage; 86 th e ke y fac -
tual disput e concerne d whethe r som e minoritie s wer e actuall y 
disqualified unde r the rebuttable presumption. 87 

Although th e issu e remaine d th e same—ho w individualize d 
was the finding of disadvantage—th e factua l predicate s shifte d 
from Bakke  t o Adarand. I n Bakke, th e Brennan opinion argue d 
that w e should no t conflat e economi c an d racia l disadvantage . 
Even economicall y advantage d black s fac e seriou s educationa l 
and economi c barrier s t o advancemen t i n society . Nearl y 
twenty year s later , attempt s t o describ e th e distinctivenes s o f 
racial oppressio n hav e largel y ende d i n judicia l opinions . Th e 
dissent by Justices Stevens and Ginsberg in Adarand focuse d o n 
the individualize d natur e o f th e program s a t issue . I t stresse d 
that rac e played only a  part i n the decisionmaking process; the 
racial presumption was rebuttable. The dissent emphasized tha t 
the Smal l Busines s Administratio n wa s instructe d t o periodi -
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cally review the status of DBEs. "Such review prevents ineligible 
firms fro m takin g par t i n th e progra m solel y becaus e o f thei r 
minority ownership, even when those firms were once disadvan-
taged but have since become successful. The emphasis on review 
also indicate s th e Administration' s anticipatio n tha t afte r thei r 
presumed disadvantages have been overcome, firms will 'gradu -
ate' int o a  statu s i n whic h the y wil l b e abl e t o compet e fo r 
business, includin g prim e contracts , o n a n equa l basis." 88 

Whereas th e Brenna n decisio n i n Bakke  wa s premise d o n 
the notion tha t racia l disadvantage i s a lifelong experience , the 
Stevens an d Ginsbur g decisio n i n Adarand  wa s premise d o n 
the notion tha t on e could "graduate " fro m racia l disadvantag e 
in a  relativel y shor t perio d o f time . The Steven s an d Ginsbur g 
view wa s possible , becaus e thei r opinio n conflate d racia l an d 
economic disadvantage. Once economic resources are acquired , 
racial disadvantage presumably disappears . 

The empirica l literatur e o n blac k an d whit e poverty , how -
ever, suggest s tha t th e Suprem e Cour t wa s wron g t o conflat e 
racial an d economi c disadvantage . A s Andre w Hacke r ha s 
noted: "T o be black in America is to know that you remain las t 
in lin e fo r s o basi c a  requisit e a s th e mean s o f supportin g 
yourself an d you r family . Mor e tha n that , yo u hav e muc h les s 
choice among jobs than workers who are white. . . . entire occu-
pations stil l remai n substantiall y close d t o peopl e wh o wer e 
born black." 89 

The disparitie s between  blacks  an d white s i s starkes t i n th e 
business world. Robert Suggs has documented thi s disparity : 

The black participation rate [in business] is only about one-quarter of 
the nationa l average . Whil e black s mak e u p twelv e percen t o f th e 
population, they own only two percent of all business firms. Only $16 
of ever y $10,00 0 i n busines s receipts , les s tha n 0.2% , come s fro m 
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black-owned firms.  Blac k busines s receipt s woul d hav e t o increas e 
seventy-five fold before they would be proportionate to the black share 
of the total population. 90 

These disparitie s ar e due , in part , t o racism . A s Suggs notes : 

Negative stereotypin g o f blacks  stil l remain s a  significan t featur e o f 
black-white relations . S o lon g a s continuin g discriminatio n ca n b e 
identified i n housin g an d employmen t opportunities , i t seem s fai r t o 
infer it s persistenc e i n th e busines s world . .  . . Th e shee r volum e o f 
current lega l decision s finding  discriminatio n i n thes e area s suggest s 
that rac e and ethnicit y ar e pervasive in their effect s i n American soci -
ety. Absen t som e compellin g evidenc e t o th e contrary , i t woul d b e 
disingenuous t o assum e tha t thes e factor s pla y n o rol e i n busines s 
decisions and that they do not affect a  firm's choice of its suppliers.91 

Nonetheless, disregardin g th e evidenc e o f racis m throughou t 
our society , th e Suprem e Cour t i s movin g affirmativ e actio n t o 
a purel y economic s mode l o f disadvantage . A s th e Brenna n 
opinion note d i n Bakke:  "Wit h respec t t o an y facto r (suc h a s 
poverty o r famil y educationa l background ) tha t ma y b e used a s 
a substitut e fo r rac e a s a n indicato r o f pas t discrimination , 
whites greatl y outnumbe r racia l minoritie s simpl y becaus e 
whites mak e u p a  fa r large r percentag e o f th e tota l populatio n 
and therefor e fa r outnumbe r minoritie s i n absolut e term s a t 
every socio-economi c level. " 92 I f we eliminate consideration s o f 
race i n definin g disadvantage , w e wil l hav e affirmativ e actio n 
primarily fo r disadvantage d whites . Tha t wil l d o nothin g t o 
overcome th e pervasiv e inequalit y face d b y racia l minoritie s i n 
our country . I f anything , i t wil l magnif y i t b y improvin g ye t 
another group' s situatio n whil e leaving racial minoritie s behind . 

One mus t als o wonde r i f th e mov e towar d individualize d 
inquiries reflect s a  genuin e commitmen t t o affirmativ e actio n 
because i t s o impractical . A s th e Brenna n opinio n noted : " A 
case-by-case inquir y int o th e exten t t o whic h eac h individua l 
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applicant ha s bee n affected , eithe r directl y o r indirectly , b y 
racial discrimination , woul d see m t o be , a s a  practical matter , 
virtually impossible , despit e th e fac t tha t ther e ar e excellen t 
reasons for concluding that such effects generall y exist." 93 

Affirmative actio n shoul d no t b e entirel y reshape d int o a n 
economic disadvantag e theory . W e nee d t o b e mindfu l tha t 
racism as a historic practice and current reality stil l exists. Poor 
whites do not face racism. Supreme Court jurisprudence canno t 
be use d t o eras e th e existenc e o f racism . A s Rober t Sugg s ha s 
argued, blacks can become "temporar y whites " when they suc-
ceed withi n on e employmen t sphere . However , the y canno t 
transfer thei r socia l capita l fro m on e employmen t situatio n t o 
another.94 Similarly , middle-clas s blac k parent s ca n provid e 
their childre n wit h th e comfort s o f lif e an d a  goo d educatio n 
but canno t shiel d the m fro m th e racis m tha t i s endemi c i n 
the commercia l sector . Thei r childre n wil l fac e a  muc h highe r 
likelihood of slipping back into poverty than will the children of 
middle-class white parents. Irrespective of how much economi c 
capital black s brin g with them , the y fac e barrier s no t face d b y 
whites whe n enterin g ne w industrie s o r situations. 95 Thi s lac k 
of transferabilit y o f socia l capita l i s consistent with the empiri -
cal literatur e fro m socia l cognitio n theory—stranger s wil l al -
ways first see a black person as "black" with all of the attendant 
stereotypes. Man y blacks , fo r example , find  tha t whe n the y 
patronize expensiv e stores , restaurants, o r othe r setting s wher e 
blacks ar e infrequen t participants , the y ar e ofte n subjec t t o 
discriminatory an d eve n hostile treatment , rangin g from avoid -
ance t o polic e confrontation. 96 Economi c succes s doe s no t 
erase blackness. 

With the advent of the Civi l Rights Act of 1964 , some social 
scientists, mos t notabl y Richar d Freeman , though t tha t labo r 
market discriminatio n agains t black s woul d virtuall y collapse , 
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thereby precludin g th e nee d fo r affirmativ e action. 97 Othe r so -
cial scientist s though t tha t th e disparitie s betwee n white s an d 
blacks woul d disappea r ove r tim e a s youn g black s benefitte d 
from educationa l opportunitie s no t availabl e t o thei r olde r rela -
tives. (Thi s wa s calle d th e "vintage " theory.) 98 Unfortunately , 
both school s o f though t hav e bee n prove n wrong : 

Labor marke t discriminatio n di d no t "collapse " wit h th e passag e o f 
civil right s legislation ; instea d i t underwen t a  metastasis , livin g on , 
one suspect s havin g receive d considerabl e nourishmen t fro m th e pas t 
Reagan administration . 

The vintag e hypothesi s i s als o wrong . Befor e i t ca n b e taken seri -
ously, i t mus t explai n wh y blac k an d whit e youth s whos e skil l level s 
are supposedly convergin g hav e such disparat e employmen t opportu -
nities.99 

Civil right s legislatio n an d increase d educationa l opportunitie s 
for black s have no t bee n abl e to end th e pattern o f labor marke t 
discrimination. 

But wha t happen s t o th e disadvantag e theor y whe n applie d 
to multiracia l individuals ? A s the many autobiographie s o f suc h 
people reveal , eve n whe n the y loo k "white, " the y stil l liv e a n 
existence define d b y thei r minorit y racia l status . Fo r thos e wh o 
are multiracia l ye t loo k black , societ y i s unlikel y t o conside r 
them anythin g othe r tha n "black " irrespectiv e o f ho w the y 
might self-identify . Th e presumptio n o f disadvantag e woul d 
appear t o exis t fo r al l person s o f an y discernabl e Africa n heri -
tage, becaus e economi c opportunit y i n th e Unite d State s ha s 
been create d unde r th e "on e dro p o f bloo d rule. " A  rebuttabl e 
presumption (i.e. , a  presumptio n tha t coul d b e overcom e wit h 
evidence tha t th e disadvantag e rul e shoul d no t apply ) coul d 
certainly uncove r individua l case s i n whic h suc h individual s 
have spen t thei r entir e live s "passing " a s whit e an d livin g i n 
"white" households , thereby avoidin g racism. In fact , i t appear s 
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that i n some of the cases in which the Small Business Adminis-
tration successfull y challenge d claim s o f "disadvantage " b y 
"minorities," the individual was, in fact, someone who "discov -
ered" a  minorit y ancesto r fo r th e purpos e o f obtainin g th e 
benefits o f th e set-asid e program. 100 A  rebuttable presumptio n 
may therefor e b e a n excellen t wa y t o resolv e th e variatio n i n 
experience among multiracial individuals . 

It i s importan t t o insis t tha t multiracia l individual s hav e 
grown u p in a  minority, rathe r tha n white , household i f we are 
to b e tru e t o th e literatur e whic h distinguishe s racis m fro m 
poverty. I f i t i s tru e tha t whites , i n general , hav e mor e socia l 
capital tha n blacks  to help them attai n economi c development , 
we shoul d no t lum p poo r white s wit h blacks  fo r affirmativ e 
action purposes. If Greg Williams truly passes as white, then we 
have t o conten d wit h whethe r w e wan t t o hav e affirmativ e 
action for poor whites. But we should not taint that decision by 
classifying hi m a s black. Gre g Williams's childre n (wh o have a 
white mother) , fo r example , mos t likel y woul d no t qualif y fo r 
affirmative actio n unde r th e disadvantag e theory . If , lik e Greg , 
they decid e t o devot e thei r attentio n an d scholarshi p t o racia l 
issues, then they might qualify unde r a  diversity rationale . 

Nonetheless, b y acceptin g th e disadvantag e rationale , w e 
should no t preclude ourselves from makin g distinctions amon g 
blacks so that, if possible, we can try to help the most disadvan-
taged. An example which illuminate s this point emerges from a 
conversation I  had wit h m y colleague , Jody Armour . Jody de-
scribed a n educationa l progra m i n whic h h e ha s participate d 
that tries to help disadvantaged blacks  get a "better chance" by 
attending high-achievemen t hig h schools . Originally , th e pro -
gram primaril y benefite d black s fro m inner-cit y segregate d 
schools. Today , h e ha s see n a n increasing  numbe r o f blac k 
children wh o appl y t o th e progra m wh o com e fro m middle -
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class backgrounds . I t i s temptin g fo r th e organizer s o f thi s 
program t o pic k suc h childre n because , give n thei r lesse r disad -
vantage, the y ar e les s a t ris k o f failur e i n th e "bette r chance " 
program, thereb y makin g th e progra m appea r "successful. " 
When w e devis e a  progra m fo r th e explici t purpos e o f assistin g 
disadvantaged individual s i n ou r society , w e shoul d sta y mind -
ful o f tha t origina l purpos e i n selectin g beneficiaries eve n withi n 
the grou p o f blacks . 

Stephen Carte r ha s mad e a  simila r poin t i n arguin g tha t w e 
should reserv e affirmativ e actio n fo r th e mos t need y black s i n 
our society : 

Because the principal battleground i s affirmative action , which benefit s 
mainly those least in need of society's aid, there may be a tendency fo r 
all o f u s to forge t wh o i t i s that i s suffering a s the res t o f u s toss ou r 
brickbats: for i t is our people, black people, those on whose behalf al l 
of u s clai m t o b e laboring , wh o ar e witherin g i n th e violen t prison s 
that many of our inner cities have become.101 

Carter i s correc t t o argu e tha t th e mos t need y black s espe -
cially requir e ou r assistanc e bu t tha t argumen t shoul d no t 
obscure th e fac t that , unfortunately , eve n th e childre n o f 
middle-class black s ofte n nee d affirmativ e actio n t o overcom e 
the racis m tha t i s endemi c i n ou r society . W e shoul d no t fail  t o 
admit th e childre n o f middle-clas s black s t o medica l schoo l 
under a  specia l admission s progra m whe n mor e impoverishe d 
blacks ar e unavailabl e fo r thos e slots . Blacks, like whites , bene -
fit from educatio n an d clas s background. Th e children o f black s 
who hav e recentl y entere d th e middle-clas s nee d affirmativ e 
action s o a s not t o sli p back int o poverty i n the nex t generation . 
We canno t delud e ourselve s int o thinkin g tha t racis m i s solve d 
in on e generatio n becaus e w e "graduate " fro m racism . Carter' s 
approach, unfortunately , woul d ris k th e los s o f th e modes t 
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gains made by the emerging black middle class. Thus, we should 
make distinction s amon g blacks  whil e als o rememberin g tha t 
racism ca n touc h eve n th e childre n o f Harvar d an d Yal e la w 
professors. 

Overcoming Stereotypes 

The University o f Californi a argue d i n Bakke  tha t on e justi -
fication fo r it s affirmativ e actio n progra m wa s t o "dismantl e 
pernicious stereotypes." 102 Tha t argument , however , wa s no t 
considered seriousl y by any member of the Court . Since Bakke, 
that theor y rarel y ha s bee n raised . Justic e Steven s use d th e 
theory in his dissent in Wygant arguin g that: "I t is one thing fo r 
a whit e chil d t o b e taugh t b y a  whit e teache r tha t color , lik e 
beauty, i s only 'ski n deep' ; i t i s far mor e convincin g t o experi -
ence that truth o n a  day-to-day basi s during the routine, ongo-
ing learning process."103 No othe r membe r o f the Court , how -
ever, joined his opinion. 

The stereotype justification shoul d b e an important justifica -
tion i n ligh t o f th e socia l cognitio n researc h o n prejudice . A n 
important componen t t o racism i s stereotypical thinkin g whic h 
cuts acros s th e socioeconomi c statu s o f blacks  i n ou r society . 
For example , on e stud y foun d tha t whe n a n individua l 
"bumped" someon e in the hall, the reaction of the person bein g 
bumped varie d dependin g o n th e rac e o f th e perso n wh o 
bumped them. When they were bumped by a black person, they 
felt tha t th e perso n wa s hostil e o r violent ; whe n the y wer e 
bumped b y a  whit e perso n the y fel t tha t th e individua l wa s 
merely playing around or dramatizing. When they were bumped 
by a  whit e person , the y excuse d th e behavio r a s unintentiona l 
and harmless. 104 Th e employmen t o f mor e blac k physicians , 
lawyers, o r eve n Suprem e Cour t justices , might hel p overcom e 
those stereotypes . Having a  black teache r wil l make blac k and 
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white student s pu t asid e thei r stereotype s abou t th e incompe -
tence of blacks . Especially, a s affirmative actio n move s beyon d 
tokenism, a  substantia l influ x o f minoritie s int o position s o f 
respect an d authorit y migh t hel p overcom e stereotype s abou t 
incompetence. 

The stereotyp e theory , however , i s difficul t t o appl y i n th e 
multiracial context . Th e issu e i s reall y on e o f identifiabilit y 
rather tha n mixed-race . I f Naomi Zack , Gre g Williams, Mari a 
O'Brien Hylton , o r Judy Scales-Tren t ar e walking dow n a  hal l 
and bum p int o a  stranger , wha t wil l tha t strange r think ? Wil l 
that strange r thin k tha t h e o r sh e wa s bumpe d b y a  "white " 
person o r b y a  "black " person ? Bein g able t o "pass " a s whit e 
when, metaphorically speaking , walking down the hall can be a 
real privileg e whe n i t i s extende d t o busines s meeting s an d 
social gatherings . A  dark-skinne d perso n doe s no t hav e th e 
option o f movin g back an d fort h acros s the color line . A light-
skinned person exercises that option, even without trying. If our 
primary goa l i s t o hel p overcom e racia l stereotypes , the n i t i s 
hard t o se e ho w hirin g multiracia l individual s wh o ar e light -
skinned furthers tha t purpose . 

So Where Doe s This Leave Us? 

This discussio n o f th e variou s rationale s fo r affirmativ e ac -
tion create s muc h confusion . Som e justifications wor k wel l fo r 
multiracial individuals ; other rationale s do not. There are , sim-
ply, no easy answers o r blanket solutions . The important poin t 
is tha t w e recogniz e th e rang e o f way s tha t affirmativ e actio n 
can b e justifie d fo r multiracia l individuals . I n applyin g thes e 
justifications, w e nee d t o b e mindfu l o f th e utilit y o f thes e 
justifications. I f a  hiring decision come s down t o two blacks — 
one who is light-skinned and who has often passe d as white and 
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the othe r wh o i s dark-skinne d an d ha s live d a  lif e define d b y 
racial prejudice—w e shoul d prefe r th e dark-skinne d ove r th e 
light-skinned individua l (assumin g al l othe r factor s ar e equal) . 
On the other hand , i f a  hiring decisio n come s down t o a  white 
person an d a  mixed-rac e blac k person , w e shoul d favo r th e 
mixed-race black over the white, knowing that economic disad-
vantage fo r white s i s more easil y overcom e tha n i t i s even fo r 
advantaged blacks . Havin g a  sensitivit y t o rac e an d colo r a s 
well a s the justifications fo r affirmativ e actio n migh t permi t u s 
to use our limited resources more fairly an d effectively . 

Returning t o Gre g Williams' s stor y abou t bein g considere d 
for th e sherif f positio n i n Indian a ca n highligh t th e usefulnes s 
of thi s discussion . Greg' s relativ e wh o commente d tha t Gre g 
deserved t o b e th e beneficiar y o f affirmativ e actio n becaus e 
he ha d no t receive d an y "breaks " i n lif e wa s referrin g t o th e 
disadvantage theory . Greg' s childhood , afte r h e wen t t o liv e 
with hi s blac k relatives , wa s define d b y hi s minorit y racia l 
status. Gre g deserve s reparation s fo r thos e experiences . Th e 
black minister , however , wa s als o correc t t o not e tha t Gre g 
would d o littl e t o overcom e stereotype s abou t black s whe n h e 
walks o n patro l i n th e neighborhoods . Th e communit y woul d 
view hi m a s anothe r "white " polic e officer . I f a  mor e visibl e 
black wer e availabl e fo r th e position, who coul d als o mee t th e 
reparations theory , then tha t other person may be more deserv-
ing (assuming all other factors ar e the same). But, if the alterna -
tive i s anothe r whit e sheriff , the n clearl y Gre g i s th e mor e 
deserving candidate. No matte r ho w disadvantage d wa s Greg' s 
life experience , h e wil l alway s hav e th e privileg e o f "passing " 
that i s no t accorde d t o man y dark-skinne d blacks . A s Albio n 
Tourgee noted , an d Chery l Harri s ha s reiterated , ther e i s a 
property value in whiteness, even for "blacks. " 
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C. Transracial  Adoptions 

The National Association of Black Social Workers (NABSW ) 
strongly influence d ou r adoptio n an d placemen t policie s b y it s 
1972 positio n pape r i n whic h i t strongl y argue d agains t th e 
adoption o f blac k childre n b y whit e families. 105 Althoug h th e 
NABSW ma y hav e mad e a n importan t contributio n t o ou r 
understanding o f th e bes t interes t o f blac k childre n seekin g 
family placement , i t ha s als o perpetuate d star k black/whit e 
thinking about society . Its position paper states : "Our society is 
distinctly blac k o r whit e an d characterize d b y white racis m a t 
every level. We repudiate the fallacious an d fantasied reasonin g 
of some that whites adopting Black children will alter that basic 
character."106 Unfortunately , i n tryin g t o protec t th e interest s 
of black children, the NABSW ignored the interests of the grow-
ing numbe r o f multiracia l childre n b y assumin g tha t w e ca n 
easily divide society into black and white categories. 

The NABSW position pape r ha s generate d extensiv e discus -
sion of transracia l adoptions. 107 Will blacks face cultura l geno-
cide if black children ar e made available fo r adoptio n b y white 
couples? Do black children suffe r s o much fro m th e foster car e 
system tha t the y ar e bette r of f place d with a  white famil y tha n 
allowed to languish in the foster car e system? 

Many voic e concer n abou t preservin g "blac k culture " an d 
serving th e bes t interes t o f "blac k children, " bu t giv e littl e 
attention t o ho w w e defin e "black. " I n particular , the y ignor e 
that many children available for adoption ar e multiracial rathe r 
than exclusivel y whit e o r black. 108 Multiracia l children 109 ar e 
usually lumpe d int o th e categor y "black " o n th e assumptio n 
that step s nee d t o b e take n t o preserv e thei r blac k heritag e 
without an y consideratio n o f whethe r w e ar e using famil y la w 
to create  rather than preserve cultural heritage.110 Consider : 
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A biracial youngster whose birth mother is White and whose father is 
unknown was classified a s Black. His foster family was then classified 
as White, eve n thoug h th e Whit e foste r mothe r wa s marrie d t o a n 
African American . The foste r chil d thu s becam e a  candidate fo r re -
moval.111 

When w e assum e tha t al l childre n wit h a  whit e paren t an d a 
black parent should be treated as if they are black in the context 
of famil y placements , w e ar e sendin g th e messag e tha t thes e 
children shoul d b e classifie d an d treate d a s i f the y ar e black , 
thus increasin g th e likelihoo d tha t the y wil l languis h i n foste r 
care. 

We generall y ignor e wha t th e famil y compositio n o f thes e 
children woul d b e withou t adoption . I n man y o f th e reporte d 
cases of biracial children, the biological mother is white and the 
biological fathe r (wh o is not the mother's husband) i s black. 112 

Given ou r gendere d syste m o f childrearing , th e chil d woul d 
most likely have been raised in a white household absen t adop-
tion. Ironically , whe n w e classif y thes e type s o f mixed-rac e 
children a s blac k an d plac e the m i n a  blac k family , w e hav e 
transported the children to a different famil y situation than they 
would hav e experience d absen t adoption . Thos e wh o conside r 
"transracial adoptions " t o b e cultura l genocid e fo r blac k chil -
dren often ignor e the weaknesses o f the cultural genocide argu-
ment whe n childre n wit h whit e mother s an d blac k father s ar e 
placed i n white families . B y lumping together al l childre n wit h 
at leas t on e biologica l blac k paren t int o th e categor y "black " 
for adoptio n purposes , w e hel p construc t a  large r categor y o f 
"black" tha n would exis t absent adoption. 113 

In on e case , Reisman  v.  State  of  Tennessee  Department  of 
Human Services, 114 th e cour t recognize d th e mixed-rac e back -
ground o f a  chil d an d searche d fo r a  "mixed-race " coupl e t o 
adopt th e child. 115 Bu t th e cour t neve r define d exactl y wha t i t 
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meant b y a  "mixed-race " couple . Ordinarily , i f n o adoptio n 
takes plac e an d th e nuclea r famil y stay s intact , a  mixed-rac e 
child i s raise d b y parent s o f tw o differen t race s (let' s assum e 
white and black for thi s discussion). Those parents do not have 
the same racial make-up as the child, who is half white and half 
black. The only way that chil d would shar e the racial make-u p 
of hi s o r he r parent s i s i f th e parent s wer e eac h half-whit e 
and half-blac k (possibl e bu t unlikely) . In what sense , one mus t 
wonder, i s it better fo r a  "mixed-race" child to have parents of 
two different race s than two parents of the same race? In neither 
case doe s th e chil d reall y shar e he r racia l heritag e full y wit h 
her parents.116 

Other court s hav e use d th e ter m "biracial, " failin g t o ap -
preciate tha t nearl y al l black s (a s wel l a s man y whites ) ar e o f 
"mixed-race" backgroun d i n th e Unite d States. 117 Th e ter m 
"biracial," a s use d b y th e court s seem s t o b e limite d t o a n 
instance wher e a  chil d ha s a  whit e an d a  blac k parent . Wha t 
happens, one must wonder, when a  biracial child who grew up 
in a  white household grow s up and bears a  child. If she bears a 
child wit h a  whit e ma n i s he r chil d stil l biracial ? Wha t i f sh e 
bears a  child with a  black man? I s the child stil l biracial or will 
social conventio n caus e i t to b e considered black ? Th e biracia l 
category, a s use d b y court s an d commentators , seem s t o onl y 
reflect th e situatio n wher e a  chil d i s exactl y 5 0 percen t whit e 
and 5 0 percent black. It is not a  term that reflects a  spectrum; it 
simply designate s a  ne w point—th e middle—o n th e bipola r 
racial scale . Ironically , tha t middl e poin t probabl y doe s no t 
even exis t i n the case s to whic h i t i s being applied becaus e th e 
parent wh o i s labeled a s "black " probabl y i s the product o f a 
mixed-race heritage . Thus , althoug h i t migh t mak e sens e ab -
stractly t o recogniz e th e categor y "biracial " an d us e tha t cate -
gory to find homes for biracia l children, the category is actually 



Race 159 

unworkable. Nearl y al l o f u s are , i n fact , multiracial , an d i t 
distorts realit y furthe r t o conside r onl y th e chil d wit h on e 
"white" and one "black" paren t to be biracial. 

These classificatio n question s ar e challenging , becaus e th e 
courts d o no t defin e th e rac e o f a  chil d i n a  vacuum. Th e fac t 
that a  court recognizes a child as multiracial will not necessarily 
cause society t o trea t th e chil d a s multiracial . Societ y may stil l 
choose t o trea t th e chil d a s i f sh e i s black . I f a  court , fo r 
example, insisted on giving no racial preference to black parents 
over whit e parent s i n th e adoptio n o f a  multiracia l child , an d 
the chil d wa s eventuall y place d wit h whit e parents , th e chil d 
may stil l fac e unfavorabl e treatmen t b y friends , classmates , 
teachers, employers, and healt h car e workers who conside r th e 
child t o b e black . Som e peopl e ma y therefor e argu e tha t w e 
should tr y t o place the multiracia l chil d with a  black famil y s o 
that the child will learn how to deal with a racist society.118 But 
such a  preferentia l polic y make s th e assumptio n tha t th e bes t 
way t o lear n t o dea l wit h society' s classificatio n schem e i s t o 
adopt i t a s part o f one' s self-identity . Tha t i s a  dangerous pre -
sumption becaus e i t puts th e court s an d socia l servic e agencie s 
in th e positio n o f helpin g t o perpetuat e a n arbitrar y classifica -
tion system . Whil e som e peopl e ma y conside r suc h a  racia l 
classification syste m in the adoption contex t to be ameliorative, 
it also helps perpetuate th e subordinating "on e drop o f blood " 
rule for racia l classification unde r which a  person with a known 
trace o f Africa n ancestr y i s considere d t o b e black. 119 Racia l 
preference policie s fo r adoptio n o f multiracia l childre n there -
fore d o no t presen t exactl y th e sam e problem s a s the y d o fo r 
"black" children . Classifying a  multiracial child as "black" an d 
thereby preferentiall y placin g he r i n a  blac k hom e promote s a 
racist and subordinating classification system . 

We ge t a  differen t perspectiv e o n th e transracia l adoptio n 
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controversy whe n we examine i t from th e context o f a  multira-
cial child. First, we see that many of the children who the courts 
and socia l agencie s hav e unreflexivel y labele d a s "black " fo r 
adoption purpose s are , i n fact , multiracial . I t i s therefor e to o 
simplistic t o sa y tha t thes e case s rais e issue s o f "transracial " 
adoption onl y when a  white couple or individual trie s to adop t 
a multiracia l child . Second , w e se e tha t ou r goa l shoul d b e t o 
respect a n individual' s ful l racia l heritag e rathe r tha n distor t 
one aspec t o f tha t racia l heritage . When court s o r socia l agen -
cies distort one aspect of that racial heritage, they help perpetu-
ate ou r racis t "on e dro p o f blood " rule . Nonetheless , a s w e 
should stop applying to the context of multiracial children wha t 
is considere d b y som e t o b e goo d socia l polic y fo r blac k chil -
dren, w e shoul d als o b e carefu l no t t o transfe r thes e lesson s 
from case s involvin g multiracia l childre n t o case s involvin g 
black children . Ou r polic y o f preferrin g blac k parent s fo r a 
black child may be beneficial i n terms of preserving racia l heri-
tage an d eve n teachin g a  child ho w t o dea l with th e racis m o f 
our society. 120 Stretchin g tha t polic y t o includ e al l multiracia l 
children wit h a  "drop " o f African-America n bloo d reinforce s 
racism rathe r tha n th e bes t interes t o f the child . By taking tha t 
step, we ar e helping t o construc t a  bipolar racia l mode l whic h 
is disrespectfu l t o th e genuin e mixed-racia l heritag e o f tha t 
child. Children shoul d no t be the instruments of such socia l en-
gineering. 

How the n coul d w e reall y mov e toward a  spectru m o f rac e 
rather tha n fals e polarities? We could begin by truly investigat -
ing ou r racia l heritage . Th e assumptio n woul d b e tha t w e al l 
are o f mixed-racia l heritag e an d th e challeng e woul d b e t o 
discover a s much o f tha t famil y tre e a s possible. If the chil d i n 
the Reisma n case , fo r example , coul d b e determine d t o hav e 
ancestry fro m Africa , Europe , an d Nort h America , the n w e 
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could hop e th e chil d woul d b e taught t o hono r an d valu e tha t 
mixed-racial heritage. It is wrong to assume, however, that only 
parents wh o share d tha t identica l racia l backgroun d woul d tr y 
to honor and respect a child's racial heritage. Outside the adop-
tion context , adult s wh o marr y someon e o f anothe r rac e an d 
bear childre n togethe r routinel y rais e multiracia l children . W e 
expect the m t o hono r an d respec t a  heritage t o whic h the y d o 
not directl y belong . B y only sendin g th e multiracia l chil d t o a 
multiracial household , w e attemp t t o d o th e impossible—giv e 
each o f u s parent s wit h racia l background s identica l t o ou r 
own. Tha t doe s no t alway s happe n outsid e th e adoptio n con -
text, an d ther e i s n o reaso n t o impos e i t artificiall y ont o th e 
adoption context . 

A proble m wit h thi s thesi s i s tha t muc h Africa n heritag e 
was lost through force d deportatio n an d enslavement. Whereas 
many people of European heritag e can trace their families bac k 
to a  specifi c country , man y peopl e o f Africa n heritag e canno t 
because o f th e coerciv e natur e o f thei r voyag e t o th e Unite d 
States. Fo r th e chil d wit h Africa n heritage , th e tas k o f tracin g 
back ancestry  ma y becom e a  lesso n i n th e trial s o f force d en -
slavement. And , fo r a  multiracia l child , i t may lea d " a descen -
dant to an irreconcilable slave and slave-owning genealogy." 121 

As we begi n t o acknowledg e th e multiracia l category , we ma y 
also tak e th e opportunit y t o brea k dow n th e monolithi c cate -
gory o f "Africa " an d discus s the many countrie s o f tha t conti -
nent. Suc h discussion s ma y no t onl y hel p childre n o f Africa n 
heritage t o learn mor e abou t thei r heritag e bu t ma y help al l of 
us to move beyond our monolithic thinking about Africa . 

A final difficulty i s confidentiality. Childre n who are adopted 
often hav e special problems i n tracing their heritage because of 
the confidentiality o f the adoptio n proceedings . Nonetheless, if 
their racia l heritag e i s t o b e meaningfull y honore d an d re -
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spected, i t woul d see m importan t fo r th e adoptio n agenc y t o 
collect a s much informatio n a s possible while the birth mothe r 
and fathe r ar e know n t o them . Rathe r tha n classifyin g a  chil d 
as "black " o r "multiracial, " i t woul d b e helpfu l t o lear n a s 
much a s possible about what kind o f African heritag e the child 
may hav e (a s wel l a s wha t kind s o f othe r heritag e th e chil d 
might have) . I f thi s informatio n i s communicated t o th e adop -
tive parents , the n the y ca n tr y mor e faithfull y t o lear n abou t 
that heritag e an d t o imbu e i n th e chil d a  sens e o f prid e abou t 
that heritage . 

Adoption, b y definition, i s a highly individualized proces s t o 
which w e devot e considerabl e socia l resources . Ther e i s n o 
excuse fo r socia l agencie s an d court s t o blindl y perpetuat e th e 
"one dro p o f bloo d rule " withou t full y investigatin g th e bes t 
interests of the child . 

In sum , th e invisibilit y o f multiracia l individual s i s subtl y en -
forced, throug h Censu s rules , affirmative actio n programs, an d 
adoption policies . Clums y policie s hav e unconsciousl y pre -
served a  "on e dro p o f bloo d rule " tha t result s i n nearl y al l 
people of mixed-racial heritage being labeled "black. " I t is time 
for u s t o conside r why  w e engag e i n racia l categorizatio n s o 
that we can develop rules that achiev e ameliorative rathe r tha n 
subordinating purposes . I  wil l presen t a  modes t proposa l fo r 
how t o achiev e respectfu l Censu s categorizatio n i n chapte r 8 , 
and hop e tha t other s wil l joi n m e i n beginnin g th e journe y 
toward respectfu l racia l categorizatio n i n th e contex t o f othe r 
issues. 
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Disability 

"Transvestism, transsexualism , pedophilia , exhibitionism , vo -
yeurism, gende r identit y disorder s no t resultin g fro m physica l 
impairments, o r othe r sexua l behavio r disorders" 1 wer e ex -
cluded from coverag e under the Americans with Disabilities Act 
(ADA) in order fo r th e statute to avoi d defeat . Th e definitiona l 
fight about which disabilities should be covered by the ADA has 
had the same moral overtones a s the controversies surroundin g 
whether Titl e VI I shoul d cove r transsexual s an d transvestites . 
Citing the repugnance of an employer having to tolerate a trans-
vestite wearin g a  dress , Senato r Helm s commente d fro m th e 
Senate floo r durin g th e AD A debate : "D o w e reall y wan t t o 
prohibit thes e privat e institution s fro m makin g employmen t 
decisions base d o n mora l qualifications?" 2 Th e ADA' s "pe r s e 
exclusion fro m it s definitio n o f a  disabilit y o f wha t i t call s 
'sexual behavio r disorders ' reifie s th e mora l gri d tha t lie s be -
neath th e notion o f a  disability. Rathe r tha n changin g the ethi-
cal significance o f disabilities , the Act carves out a  new class of 
untouchables define d b y sexualit y an d se x behaviors." 3 Th e 
ADA reinforce s th e cas e la w w e examine d unde r Titl e VI I b y 
condoning discrimination agains t transsexuals an d transvestite s 
even when they are qualified t o perform thei r employment . 

163 
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Despite this moralistic limitation o n the definition o f disabil -
ity, th e AD A stil l i s criticize d fo r bein g to o inclusive , fo r no t 
being limite d t o th e "worthy " disabled . A s on e commentato r 
has stated , "th e definitio n o f disabilit y i s so broad tha t i t ma y 
be raise d b y man y peopl e wh o ar e unabl e t o o r unwillin g t o 
work bu t wh o wil l hide behind th e claim o f disability." 4 AD A 
cases, however , rarel y aris e becaus e peopl e ar e "unable " o r 
"unwilling" t o work . The y usuall y aris e whe n employer s per -
ceive peopl e a s bein g unfi t fo r a  jo b based  o n a n irrelevan t 
physical characteristic . 

The controvers y surroundin g so-calle d sexua l disorder s wa s 
played ou t durin g th e draftin g an d passag e o f th e ADA . Obe -
sity, learnin g disabilities , ba d backs , allergies , an d alcoholis m 
are currentl y a t cente r stage . Ridiculed , stereotyped , coerced , 
and mistreated , th e "obese " ca n serv e a s a  metapho r fo r indi -
viduals wh o ar e no t see n a s "worthy " o f protectio n unde r th e 
Americans wit h Disabilitie s Act . The y receiv e littl e protectio n 
under the ADA and much socia l castigation. As the Wall  Street 
Journal quipped : "Ther e i s littl e questio n tha t mos t peopl e 
would give generously to ease the way of the truly disabled int o 
mainstream America . Bu t people with lowe r bac k pain ? Sinus -
itis sufferers?" 5 (Thes e sam e Wall  Street  Journal editors , how -
ever, als o oppos e mandator y cur b cut s whic h ar e essentia l t o 
the mobilit y o f peopl e wh o us e wheelchairs— a grou p tha t i s 
usually considere d "trul y disabled.") 6 On e mus t wonde r wh y 
such institutions as the Wall Street Journal that have a professed 
commitment t o th e "trul y disabled " conside r i t fai r gam e t o 
ridicule peopl e the y conside r undeservin g o f AD A protection . 
Their lou d contemp t provide s som e o f th e stronges t evidenc e 
for why expanded protection i s needed. 

Deciding t o cove r disabilitie s suc h a s obesit y unde r federa l 
anti-discrimination law , however , present s difficul t definitiona l 
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questions. Because disability law is bipolar, the courts have had 
to provide stark yes or no answers—either obesit y is a covered 
disability o r not . Body weight an d obesity , however, exis t on a 
spectrum. Ther e ar e th e "overweight, " th e "medicall y signifi -
cant obese," "gross obesity," and the "morbidly obese." 7 These 
terms ar e define d i n compariso n wit h "ideal " weight s whic h 
are take n fro m insuranc e compan y table s rathe r tha n medica l 
determinations o f bod y fat . Thus , a  muscula r bod y builde r 
might fit any of these definitions althoug h hi s or her body fa t i s 
quite low ; o r a  frai l individua l wit h poo r muscl e ton e an d 
conditioning migh t b e considered t o b e in th e "normal " rang e 
although he or she has a high percentage of body fat. Moreover , 
people's weight varies over time so that "obesity " i s not even a 
static condition fo r a  given person. Embedded with much socia l 
significance, obesity remains an elusive category. How then can 
we create legal protections for such an unruly category ? 

I. Bod y Siz e 

Even researc h suggestin g ther e i s a n "obese " gen e doe s no t 
lessen th e castigatio n o f th e obese . A  recen t politica l cartoo n 
featured a  woman walking with a man, who was eating a triple-
decker ice cream cone ; on th e woman's shir t was a  sign sayin g 
"I'm wit h FATSO , MR . HORMONALL Y CHALLENGED " 
and a n arro w pointing t o th e man. 8 Th e message is clear—th e 
obese will be the subject of ridicule irrespective of whether thei r 
obesity is caused by overeating, hormones, or genes. 

One of my mother's favorit e expressions , usually targeted a t 
my siste r an d myself , is , "Yo u can' t b e to o ric h o r to o thin. " 
Social scientist s illustrat e thi s familia r sayin g wit h empirica l 
evidence tha t wome n wh o ar e obes e durin g thei r adolescen t 
years ar e likel y t o hav e lowe r socioeconomi c statu s i n late r 
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life.9 Additiona l bod y weigh t seem s t o limi t women' s upwar d 
economic mobility ; workin g clas s communitie s a s wel l a s th e 
black community see m less obsessed with women's weight than 
middle-class communities. 10 My mother' s statemen t was reflec -
tive o f he r rac e (white) , and clas s (middle-class ) a s wel l a s th e 
gender o f he r daughter s sinc e standard s fo r women' s appear -
ance ar e mor e stringen t tha n fo r men' s appearance . Obesit y 
therefore correlate s wit h gender , race , socioeconomi c status , 
and disability ; ye t obesit y discriminatio n i s ofte n beyon d th e 
reach of anti-discrimination law . 

Even whe n obesit y discriminatio n doe s receiv e lega l protec -
tion, favorabl e cour t decision s ar e heavil y criticize d an d eve n 
ridiculed b y th e media . A  Wall  Street  Journal  editoria l com -
mented disdainfull y tha t "th e morbidl y obes e ar e jus t som e of 
the man y mysteriou s subgroup s finding  spac e i n th e ADA' s 
expanding tent." 11 Othe r medi a report s criticize d Debora h 
Birdwell, who weighs 25 0 pounds, for claimin g that she should 
be abl e t o brin g he r ow n foldin g chai r t o a  movi e theate r s o 
that sh e could watch a  movie with he r niece . The obese should 
"choose" t o diet , shoul d sta y ou t o f publi c view , an d shoul d 
stay ou t o f th e labo r force , althoug h w e d o no t wan t t o offe r 
them public assistance if they are unemployed. As Betsy Hart, a 
former Whit e Hous e spokesperso n an d pres s secretar y t o th e 
House Republica n Polic y Committe e ha s said , Debora h Bird -
well shoul d no t b e abl e t o recove r unde r th e American s wit h 
Disabilities Ac t becaus e sh e "can' t pas s b y th e Ho-Ho s i n th e 
grocery stor e withou t partaking." 12 Eve n i f Birdwel l ha s a  ge-
netic predispositio n towar d obesity , Har t argues , "i t doesn' t 
mean that one should give in, or that such a person has a moral 
claim to my sympathies, pocketbook, o r job."13 

Dozens o f la w revie w article s hav e bee n writte n i n th e las t 
several year s arguin g tha t "obesity " shoul d b e covere d b y th e 
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Americans with Disabilities Act.14 Although some attention ha s 
been devote d t o th e fac t tha t societ y ha s mor e stringen t rule s 
for women's body weight than for men's and that obesity corre-
lates with socioeconomic status , little has been made of the fac t 
that obesit y disproportionatel y affect s black  women . A  pur e 
disability focu s o n obesit y misse s the gende r an d rac e implica -
tions o f thi s societa l category . Further , becaus e obesit y exist s 
along a  spectrum o f bod y weight , we only ge t a  proper pictur e 
of society' s treatmen t o f obesit y i f w e examin e th e rang e o f 
arbitrary, weight-related restriction s that have been imposed by 
employers and other institutions on people who are purportedly 
underweight a s well as overweight . 

A. Underweight 

I wa s no t particularl y consciou s o f m y bodyweigh t unti l I 
was at a  party with som e girlfriends whe n I  was around twelv e 
years old. The conversation turne d t o who was the "skinniest " 
and all eyes soon converged on me. I immediately protested tha t 
I was certainly no t the smallest and turned a n accusatory finger 
to my best friend, Meg , whom I considered to be much skinnier . 
Before I  coul d coun t t o ten , someon e ha d foun d a  bathroo m 
scale and insisted that we each weigh ourselves. To my chagrin, 
I wa s th e onl y gir l wh o wa s stil l unde r ioo— a marke r tha t 
soon became my secret goal. For us, moving past the ioo poun d 
mark wa s a  watershe d i n th e transitio n ou t o f girlhoo d int o 
womanhood. I t was a transition m y body was slow to make. 

The days of weighing unde r io o pound s ar e a  distant mem -
ory for me , but man y othe r women find themselves to b e quit e 
small eve n i n adulthood . The y complai n tha t the y ar e infanti -
lized an d no t take n seriousl y i n a  societ y tha t use s norm s fo r 
men's heigh t an d weigh t fo r respect . A s the Nationa l Associa -
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tion o f Professiona l Basebal l League s argue d i n defens e o f it s 
inflexible standar d o f 5  fee t 1 0 inche s an d 17 0 pound s fo r 
baseball umpires: an umpire "mus t be a person who command s 
respect of big fellows, big men." 15 

Unfortunately, thes e standards fo r respec t ar e not limite d t o 
Major Leagu e Basebal l umpires . Th e Ne w Yor k Cit y Depart -
ment o f Park s an d Recreatio n wa s a t a  los s t o provid e an y 
explanation for its requirement that lifeguards be 5 feet 7 inches 
with a  minimu m weigh t o f 13 5 pounds : "th e rea l basi s fo r 
those standard s wa s jus t tha t i t wa s fel t tha t ther e ha d t o b e 
some line of demarcation." 16 

When hiring police officers, citie s have been slow to eliminate 
minimum heigh t an d weigh t requirements . I n on e o f th e first 
cases successfully challengin g such requirement s unde r Califor -
nia stat e anti-discriminatio n law , the concurrence expresse d it s 
uneasiness with replacin g suc h requirement s wit h physica l per -
formance test s o f actua l ability : " A facto r upo n whic h ther e i s 
neither evidence nor discussion here is that of public confidence . 
The police arm function s no t onl y to protec t th e public, but t o 
instill i n tha t publi c confidenc e tha t i t i s bein g protected—a n 
increasingly difficul t tas k i n thes e day s o f risin g crim e rates . 
Some nondiscriminator y minimu m siz e requiremen t i s entirel y 
in order." 17 I n othe r words , eve n i f a  woma n wa s physicall y 
qualified t o do the job, she should be disqualified i f her presence 
on th e forc e woul d erod e publi c confidence . Th e Cit y o f Eas t 
Cleveland trie d t o defen d a  150-poun d minimu m weigh t rul e 
for polic e officer s unde r th e theor y tha t a  potentia l assaulter 
would b e affecte d b y th e siz e o f th e polic e officer . Th e cour t 
readily dismisse d thi s conclusio n finding  that : "Th e assaulte r 
could hardl y tel l whethe r a  full y clothe d polic e office r weigh s 
145, o r 155 , pounds , eve n assumin g tha t i f h e coul d suc h 
knowledge woul d b e relevan t i n hi s decisio n a s t o whethe r t o 
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assault a n office r o r not." 18 Nonetheless , the cour t di d uphol d 
the 5-foo t 8-inche s heigh t requiremen t becaus e o f th e "nearl y 
universal us e o f heigh t requirement s i n hirin g police." 19 A s 
with th e weigh t requirement , th e offere d justificatio n wa s "th e 
psychological advantag e o f a  talle r officer," 20 whic h th e cour t 
found rational . 

The deferenc e t o th e psycholog y o f potentia l assaulter s o r 
criminals i n maintainin g heigh t an d weigh t requirement s t o 
exclude wome n fro m la w enforcemen t reache d a  pea k wit h 
the U.S . Supreme Court' s decisio n i n Dothard  v.  Rawlinson, 21 

Instead of relying exclusively on the argument that size is crucial 
to maintainin g a  psychologica l advantag e i n la w enforcement , 
the stat e o f Alabam a directl y argue d tha t bein g a  ma n wa s 
essential t o effectiv e la w enforcement . Becaus e mal e prisoner s 
may desir e to rap e femal e priso n guards , the stat e o f Alabam a 
successfully argue d tha t th e femal e "employee' s ver y woman -
hood woul d .  . . directl y undermin e he r capacit y t o provid e 
the securit y tha t i s th e essenc e o f a  correctiona l counselor' s 
responsibility."22 Ironically , the Court found n o support for the 
5-foot 2-inche s an d 120-poun d weigh t requiremen t fo r priso n 
guards bu t di d find  suppor t fo r th e pe r s e exclusio n o f al l 
women. 

Dothard v.  Rawlinson  wa s decide d b y th e U.S . Suprem e 
Court i n 197 7 an d ha s neve r bee n overturne d althoug h court s 
have increasingl y trie d t o confin e it s holdin g t o prisons , lik e 
Alabama's, with large number of sex offenders an d very volatile 
conditions. Prisone r psychology—no t t o respec t peopl e wh o 
are femal e o r small—i s no t limited , however , t o th e priso n 
setting. Women wh o ar e smal l kno w ho w i t feel s t o fac e suc h 
disrespect i n al l walk s o f life . So-calle d prisone r psycholog y i s 
just a distilled version of larger society . Empirical research con -
firms the hypothesis that shortness harms women's professiona l 
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status an d eve n thei r perceive d physica l attractiveness. 23 

Women usually cannot reach the glass ceiling. 
Sandra Bern , a psychologist who i s most noted fo r he r wor k 

on gender socialization , has noted that we exclude short people 
from firefighting based on the stereotype that they are incapable 
of fighting fires  effectively . A t four-fee t nine-inches , sh e ask s 
how w e woul d structur e societ y i f everyone  wer e he r size . 
"Would al l the houses in this community o f shor t people even-
tually bur n down?" 24 No , sh e answers , we would construc t a 
world aroun d tha t nor m fo r height . Sh e argues : "Th e mora l 
here shoul d b e obvious : shortnes s isn' t th e problem; th e prob -
lem lie s i n forcin g shor t peopl e t o functio n i n a  tall-centere d 
social structure." 25 Th e nor m tha t i s chose n fo r profession s 
such a s firefighting  i s base d o n th e averag e physiqu e o f whit e 
men; our homes would probably b e equally saf e fro m fires had 
we chose n a  nor m mor e closel y centere d aroun d th e averag e 
height fo r women . Bu t w e rarel y questio n whos e norm s ar e 
chosen. 

B. Overweight 

Diatribes agains t people who are obese have a long tradition 
within American culture . Dating back to the Biblical injunctio n 
that the "glutton will be reduced to poverty,"26 Western society 
continues to affirm th e stereotype that people who are obese are 
slovenly, lazy , an d lac k energy. 27 Smal l childre n rat e a n obes e 
child as less likeable than a  child with no visible physical handi-
cap, a  chil d wit h crutche s an d a  brac e o n th e lef t leg , a  chil d 
sitting in a wheelchair with a  blanket covering both legs, a child 
with the left hand missing, or a child with a facial disfiguremen t 
on the lef t sid e of the mouth. 28 B y college, students repor t tha t 
they woul d rathe r marr y someon e wh o i s a n embezzler , ex -
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mental patient, cocaine user, or shoplifter tha n someone who is 
obese.29 Overweight adults report that they experience constan t 
public humiliation wit h people snatching food ou t of thei r gro-
cery baskets , givin g the m dirt y looks , o r offerin g rud e re -
marks.30 

Abstractly, on e woul d thin k tha t maximu m weigh t rule s 
would impac t mor e harshly agains t men  tha n women , becaus e 
men, o n average , ar e bigge r tha n women . I n fact , th e opposit e 
result occur s becaus e maximu m weigh t requirement s ar e im -
posed through a  gender-specific lens . In other words, we do not 
have the same maximum weight rules for women and men, even 
for wome n an d me n o f th e sam e height . Thus , both minimu m 
and maximu m weigh t rule s hav e a  disparat e impac t agains t 
women becaus e minimu m weigh t rule s ar e gender-neutra l an d 
maximum weigh t rule s ar e gender-specific . Women , therefore , 
only avoi d discriminatio n i f the y fit a  narro w ban d o f accept -
able body weight . 

Stricter weight standards for women than men have an enor -
mous impac t i n women' s lives . Researcher s hav e foun d tha t 
for bot h blac k an d whit e wome n bein g overweigh t inversel y 
correlates with family income. 31 Obesity does not play the same 
role in the lives of men. Men who are overweight are less likely 
to marr y bu t d o no t far e wors e o n measure s o f educatio n an d 
family income. Overweight women live in households that aver-
age $670 0 les s in yearl y income , complet e one-thir d o f a  yea r 
less in school , remain 2 0 percent les s likely to get married, an d 
have highe r rate s o f househol d povert y tha n thei r les s heav y 
counterparts.32 Thes e rule s ofte n hav e a  particula r disparat e 
impact o n blac k wome n wh o are , o n average , heavie r tha n 
white women afte r th e third decade of life . 

The commonl y recognize d notio n tha t appearanc e rule s ar e 
more rigi d fo r wome n tha n fo r me n i s played ou t i n th e case s 
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involving weight requirements , nearly al l of which ar e brough t 
by women. As feminists have long said, "fat is a feminist issue. " 

Despite th e disproportionat e effec t tha t maximu m weigh t 
rules have on women's employment opportunities , few of these 
rules ar e susceptibl e t o lega l challenge . A successful lega l chal -
lenge unde r a  disparat e impac t theor y require s a  larg e work -
force wher e statisticall y significan t comparison s ca n b e mad e 
between th e employmen t opportunitie s fo r wome n an d men . 
Moreover, the weight policies must be explicit so that plaintiff s 
can prove tha t gender-specifi c weigh t rule s are the cause of th e 
disparate impact . A n offic e wit h thi n femal e receptionist s an d 
chubby mal e file  clerk s woul d b e unlikel y t o b e legall y chal -
lengeable because the workforce woul d be too small for statisti -
cal significanc e an d th e polic y i s unlikel y t o b e explicit . Th e 
airline industry, however, has been a perfect forum fo r challeng-
ing mor e stringen t rule s fo r wome n tha n fo r men . I n a  199 4 
case agains t USAir , a  federa l cour t foun d tha t th e airlin e ha d 
more stringen t rule s fo r wome n tha n fo r men. 33 I n a n earlie r 
case agains t Continental , a  federa l cour t foun d tha t th e airlin e 
had no  weight standards a t al l for me n and stringen t standard s 
for women. 34 As with the minimum weight rules in prisons an d 
police departments , th e justificatio n wa s publi c relations . Thi s 
time the weight rule was needed "t o creat e the public image of 
an airlin e whic h offere d passenger s servic e b y thin , attractiv e 
women, who m executive s referre d t o a s Continental' s 
'girls.' " 3 5 None of these rules mentioned race although it seems 
clear tha t th e employer' s ide a o f a  "thin , attractiv e woman " 
was race-based . 

Plaintiffs wh o have challenged maximu m weigh t rule s unde r 
Title VI I have typicall y bee n wome n wh o wer e slightl y ove r a 
gender-specific standard . I n th e airlin e cases , fo r example , th e 
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female plaintiff s ha d bee n hire d i n accordanc e wit h th e maxi -
mum weight standard bu t were disciplined o r terminated whe n 
they coul d no t maintai n th e require d weight . Thes e wome n 
could no t b e characterized a s "obese " a s they were only a  fe w 
pounds ove r th e norm fo r women . Women wh o ar e character -
ized a s "obese " hav e generall y brough t thei r claim s unde r th e 
Americans with Disabilities Act rather than Title VII. Instead of 
challenging weigh t rule s a t larg e workforce s wher e th e rule s 
are explici t an d gender-specific , thes e wome n hav e challenge d 
maximum weigh t rule s a t smalle r institution s wher e th e rule s 
are mor e subtle . Th e AD A case s therefor e mov e u s alon g th e 
spectrum fro m th e underweigh t an d mildl y overweigh t case s 
that hav e bee n brough t unde r Titl e VI I t o th e obese . I f w e 
remember that women who are small as well as women who are 
mildly "overweight " hav e faced gender-base d discrimination , i t 
should no t surpris e u s tha t wome n wh o ar e "obese " fac e sub -
stantial employmen t discrimination . A s w e advanc e alon g th e 
weight spectrum, societal treatment worsens . 

C. Obese 

Toni Lind a Cassista , wh o wa s 5-fee t 4-inche s tal l an d 
weighed 30 5 pounds , applie d fo r repeate d opening s a t a  loca l 
health foo d store. 36 Her prior work experienc e fit the qualifica -
tions that the store stated i t sought i n a  new employee. Despite 
evidence that Cassista' s weight had bee n an explici t factor dur -
ing the hiring process, the jury returned a  unanimous verdic t in 
favor o f th e defendant , a  health foo d store . O n appea l i n stat e 
court, on e issu e wa s whethe r obesit y wa s a  covere d disabilit y 
under the California Disabilit y Discrimination statute . The Cal-
ifornia Suprem e Cour t conclude d tha t obesity is only a  covered 
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disability i f ther e i s a  "physiologica l o r systemi c basi s fo r th e 
condition."37 Becaus e Cassist a coul d no t mee t tha t standard , 
she lost. 

Cassista ha d argue d tha t he r situatio n shoul d b e covered b y 
California stat e la w i f th e employe r perceived  he r a s bein g 
disabled, eve n i f sh e considere d hersel f t o b e able-bodied . 
Applying tha t argument , sh e noted tha t th e employe r ha d pre -
sumed tha t sh e lacke d physica l stamina , coul d no t lif t heav y 
boxes, an d coul d no t us e certai n equipmen t a t th e workplac e 
because o f he r weight . Th e Californi a Suprem e Cour t rejecte d 
her argument, concluding that the employer must have regarded 
her as having a physiological disease or disorder which rendered 
her unqualified; i t was not sufficient fo r th e employer simply to 
regard her weight as rendering her unqualified. Because Cassista 
as well a s the defendan t ha d maintaine d a t tria l tha t sh e was a 
healthy and fit individual, she lost under California law . 

Bonnie Cook, who was 5-fee t 2-inche s tall and weighed over 
320 pounds, applied fo r a  position a s an institutional attendan t 
at a  residentia l facilit y fo r peopl e wit h menta l retardation. 38 

Like Cassista , Coo k clearl y wa s qualifie d fo r th e position . Sh e 
had hel d th e positio n fo r seve n previou s years , ha d departe d 
voluntarily, an d ha d a  spotles s wor k record . Th e employe r 
refused t o rehir e her , claimin g tha t he r obesit y compromise d 
her ability to evacuate patients in case of an emergency and pu t 
her a t greate r ris k o f developin g seriou s ailment s an d filing 
worker's compensatio n claims . I t testifie d tha t i t woul d onl y 
rehire he r i f sh e reduce d he r weigh t t o 19 0 pounds . A  jur y 
awarded th e plaintif f $100,00 0 i n compensator y damage s un -
der federal anti-discriminatio n la w despite the fact that the trial 
court instructed th e jury that " a conditio n o r disorder i s not an 
impairment unles s i t .  . . constitute s a n immutabl e conditio n 
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that th e perso n affecte d i s powerles s t o control." 39 I n othe r 
words, Cook lik e Cassist a wa s onl y abl e to prevai l i f sh e con -
vinced the jury that her obesity was "innate" and "immutable. " 
Cook met this burden of proof wherea s Cassista did not . 

Cook als o was mor e successfu l tha n Cassist a unde r th e "re -
garded as " pron g o f anti-discriminatio n law . Cook , lik e Cass -
ista, had argue d tha t she was a  healthy an d qualified individua l 
but tha t th e defendant-employe r ha d treate d he r a s i f obesit y 
were a  physica l impairment . Th e federa l cour t o f appeal s ac -
cepted thi s argument , concludin g tha t th e employe r "treate d 
plaintiff's obesit y a s i f i t actuall y affecte d he r musculoskeleta l 
and cardiovascular systems." 40 That conclusion was possible in 
Cook becaus e th e employe r specificall y sai d tha t he r obesit y 
would preclud e he r fro m performin g man y o f th e physica l as -
pects of the job. 

Unanswered b y th e court' s reasonin g i n Cook,  however , i s 
whether a n employe r coul d simpl y sa y tha t i t think s tha t th e 
public woul d objec t t o a n obes e perso n workin g i n a  healt h 
food stor e or working with mentally retarded people but that it , 
the employer , doe s not conside r th e individual t o b e physically 
impaired du e t o obesity . I f bot h th e plaintif f an d defendan t 
maintain that the plaintiff i s healthy, but defendant dispute s her 
good "publi c image," can a plaintiff prevai l under the reasoning 
in Cook?  I  suspect not . Employer s therefor e ma y b e bette r of f 
revealing thei r real , stereotypica l reason s fo r rejectin g peopl e 
who are obese for employment rather than hiding behind appar -
ent, objective , physica l facts . Althoug h federa l anti-discrimina -
tion law may provide some relief i n employment case s for peo -
ple wh o ar e obese , i t i s unlikel y t o b e a  panacea agains t suc h 
discrimination. As we move from th e underweight, to the over-
weight, to the obese , we see federal anti-discriminatio n protec -
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tion evaporating except for the rare case in which the employer 
acknowledges tha t i t considere d th e plaintiff' s obesit y t o b e a 
physical disability . 

The ADA is a bipolar model , causing the courts to determin e 
whether an individual is entitled to protection based on whether 
he or sh e fits the category "disabled. " A  recent example whic h 
highlights th e inappropriatenes s o f th e bipola r framewor k un -
der the ADA involves Deborah Birdwell . Birdwell i s obese an d 
had wante d t o se e a  movi e wit h he r niece . Knowin g tha t sh e 
could not fit into a movie theater seat , she called ahead to ask if 
she coul d brin g he r ow n chai r an d us e i t i n th e wheelchai r 
section.41 She was told that she could. But when she went to the 
theater with her chair, she was rudely told that she would not be 
able to us e it . Birdwel l sue d unde r th e public accommodation s 
provision o f th e ADA and th e case was settled . Had BirdwelP s 
case gone to trial, the outcome of the case would have depended 
upon whethe r BirdwelP s obesit y wa s considere d t o b e a  "dis -
ability." I n the language of the ADA: Did it substantially affec t 
a majo r lif e activity ? Sinc e going to a  movie theater i s unlikely 
to be considered a  "majo r lif e activity, " Birdwel l would proba -
bly hav e ha d t o argu e tha t he r obesit y affecte d he r lif e mor e 
generally. Not havin g any specific information abou t her life, i t 
is impossibl e t o evaluat e whethe r sh e coul d hav e mad e tha t 
claim successfully . Bu t wh y mus t BirdwelP s obesit y hav e t o 
globally b e a  "disability " fo r a  theate r owne r t o allo w he r t o 
bring he r ow n chai r t o si t i n th e wheelchai r section ? Birdwel l 
was politely makin g a  reasonable reques t to a  theater owne r i n 
order t o patroniz e th e theater . Sh e suffere d disadvantag e be -
cause o f he r obesity . I f w e viewe d disabilit y i n term s o f th e 
disadvantages tha t i t cause s i n concret e situation s rathe r tha n 
on a  bipolar scale , we would easil y recognize tha t Birdwel l ha s 
a legitimate  clai m o f disability-relate d discrimination , an d tha t 
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both Cassista and Cook had valid claims since they were denied 
employment despite their qualifications . 

A les s bipola r mode l migh t attai n bette r justice . Sinc e th e 
term "obesity " doe s no t hav e a  standar d definition , i t makes 
little sens e t o tr y t o distinguis h betwee n th e "overweight " an d 
the "obese. " I f we viewed disabilitie s i n terms o f disadvantage , 
then w e woul d no t b e concerne d wit h tha t line-drawing . 
Women an d men who cannot mee t the arbitrary weigh t restric -
tions o f th e airlines 42 would hav e a s valid a  claim a s Debora h 
Birdwell wh o i s classifie d a s "morbidl y obese. " I n bot h cases , 
they have bee n force d t o suffe r disadvantag e du e to thei r bod y 
weight. In both cases , these imposed disadvantages had nothin g 
to do with their actual abilities. They should be entitled to make 
an individualize d showin g o f disadvantag e du e t o bod y size . 
The issu e shoul d b e disadvantag e rathe r tha n bipola r classifi -
cation. 

The obesit y case s als o rais e th e issu e o f ho w muc h signifi -
cance shoul d b e attache d t o th e criterio n o f "voluntariness. " 
One argumen t agains t coverin g obesit y unde r th e AD A i s tha t 
people wh o ar e obes e shoul d b e strongl y encourage d t o los e 
weight rathe r tha n t o receiv e societa l protection . Th e mos t 
paternalistic versio n o f thi s attitud e i s tha t anti-discriminatio n 
law should not cover "obese" people because we should provide 
them with ever y possible incentive to lose weight for their  own 
good. (Nonetheless, some studies show that dieting is ineffectiv e 
and sometime s physically dangerou s fo r people who ar e "over -
weight.")43 Similarly , som e commentator s hav e argue d tha t 
people wh o ar e bisexua l shoul d b e strongly encourage d t o ex -
press thei r heterosexua l sid e rathe r tha n b e protecte d i n thei r 
freedom t o choos e a  sexua l partner . Som e peopl e hav e als o 
suggested that light skin "blacks " such as Greg Williams should 
"pass" a s whit e rathe r tha n b e protected fo r thei r decisio n t o 
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embrace thei r African-America n heritage . Societ y i s suggestin g 
that peopl e wh o ar e obese , bisexual , o r multiracia l shoul d 
change thei r behavio r t o confor m t o society' s norm s fo r th e 
most value d member s o f society . Rarel y doe s societ y contem -
plate it s ow n rol e i n makin g thes e people' s live s difficul t an d 
unvalued. Wha t need s t o chang e i s th e attitud e o f th e viewe r 
rather than the actions of the person being viewed. 

Irrespective o f whethe r a  particula r individual' s obesit y ha s 
a geneti c component , voluntarines s shoul d no t b e relevan t t o 
statutory coverage. As bisexuals, who have the capacity to expe-
rience sexua l relation s wit h peopl e o f eithe r gender , shoul d b e 
able to choos e partners o f eithe r gender , individuals , who hav e 
the capacity to be thin o r obese , should b e able to choose to be 
obese. Bein g obes e an d bein g bisexua l stan d i n oppositio n t o 
the cultural norms for heterosexuality an d physical appearance . 
(In fact, thes e cultural norms are interrelated a s we have higher 
standards fo r women' s physica l appearanc e tha n men's. ) Th e 
ADA an d Titl e VI I shoul d challeng e th e impositio n o f thos e 
cultural norm s i n th e workplac e whe n the y conflic t wit h a n 
individual's qualification s t o perfor m a  job . Voluntarines s 
should no t b e a n excus e t o coerc e "choices " o f sexualit y o r 
physical appearance . Although bein g obese may correlat e wit h 
certain advers e healt h conditions , we allow cigarett e manufac -
turers to display billboard s associatin g their products with sex -
ual prowess . I t i s no t fai r t o singl e ou t th e obes e fo r thei r 
purportedly unhealth y lifestyl e whil e w e loo k th e othe r wa y 
regarding the far mor e serious threats to health caused by other 
lifestyle choices . 

One o f th e mos t dramati c an d coerciv e extension s o f th e 
"voluntariness" principle were the laws agains t interracia l mis -
cegenation. W e sen t "blacks " t o priso n wh o "chose " t o dat e 
"whites" i n violatio n o f anti-miscegenatio n law . W e crimi -
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nalized behavio r t o compe l sociall y acceptabl e sexua l expres -
sion. I t was no t unti l th e U.S . Supreme Cour t overturne d suc h 
laws in the 1970 s that we saw a dramatic rise in the number of 
interracial marriage s and an increase in the number o f births of 
multiracial children. Unfortunately, w e have not overturned th e 
voluntariness principle in the context of gender , sexual orienta -
tion, or disability discrimination. We still expect transsexuals to 
"choose" t o expres s onl y thei r sociall y acceptabl e gender , fo r 
bisexuals t o "choose " t o b e heterosexual , an d fo r peopl e t o 
"choose" t o die t t o thinness . Senato r Helms' s bol d statemen t 
that employers should be able to impose "mora l qualifications " 
on individual s wh o ar e qualifie d t o b e employe d stil l rule s 
disability law. 

II. Other Disabilit y Hybrid s 

The bipolar legal category reflected i n the label "obesity " i s not 
unique t o disabilit y law . Peopl e wh o hav e suffere d jo b losse s 
due to poor vision, 44 allergies, 45 cross-eyedness, 46 bad backs, 47 

and menta l depression 48 hav e sometime s falle n o n th e "able -
bodied" sid e of the bipolar divide and thereby been deprived of 
any recovery unde r th e ADA. Similar problems exis t under th e 
Individuals wit h Disabilitie s Educatio n Act, 49 a  broad-base d 
statute fo r childre n wit h disabilitie s wh o hav e specia l educa -
tional needs . Lik e th e ADA , th e IDE A i s base d o n a  bipola r 
model—disabled childre n ar e entitle d t o certai n benefit s an d 
nondisabled children are not . 

A. Alcoholism 

Like obesity , alcoholis m elude s definition . Drinkin g alcoho l 
is legal in the United States , and mos t adult s partake of alcoho l 
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during their lives. The United States ranks fifteenth in the world 
in annua l consumptio n o f alcoho l wit h eac h perso n drinkin g 
the equivalent of 5.3 gallons of 80-proof liquor. 50 "Alcoholism " 
is usuall y considere d t o b e th e "abuse " o f alcoho l althoug h 
there is not one accepted definition o f how much is too much. 51 

People who see k treatment fo r "alcoholism " an d companie s 
that tr y t o exclud e "alcoholics " fro m employmen t sometime s 
apply clumsy rules that do not always reach people with serious 
alcohol abus e problems . Fo r example , afte r th e Exxo n Valde z 
incident, Exxon Shipping Company adopted a  new policy "bar -
ring an y employe e wh o ha d eve r participate d i n a n alcoho l 
rehabilitation program fro m holdin g designated jobs within th e 
company."52 Theodor e Elle n wood, a  chie f enginee r o f a n oi l 
tanker, wa s remove d fro m hi s position pursuan t t o thi s polic y 
because he had participated i n a month-long alcohol rehabilita -
tion program a  year before th e Valdez incident. Ellenwood ha d 
never had an on-the-job problem with alcohol and a psychiatrist 
testified tha t Ellenwood ha d never been an alcoholic. 53 Because 
Exxon wa s operatin g unde r th e misconceptio n tha t i t coul d 
best protec t it s workplac e b y excludin g th e stati c categor y o f 
"alcoholics," i t bot h reache d to o broadl y an d no t broadl y 
enough. I t reached Ellenwood , wh o wa s seekin g treatmen t be -
fore hi s use o f alcoho l becam e problematic , an d di d no t reac h 
other employee s wh o ha d a n alcoho l proble m fo r whic h the y 
were not seekin g treatment. Ha d Exxo n create d a  policy base d 
on alcoho l abuse  rathe r tha n th e labe l o f alcoholism , i t woul d 
have better protected the public from alcohol-relate d problems . 

Alcoholics ar e generall y considere d t o b e poo r employees . 
When their alcoholism affects thei r job performance, employer s 
are particularly reluctan t t o accommodat e them , a s they migh t 
other disabled employees . The stereotypes and prejudices abou t 
alcoholics have been reflected i n the federa l anti-discriminatio n 
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laws. Section 50 4 of the Rehabilitation Act of 1973 , the precur-
sor o f th e ADA , initiall y provide d protectio n fo r alcoholic s 
alongside othe r peopl e wit h disabilitie s i n program s tha t re -
ceived federa l financial  assistance . So long as they were "other -
wise qualified" t o perform thei r job, they could not be subjected 
to job discrimination. Moreover, like other potential employees, 
they deserve d "reasonabl e accommodations " t o assis t the m i n 
being otherwise qualified . 

When th e federa l governmen t issue d regulation s unde r th e 
Rehabilitation Ac t i n 1977 , i t too k a  somewha t mor e narro w 
view o f th e coverag e fo r alcoholic s tha n fo r othe r peopl e wit h 
disabilities. Th e Attorne y Genera l state d tha t alcoholic s wer e 
covered b y th e Rehabilitatio n Act , an d coul d no t b e denie d 
employment solel y because of thei r statu s as alcoholics. On th e 
other hand, the Attorney Genera l stated that an alcoholic could 
be terminate d i f hi s alcoholis m interfere d wit h hi s abilit y t o 
perform hi s job.54 

Although th e Attorney Genera l ha d bee n trying to achiev e a 
compromise principle , man y peopl e i n Congres s wer e unsatis -
fied. A n amendmen t wa s adde d t o th e Rehabilitatio n Ac t i n 
1978 statin g tha t a  handicappe d individua l "doe s no t includ e 
any individua l wh o i s a n alcoholi c .  . . whos e curren t us e o f 
alcohol. .  . prevents such individual from performin g th e duties 
of the job in question o r whose employment , b y reason o f such 
current alcoho l .  . . abuse , woul d constitut e a  direc t threa t t o 
property o r the safety o f others." 55 This rule was more restric -
tive than the one offered b y the Attorney Genera l because of it s 
"direct threat " language . Alcoholic s an d dru g abuser s wer e 
singled ou t fo r th e "direc t threat " rule ; othe r peopl e wit h dis -
abilities were not subjected t o that requirement . 

Part o f the controversy surroundin g the coverage of alcohol -
ism was definitional—was alcoholis m a  disease or a  behaviora l 
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disorder tha t a n individua l coul d control ? Man y medica l ex -
perts classify alcoholis m a s a disease; others label it as a behav-
ior disorder . Tw o author s summariz e th e view s o n causation : 
"excessive drinkin g .  .. result[s ] fro m a  comple x cluste r o f in -
fluences: cultural rules , parental an d peer influences, easy avail-
ability o f the abused substance , desire for a  change in mood o r 
feelings, ignorance, inadequacy of social skills, lack of satisfyin g 
alternatives, an d perhap s t o a  mino r degre e som e biologica l 
predisposition."56 Th e federa l governmen t too k th e behaviora l 
view which was upheld b y the U.S. Supreme Court . The Veter -
ans Administratio n denie d recovere d alcoholic s a n extende d 
period t o utiliz e veterans ' benefits , becaus e thei r failur e t o us e 
benefits i n a  timely fashio n wa s considere d t o b e "willfu l mis -
conduct." Recovere d alcoholic s argue d tha t thi s rul e violate d 
the Rehabilitatio n Ac t because alcoholic s coul d no t receiv e ex-
tensions tha t wer e routinely awarde d t o othe r people with dis -
abilities. Finding that benefits were denied as a result of "willfu l 
alcohol abuse " rathe r tha n "solely " becaus e of alcoholism , th e 
Supreme Cour t upheld the regulation a s consistent with sectio n 
504.57 Despit e sectio n 504' s coverag e o f alcoholism , i t wa s 
appropriate to discriminate against people because of their alco-
hol-related conduct . Ha d th e plaintiff s bee n individual s wit h 
other kind s o f disabilities , th e Veteran s Administratio n woul d 
have ha d t o provid e a  reasonabl e accommodation , suc h a s a 
time extension. The Supreme Court was moving in the direction 
of erasing the reasonable accommodation requiremen t for alco-
holics. 

Lower courts , however , hav e no t alway s interprete d sectio n 
504 t o confor m t o th e behaviora l theory . Th e cas e tha t bes t 
reflects this rejection i s Teahan v. Metro-North Commuter  Rail-
road Company. 58 Joh n Teaha n wa s employe d a s a  telephon e 
and telegrap h maintaine r fo r five  year s durin g whic h h e wa s 
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unexcusably absen t fro m wor k o n man y occasions . Whe n hi s 
employer began to reprimand and suspend him for his excessive 
absences, he informed hi s employer of his substance abuse prob-
lem an d entere d a  substanc e abus e rehabilitatio n progra m be-
fore receiving his final notice of discharge. The substance abus e 
program was successful an d Teahan was not absent from wor k 
for th e fou r month s precedin g hi s discharge . The distric t cour t 
granted summar y judgmen t fo r th e defendan t concludin g tha t 
Teahan was fired on the basis of his conduct no t his alcoholism. 
The Second Circui t reversed , concludin g tha t Teaha n wa s cov-
ered b y th e Rehabilitatio n Act , becaus e h e wa s no t a  curren t 
user o f alcoho l a t th e tim e o f hi s discharge . Th e cour t state d 
that he should prevail under section 504 so long as his absentee-
ism was caused by his alcoholism.59 O n remand, the trial cour t 
reinstated it s judgment, now under the theory tha t Teahan wa s 
not otherwise qualified becaus e of the likelihood of a recurrence 
of his alcoholism. 60 

The Secon d Circui t decisio n i n Teahan  i s unlikely t o b e re -
peated unde r th e American s wit h Disabilitie s Act . Th e AD A 
contains the same language a s section 50 4 regarding the exclu-
sion o f curren t alcoholic s fro m coverag e bu t then , eve n fo r th e 
former alcoholi c wh o i s covere d b y th e statute , th e AD A pro -
vides a  rigi d standard : A n employe r "ma y hol d a n employe e 
who . . . i s an alcoholi c to the same qualification standard s fo r 
employment o r jo b performanc e an d behavio r t o whic h th e 
entity holds its other employees , even if any unsatisfactory per -
formance o r behavio r i s relate d t o th e employee' s dru g us e 
or alcoholism." 61 Unde r thi s rule , Metro-North woul d no t b e 
required t o accommodate Teahan' s absenteeism . Even if absen-
teeism o r othe r problem s ar e no t tolerate d fo r alcoholic s bu t 
are tolerate d fo r othe r employees,  ther e i s n o violatio n o f th e 
ADA. I n othe r words , recovere d alcoholic s (wh o ar e usuall y 
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invisible) ar e covere d b y th e AD A i f the y ar e no t hire d o r 
discharged simpl y base d o n stereotype s abou t thei r condition . 
"Practicing" alcoholic s ca n b e treated mor e harshly tha n othe r 
employees so long as their behavior i s being affected b y current 
use of alcohol . The law's construction o f a  hybrid category , the 
"recovered alcoholic " i s fo r th e purpos e o f havin g a  referenc e 
point so that "rea l alcoholics" can be openly maligned . 

Part o f the difficulty wit h the zero tolerance level for alcoho l 
use that i s embedded i n the ADA is that i t i s inconsistent wit h 
developing theorie s regardin g treatmen t fo r alcoholism . Th e 
current trend in treatment is moderation rather than abstinence . 
Under moderatio n theory , a n alcoholi c strive s t o develo p a 
healthy and controlled relationship to alcohol. He or she strives 
to becom e what i s called a  "successfu l drinker." 62 A s the pro-
ponents of the moderation philosophy acknowledge, some long-
term alcohol abusers can only cure their drinking problems with 
total abstinence . Rejectin g a  bipola r approac h t o alcoholism , 
however, the y note : "Bu t ou r studie s als o sho w tha t no t al l 
serious abuser s ar e alike . Remember , w e measur e abus e a s a 
matter o f degre e and no t a s an after-the-fact , all-or-none , alco-
holic vs . nonalcoholi c determination." 63 Th e ADA , however , 
allows a n employe r t o distinguis h betwee n employee s throug h 
a bipola r distinctio n betwee n alcoholic s and nonalcoholics , im-
posing a zero tolerance level exclusively on the recovering alco-
holic. I t ma y therefor e forc e upo n th e recoverin g alcoholi c a n 
inappropriate treatmen t program a s a condition o f maintainin g 
employment. 

B. The  IDEA  Bipolar  Model 

Another statut e wit h a  rigi d bipola r disabilit y mode l i s th e 
Individuals with Disabilitie s Education Act . A child who quali -
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fies a s "retarded" under the IDEA gets special educational bene-
fits wherea s another child , who might have a below normal I.Q . 
but is not technically "retarded, " get s no benefits a t all. Further, 
children hav e t o suffe r th e stigm a o f bein g classifie d a s "dis -
abled" t o receiv e specia l benefits. 64 Th e IDE A recognize s th e 
stigma associate d wit h th e classification o f "disabled " whic h i s 
why there is special attention to how classifications ca n be made 
inappropriately du e to racial or ethnic bias. Similarly, the IDEA 
supports a n integrate d educatio n wher e feasible , i n par t t o 
lessen th e stigm a associate d wit h separat e education . O n th e 
other hand , th e IDE A force s a  paren t o r guardia n t o see k t o 
have hi s o r he r chil d categorize d a s "disabled " t o receiv e spe -
cial services. 

This bipolar model seems unnecessary in light of the individ-
ualized mode l underlying the IDEA. The IDEA uses individual-
ized determinations to create appropriate educational program s 
so that a  child need not b e classified a s "disabled" t o argue fo r 
special services . On e could , fo r example , sa y tha t al l childre n 
who have special disability-related need s should be able to seek 
individualized services. A child may not be disabled with respect 
to hi s intellec t bu t ma y b e disable d wit h respec t t o hi s vision . 
His o r he r visio n migh t no t b e s o poo r a s t o rende r th e chil d 
"visually impaired " o r "blind. " Nonetheless , th e chil d migh t 
benefit fro m som e individualize d attentio n t o hi s o r he r visio n 
ranging fro m a  sea t nea r th e fron t o f th e classroo m t o specia l 
equipment fo r certai n scienc e exercises . Aside from cost , ther e 
is n o reaso n no t t o mak e availabl e t o al l student s whateve r 
assistance the y nee d i n overcomin g particularize d disabilitie s 
they may have, even i f they do not fit the definition o f a  "chil d 
with disabilities. " 

The larger problem thi s discussio n raise s i s whether benefit s 
should b e tie d directl y t o whethe r on e i s "disabled. " B y em -
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ploying the category "disabled " t o determine who qualifie s fo r 
legal protection , w e promote stereotype s abou t th e "disabled " 
that the y inherentl y nee d specia l assistance . Th e issu e shoul d 
not b e whethe r a  perso n i s "disabled " a s tha t ter m i s define d 
under th e IDEA. Instead, th e issue should b e whether a  person 
is no t abl e t o receiv e a n appropriat e educatio n becaus e o f a 
disability. I n other words , does the so-called disabilit y actuall y 
disadvantage a n individual? I f the disability does not disadvan -
tage a n individua l the n a n individualize d analysi s o f specia l 
needs i s no t necessary ; i f a  disabilit y doe s disadvantag e a n 
individual, the n a n individualized  analysi s i s necessar y eve n i f 
the perso n doe s no t technicall y fit  th e definitio n o f a  chil d 
with a  disability . W e contribut e t o th e stigm a associated  wit h 
disability b y assumin g tha t al l childre n wit h disabilitie s hav e 
special educationa l needs , and tha t n o chil d who i s technically 
"able-bodied" ha s specia l educationa l need s relate d t o a  dis -
ability. 

A mor e concret e exampl e ma y illuminat e thi s discussion. 65 

Three childre n ar e i n a  scienc e classroom . Chil d A  i s blind . 
Child B  ha s strabismu s (commonl y know n a s "crosse d eyes" ) 
which leave s he r wit h visio n tha t i s correctabl e t o "normal " 
although sh e doe s no t hav e stereoscopi c visio n (th e abilit y t o 
use both eye s at the same time, thereby gainin g "dept h percep -
tion"). Chil d C  doe s no t hav e th e us e o f hi s leg s bu t i s no t 
otherwise disabled . Chil d A  wil l no t b e abl e t o rea d th e clas s 
material o r use a microscope without som e kind o f technologi -
cal assistance. Child B  will be able to read the course material s 
but wil l no t b e abl e t o us e a  "stereoscopic " microscop e t o se e 
objects i n depth . Chil d C  wil l b e abl e t o rea d al l o f th e clas s 
material an d us e th e microscope . Unde r th e IDEA , childre n A 
and C  are "disabled " an d entitle d t o a n individualize d educa -
tion plan; child B  is not. 
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Of course , we may not be able to afford t o solve all of A, B, 
and C' s problem s o f disadvantag e relate d t o disability . That , 
however, i s not a  new problem . Th e Suprem e Cour t ha s rule d 
that th e IDE A doe s no t provid e eac h chil d wit h th e righ t t o a 
"potential-maximizing education." 66 Instead , i t provide s eac h 
child wit h th e righ t t o "specialize d instructio n an d relate d ser -
vices whic h ar e individuall y designe d t o provid e educationa l 
benefit t o th e handicapped child." 67 Th e Supreme Cour t mad e 
this decision out of the recognition that "th e educational oppor -
tunities provided b y our public schoo l syste m undoubtedly dif -
fer from studen t to student, depending upon a myriad of factor s 
that migh t affec t a  particula r student' s abilit y t o assimilat e 
information presente d i n the classroom." 68 Th e solution, how -
ever, is to use individualized assessment s rather than categories . 
The solution for children A and B for that particular assignmen t 
in tha t scienc e roo m ma y b e costless—mayb e the y nee d t o b e 
paired wit h anothe r studen t (lik e studen t C ) wh o ca n us e th e 
stereoscopic microscope and could verbally describe what he or 
she is able to see. By contrast, if the only good solution for child 
B i s a  special , ver y expensiv e microscope , w e ma y decid e tha t 
the cost is not worth the modest gain in educational experience . 
Child B can attain educational benefi t in that classroom withou t 
a specia l microscop e fo r on e assignment . B y contrast , chil d A 
may need technologica l equipmen t s o that sh e can rea d an y of 
her cours e assignments . Becaus e sh e can attai n n o educationa l 
benefit withou t suc h equipment , i t shoul d b e provided t o her . 
Finally, child C  may come to school with a  wheelchair and fac e 
no barrie r problem s i n the classroom . Although h e i s disabled , 
he may have few or no special needs or costs and does not need 
a specialized educational plan for his substantive classes so long 
as th e buildin g i s barrier-free . O n th e othe r hand , whe n w e 
move ou t o f th e scienc e classroo m t o th e physica l educatio n 
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classroom, th e need s o f childre n A,  B,  an d C  chang e enor -
mously. Chil d C  wil l the n probabl y becom e a  chil d wit h a 
disability-related disadvantage . 

The lesson from thes e examples is that individualized  assess -
ments o f disability-relate d disadvantag e shoul d determin e ou r 
decisions about how to allocate resources to assist children, no t 
whether childre n fit  int o certai n bipola r categories . A s peopl e 
move from contex t to context , they take their range of disabili -
ties an d abilitie s wit h them ; w e ca n hel p remov e th e stigm a 
associated wit h disabilit y i f w e recogniz e th e disabilit y withi n 
each o f us ; and we can more effectively dea l with disabilitie s if 
we asses s the m fro m th e perspectiv e o f th e disadvantage s tha t 
they pose for u s in our lives.69 

III. Beyon d Lega l Hybrid s 

Although disabilitie s right s law , lik e th e la w o f race , gender , 
and sexual orientation, suffer s fro m th e problem o f being bipo-
lar i n orientation , i t als o offer s individualize d assessment s 
within the category of "disabled. " This area of the law can help 
us learn ho w t o conduc t respectful , individualize d assessment s 
in other area s of the law while being mindful o f the administra -
tive need to retain some group-based categories . 

The ADA contains concepts such as: reasonable accommoda -
tion, undu e hardship , direc t threat , an d otherwis e qualified 70 

which resul t i n individualize d determination s abou t people' s 
qualifications an d abilitie s as well as the resources of the defen -
dant organization. To see how this individualized model works, 
an exampl e ma y prov e useful . Person s J F and G  ar e surgeon s 
who ar e HI V positive . The y woul d lik e t o continu e i n thei r 
employment. An individualized inquiry may determine that Per-
son J F is a t th e earl y stage s o f infection , perform s surger y tha t 
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involves little potential contac t wit h a  patient's blood , an d ca n 
safely avoi d nearl y al l ris k o f har m t o other s throug h diligen t 
use of the recommended barrie r precautions. Person G  is at the 
later stage s o f infectio n an d ha s begun t o experience som e loss 
of stamina. Because her work requires her hands to be placed in 
a patient's body cavity with dim light and the use of sharp tools, 
it is impossible to prevent the risk of infection t o others. On the 
other hand, Person G  could safely practice other types of medi-
cine suc h a s routin e chec k up s withou t ris k t o th e patient . I n 
such cases , the court s migh t conclud e tha t Perso n F  should b e 
protected unde r th e AD A a t he r curren t jo b an d Perso n G 
should be accommodated by being moved to another safer posi-
tion.71 Althoug h the y bot h hav e HI V infectio n an d perfor m 
similar jobs, the results are different unde r this highly individu -
alized inquiry . 

Such individualized assessment s are foreign t o Title VII juris-
prudence. If Persons F and G had raised a gender discrimination 
case, and som e credible argument s ha d bee n raised abou t thei r 
qualifications t o perform surgery , no attention would have been 
given t o whethe r the y coul d hav e adequatel y performe d other 
work. The lack of individualized assessment s is even more obvi-
ous unde r ou r affirmativ e actio n jurisprudence . A s we sa w i n 
the discussion s concernin g Mari a O'Brie n Hylto n an d Gre g 
Williams, w e eithe r lum p peopl e int o th e categor y o f racia l 
"minority" s o tha t affirmativ e actio n i s appropriat e o r lum p 
them int o th e categor y o f "nonminority " s o tha t affirmativ e 
action i s inappropriate. The reasonabl e accommodatio n analy -
sis unde r th e AD A i s muc h mor e context-specific . I t woul d 
allow u s t o identif y exactl y ho w Hylto n o r William s migh t 
bring special qualifications an d abilitie s to thei r respective pro-
fessions without applying such bipolar labeling . 

The individualized treatment model , as reflected b y the ADA, 
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is not withou t it s difficulties . Individualize d inquirie s ar e time-
consuming an d expensive . Often , group-base d generalization s 
could avoi d tha t expensiv e process. For example , in one recen t 
ADA case , a n individua l wa s fired  afte r h e brough t a  gu n t o 
work.72 Plaintiff argue d that he was disabled because of a chem-
ical imbalance an d deserve d reasonabl e accommodatio n i n lieu 
of bein g discharged. Defendants move d fo r summar y judgmen t 
on the assumption tha t no individualized inquiry could possibly 
lead a  trie r o f fac t t o conclud e tha t plaintif f wa s otherwis e 
qualified. Followin g th e individualize d rule s o f th e ADA , th e 
trial cour t refuse d summar y judgment . No t surprisingly , how -
ever, plaintiff ultimatel y lost on the merits.73 The individualized 
inquiry became an expensive way to arrive at a foregone conclu -
sion—that employers are entitled to fire people who bring guns 
to work . A  categorica l rul e woul d hav e arrive d a t th e sam e 
conclusion a t much less cost. 

The AD A i s barel y five  year s old . A  statut e wit h a  longe r 
history of employing the individualized model is the Individuals 
with Disabilitie s Educatio n Ac t (IDEA) . Despit e th e problem s 
with it s bipolar framework , th e IDEA does offer a n individual -
ized structur e tha t i s uniqu e t o anti-discriminatio n law . Eac h 
disabled child 74 i s guarantee d a n individualize d educationa l 
plan.75 Ther e i s n o automati c assessmen t tha t a  chil d shoul d 
receive a n integrated , segregated , o r at-hom e education. 76 Th e 
setting for th e child' s education an d it s structure ar e develope d 
on an individualized basis . 

In theory , thi s mode l i s an improvemen t ove r Titl e VII , be-
cause i t cause s educationa l institution s t o mee t wit h parents , 
children, an d professional s t o develo p a n appropriat e educa -
tional plan fo r eac h child with disabilities . There i s no assump-
tion tha t al l children who are "retarded, " fo r example , must be 
in a  special classroom. Instead , each retarded chil d is evaluated 
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to se e exactl y wha t kin d o f educatio n i s appropriate . On e re -
tarded child might be placed in a  special classroom fo r childre n 
with substantia l learnin g disabilities , anothe r migh t b e place d 
in a  norma l classroo m wit h a  specia l aide , an d anothe r migh t 
spend half-a-da y i n a  specia l classroo m an d half-a-da y i n a 
normal classroom. Moreover, the plan for each of these children 
would var y fro m yea r t o year dependin g upon ho w the y prog -
ress an d wha t program s ar e availabl e i n thei r stat e o r schoo l 
district. Thi s i s quit e a  dramati c improvemen t fro m th e day s 
when suc h childre n monolithicall y receive d n o education , o r a 
segregated and quite inadequate one. 

The procedur e underlyin g th e IDEA , however , i s fa r fro m 
perfect. Poo r childre n wh o hav e les s acces s t o lega l advocac y 
get les s individualize d treatment . Because , b y definition , th e 
individuals wh o ar e entitled t o assistanc e under th e statut e ar e 
children, who also have disabilities that require special services, 
advocacy typicall y happen s b y th e parent s o f a  child . Parent s 
with middle-class professional trainin g find it easier to advocat e 
within suc h a  structure. 77 Moreover , th e proces s o f usin g a n 
administrative structur e i s very time-consuming. Working clas s 
people o r unemploye d individual s wit h famil y responsibilitie s 
find i t difficul t t o tak e of f fro m wor k o r famil y obligation s t o 
attend numerou s administrativ e hearing s an d meetings. 78 I n 
cases where parents have challenged the adequacy of the public 
school's placemen t fo r a  child , ofte n th e parent s pa y fo r thei r 
child's privat e educatio n whil e th e inadequac y o f th e publi c 
education i s bein g resolve d legally. 79 Tha t i s no t a n optio n 
available to poor parents . 

The IDEA model raises the question o f whether a n individu -
alized treatmen t mode l i s inherently class-based . Thi s questio n 
is particularly troublesom e i n the contex t o f th e IDEA becaus e 
the statut e attempt s t o b e sensitiv e t o racia l an d ethni c biase s 
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that ma y be part o f disabilit y law through specia l rules. 80 Such 
rules ma y hel p state s avoi d usin g racia l stereotype s i n definin g 
who ha s disabilities . Unfortunately , i t doe s littl e fo r th e chil d 
who ha s bee n correctl y characterize d a s havin g a  disability . 
Once th e classificatio n occurs , th e statut e require s n o specia l 
sensitivity t o tha t child' s need s du e to the race , ethnic, or clas s 
bias of our educational or legal system. 

A further questio n i s whether ther e would b e less class bia s 
in a system with more formal, categorica l rules and less individ-
ualized treatment . I n othe r contexts , som e scholar s hav e sug -
gested that formality benefit s disadvantaged individuals because 
less discretion exist s on the part o f decisionmakers. 81 Nonethe-
less, tha t critiqu e doe s no t offe r u s a n obviou s solution . B y 
limiting ourselves to a formal system , because of our fear o f the 
racial or class biases of discretionary system s of justice, we take 
a ver y pessimisti c perspectiv e tha t w e canno t possibl y ri d ou r 
justice syste m o f it s discretionar y biases . I f w e trul y believ e 
that childre n wit h disabilitie s far e bes t throug h individualize d 
determinations, ou r obligatio n a s a  societ y i s t o tr y t o mak e 
available th e resource s tha t allo w thos e determination s t o b e 
made i n a  fai r fashion . Th e IDE A doe s tr y t o minimiz e th e 
arbitrariness o f suc h discretio n b y providin g extensiv e proce -
dural safeguards an d administrative steps . Those safeguards ar e 
consistent wit h th e argumen t tha t "Formalit y an d adversaria l 
procedures thu s counterac t bia s amon g lega l decisionmaker s 
and disputants." 82 Nonetheless, such additional procedures ar e 
costly an d therefor e ar e no t equall y availabl e t o al l childre n 
with disabilities. Free legal services for al l children with disabili-
ties who come from poo r familie s coul d make those procedures 
more widel y available . Unfortunately , th e IDE A does no t pro -
vide for suc h services , although man y cities have public interest 
organizations tha t tr y t o fill  tha t need. 83 Finally , i t i s difficul t 
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even t o formulat e a n effectiv e wa y t o us e lega l advocac y be -
cause, as many parents recognize, it is important to have a good 
long-term relationshi p wit h a  schoo l distric t i f on e ha s a  chil d 
with disabilities . Contentiou s litigatio n coul d undermin e a 
child's long-ter m interests , eve n i f th e litigatio n i s successful. 84 

Thus, i t take s a  very sophisticate d paren t an d lawye r t o advo -
cate effectively o n behalf o f a  child. 

In sum, the disabilit y mode l raise s problems tha t w e have seen 
before. It s bipola r framewor k operate s clumsil y i n term s o f 
maximizing ou r us e o f educationa l resource s t o assis t childre n 
with disabilities . On the other hand , the disability mode l unde r 
the AD A an d th e IDE A ca n provid e u s with fres h idea s abou t 
how to incorporate mor e individualized consideratio n int o race 
and gende r anti-discriminatio n law . W e d o no t nee d t o mak e 
the mistak e o f replacin g a  group-based mode l entirel y wit h a n 
individualized model . Th e forma l protection s offere d b y a 
group-based mode l ar e important , bu t we should striv e to find 
the resource s t o permi t mor e individualized  inquirie s s o tha t 
our scarce resources, especially in the affirmative actio n context , 
can be used most wisely. 





S E V E N 

Bipolar Injustice: 
The Moral  Code 

Dr. Jean Jew, an Asian-American woman, is a tenured professo r 
at th e Universit y o f Iow a Colleg e o f Medicine. 1 I n th e 1980s , 
she was subjected t o a  relentless campaign o f racia l an d sexua l 
slurs because of her purported relationshi p with her supervisor , 
Dr. Terence Williams. Jew was referred t o as a "slut, " "bitch, " 
"whore," an d "chink, " an d "lesbian" 2 an d denie d promotio n 
to ful l professor . William s was force d t o ste p down a s Depart -
ment Chair . Je w brough t a  Titl e VII 3 clai m allegin g sexua l 
harassment an d gende r discriminatio n stemmin g fro m th e de -
nial of promotion. Afte r a  decade of litigation, she prevailed on 
the merit s i n a  federa l distric t cour t an d obtaine d a  favorabl e 
settlement from th e University. 4 

J. Mari o Carreno , a  whit e man , was a  licensed journeyma n 
electrician.5 H e was subjected t o derogator y comment s suc h a s 
"Mary" an d "faggot," 6 an d was physically harassed b y having 
his genital s an d buttock s caresse d a s wel l a s b y havin g peopl e 
simulate sexua l intercours e o r sodom y wit h him. 7 H e brough t 
suit in federa l cour t unde r Titl e VII alleging sexual harassmen t 
and a  gender-based constructiv e discharge. He lost . 

195 
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After Sylvi a DeAngelis , a  whit e woman , becam e th e firs t 
female sergean t o n th e E l Pas o Polic e Department , monthl y 
columns i n th e associatio n newslette r calle d he r a  dingbat an d 
persistently stated that all women police officers were inherently 
incompetent.8 Thes e comment s wer e then repeate d b y some of 
her mal e subordinates . Sh e brought sui t i n federa l cour t unde r 
Title VII alleging sexual harassment. She lost. 

Allan Bakke , a  whit e man , wa s no t admitte d a t tw o doze n 
medical schools including the University of California a t Davis.9 

Because o f hi s race , Bakk e wa s no t eligibl e t o compet e fo r 
sixteen slot s a t Davi s Medica l Schoo l tha t wer e reserve d fo r 
disadvantaged racia l minoritie s an d becaus e o f hi s socioeco -
nomic status , h e wa s no t eligibl e t o compet e fo r five  slot s re -
served fo r applicant s fro m wealth y families. 10 Bakk e ha d als o 
been informe d a t Davi s an d elsewher e tha t hi s ag e (33 ) wa s a 
negative factor i n his application. He brought suit in state cour t 
under Titl e VI of th e Civi l Right s ac t o f 196 4 n an d th e equa l 
protection claus e o f th e Unite d State s Constitution 12 allegin g 
race discriminatio n stemmin g fro m hi s failur e t o b e admitted . 
He won. 13 

Melvin Hicks , a n African-America n shif t commander , wa s 
suspended, reprimanded , an d eventuall y discharge d fo r rule s 
infractions fo r whic h similarl y situate d white s wer e no t eve n 
reprimanded.14 Thes e action s occurre d afte r a  repor t wa s au -
thored recommendin g tha t blacks  b e demote d o r discharge d 
from supervisor y position s t o avoi d racia l tensio n withi n th e 
prison system where he worked. He sued in federal cour t unde r 
Title VI I allegin g rac e discriminatio n stemmin g fro m hi s dis -
charge. He lost . 

These five  case s reflec t th e mora l cod e underlyin g federa l 
anti-discrimination law . Wome n wh o ar e presumed t o b e het -
erosexual, such as Jean Jew, frequently prevai l if they can show 

11



Bipolar Injustice: The  Moral Code 197 

that the y hav e bee n sexualized ; merel y showin g gender-base d 
conduct, suc h a s in the case of Sylvi a DeAngelis , is usually no t 
sufficient. Me n who ar e presumed t o b e homosexual,15 suc h a s 
Mario Carreno , rarel y prevai l upo n a  showin g tha t the y hav e 
been sexualized even if it is clear that the conduct is also gender-
based. Whites who are presumed to be competent, such as Allan 
Bakke, frequently prevai l upon a  showing that race was a facto r 
in an adverse decision. Blacks who are presumed to be incompe-
tent, suc h a s Melvin Hicks , rarely prevail upo n a  showing tha t 
race was a factor unles s they can also present evidence of racia l 
slurs o r epithets . I n othe r words , ther e i s no t on e justic e fo r 
all. Justic e ofte n depend s upo n plaintiff' s race , gender , an d 
sexual orientation . 

The genera l outline s o f Titl e VH' s mora l cod e ar e wel l 
known. Transsexuals, 16 cross-dressers, 17 an d ga y an d lesbia n 
people18 ar e rarel y successfu l i n gende r discriminatio n case s 
under Titl e VII. The role that sexua l harassment doctrin e plays 
in preserving thi s mora l code , however , i s usually no t noticed , 
and the racial implications of this code are invisible. 

I. Winner No . I : Presumptivel y 
Heterosexual Wome n 

Barbara Stacks' s employe r ha d "close d parties " i n whic h me n 
were instructed not to bring their wives so that male representa-
tives coul d brin g thei r "dates " wh o wer e referre d t o a s "roa d 
whores."19 A  party videotap e showe d tw o manager s sittin g in 
the front sea t of an automobil e with two female sale s represen-
tatives in the back seat . After th e men chanted , "Sho w us your 
tits," the women lifted thei r blouses and exposed their breasts.20 

The manage r tol d anothe r woma n tha t sh e looke d like d a 
"madam" an d woul d no t b e promote d unles s sh e ha d breas t 
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reduction surgery. 21 Ultimately , Stack s wa s fired  fo r reason s 
that she alleged were pretextual. 

The federa l distric t cour t rule d agains t Stacks , concludin g 
that she was not harassed because of her sex. The court believed 
that he r superviso r wa s "unpleasan t towar d everybody." 22 A s 
to he r discharg e claim , th e tria l cour t note d tha t Stack s wa s a 
"crackerjack salesperson " bu t nonetheless foun d fo r th e defen -
dant.23 O n appeal , th e Eight h Circui t reversed. 24 Creditin g 
Stacks's testimony that the harassment made her feel "les s than 
human," th e cour t foun d tha t th e distric t cour t ha d erre d an d 
should ente r judgmen t i n favo r o f Stacks. 25 Bein g unpleasan t 
toward everyon e was not a  proper defense when highly sexual-
ized comments were made to a woman. 

Other court s hav e agree d wit h th e Eight h Circui t i n Stacks 
that sexualized comments and behavior directed toward women 
constitute sexua l harassmen t eve n i f me n ar e als o expose d t o 
sexual bante r o r insulting comments . For example, in Faragher 
v. City  of  Boca  Raton, 16 th e distric t cour t foun d fo r plaintiff s 
in a  case involving harassmen t agains t femal e lifeguards . Mal e 
supervisors touche d femal e lifeguard s o n thei r buttock s an d 
breast without consent, used offensive languag e such as "cunts" 
and "bitches, " mimicked cunnilingus in the presence of some of 
the women, and made repeated sexually suggestive comments.27 

Defendants unsuccessfull y trie d t o excus e the behavio r b y not -
ing th e commonplac e sexua l bante r an d boisterousnes s a t th e 
pool. The cour t foun d tha t defens e unavailin g du e to the "lac k 
of respect" toward the female lifeguards evidenced by the men's 
conduct.28 Th e highl y sexualize d natur e o f th e comment s al -
lowed th e women t o prov e gende r discriminatio n eve n thoug h 
the men were also the targets of sexual comments. 

In othe r cases , defendant s hav e trie d t o avoi d liabilit y b y 
claiming that the supervisor was bisexual and therefore di d no t 
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prey upo n plaintif f because  of  her  sex.  I n Ryczek  v.  Guest 
Services, Inc.,19 Francin e Ryczek alleged that defendant Cather -
ine O'Brie n sexuall y harasse d he r b y telling plaintiff abou t he r 
sexual preference fo r females , inquiring about plaintiff's sexua l 
practices, dippin g plaintiff' s finger  int o a  po t o f sauc e an d 
licking th e finger,  lookin g a t plaintif f suggestivel y an d leanin g 
against her , an d removin g he r shir t whe n sh e was ridin g wit h 
plaintiff i n a n elevator . Defendan t Gues t Service s defended th e 
lawsuit b y arguin g tha t th e action s wer e no t gender-based , 
relying on precedent from th e D.C. Circuit concerning bisexua l 
supervisors, becaus e O'Brie n wa s a  bisexua l no t a  lesbian. 30 

The court did not rule on this issue but noted the problems tha t 
argument raised in Title VII litigation: 

This would be an anomalous result: a victim of sexual harassment in 
the District of Columbi a would have a Title VII remedy in all situa-
tions excep t thos e in which th e victim i s harassed b y a  particularly 
unspeakable cad who harassed bot h men and women. In addition to 
this troubling possibility, the prospect o f having litigants debate and 
juries determin e th e sexua l orientatio n o f Titl e VI I defendant s i s a 
rather unpleasant one.31 

Rather tha n engag e in such a n inquiry i n the case before it , the 
court ruled against plaintiff o n other grounds. 32 

The court did, however, pause to consider how to get around 
the bisexual superviso r defens e problem. The court commente d 
that it could simply "interpret the statute to cover sexual harass-
ment by any individual, regardless of gender. This last interpre-
tation woul d appea r t o requir e the cour t t o interpre t th e wor d 
'sex' a s use d i n Titl e VI I t o mea n somethin g mor e tha n 
gender."33 

In contending with the bisexual supervisor defense , the cour t 
did no t reall y understan d ho w tha t defens e fits  int o Titl e VI I 
doctrine generally . The word "sex " i n Title VII already means 
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something mor e tha n gender ; i t mean s sexualized  harassmen t 
against heterosexua l women . Tha t i s wh y wome n hav e bee n 
able t o prevai l i n th e "he' s mea n t o everyon e defense. " I f a 
woman is treated sexually , it does not seem to matter if men are 
also treate d derogatorily . Thus , Jea n Jew , a n unmarrie d 
woman, prevaile d i n he r cas e agains t th e Universit y o f Iow a 
because she was repeatedly referre d t o a s a "slut " fo r allegedl y 
having a n affai r wit h he r marrie d supervisor . Th e cour t ac -
knowledged tha t the sexual relationship rumors also implicated 
her mal e supervisor. 34 Unde r pressur e t o resign , Williams , i n 
fact, steppe d dow n a s hea d o f th e departmen t shortl y befor e 
Jew's promotion cas e was considered. 35 

The cour t foun d tha t Je w ha d bee n subjecte d t o unlawfu l 
gender-based sexua l harassmen t because : "Wer e Dr . Jew not a 
woman, i t woul d no t likel y hav e bee n rumore d tha t Dr . Je w 
gained favor with the Department Head by a sexual relationship 
with him." 36 Tha t response , however, doe s not respon d t o th e 
argument tha t Jew ( a woman) an d Williams ( a man) were both 
maligned by the rumors of a  sexual relationship. It only tells us 
that Williams was considered to be a heterosexual an d Jew was 
considered t o b e a  heterosexual . Ha d thei r sexua l orientation s 
been different, suc h allegations would have been unlikely. Thus, 
there wa s n o direc t evidenc e tha t Jew' s gender  cause d th e ru -
mors althoug h th e rumor s di d see m dependen t o n he r an d 
Williams's perceived sexual orientation . 

Another facto r whic h cause d th e cour t t o be persuaded tha t 
Jew was a  victim of gender-base d harassmen t wa s that the tw o 
men in the department who were friends wit h Williams did no t 
have thei r sexua l habit s o r professiona l competenc y ques -
tioned.37 On e o f them , i n fact , wa s th e subjec t o f a  graffit i 
incident which the court considered to be an isolated incident. 38 

But, unlike Jew, the two male co-workers did not suffer advers e 
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assessments o f thei r professiona l competenc y du e to thei r rela -
tionship with Williams. The two male co-workers, however, did 
not com e up for promotio n durin g this time period s o that on e 
could determin e whethe r a  man' s associatio n wit h William s 
would hav e ha d th e sam e detrimenta l effect . Th e cour t pre -
sumed tha t ther e woul d hav e bee n a  differenc e i n treatmen t 
without suc h evidence . Th e evidenc e tha t Je w wa s sexualize d 
and th e me n wer e rarely sexualize d wa s sufficien t evidenc e fo r 
the court to support that presumption . 

Because o f th e weigh t attache d t o sexualize d evidenc e i n 
harassment case s involvin g femal e plaintiffs , reachin g bisexua l 
supervisors who haras s women woul d requir e no grea t modifi -
cation t o existin g Titl e VI I doctrine . A  Wyoming distric t cour t 
has agree d tha t Titl e VI I ca n reac h a n "equa l opportunit y ha -
rasser," finding  liabilit y whe n a  superviso r verball y harasse d 
members o f bot h genders. 39 I n a  rather remarkabl e cas e unde r 
Title VII, two men and two women alleged that their superviso r 
subjected the m t o gender-base d sexua l harassment . Dal e an d 
Carla Chiapuzi o allege d tha t the y wer e sexuall y harasse d b y 
supervisor, Eddi e Bell , whos e incessant , sexuall y abusiv e re -
marks usually referred t o the fact that Bell could do a better job 
of makin g lov e t o Carl a tha n Dal e could. 40 Clin t Bea n allege d 
sexual harassment because Bell subjected him and his wife, who 
was no t a n employee , t o sexuall y abusiv e remarks . O n on e 
occasion, Bel l offered Bean' s wife $10 0 i f sh e would si t on hi s 
lap.41 Christina Virone t allege d sexua l harassment becaus e Bell 
subjected he r to an incessant series of sexual advances , particu-
larly when she was pregnant. 42 

Despite th e fac t tha t Bel l wa s a n "equal-opportunity " ha -
rasser,43 th e court foun d i n favor o f the male and female plain -
tiffs. Th e cour t reache d thi s conclusio n becaus e i t conclude d 
that each of the plaintiffs wer e harassed because of their gender . 
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Bell intende d hi s remark s t o demea n th e me n a s me n b y in -
sulting thei r sexua l prowess , an d t o demea n th e wome n a s 
women by viewing them as sex objects. Through suc h logic, the 
court reached harassment o f a  man by another man . The court , 
however, dre w th e lin e a t homosexua l advances , observin g 
"Bell never harassed mal e employees concerning sexua l act s he 
desired to perform wit h them." 44 

The court' s reasonin g draw s a n illogica l distinctio n between 
sexual orientation an d gender . Bell's comments to the men an d 
women did not solely relate to their gender; they also related t o 
their sexua l orientation . T o th e men , Bel l was saying , " I a m a 
better heterosexual than you are because I  could give your wif e 
more sexual pleasure." To the women, Bell was saying, "I am a 
better heterosexual than your husband because I could give you 
more sexua l pleasure. " Th e comment s reflecte d Bell' s sexua l 
orientation an d wer e intended a s insults t o th e sexua l prowes s 
of the men. It is also true that sexual prowess insults are consid-
ered to be gender-based insult s in our society. But it is wrong to 
say that Bell's comments were solely based on gender. The same 
analysis would appl y i f Bel l had accuse d th e men o f bein g gay 
or ha d mad e sexua l advance s towar d them . I n bot h cases , hi s 
comments woul d hav e bee n base d o n hi s perceptio n o f thei r 
sexual orientatio n an d migh t hav e insulte d thei r integrit y a s 
men. 

The cour t ha d n o difficult y i n concludin g tha t Bell' s com -
ments toward the women was based on their gender rather tha n 
sexual orientation . Bu t why shoul d i t be gender discriminatio n 
to mak e sexua l advance s towar d wome n bu t no t b e gende r 
discrimination t o mak e sexua l advance s toward men ? I f sexua l 
advances are gender-based becaus e they are intended to demean 
and objectif y th e victim , the n i t shoul d b e irrelevan t whethe r 
the source of the attraction is heterosexuality or homosexuality . 
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The Chiapuzio  decisio n reflect s on e o f th e mos t awkwar d 
constructions o f Titl e VI I t o preserv e heterosexua l chastity . 
Given Bell' s character , i t take s littl e imaginatio n t o speculat e 
about the kinds of comments he would have made to an openly 
gay ma n o r lesbia n a t th e workplace . Undoubtedly , h e woul d 
have found a  way to insult their sexual practices with comments 
such a s pussy an d faggo t t o th e me n an d comment s abou t th e 
lesbians just needing a  "good lay. " Such comments would hav e 
been demeanin g an d loade d wit h gende r stereotypes , ye t th e 
Chiapuzio cour t would have been unwilling to reach them even 
within th e scop e o f it s "equa l opportunity " harasse r doctrine . 
In the future , supervisor s who wish to demean the sexual prac-
tices of thei r employee s shoul d confin e thei r hirin g to ga y me n 
and lesbians! 

Evidence o f sexualize d comment s directe d towar d women , 
however, i s no guarante e o f quic k o r eas y succes s unde r Titl e 
VII. Barbar a Stacks' s harassmen t ha d begu n i n 1986 . Sh e ini -
tially los t i n th e tria l cour t an d di d no t obtai n a  favorabl e 
judgment fro m th e cour t o f appeal s unti l 1994 . Similarly, Jean 
Jew endure d a  decade o f harassmen t befor e obtainin g a  favor -
able judgmen t i n th e federa l distric t court . Eve n so , he r fat e 
was uncertai n unti l a  massiv e publi c relation s campaig n wa s 
mounted t o dissuade the University from pursuin g its appeal of 
the decision. 45 Thus , o n th e hierarch y o f successfu l lawsuits , 
cases involvin g presumptivel y heterosexua l wome n wh o hav e 
faced highl y sexualize d comment s ma y b e th e mos t promisin g 
but even those cases can be difficult t o win. 

The cases involving female and even male heterosexual plain-
tiffs, therefore , revea l tha t th e wor d "sex " alread y mean s fa r 
more tha n gende r unde r Titl e VII . Se x discriminatio n ca n b e 
proven with evidence of sexualized harassment even when there 
is no t stron g evidenc e o f gender-base d discrimination . But , a s 
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we shal l se e further , thi s generalizatio n doe s no t usuall y appl y 
to cases involving homosexual remarks and advances . 

II. Lose r No . I : Presumptively Gay Men 

Ernest Dillo n wa s a n employe e o f th e U.S . Postal Service . H e 
was routinel y calle d a  "fag " a t work , an d tol d tha t h e "suck s 
dicks."46 H e was subjected t o repeated graffit i wit h statement s 
such a s "Dillo n give s head." 47 H e wa s physicall y assaulte d 
at work , an d receive d numerou s injuries . Afte r thre e year s o f 
enduring thi s treatment , h e resigned upo n advic e from hi s psy-
chiatrist and sued in federal cour t under Title VII for sexua l ha-
rassment. 

Mario Carreno had "hi s genitals and buttocks caressed," was 
"grabbed o r hel d fro m behin d whil e simulate d sexua l inter -
course o r sodom y wa s performe d o n hi m b y virtu e o f pelvi c 
thrusts b y othe r employees, " an d wa s expose d t o "constant , 
explicit, vulgar and derogatory comment s regarding sexual act s 
at his employment." 48 Carreno sued in federal cour t under Title 
VII for sexua l harassment . Othe r me n have filed similar claim s 
of sexua l harassmen t base d o n incident s involvin g sexua l 
touching.49 

These men did no t prevai l unde r sexua l harassment doctrin e 
because th e court s concluded  tha t thei r conduc t wa s base d o n 
sexual orientatio n rathe r tha n gender. 50 (Th e court s presume d 
they were ga y men althoug h the y d o no t appea r t o hav e mad e 
such concession s a t trial. ) I n eac h case , they wer e targete d fo r 
sexualized comment s an d action s tha t wer e no t directe d a t 
women a t th e workplace . N o on e seemed concerne d i f wome n 
"sucked dick " o r wer e effeminate . A s men , however , thos e 
traits wer e unacceptable . Thes e wer e no t case s lik e Stacks  o r 
Faragher, where the employer coul d offe r th e defense tha t the y 



Bipolar Injustice: The  Moral Code 205 

mistreated everyone . But,  lik e Stacks  an d Faragher,  they wer e 
cases wher e th e comment s clearl y offende d thei r dignit y a s 
persons. 

The only defense i n these cases was that th e comments wer e 
homophobic rathe r tha n sexist . The lin e between homophobi a 
and sexism , however , i s invisibl e becaus e homophobi a fre -
quently relie s o n sexua l stereotypin g abou t gende r roles . 
Women who are perceived to be heterosexual frequently prevai l 
under Title VII for what is called a "sexual stereotyping" theory 
even when the sexual stereotyping includes allusions about their 
sexual orientation . I n th e landmar k 198 9 Suprem e Cour t cas e 
establishing thi s doctrine , An n Hopkin s prevaile d b y showin g 
that sh e wa s sexuall y stereotype d a s bein g to o "macho, " an d 
for bein g tol d tha t sh e shoul d "wea r make-u p an d g o t o a 
charm school." 51 Sh e di d no t fit  th e prope r gende r role s fo r 
women, includin g tha t o f heterosexuality . A s Professo r Elvi a 
Arriola ha s argued , mainstrea m societ y view s "  'gayness ' [as ] 
about crossin g th e stric t sexua l boundarie s betwee n me n an d 
women."52 Althoug h Hopkin s doe s no t appea r t o hav e eve r 
been explicitl y accuse d o f bein g a  lesbian , othe r wome n wh o 
are considered t o be heterosexual, such as Jean Jew, have face d 
such accusations. 53 I t i s rather peculia r fo r Titl e VII to protec t 
women wh o ar e presume d t o b e heterosexua l agains t sexua l 
stereotyping whe n the y ar e accuse d o f bein g "macho " o r "les -
bian" bu t no t t o protec t men , who ar e presumed t o b e homo-
sexual, against sexual stereotyping when they are called epithets 
such a s "Mary " an d "fag. " Dillon' s an d Carreno' s perceive d 
homosexuality wa s unacceptable , i n part, becaus e i t did no t fi t 
the proper gender roles  specified b y society. 

Courts have suggested that one would have to add the phrase 
"sexual orientation" to Title VII to reach cases like Dillon's and 
Carreno's.54 I n fact , i t i s the court s wh o hav e added th e wor d 
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"heterosexual" to Title VII already. The existing case law reads: 
A ma n ca n recove r fo r bein g stereotype d a s a  "fag " an d a 
woman ca n recove r fo r bein g stereotyped a s "macho " o r "les -
bian" if  the y ar e considere d t o b e heterosexual . I f Titl e VI I 
would protec t agains t gende r discriminatio n fo r all  employees 
then al l employees,  irrespectiv e o f thei r sexua l orientation , 
would b e able to complain agains t gender stereotyping epithet s 
such as fag (fo r men) and macho (fo r women). 

It woul d oversimplif y th e Dillon  an d Carreno  cases , how -
ever, to conclude that men and women neve r can prevail unde r 
Title VII when there is harassment involving a perceived homo-
sexual. Whe n th e harasser  i s a  ga y ma n o r lesbian , an d th e 
person bein g harasse d i s considere d t o b e heterosexual , th e 
courts often find that Title VII covers such conduct.55 For exam-
ple, Robin McCoy , a  female , prevaile d unde r Titl e VII because 
her female supervisor allegedly rubbed McCoy's breasts, rubbed 
between McCoy' s legs , an d force d he r tongu e int o McCoy' s 
mouth while also calling McCoy "stupi d poor white trash" an d 
"stupid poo r whit e bitch." 56 Th e sexua l taunt s an d physica l 
assaults t o whic h McCo y wa s subjecte d wer e comparabl e t o 
those faced b y Dillon and Carreno . Unlike Dillon and Carreno , 
however, McCoy was considered to be heterosexual, so a ruling 
in he r favo r protecte d a  plaintiff' s heterosexua l chastit y whil e 
penalizing a purportedly lesbia n supervisor . 

The problem with this trend in this case law is that it requires 
a cour t t o evaluat e whethe r th e plaintif f i s a  heterosexua l o r 
homosexual—a problem similar to the one noted by the Ryczek 
court i n th e contex t o f th e bisexua l superviso r defense . Thi s 
evaluation seem s t o particularl y har m mal e plaintiff s wh o ar e 
often presume d t o be homosexual whe n they ar e the subject o f 
explicit sexua l advances ; women , b y contrast , ar e ofte n pre -
sumed t o b e heterosexua l i n suc h contexts . Thus , th e court s 
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have develope d a  distinctio n betwee n sexua l orientatio n an d 
gender tha t the y clai m i s based o n Title VH's coverage o f sexis m 
but no t homophobia . Th e applicatio n o f thi s principle , how -
ever, reflect s th e courts ' ow n prejudice s an d stereotype s abou t 
who i s homosexual rathe r tha n an y consisten t principles . 

III. Lose r No. 2: Nonsexualized Women 

Teresa Harri s worke d a s a  manage r o f Forklif t Systems. 57 

Charles Hardy wa s the Presiden t o f th e company an d he r super -
visor. He r employmen t bega n i n Apri l 1985 . Th e followin g 
kinds o f comment s wer e mad e unti l mid-Augus t 1987 : 

"You're a  woman, what do you know?" 
"We need a man as the rental manager. " 
She was a "dumb as s woman." 
He suggested in front o f other employees that the two of them "g o 

to the Holiday Inn to negotiate [her ] raise." 
He aske d Harri s an d othe r femal e employee s to ge t coins from hi s 

front pant s pocket . 
He thre w object s o n th e groun d i n fron t o f Harri s an d othe r 

women, and asked them to pick the objects up . 
He mad e sexua l innuendo s abou t Harris' s an d othe r women' s 

clothing.58 

In mid-Augus t 1987 , Harri s complaine d t o Hard y abou t hi s 
conduct. H e sai d h e wa s surprise d tha t Harri s wa s offended , 
claimed h e wa s onl y joking , an d apologized . Nonetheless , i n 
early September , whil e Harri s wa s arrangin g a  dea l wit h on e o f 
Forklift's customers , he sai d t o Harri s i n fron t o f othe r employ -
ees: "Wha t di d you do , promise the guy .  .  .  some [sex ] Saturda y 
night?"5 9 Harri s soo n quit , an d filed a  lawsui t fo r sexua l ha -
rassment an d constructiv e discharge . 

After a  hearin g i n th e U.S . Suprem e Cour t t o clarif y th e 
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standards i n a  sexua l harassmen t case, 60 the Magistrat e foun d 
on remand that the "workplace did not become permeated with 
abusive conduc t tha t ros e t o th e leve l o f a  Titl e VI I violatio n 
until th e middl e o f Augus t 1987 , whe n th e sexua l comment s 
became explicitl y unwelcome." 61 Th e distric t cour t affirme d 
these findings 62 an d n o furthe r appea l ensued . Thes e findings 
are problemati c becaus e the y rel y entirel y o n th e unwelcom e 
sexual comment s mad e t o Harris , overlookin g th e derogator y 
gender-based comment s tha t wer e als o made . A t leas t tw o o f 
the comment s relate d t o th e purporte d lac k o f intelligenc e o f 
Harris a s a  woman . On e commen t suggeste d tha t al l wome n 
are stupid ; anothe r commen t suggeste d tha t Hardy , a s a 
woman, wa s stupid . Suc h comment s shoul d hav e bee n pe r s e 
gender-based (althoug h nonsexualized) harassment . 

Teresa Harri s wa s no t alon e in having the court s ignore th e 
nonsexualized aspect s o f he r complaint . Sh e ultimatel y pre -
vailed fo r a  portio n o f th e harassmen t sh e faced, 63 becaus e 
her complaint also contained sexualized elements . Women with 
purely gender-base d case s (withou t a  sexua l element ) hav e no t 
been s o fortunate . Th e mos t recen t exampl e o f thi s tren d i s a 
1995 Fift h Circui t decision , DeAngelis  v.  El  Paso  Municipal 
Police Officers Association. 64 

Sylvia DeAngeli s wa s th e first  femal e promote d t o sergean t 
on th e polic e force . Withi n a  fe w month s o f bein g promoted , 
she was subjected to repeated ridicule in the newsletter of the El 
Paso Municipa l Polic e Officer s Association. 65 Th e newslette r 
reached seve n hundre d polic e office r member s eac h month . 
Most of the comments referred t o women in general, dismissing 
them as incompetent with comments like "physically , the police 
broads jus t don' t go t it!" , whil e a  coupl e o f th e comment s 
referred t o plaintif f personall y wit h statement s tha t sh e wa s a 
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"dingy woman." 66 Th e repeate d them e o f th e comment s wa s 
that wome n wer e no t suite d t o b e police officers , bu t non e o f 
the comment s wer e sexua l i n nature . I n a  jur y tria l i n federa l 
district court , DeAngeli s wa s awarde d $10,00 0 i n compensa -
tory damages and $50,000 in punitive damages. 67 

On appeal, the Fifth Circui t reversed.68 The three-judge pane l 
unanimously conclude d tha t th e "colum n di d no t represen t a 
boss's demeaning harangue, or a  sexually charged invitation, or 
a campaign o f vulgarity perpetrated b y co-workers: the column 
attempted clumsy, earthy humor."69 The Fifth Circuit' s opinion 
was influenced b y its desire to avoid First Amendment problems 
in concluding that an Association's newslette r coul d not invoke 
Title VI I liabilit y fo r sexua l harassment . But , eve n there , th e 
Court was dependent on a sexualized/nonsexualized dichotomy . 
In a  footnote , th e Cour t commented : "W e d o no t mea n tha t 
sexual propositions, quid pro quo overtures, discriminatory em-
ployment actions agains t women or 'fighting words ' involve the 
First Amendment." 70 I n othe r words , had th e columnis t calle d 
women "bitches " o r "cunts " instea d o f incompetent , plaintif f 
could probabl y hav e prevaile d withou t Firs t Amendmen t 
problems. 

To DeAngelis and Harris, however, being called incompeten t 
may have bee n fa r mor e damagin g tha n bein g called sex y o r a 
whore. DeAngeli s testifie d tha t th e comment s undermine d he r 
credibility a t work . O n tw o specifi c occasion s followin g th e 
publication o f th e first  article (whic h maligne d he r personally) , 
junior officer s behave d insubordinatel y t o her. 71 Further , thes e 
columns s o undermined he r self-confidenc e tha t sh e was reluc -
tant t o appl y fo r a  promotio n t o lieutenant . Bein g repeatedl y 
labeled incompetent harmed her dignity in ways that are similar 
to th e case s involvin g sexualize d comment s bu t th e cour t o f 
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appeals discounted that testimony, in part, because "no physical 
or sexua l advance s wer e mad e o n DeAngelis." 72 Th e wor d 
"sex" in Title VII was interpreted no t to include nonsexualized , 
gender discrimination . 

Fortunately, no t ever y federa l cour t ha s followe d th e tren d 
typified b y DeAngelis  an d Harris.  I n a  198 7 decisio n b y th e 
Eighth Circuit , th e cour t hel d that : "Intimidatio n an d hostilit y 
toward wome n becaus e the y ar e wome n ca n obviousl y resul t 
from conduc t othe r tha n explici t sexua l advances." 73 Accord -
ingly, it upheld the trial court judgment for the plaintiff i n a case 
involving harassmen t bot h o f a  sexualize d an d nonsexualize d 
nature.74 Unfortunately , th e Eight h Circuit' s decisio n doe s no t 
seem t o reflec t th e mor e recen t trend s unde r Titl e VI I wher e 
women in purely nonsexualized harassmen t cases have failed t o 
prevail.75 And, as we will see in Part VI, the Equal Employmen t 
Opportunity Commissio n ha s been unable to codify th e Eighth 
Circuit holding . 

IV. Lose r No . 3 : African-Americans 

Melvin Hicks began working a s a correctional office r a t a  half-
way house , St. Mary's Hono r Center , in August 1978. 76 In less 
than two years, he was promoted to shift commande r although , 
unknown t o Hicks a t the time, a report was soon authore d fo r 
the Departmen t o f Correction s recommendin g tha t black s b e 
demoted o r discharge d fro m supervisor y position s t o avoi d ra -
cial tension within th e prison system. 77 Until 1984 , when Stev e 
Long, a white man, became superintendent, an d John Powell , a 
white man , becam e chief o f custody , Hicks had a  perfect wor k 
record with no suspensions or reprimands.78 Shortly afte r Lon g 
and Powel l too k thei r positions , Hick s wa s targete d fo r repri -
mands and suspensions, and ultimately was discharged . 
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Hicks wa s treate d harshl y fo r mino r rule s infractions . Dur -
ing on e incident , Hick s ordere d a  correctiona l office r t o us e a 
St. Mary' s vehicl e bu t faile d t o ente r th e vehicle' s us e int o 
the log . Chie f o f Custod y Powel l recommende d tha t Hick s b e 
disciplined for failin g to insure the vehicle was correctly logged-
in; he was no t recommende d fo r disciplin e fo r authorizin g th e 
use o f th e vehicle . A  four-perso n disciplinar y boar d vote d t o 
demote Hick s a s a  resul t o f tha t incident ; Powell , wh o wa s a 
member o f tha t board , vote d t o terminat e Hick s fo r tha t in -
fraction.79 

When whit e shif t commander s committe d fa r mor e seriou s 
infractions o f th e rules , they receive d muc h mor e lenien t treat -
ment. For example , after Michae l Doss , a white man, who was 
the actin g shif t commander , negligentl y allowe d a  prisone r t o 
escape, h e receive d onl y a  lette r o f repriman d a s discipline . 
Similarly, afte r Sharo n Hefele , a  white woman wh o was a  shif t 
commander, faile d t o loc k certai n door s t o th e mai n powe r 
room an d anne x building , sh e receive d n o repriman d whatso -
ever.80 Moreover , Powell,  wh o ha d recommende d Hicks' s ter -
mination fo r th e log-i n error , praised  a  whit e transportatio n 
officer, Edwar d Ratliff , wh o ha d instructe d a n inmate in viola-
tion o f priso n rule s t o clim b ove r a  wall  t o obtai n som e key s 
from Superintenden t Long' s office. 81 

The secon d inciden t tha t demonstrate d th e disparat e treat -
ment o f Hick s wa s th e on e tha t ultimatel y le d t o hi s termina -
tion. On Apri l 19 , 1984 (onl y three months afte r th e personne l 
changes wer e made) , Hick s wa s notifie d o f hi s demotio n a t a 
meeting wit h Powel l an d Long , a s wel l a s Vincen t Banks , th e 
only remainin g blac k supervisor . Hick s wa s upse t b y the new s 
and requested th e rest of the day off . Lon g granted the request . 
Nonetheless, Powell followed Hick s to his open locker to obtain 
his shift commander' s manual . In the court's words: 
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Plaintiff refused , an d the two exchanged heated words. Plaintiff indi -
cated he would "step outside" with Powell, and Powell warned plain-
tiff tha t his words could be perceived as a threat. After severa l tense 
minutes, plaintiff left. 82 

Powell immediately sough t disciplinar y actio n agains t Hick s 
for thes e "threats. " A  disciplinar y boar d me t an d vote d t o 
suspend Hicks for three days. Steve Long, however, disregarded 
their vot e an d recommende d termination . On e mont h later , 
Hicks was terminated. 83 

When a  paralle l inciden t regardin g a  whit e ma n occurred , 
Powell recommende d tha t n o disciplinar y actio n b e taken . Ar -
thur Turney , a  white ma n wh o wa s unde r Hicks' s supervisor y 
authority, "becam e indignan t an d curse d plaintif f wit h highl y 
profane language" 84 afte r attendin g a  meetin g wit h Hick s t o 
receive the result s o f hi s employment evaluation . I n the court' s 
words: "Powel l concluded tha t Turney was merely venting jus-
tifiable frustration , an d di d no t disciplin e Turne y fo r th e inci -
dent."85 Thus , when a  white man cursed a  black mal e supervi-
sor, n o disciplinar y actio n wa s taken . But , when a  blac k ma n 
exchanged "heate d words " wit h a  whit e mal e supervisor , h e 
was terminate d despit e a n interna l recommendatio n tha t h e 
only be suspended. 

The atmospher e a t St . Mary' s Hono r Cente r wa s therefor e 
charged wit h harassmen t agains t blac k male supervisors. Black 
male supervisor s wer e demote d an d fired,  an d replace d wit h 
whites. Hick s wa s subjecte d t o demotio n an d discharg e fo r 
misconduct that was less serious than conduct for which whites 
received no discipline or merely a  reprimand. Hicks' s authorit y 
was undermine d i n ever y wa y possibl e onc e Powel l an d Lon g 
became supervisors . Hi s attempt s t o repriman d other s an d re -
tain hi s authorit y wer e no t validate d b y management . Instead , 
management seeme d to try to build a  file as quickly a s possible 
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that woul d lea d t o hi s termination . A s earl y a s th e relativel y 
minor log-i n incident , Powel l wa s recommendin g Hicks' s dis -
charge. Th e ultimat e discharg e occurre d onl y becaus e Lon g 
imposed a  harsher penalty than was recommended b y the disci-
plinary board . 

To justif y it s conclusio n tha t Hick s wa s no t treate d differ -
ently because of his race, the district court emphasized tha t tw o 
of th e fou r person s o n th e disciplinary boar d consistentl y wer e 
black. One of those individuals was presumably Banks, the only 
remaining blac k superviso r afte r Hicks' s discharge . Becaus e 
there wer e n o othe r blac k supervisor s a t St . Mary's , th e othe r 
black member must have been a nonsupervisor. On e of the two 
white members was apparentl y Powell ; Long had th e responsi -
bility fo r makin g th e final  recommendation t o th e Departmen t 
of Corrections . 

The idea tha t th e presence o f tw o blacks , one o f whom wa s 
a nonsupervisor , o n th e disciplinar y boar d shoul d insulat e St . 
Mary's fro m a  racia l discriminatio n clai m i s contrar y t o cor e 
principles underlying Title VII and also distorts the facts under -
lying the case . It is clear tha t bot h Powel l an d Long , who wer e 
white men, treated Hicks more harshly than they treated whites. 
Long had the ultimate authority , which he exercised, to recom -
mend t o th e Directo r o f th e Missour i Departmen t o f Correc -
tions an d Huma n Resource s tha t Hick s b e terminated . Tha t 
decision did not resul t from th e recommendation o f the racially 
balanced board . Powel l was alway s one-fourt h o f th e votes o n 
the disciplinar y board , an d consistentl y use d tha t authorit y t o 
seek the harshest possible penalty fo r Hicks . The two blacks on 
the board a t the time of the log-in incident voted inconsistently 
with Powell , an d thereb y achieve d th e resul t tha t Hick s wa s 
demoted rathe r tha n terminated. 86 Blacks , o f course , ca n hel p 
perpetuate racis m especiall y i n a  situatio n lik e th e on e a t St . 
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Mary's wher e the y migh t b e worrie d abou t losin g thei r ow n 
jobs. Bu t i t i s no t fai r t o describ e th e tria l cour t recor d a s 
demonstrating tha t th e blac k employee s condone d th e treat -
ment o f Hicks; 87 i f anything , th e recor d indicate s tha t Powel l 
and Long , white men, who had the cooperation o f the Directo r 
of Corrections , engaged i n a  vendetta t o systematicall y remov e 
nearly al l black supervisors . 

Hicks's case was also strengthened by racially conscious doc-
umentary evidence . Unknow n t o Hick s a t th e tim e o f hi s em -
ployment a t St . Mary's , James Davi s performed a  study o f th e 
honor center s i n St . Loui s an d Kansa s Cit y i n 198 0 an d 198 1 
for th e Missour i Departmen t o f Corrections . A s th e distric t 
court found , "I n a  sectio n towar d th e en d o f th e stud y Davi s 
pointed ou t tha t too many blacks were in portions o f power a t 
St. Mary's, and tha t the potential fo r subversio n o f the superin-
tendent's power , i f th e staf f becam e raciall y polarized , wa s 
very real."88 

Although th e witnesses 89 a t tria l indicate d tha t the y wer e 
unaware o f th e Davi s stud y i n 1984, 90 dramati c personne l 
changes bega n occurrin g in 198 4 tha t were consisten t wit h th e 
Davis study . Th e supervisor y staf f change d fro m bein g on e 
white an d five blacks to being four white s and two blacks . The 
black superintendent was demoted and transferred; hi s position 
was fille d b y a  white. The black chie f o f custod y wa s demote d 
and transferred ; hi s positio n wa s filled  b y a  white . Th e tw o 
black shif t commander s othe r tha n Hick s wer e fired  an d re -
placed b y whites . Hick s wa s formall y retained , bu t wa s sub -
jected to immediate and pervasive harassment. Although blacks 
were hired durin g this reorganization, non e of them were hired 
for supervisor y positions. 91 Unti l this time, Hicks had no t bee n 
suspended, writte n up , o r otherwis e discipline d excep t fo r a 
mistaken reprimand fo r bein g absent when he, in fact, was on a 
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scheduled vacation. 92 Hi s recor d wa s considere d entirel y satis -
factory.93 

The cour t excuse d thes e dramati c race-base d personne l 
changes b y noting tha t the y were "no t unusual " i n light o f th e 
problems a t St . Mary's.94 Implicitly , the court was ratifying th e 
Davis study' s conclusio n tha t on e wa y t o respon d t o racia l 
tension at the halfway hous e was to terminate black supervisor s 
and replace them with whites. Such reasoning, however, should 
be unacceptabl e unde r Titl e VII' s prohibitio n o f rac e discrimi -
nation. 

Ultimately, Hicks lost his case because the district cour t con-
cluded that hi s discharge was the result of a  personality disput e 
rather tha n racism. 95 Thi s holdin g was upheld b y the Suprem e 
Court becaus e i t refined an d tightene d th e burden o f proo f fo r 
plaintiffs i n race an d gende r discriminatio n cases . In the Hicks 
case, the plaintiff ha d allege d that he was a black man who had 
been fired  fo r entirel y pretextua l reason s thereb y raisin g a 
strong inference o f rac e discrimination. A t trial, the defendant s 
had trie d t o explai n thei r conduc t b y producing evidenc e tha t 
Hicks was fired  for merit-base d reasons . That proof , however , 
was unsuccessful , a s Hicks was abl e to rebu t th e evidence with 
the examples  cite d abov e concernin g similarl y situate d white s 
who wer e treate d mor e favorably . On e woul d therefor e hav e 
expected Hick s t o prevai l i n hi s clai m tha t a  nonmerit-base d 
factor, suc h a s racism , mus t explai n hi s discharge . Th e tria l 
court and the Supreme Court, however, refused t o presume that 
racism motivated hi s discharge. Instead, the trial court came up 
with a n explanatio n fo r th e discharg e that  had  not  even  been 
offered by  the  defendants  at  trial —that Hick s ha d bee n fired 
due t o a  personalit y disput e rathe r tha n racism . Emphasizin g 
that a  plaintif f i n a  rac e discriminatio n cas e alway s maintain s 
the burde n o f provin g intentiona l discrimination , th e cour t 



216 Bipolar Injustice: The Moral Code 

found an d th e Suprem e Cour t uphel d tha t Hick s ha d faile d t o 
meet thi s burden eve n though h e had prove n tha t th e explana -
tions offere d b y th e defendan t wer e pretextual . I n a  dramati c 
shift i n Titl e VI I cas e law , th e Suprem e Cour t mad e clea r tha t 
plaintiffs wh o allege discrimination face a virtually insurmount -
able assumption of incompetence. Even if they can demonstrat e 
that th e justification s offere d b y a  defendan t ar e pretextual , 
they may lose if the court chooses to substitute its own explana -
tion such as a subjective feeling of a  personality dispute . 

The personalit y disput e defens e ha s take n o n adde d signifi -
cance i n case s afte r Hicks  unles s th e plaintif f ha s evidenc e o f 
explicit racia l epithets . Fo r example , Anit a Bivens , a  blac k 
woman, an d Rodolf o Arzate , an Hispanic man, could no t con -
vince a judge to le t them take their racial harassment case s to a 
jury. Bivens was not permitted to argue to the jury that pushing 
and shovin g incidents alon g with lou d altercation s wer e due to 
her rac e i n ligh t o f th e fac t tha t on e employe e di d openl y cal l 
her a  "nigger." 96 Arzat e wa s no t allowe d t o argu e tha t othe r 
employees "mocked " hi s speech , whic h ha d a n Hispani c ac -
cent.97 Th e cour t concluded  tha t plaintif f an d hi s co-worker s 
did no t tal k t o eac h othe r ou t o f "choice " rathe r tha n becaus e 
of plaintiff' s race . "Th e fac t tha t coworker s d o no t lik e th e 
plaintiff, o r tha t h e doe s no t lik e them , i s no t th e basi s o f a 
cognizable Title VII racially hostile work environment claim." 98 

The court refused t o connect this "dislike" and noncommunica -
tion t o stereotype s abou t plaintiff' s Hispani c ancestr y becaus e 
of the absence of explicit racial epithets. 99 

Most African-American plaintiff s wh o win racial harassmen t 
or discrimination cases do provide evidence of racial epithets.100 

James Rodgers , a black man , prevailed i n his racial harassmen t 
and discharg e claim s agains t Western-Sout h Lif e Insurance. 101 

He offered evidenc e that hi s supervisor, William Mann , repeat -
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edly calle d hi m an d anothe r blac k employe e "nigger, " ha d re -
ferred t o blacks a s "to o fuckin g dum b to be insurance agents, " 
and ha d explicitl y advise d hi s superio r no t t o hir e an y mor e 
blacks. As with the gender cases involving sexualized language , 
the defendant s trie d t o argu e tha t Man n insulte d al l o f hi s 
employees. The evidence did support the conclusion tha t Man n 
regularly calle d hi s subordinate s "knobheads, " "knuck -
leheads," "dunderheads, " an d "goons " whic h contribute d t o 
much psychologica l anxiety . Despit e th e fac t tha t everyon e 
seemed to suffer abus e from Man n a t that workplace, the cour t 
found an d th e circui t cour t affirme d tha t "Mann' s racis t com -
ments an d taunts , though perhap s no t th e sol e factor , contrib -
uted significantly t o the stress condition that compelled Rodger s 
to resig n fro m Western-Southern." 102 Wha t th e cour t fail s t o 
tell u s is whether whit e employee s als o frequentl y resigne d be -
cause o f th e stres s cause d b y Mann' s abusiv e personality . Th e 
racialized nature of the comments caused the court not to make 
that comparison. Hicks, by contrast, could not prevail althoug h 
he had stron g comparativ e evidenc e o f differen t treatment , be-
cause he did not have evidence of racialized comments . Without 
such evidence , hi s lawye r di d no t eve n characteriz e hi s cas e 
as harassment . 

Evidence o f repeate d racia l epithets , however, i s not a  guar -
antee tha t a  plaintif f wil l prevail . James Bolden , a  blac k man , 
was subjecte d t o comment s suc h as : "yo u bette r b e carefu l 
because we know peopl e i n the K u Klu x Klan, " "honky" , an d 
"nigger."103 Bolde n los t because the court found tha t althoug h 
he wa s "tormente d a t work " an d di d repor t som e event s tha t 
"he di d no t aler t hi s superviso r h e fel t h e wa s bein g harasse d 
because o f hi s race." 104 I n anothe r case , the distric t cour t di d 
not find  credibl e th e assertion s o f Vildre d Davis , a  blac k 
woman, which were supported by co-workers, that her supervi-
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sor "hurle d racia l epithets towards her , assigned her to difficul t 
jobs without providing training, and otherwis e verbally abuse d 
her i n fron t o f othe r employee." 105 Bot h decision s wer e af -
firmed o n appeal . Evidenc e o f racia l epithet s therefor e 
strengthen a  rac e discriminatio n cas e bu t ar e certainl y no t a 
guarantee of success. 

V. Winner No . 2 : Whites 

Wendy Wygant, a  white woman, was laid off fro m he r job as a 
school teache r a t a  tim e o f increasin g racia l tension s i n th e 
Jackson Schoo l District. 106 Th e Union , which represente d bot h 
black an d whit e teachers , achieve d a  compromis e wher e th e 
burden o f bein g lai d of f woul d fal l proportionatel y o n whit e 
teachers an d minorit y teacher s a s a  group . Eac h grou p woul d 
experience a  portion o f tha t burde n equa l t o it s portion o f th e 
faculty.107 Becaus e black teachers, however, had disproportion -
ately less seniority than white teachers, strict seniority rules had 
to b e modified i n orde r t o achiev e this racia l balance . Wygant , 
along wit h som e othe r whit e teachers , wh o wer e amon g th e 
bottom o f th e seniorit y scal e fo r whit e teachers , bu t wh o ha d 
more seniorit y tha n som e o f th e blac k teacher s wh o wer e re -
tained, successfull y challenge d the compromise agreement . Th e 
Supreme Cour t rejecte d thi s compromise despit e it s purpose t o 
alleviate racia l tension , provid e rol e model s fo r minorit y stu -
dents, an d maintai n racia l balance . Wend y Wygant' s compe -
tence an d abilitie s wer e considere d irrelevan t t o th e Court' s 
resolution o f th e case ; not onc e di d on e membe r o f th e Cour t 
even mentio n plaintiff' s ful l nam e i n th e hundreds o f page s of 
opinions that were authored in the case.108 

In Hicks, the racially conscious plan did not have the purpose 
of maintaining  racia l balance ; instead , i t ha d th e purpos e o f 
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overturning th e gain s a t th e supervisor y leve l tha t ha d bee n 
made by blacks. In addition, the plan in Hicks ha d a  dispropor -
tionate impac t o n "innocent " blac k thir d parties ; black s an d 
whites were not equally affected. Finally , in Hicks th e rational e 
of avoidin g racia l strif e seeme d muc h mor e attenuate d tha n i n 
Wygant. I n Wygant,  th e schoo l distric t wanted t o develo p an d 
foster positiv e blac k rol e models ; i n Hicks,  th e Departmen t o f 
Corrections appeared to be perpetuating the negative stereotype 
that blac k supervisor s woul d sympathiz e wit h minoritie s wh o 
might engag e i n racia l strif e i n a  prison context . Suc h negativ e 
stereotypes have no place in anti-discrimination doctrine . 

Despite dramati c evidenc e o f discrimination , Hick s los t hi s 
case becaus e th e distric t cour t conclude d tha t Hick s ha d no t 
proven tha t rac e wa s th e tru e explanatio n fo r hi s discharge , 
although it agreed that Hicks had demonstrated that the reasons 
offered fo r hi s discharg e wer e pretextual . A s the cour t stated : 
"In essence , althoug h plaintif f ha s prove n th e existenc e o f a 
crusade t o terminat e him , h e ha s no t prove n tha t th e crusad e 
was racially rather than personally motivated."109 Th e court of 
appeals reversed, 110 bu t th e Suprem e Cour t reverse d th e cour t 
of appeal s an d remande d th e case back t o the distric t court. 111 

For the second time , the distric t cour t ruled fo r th e defendants , 
finding tha t Hick s ha d no t offere d sufficien t evidenc e o f rac e 
discrimination to prevail under Title VII.112 Hicks never proved 
to th e satisfactio n o f th e cour t tha t rac e wa s th e caus e o f hi s 
gross mistreatment a t St. Mary's. 

A compariso n betwee n Hicks  an d revers e discriminatio n 
cases reveal s tha t court s ar e exceedingl y stric t wit h determina -
tions of causatio n i n cases involving race discrimination claim s 
brought by minority claimants but quite generous with determi-
nations o f causatio n i n cases involving reverse race discrimina -
tion claim s brough t b y whit e claimants . Fo r example , i n th e 
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leading affirmativ e actio n case , Bakke  v.  Board  of  Regents, 113 

the courts barely paused to consider whether Allan Bakke's race 
was th e sourc e o f hi s failur e t o b e admitte d b y Davi s Medica l 
School. Bakke had applie d t o twelv e medical school s over tw o 
years, an d ha d bee n turne d dow n b y al l o f them. 114 Whe n h e 
inquired a s t o wh y h e wa s rejected , tw o medica l school s indi -
cated tha t th e explanatio n wa s hi s age . Th e newes t an d leas t 
prestigious o f thes e tw o doze n school s wa s th e Universit y o f 
California a t Davis. 115 Nonetheless , Bakk e was awar e tha t hi s 
age migh t b e a  negative facto r a t Davis ; he therefore wrot e t o 
Davis in 1971 asking how his age (33) would affec t hi s applica-
tion. Th e associat e dea n responde d "tha t whe n a n applican t i s 
over thirty , hi s ag e i s a  seriou s facto r whic h mus t b e consid -
ered."116 Despit e th e concern s raise d b y thi s letter , Bakk e ap -
plied fo r admissio n lat e i n 197 2 an d receive d a n intervie w i n 
March afte r mos t o f th e place s i n th e clas s ha d bee n filled. 117 

He was rejected fo r admission ; hi s request to be waitlisted wa s 
also rejected . 

Bakke sued under Titl e VI of the Civi l Rights Act, as well as 
the U.S. Constitution i n state court . He argued tha t he was no t 
admitted becaus e hi s rac e preclude d hi m fro m competin g fo r 
sixteen position s tha t wer e se t asid e fo r racia l minorities . Th e 
trial court held that the special admissions program was unlaw-
ful, bu t refused t o order Bakke's admission, holding that he had 
failed t o carr y hi s burde n o f provin g tha t h e would hav e bee n 
admitted bu t fo r th e existence of the special program.118 Bakk e 
appealed fro m th e portio n o f th e tria l cour t judgmen t denyin g 
him admissio n an d th e Universit y appeale d fro m th e decisio n 
that it s specia l admission s progra m wa s unlawful . O n appeal , 
the Californi a Suprem e Cour t rule d i n favor o f Bakke , because 
the Universit y concede d tha t i t coul d no t demonstrat e tha t 
Bakke woul d no t hav e bee n admitte d i n th e absenc e o f th e 
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special admissions program. Accepting this admission, the Cali-
fornia Suprem e Cour t ordere d th e tria l cour t t o orde r Bakk e 
admitted t o Medica l School. 119 Th e U.S . Suprem e Cour t af -
firmed th e judgment of the California Suprem e Court . 

The rol e tha t Bakke' s qualification s playe d i n thi s litigatio n 
was ver y peculiar . Severa l amid  suggeste d tha t th e Universit y 
"fabricated" Bakke' s qualification s i n orde r t o permi t hi m t o 
have standin g i n th e case. 120 The court s accepte d th e assump -
tion tha t Bakk e wa s qualifie d fo r admissio n despit e th e stron g 
evidence that his age had bee n an adverse factor. Fo r this white 
plaintiff, qualificatio n an d causatio n wer e presumed; fo r blac k 
plaintiff Hicks , incompetenc e an d lac k o f causatio n wer e pre -
sumed eve n afte r h e showe d tha t th e defendants ' explanation s 
were pretextual. 

The Suprem e Cour t rejecte d th e suggestio n b y amid  tha t 
Bakke did no t have standing to sue due to his fabricated quali -
fications.121 Nonetheless , si x years later , whe n a  group o f par -
ents o f blac k schoo l childre n brough t sui t allegin g tha t th e 
Internal Revenu e Servic e helped perpetuat e segregate d schools , 
thereby deprivin g thei r childre n o f a n integrate d education , b y 
permitting segregate d privat e school s t o maintai n thei r tax -
exempt status , the Suprem e Cour t wa s muc h mor e rigorou s i n 
its assessmen t o f causation. 122 Th e Suprem e Cour t foun d tha t 
plaintiffs coul d no t adequatel y demonstrat e tha t th e injur y o f 
attending segregated school s was "fairl y traceable " to the chal-
lenged action s o f th e IRS . Althoug h th e Davi s specia l admis -
sions progra m supposedl y cause d Bakke' s har m o f bein g ex -
cluded fro m fai r consideratio n t o medica l school , th e Cour t 
rejected th e argumen t tha t th e federa l subsid y o f segregate d 
schools contribute d t o th e har m o f blac k childre n wh o ar e 
denied a n integrate d education . A s Justic e Brenna n state d i n 
dissent, "Mor e than one commentator has noted that the causa-
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tion componen t o f th e Court' s standin g inquir y i s n o mor e 
than a  poor disguis e fo r th e Court' s vie w o f th e merit s o f th e 
underlying claim . The Cour t toda y doe s nothin g t o avoi d tha t 
criticism."123 Thus , i t ma y b e true tha t th e Universit y o f Cali -
fornia mad e i t easie r fo r th e Suprem e Cour t t o rul e in Bakke' s 
favor b y no t contestin g Bakke' s qualifications . O n th e othe r 
hand, th e Suprem e Cour t woul d probabl y hav e see n throug h 
that attemp t i f Bakk e ha d bee n a  blac k schoolchil d tryin g t o 
gain access to a  white school. Moreover, the University of Cali -
fornia probabl y woul d no t hav e concede d Bakke' s qualifica -
tions during litigation i f he were not white and male . Although 
Jean Jew , fo r example , ha d a  stron g recor d o f sexua l harass -
ment, th e Universit y o f Iow a wa s unwillin g t o conced e he r 
qualifications fo r promotio n durin g litigation . A s a n Asian -
American woman , Jean Jew di d no t garne r th e presumption o f 
competence accorded to white men such as Bakke. 

Similarly, i n th e recen t Duquesne  Light  case 124 whic h wa s 
decided i n favo r o f a  whit e plaintif f fo r $400,00 0 punitiv e 
damages (i n a case where the compensatory damage s were only 
$25,000), the courts never seriously considered whether Claus' s 
race wa s th e sourc e o f hi s failur e t o b e promoted . Frederic k 
Claus had worked fo r Duquesne Light since 1964 and had been 
made directo r o f engineerin g i n 1985 . In 1987 , he was denie d 
promotion t o manage r o f constructio n an d engineerin g and , i n 
1989, wa s rejecte d fo r promotio n t o manage r o f constructio n 
coordination an d undergroun d fo r th e wester n division . I n 
1987, he was passed ove r in favor o f a  black man ; in 1989 , he 
was passe d ove r i n favo r o f a  whit e man . Th e distric t cour t 
concluded tha t th e black man who received the first promotion 
was qualifie d fo r it , bu t tha t Duquesn e Ligh t violate d it s ow n 
affirmative actio n pla n whe n i t promote d him. 125 Fou r othe r 
white individuals had also applied for and been rejected fo r tha t 
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promotion. N o on e asked  whethe r Clau s wa s mor e qualifie d 
than the other whites who were also rejected for the position.126 

As for the failure to obtain the second promotion, the EEOC 
concluded tha t Clau s was passed ove r in retaliation fo r havin g 
filed a complain t regardin g th e first  promotion. 127 Claus , lik e 
Bakke, wa s presume d t o b e qualified ; n o consideratio n wa s 
given t o whethe r som e o f th e othe r whit e candidate s migh t b e 
more qualified . Moreover , n o on e questione d wh y a n enginee r 
with mor e tha n twent y year s o f experienc e ha d no t bee n pro -
moted previously to a manager position. Reverse discrimination 
could no t possibl y explai n th e othe r time s tha t Clau s wa s no t 
promoted, sinc e onl y tw o o f eighty-tw o middle  an d upper -
middle management positions at Duquesne were held by minor-
ities. Quit e possibly , Clau s wa s denie d a  promotio n ove r th e 
years becaus e o f som e work-relate d problem s wit h hi s perfor -
mance, no t hi s race . O r possibly , hi s ag e (55 ) ha d becom e a n 
(illegal) adverse factor i n the employment process. Nonetheless, 
in revers e discriminatio n case s plaintiff s ar e no t require d t o 
prove causatio n wit h th e sam e rigo r tha t the y ar e require d t o 
prove causatio n i n case s brough t b y wome n an d minorities . 
Once the y establis h tha t rac e wa s a  facto r i n th e selectio n 
process, the court s presume tha t the y were more qualified tha n 
the minorit y wh o wa s selected. 128 Melvi n Hicks , b y contrast , 
was no t abl e t o benefi t fro m tha t presumption . Whit e mal e 
plaintiffs ar e presumed to be competent and victims of discrimi-
nation whe n the y ar e no t selected ; minorit y an d femal e plain -
tiffs ar e presumed t o b e incompetent an d victim s o f a  meritoc-
racy when they are not selected . 

There are occasional counterexamples to this trend, nonethe-
less. A  federal distric t cour t i n Hopwood  v.  State  of  Texas, 119 

for example , recently applie d th e Hicks  doctrin e to the liability 
stage o f a  revers e discriminatio n case . A t stag e one , plaintiff s 
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had establishe d tha t th e Universit y o f Texa s violate d Titl e V I 
and th e U.S . Constitution b y usin g a  race-base d quot a syste m 
for la w school admissions. 130 At stage two (th e liability phase), 
however, th e cour t cite d Hicks  fo r th e propositio n tha t th e 
" 'ultimat e burde n o f persuasion ' remain s a t al l times with th e 
plaintiff."131 Then , citin g Bakke,  th e cour t concluded  tha t th e 
plaintiffs shoul d no t prevai l i f th e defendant s coul d "establis h 
legitimate grounds for the decision not to admit these plaintiffs , 
notwithstanding th e procedur e followed." 132 Applyin g thes e 
two doctrines, the court accepted the university's argument tha t 
the plaintiffs woul d no t have been admitted even in the absence 
of th e race-base d admission s program . Thi s decisio n wa s no t 
appealed to the Fifth Circuit . 

Although th e distric t cour t cite d Hicks  i n it s opinion, i t wa s 
not reall y followin g th e Hicks  doctrine . In Hicks,  th e Suprem e 
Court conclude d tha t a  plaintiff i n a race case never establishes 
a presumptio n o f rac e discriminatio n eve n afte r h e o r sh e dis -
proves the justifications offere d b y the defendant. I n Hop wood, 
by contrast , th e distric t cour t concluded  tha t th e evidenc e tha t 
race was a  facto r i n the admission s proces s shifted  the  burden 
of proof  to  the  defendant.  Th e plaintiff s woul d presumptivel y 
prevail unles s th e defendan t coul d demonstrat e tha t th e plain -
tiffs wer e unqualified . Becaus e th e defendant s me t thi s burde n 
of proof , plaintiff s faile d t o prevai l a t the liabilit y stag e fo r a n 
order o f admission . Had th e defendants no t met this burden o f 
proof, the n th e presumptio n i n favo r o f th e plaintiff s woul d 
have prevaile d an d plaintiff s woul d hav e won . Ha d th e Hicks 
court employed such a framework, Hick s would have won afte r 
defendants faile d t o establis h tha t plaintif f wa s unqualified . 
Thus, even when whites fai l t o obtain relie f i n reverse discrimi-
nation cases , they have played unde r a n easie r se t of rules than 
have blacks. 
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The case that brings together the different presumption s tha t 
apply t o case s bein g brough t b y whit e an d minorit y plaintiff s 
and th e rol e tha t racialize d evidenc e ca n pla y i n suc h case s i s 
Jean Jew's case . Jew's cas e contained tw o separat e allegations : 
that she was a victim of sexual harassment and that she was not 
promoted becaus e of her gender. (Sh e did not raise a race claim 
although some of the sexual epithets were racially charged.) Her 
failure-to-be-promoted allegatio n wa s a  difficul t clai m unde r 
existing law, because cases challenging tenure and promotion in 
the educationa l contex t ar e usuall y unsuccessful. 133 Th e pre -
sumption o f incompetenc e tha t i s usually accorded t o plaintiff s 
in race and gender discrimination case s is particularly stron g in 
that context . Nonetheless , Jew was abl e to prevai l o n both he r 
harassment and promotion claim s because of the strength of the 
evidence of sexualized comments . 

The comment s tha t forme d th e basi s o f Jew's sexua l harass -
ment case , however , centere d o n he r sexualit y no t he r intelli -
gence o r abilitie s a s a  researc h scientist . Sh e wa s calle d a 
"whore," no t a  "dum b broad. " I f th e issu e i s whether harass -
ment taint s a  promotio n process , on e woul d thin k tha t com -
ments lik e "dum b broad " woul d b e more powerfu l tha n com -
ments lik e "whore " becaus e the y spea k directl y t o a n 
individual's abilit y t o b e a  researc h scientist . Yet , th e reman d 
decision i n Harris,  th e Fift h Circuit' s decisio n i n DeAngelis, 
and th e Suprem e Court' s decisio n i n Hicks  al l sugges t tha t 
nonsexualized an d nonracialized comment s are not particularl y 
problematic a t th e workplace . Onl y sexualize d an d racialize d 
comments reflec t lac k o f respec t fo r a n individual' s abilit y t o 
perform hi s or her work. I t is time to remember tha t the words 
"sex" an d "race " ar e unmodifie d i n Titl e VII . On e shoul d b e 
able to prevail on a  claim of sex or race discrimination withou t 
evidence of sexual or racial epithets . 
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Ironically, whe n sexua l harassmen t doctrin e wa s first  bein g 
developed, th e lowe r court s rule d agains t th e femal e plaintiff s 
under th e misconception tha t sexua l harassmen t doe s no t con -
stitute gende r discrimination. 134 Thos e court s were wrong, be-
cause, a s Catharin e MacKinno n ha s powerfull y argued , "th e 
sexual harassment o f working women present s a  closed syste m 
of socia l predatio n i n whic h powerlessnes s build s o n power -
lessness."135 Jean Jew was the victim of this social predation a s 
her sexualizatio n ultimatel y infecte d th e promotio n proces s i n 
which men who had openl y insulted he r voted agains t her pro-
motion. I n thei r minds , she was a  "slut " rathe r tha n a  compe-
tent professional . I t is therefore a  positive development i n Title 
VII jurisprudence fo r suc h wome n a s Jean Jew t o prevail . Th e 
development o f sexua l harassmen t doctrine , however , shoul d 
not mak e u s forget tha t sexua l harassmen t i s only one form o f 
discrimination tha t women and men may face at the workplace. 
Gender an d rac e discriminatio n ca n an d d o happe n i n the ab -
sence of sexualized or racialized insults . 

VI. Beyon d the Mora l Code 

As w e hav e seen , th e court s hav e overemphasize d th e sexua l 
nature o f harassmen t a s a  componen t o f gender-base d harass -
ment fo r claim s brough t b y heterosexua l women . Similarly , i t 
increasingly require s evidenc e o f racia l epithet s fo r blacks  t o 
prevail i n claim s o f racia l discrimination . Thi s overemphasi s 
originated wit h th e first  harassmen t guideline s issue s b y th e 
Equal Employmen t Opportunit y Commissio n nearl y fifteen 
years ago. 136 Althoug h th e purpos e o f thes e guideline s wa s t o 
clarify tha t sexual harassment constituted gender-based discrim-
ination, contrar y t o th e holding s o f man y lowe r courts , th e 
guidelines faile d t o stat e clearl y tha t harassmen t coul d b e 
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proven without evidenc e of sexual comments or actions . As the 
EEOC has recently recognized , the focus o n harassment tha t i s 
sexual in nature has led some people not to realize that harass -
ment based  o n race , color , religion , gender , age , and disabilit y 
"is egregious" and prohibited b y the various civil rights acts.137 

Accordingly, th e EEO C recentl y decide d t o "pu t i n guidelin e 
form th e rul e tha t se x harassment i s not limite d t o harassmen t 
that i s sexua l i n nature , bu t als o include s harassmen t du e t o 
gender-based animus." 138 Becaus e th e origina l EEO C guide -
lines focuse d o n harassmen t tha t wa s sexua l i n natur e whic h 
needed t o b e distinguishe d fro m appropriat e sexua l interac -
tions, th e Guidelines  include d a n inquir y a s t o whethe r th e 
sexual conduc t wa s "welcome. " Th e specia l problem o f decid -
ing whether conduc t i s "welcome," however , does not exis t fo r 
nonsexualized harassmen t an d therefor e i s no t par t o f th e 
EEOC's recentl y propose d guideline s fo r conduc t tha t i s no t 
sexual in nature. 139 

Unfortunately, th e EEOC' s attemp t t o highligh t nonsexual -
ized harassmen t ha s no t bee n successful . Th e proposed guide -
lines have been withdrawn afte r bein g subjected fo r muc h criti -
cism tha t the y violat e employers ' Firs t Amendmen t rights . 
Moreover, th e propose d guideline s offe r littl e guidanc e t o 
courts on how to interpret statements and conduct to determine 
if they constitute "se x harassment" whe n they are not sexual in 
nature.140 I n man y cases , lik e tha t o f Teres a Harris , gender -
based comment s ar e combined wit h sexualize d comments . The 
proposed guideline s giv e n o specia l instructio n a s t o ho w t o 
evaluate suc h comment s t o determin e i f the y ar e sufficientl y 
severe and pervasive to constitute unlawful harassment . 

The New Jersey Supreme Court , b y contrast , ha s recognize d 
that bot h gender-base d an d sexually-base d harassmen t shoul d 
violate Titl e VII . I n Lehmann  v.  Toys  7 T Us, 141 th e Cour t 
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stated tha t comment s an d action s o f a  nonsexualize d natur e 
that serv e to degrade women's valu e at the workplace constitut e 
gender-based harassmen t an d provide d th e followin g frame -
work fo r evaluatin g suc h comments : 

When th e harassin g conduc t i s sexual o r sexis t i n nature , the but-fo r 
element wil l automaticall y b e satisfied . .  . . However , no t al l sexua l 
harassment i s sex-based o n its face. .  . . When the form o f the harass-
ment is not obviously based on the victim's sex, the victim must make 
a prim a faci e showin g tha t th e harassmen t occurre d becaus e o f he r 
sex. . .. I n suc h non-faciall y sex-base d harassmen t case s a  plaintif f 
might sho w tha t suc h harassmen t wa s accompanie d b y harassmen t 
that was obviously sex-based . Alternatively, she might show that only 
women suffere d th e non-faciall y sex-base d harassment . Al l tha t i s 
required i s a  showin g tha t i t i s more likel y tha n no t tha t th e harass -
ment occurre d becaus e o f th e plaintiff' s sex . Fo r a  femal e plaintiff , 
that wil l b e sufficien t t o invok e th e rebuttabl e presumptio n tha t th e 
harassment did in fact occur because of the plaintiff's sex. 142 

The Ne w Jerse y doctrin e represent s a n enormou s advanc e 
over existin g Titl e VI I doctrin e fo r tw o reasons . First , i t recog -
nizes tha t harassin g conduc t ca n b e gender-base d eve n i f i t i s 
not "sex-base d o n it s face." Th e doctrine therefore allow s plain -
tiffs t o us e circumstantia l evidenc e t o infe r th e gender-base d 
aspect o f harassin g conduct . Unde r existin g Titl e VI I doctrine , 
cases involvin g suc h circumstantia l evidenc e usuall y ar e re -
quired t o utiliz e th e mor e rigorou s Burdine-Hicks  doctrine. 143 

Second, i t recognize s tha t th e gender-base d aspec t o f harassin g 
conduct ca n b e inferred fro m evidenc e tha t othe r harassmen t o r 
conduct wa s sex-based . Thi s insigh t help s clarif y tha t harassin g 
conduct ofte n occur s i n a  situatio n wher e i t i s no t exclusivel y 
and explicitl y gender-based . Th e Ne w Jerse y doctrin e allow s a 
plaintiff t o combin e nongender-base d harassmen t wit h gender -
based harassment t o mee t the threshold o f "offensiv e an d perva -
sive" tha t i s require d unde r Titl e VII. 144 I f applie d t o Harris, 
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this framewor k woul d expan d th e scop e o f Harris' s recovery . 
The derogator y comment s t o Teres a Harri s abou t he r intelli -
gence, becaus e accompanie d b y over t sexualize d comments , 
would easily constitute sex-based harassment . 

A problem wit h th e Ne w Jersey standar d i s that i t doe s no t 
discuss how courts should apply the "unwelcomeness" standar d 
to case s of mixe d sexua l an d nonsexua l gender-base d conduct . 
Courts need to clarify tha t the "unwelcomeness" inquiry is only 
relevant to sexua l conduct . As applied t o Harris's situation , fo r 
example, comments abou t he r purported stupidit y shoul d hav e 
been considere d pe r s e unwelcome ; Harri s shoul d hav e ha d a 
successful clai m based on those comments before her discussion 
with Hard y abou t th e unwelcomenes s o f th e sexualize d com -
ments. Moreover, unde r th e New Jersey guidelines , those com-
ments about her stupidity could be used to infer tha t the sexua l 
comments wer e intende d t o har m he r a t th e tim e the y wer e 
uttered; the y were not reflectiv e o f "joking " behavior . I n othe r 
words, an individual who i s making entirely unacceptable com -
ments abou t stupidit y tha t mus t hav e bee n intende d t o caus e 
harm could be understood to be making contemporaneous com-
ments abou t sexualit y tha t als o mus t hav e bee n intende d t o 
cause harm . Ther e i s no polic y reaso n t o tolerat e an y deroga -
tory an d gender-base d comment s abou t one' s intelligence . Se x 
harassment doctrin e should clarify thi s policy. 

Not addresse d by the proposed EEO C guidelines or the New 
Jersey Supreme Cour t rule is how to addres s claims brought b y 
individuals who ar e perceived t o be gay men o r lesbians . These 
individuals hav e no t bee n abl e t o tak e advantag e o f th e long -
standing sexualize d harassmen t doctrine . We should retai n th e 
principle tha t sexualize d comment s ar e prohibited b y Title VII 
but exten d tha t protectio n t o individual s wh o ar e perceived a s 
being gay and lesbian . 
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Moreover, th e focu s o f th e EEO C an d th e Ne w Jerse y Su -
preme Court has been to reinvigorate gender-based, nonsexual -
ized cases . The fact tha t race cases brought b y racial minoritie s 
are als o sufferin g th e sam e proble m ha s bee n largel y unad -
dressed. Th e stereotyp e tha t al l black s ar e incompeten t an d 
deserve to be discharged remains . The EEOC has done nothin g 
to leve l th e playin g field  between whit e an d blac k plaintiff s i n 
race discrimination lawsuits. Thus, the modest steps being taken 
by th e EEO C an d Ne w Jerse y Suprem e Cour t ar e unlikel y t o 
unravel the emerging moral code under Title VII. 

Sexual harassmen t i s a n importan t proble m a t th e workplac e 
that Title VII should continue to redress. Title VII should reac h 
"equal opportunit y harassers " wh o demea n bot h me n an d 
women a t th e workplac e wit h sexualize d comments , becaus e 
those comment s ar e intende d t o caus e gender-base d injur y t o 
them. T o th e individua l woma n wh o i s calle d a  "slut " o r 
"whore" a t th e workplace , th e injur y i s no t lessene d becaus e 
men ar e als o calle d sexuall y derogator y names . Since Title VII 
promises protection agains t discriminatio n t o the "individual, " 
an individua l shoul d b e abl e t o recove r wh o ca n demonstrat e 
that comment s reflec t gende r stereotypin g o r gender-base d 
animus. 

Nonetheless, ou r recognitio n tha t harassmen t tha t include s 
conduct that is sexual in nature is egregious should not blind us 
to th e fac t tha t harassmen t tha t i s no t sexua l i n natur e als o 
occurs at the workplace, and is equally egregious. It is as perni-
cious to cal l a  woman "stupid " a s it is to cal l her "sexy. " Bot h 
comments should be illegal when based on gender stereotypes . 

Race discriminatio n agains t minorities , irrespectiv e o f 
whether i t includes the us e of racia l epithets , is also perniciou s 
and shoul d b e redresse d b y Titl e VII . Give n th e directio n i n 
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which Titl e VII cas e law ha s gon e in th e las t decade , i t i s easy 
to forget that harassment doctrine originated with a recognition 
of th e perniciou s natur e o f racia l harassment , an d tha t Con -
gress' primar y motivatio n i n passin g Titl e VI I wa s t o ri d th e 
workplace o f racis m agains t blacks . Hicks  reflect s a  growin g 
presumption tha t black s d o no t fac e harassmen t an d ar e dis -
charged a t wor k du e to incompetence. 145 B y contrast , th e "re -
verse discrimination " case s reflec t a  presumptio n tha t white s 
who are discharged ar e victims of race-based affirmativ e actio n 
plans tha t chea t the m ou t o f thei r entitlemen t t o employmen t 
and advancement . 

Three modification s t o Titl e VI I ar e greatl y neede d t o solv e 
the problem s discusse d above . First , th e EEO C guideline s em -
phasizing the importance o f race and sex harassment that is not 
overtly racia l o r sexua l i n natur e mus t b e implemente d an d 
followed b y the courts . Second, Congres s mus t overtur n Hicks 
in order t o level the playing field between whit e male plaintiff s 
and femal e an d minorit y plaintiffs . Racia l minoritie s an d 
women deserve the presumption o f competence that is routinely 
accorded t o whit e men . I f a  woma n o r racia l minorit y estab -
lishes a  prima faci e cas e of discriminatio n an d a  defendant ca n 
offer n o credible nondiscriminatory an d legitimate explanation s 
for its conduct then a plaintiff shoul d prevail as a matter of law. 
Third, th e court s mus t develo p mor e skepticis m towar d th e 
claims of reverse discrimination brough t by white men. As they 
do in cases of intentional discrimination brought by women and 
minorities, court s shoul d conside r legitimat e an d nondiscrimi -
natory explanation s tha t ar e offere d fo r thei r failur e t o pro -
mote, employ , o r eve n discharg e whit e men . Ther e ar e man y 
explanations othe r tha n revers e discriminatio n whic h ca n ex -
plain why white men do not attai n certai n jobs ; courts must be 
cognizant of that reality when they consider reverse discrimina-
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tion cases . The y migh t wan t t o conside r hypotheticall y ho w 
they would evaluate the facts i f alleged by a black man . 

Some people snidel y speculat e tha t a  conservativ e Congres s 
may try to repeal Title VII. As I interpret the case law, however, 
there i s no nee d fo r conservative s to cal l for th e repea l o f Titl e 
VII. B y furthe r developin g existin g doctrine , the y ca n simpl y 
transform Titl e VI I int o a  civi l right s statut e fo r wome n wh o 
are victim s o f sexualize d harassmen t an d whit e me n wh o ar e 
purported victim s o f revers e discrimination . W e can only hop e 
that Titl e VI I ma y on e da y agai n becom e a  statut e t o protec t 
women an d minoritie s fro m al l form s o f discriminatio n a t th e 
workplace. 



E I G H T 

Invisible Hybrids 
under the  U.S.  Census 

The poin t o f thi s boo k i s not tha t w e shoul d abando n catego -
ries. A  lega l syste m withou t categorie s i s impossible , an d a 
society withou t a  lega l syste m invite s anarchy . I f on e thin g i s 
clear abou t America n society , i t is that i t always will be depen-
dent upon a  legal system that relies heavily on categories . 

The poin t o f thi s boo k i s no t tha t categorie s ar e inherentl y 
harmful an d destructive . Categorie s ca n b e ver y importan t t o 
self-identity a s wel l a s t o politica l coalition-building . I n addi -
tion, th e forma l us e o f categorie s withi n th e lega l syste m ca n 
provide a  foundatio n o f fairnes s an d justic e b y insurin g tha t 
decisions ar e no t mad e i n a n entirel y subjectiv e an d biase d 
manner. 

The point of this book is that the legal system is overly reliant 
on bipolar  categories. By focusing ou r intention o n hybrids, we 
can se e th e awkwardness , unfairness , an d injustic e cause d b y 
such a  bipola r lega l system . W e ca n brea k dow n thi s needles s 
bipolarity by adding more individualized decisionmakin g to the 
legal syste m whil e no t entirel y displacin g the use of categories . 
Sometimes, breakin g dow n thi s bipolarit y wil l cause u s to ad d 
new categorie s suc h a s bisexual, transsexual , o r multiracial . At 
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other times , i t will help u s to focu s ou r attentio n o n whom w e 
want t o devot e ou r attentio n o r resource s withi n suc h a  cate -
gory a s African-American o r female . Ye t a t othe r times , i t wil l 
cause us to see the stark difference s i n justice that are accorde d 
to peopl e wh o li e o n on e en d o f th e bipola r spectru m (e.g. , 
whites, men , o r heterosexuals ) an d t o peopl e wh o li e o n th e 
other en d (e.g. , blacks , women , o r homosexuals) . A  focu s o n 
the bipolarit y o f ou r lega l syste m ca n therefor e broade n ou r 
vision enormously . 

A curren t politica l issu e tha t ca n illuminat e th e centra l 
themes o f thi s boo k i s th e controvers y concernin g th e inaccu -
racy and even disrespectful natur e of the U.S. census data collec-
tion o n race . A  census ha s bee n wit h u s sinc e the foundin g o f 
our country . Article I , Section z  o f the Constitution require s an 
enumeration o f al l "fre e Persons , includin g thos e boun d t o 
Service fo r a  Term o f Years , an d excludin g Indian s no t taxed , 
three fifths of al l other Persons. " The U.S. decision to require a 
census followe d a  well-established Europea n traditio n o f gath -
ering statistic s abou t it s people . Statistics  an d state  com e fro m 
the sam e root , becaus e statistic s wer e historicall y a  mean s o f 
"ascertaining th e politica l strengt h o f a  country." 1 Th e powe r 
to collec t statistic s ca n includ e th e powe r t o dominat e a  citi -
zenry; thus, the story of a  census is important to understandin g 
the power of the state. 

The first enumeration in the United States took place in 1780, 
and ever y te n year s thereafter . I t inquire d whethe r individual s 
were fre e whit e male s ove r sixteen , fre e whit e male s unde r 
sixteen, fre e whit e females , al l othe r fre e persons , o r slaves. 2 

The question s concerne d statu s rathe r tha n race . Enumeratio n 
occurred on a family basis ; individuals were enumerated a s they 
related t o th e hea d o f th e household. 3 Beginnin g i n 1850 , th e 
Census bega n enumeratin g individual s rathe r tha n families . 
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Slowly, al l person s bega n t o b e counte d withou t regar d t o sta -
tus. I n 1870 , pursuan t t o th e ratificatio n o f th e Fourteent h 
Amendment, ther e wa s n o longe r an y specia l designatio n fo r 
"slaves." "Indian s no t taxed " wer e enumerate d fo r th e first 
time a s persons i n th e censu s o f 1890. 4 

Beginning i n 1870 , th e Censu s trie d t o gathe r informatio n 
about "th e ne w fre e ma n o f color " b y addin g racia l categorie s 
for th e first  t ime—"black " (fo r thos e o f mor e tha n three -
fourths Africa n descent) , "mulatto " (three-eighth s t o one-hal f 
African descent) , "quadroon " (one-quarte r t o three-eighth s Af -
rican descent) , an d "octoroon " (one-eight h o r les s o f an y Afri -
can descent). 5 Thes e determination s wer e mad e solel y o n th e 
basis o f persona l observation ; n o question s wer e aske d t o th e 
respondents concernin g thei r race. 6 Th e 189 0 Censu s inquire d 
for th e first  tim e whethe r peopl e wer e "Chinese " o r "Japa -
nese."7 Th e mixed-rac e categorie s wer e droppe d i n 1900 ; mu -
latto wa s reintroduce d fo r th e 191 0 an d 192 0 enumerations . 
Census enumerator s wer e instructe d t o designate , b y visua l ob -
servation, whethe r peopl e wer e white , black , mulatto , Indian , 
Chinese, o r Japanese. 8 

The censu s o f 191 0 bega n askin g question s abou t national -
ity, countr y o f origin , mothe r tongue , an d languag e spoke n a t 
home i n respons e t o th e larg e influ x o f immigrant s aroun d th e 
turn o f the century. 9 Bu t these questions create d mor e confusio n 
than precis e data : 

The Austro-Hungaria n Empir e wa s the n calle d a  "prison-hous e o f 
nations." Wha t nationalit y the n wa s a  Serbia n wh o ha d com e fro m 
there, or a Finn or Pole who came from Czaris t Russia? If a family lef t 
Poland an d stoppe d i n Englan d fo r a  while , a s man y did , befor e 
continuing t o th e Unite d States , wha t wa s it s "countr y o f origin" ? 
What wa s learned abou t a  Jewish famil y whos e "languag e spoke n a t 
home" was Yiddish?10 
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In 1930 , four ne w categories were added: Mexican, Filipino, 
Hindu, an d Korean. 11 The designation o f "Mexican " a s a race, 
however, ha d a  very brie f history . Beginnin g i n 1940 , "Mexi -
can" wa s eliminate d a s a  separat e race . I n 1950 , Hind u an d 
Korean wer e omitte d an d th e "Indian " categor y wa s modifie d 
to rea d "America n Indian. " Th e mov e t o a  smalle r lis t wa s 
short-lived; in i960 , eleven racial classifications wer e used. The 
categories Hawaiian , Par t Hawaiian , Aleut , an d Eskim o wer e 
added. Censu s takers als o were instructed tha t peopl e o f Lati n 
descent were to be considered white unless they were "definitel y 
Negro, Indian , o r som e othe r race." 12 Althoug h th e Hind u 
category ha d bee n formall y eliminated , enumerator s wer e in -
structed t o writ e i n "Hindu " fo r th e rac e o f Asia n Indians . 
The 197 0 Censu s modifie d th e categorie s again , deletin g th e 
categories o f Par t Hawaiian , Aleut , an d Eskimo . Mos t im -
portantly, fo r th e first  time , th e instruction s wer e tha t th e re -
spondent shoul d complete the Census form, althoug h enumera -
tors wer e stil l give n permissio n t o writ e i n th e rac e base d o n 
personal observation i f this was possible.13 

In th e 1970s , racia l question s o n th e Censu s als o bega n t o 
reflect broade r race-base d record-keepin g i n society . "Directiv e 
No. 15 " was issued in 1977; it provides for the racial categories 
used o n all  government recordkeeping . Instea d o f racia l desig -
nation being an event that occurred once a decade, racial desig-
nation becam e a  routin e par t o f filling  ou t application s fo r 
employment an d enrollmen t i n school . Th e mov e towar d thi s 
widespread an d unifor m racia l recordkeepin g wa s t o monito r 
enforcement o f th e recentl y enacte d Civi l Right s laws . Ironi -
cally, racial categories grew to have a more sweeping impact on 
American life . American s soo n becam e use d t o bein g raciall y 
categorized a s part o f many life activities . 

Directive No. 1 5 also ended enumerator designatio n o f race . 
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In 1980 , even in case s where enumerator s ha d t o d o follow-u p 
interviews, they were instructed t o designat e race solely on th e 
basis o f respondents ' statements . Fiftee n option s were used fo r 
the racia l questio n i n 198 0 an d 1990 : white , blac k o r Negro , 
Indian (American) , Eskimo, Aleut, Asian-Pacific Islander—Chi -
nese, Filipino, Hawaiian, Korean , Vietnamese , Japanese, Asia n 
Indian, Samoan , an d Guamanian . Alternatively , individual s 
could chec k th e categor y "other." 14 I f a n individua l wrot e i n 
"brown" o r "Mexicano, " the y wer e no t reassigne d t o anothe r 
category, such as white. Instead, they were counted a s "other. " 

The ter m "other " ha s bee n o n th e Censu s for m sinc e 191 0 
but reall y ha s neve r bee n a  separat e category . When a  respon -
dent check s "other, " th e censu s enumerato r i s instructe d t o 
write dow n th e person' s rac e base d o n observation , as k th e 
respondent t o choos e whic h on e o f th e liste d rac e h e o r sh e 
identifies with , or to write in specifically wha t he or she consid-
ers to b e his o r he r race . When a n individua l write s i n a  racia l 
category, th e respons e i s reassigne d t o on e o f th e liste d racia l 
classifications s o that the person i s still classified a s monoracial. 
Before 1980 , a mixed-race person was assigned the father's rac e 
but, sinc e 1980 , a  mixed-rac e perso n i s assigne d th e mother' s 
race.15 

Various rules govern ho w people who identify a s multiracia l 
are currentl y classified . Peopl e wh o designat e the y ar e biracia l 
or multiracial ar e left i n the "other " racia l classification. Peopl e 
who respond "black-white " ar e designated as "black" an d peo-
ple who respond "white-black " ar e designated as white. Finally, 
data collected elsewhere on the form, o r from similarl y situate d 
households, also sometimes i s used to impute race for individu -
als who check "other " race. 16 

In sum , th e Censu s ha s no t alway s employe d racia l catego -
ries. Bu t we hav e use d five categories withou t interruptio n fo r 
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the las t on e hundre d years—white , blac k o r Negro , America n 
Indian, Chinese , and Japanese. We have moved fro m recogniz -
ing multiracia l black s t o onl y recognizin g monoracia l catego -
ries. We have also moved from enumerato r observatio n t o self-
identification. W e hav e adde d a n "other " categor y bu t neve r 
used its results to permit multiracial designation . 

Although th e curren t debat e abou t whethe r a  "multiracial " 
category shoul d b e adde d t o th e racia l categorie s i n Directiv e 
No. 1 5 focuse s o n whethe r suc h a n additio n woul d b e a  mor e 
respectful wa y t o categoriz e people , a  historica l analysi s o f 
racial designation s show s n o correlatio n betwee n respectin g a 
group an d designatin g i t separately . I n th e firs t severa l censu s 
enumerations, w e counte d th e numbe r o f slave s i n orde r t o 
determine th e representatio n o f th e whit e communit y i n Con -
gress. These slaves , of course , were not eve n counte d a s whole 
persons fo r tha t purpose . The move toward multiracia l catego -
ries i n th e lat e nineteent h centur y wit h th e highl y ambiguou s 
categories o f mulattos , quadroons , an d octoroon s wa s de -
scribed a s an "heroi c attempt" t o "preven t raciall y mixed indi -
viduals fro m crossin g th e racia l lin e int o th e Whit e popula -
tion." 17 This enumeration reflecte d a n attemp t to keep tabs on 
the degre e o f racia l mixin g a s par t o f a n anti-miscegenatio n 
political effort.18 (Thi s data was also collected from visua l iden-
tification, no t self-identification. ) Similarly , th e separat e enu -
meration fo r Chines e and Japanese populations mus t "b e inter -
preted withi n th e contex t o f prevailin g anti-Chines e an d anti -
Japanese sentiments and restrictive immigration an d other poli-
cies directed a t these groups."19 The increase in the number of 
Asian racial classifications sinc e 1980 also reflects "politica l and 
social reaction s t o th e growin g Asia n presence  i n U.S . soci -
ety."20 Ther e ha s bee n n o simila r mov e t o hav e whit e Ameri -
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cans designat e thei r countr y o f origi n i n th e Censu s rac e 
question. 

Given the peculiar histor y o f ou r Censu s race questions, it is 
not surprisin g tha t the question o f whether ou r curren t classifi -
cation schem e i s appropriat e i s contentious . Fo r som e reason , 
however, th e curren t controvers y ha s bee n a  rathe r confine d 
one. No one seems to be questioning whether we should collec t 
race dat a o n a  nationa l leve l a t all . (Canada , a s w e wil l see , 
does no t inquir e abou t "race " o n it s census ; i t onl y inquire s 
about the ethnic or cultural identities of one's ancestors.) Racia l 
questions o n th e censu s wer e historicall y reall y "status " ques -
tions—whether on e wa s fre e o r black . Th e initia l movemen t 
toward "race " question s wa s motivate d b y attempt s t o kee p 
people ou t o f ou r societ y o r t o dete r interracia l marriage . Th e 
impetus behin d Directiv e No . 1 5 i n th e 1970s , however , wa s 
arguably ameliorative . The Secretary o f Health, Education, an d 
Welfare, Caspa r Weinberger , ha d deplore d th e lac k o f usefu l 
data o n racia l an d ethni c group s i n 197 3 t o asses s ho w th e 
federal governmen t coul d improv e educationa l opportunitie s 
for Chicanos, Puerto Ricans, and American Indians.21 The coor-
dinated developmen t o f commo n definition s fo r racia l an d eth -
nic group s soo n emerge d a s a  recommendation . A n A d Ho c 
Committee o n Racia l an d Ethni c Definition s wa s create d i n 
1974 to fulfil l tha t recommendation; three years later, Directive 
No. 1 5 emerged a s the solution . 

The impetus behin d Directiv e No. 1 5 was twofold: t o find a 
consistent definitio n fo r minorit y group s othe r than black s an d 
to hav e definition s tha t woul d b e use d uniforml y throughou t 
society. The definition o f "black " ha s not undergone chang e as 
a resul t o f thi s evaluatio n wherea s othe r minorit y group s hav e 
been adde d o r delete d fro m th e categories . The issu e today of 
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whether a  "multiracial " categor y shoul d b e adde d agai n pri -
marily reflect s th e experience s o f minorit y group s withou t a 
significant African-America n heritage , becaus e th e mos t com -
mon group to intermarry with whites is Asian-Americans. Thus, 
in recen t years , modification o f th e categorie s has no t reflecte d 
dissatisfaction wit h the way "blacks" are counted. Nonetheless, 
as we will see , adding the category multiracia l migh t affec t th e 
way "blacks " are counted . 

The changes in the census since 1974 also have assumed tha t 
uniform racia l an d ethni c dat a bes t coul d answe r th e kind s 
of question s tha t wer e bein g aske d b y Secretar y Weinberger . 
Weinberger's highl y centralize d approach , however , ma y hav e 
been flawed . W e assum e tha t w e should  hav e on e mode l fo r 
asking race-based question s in all walks of life rather than fine-
tuning the questions as appropriate. For example, if we wanted 
to kno w ho w man y childre n i n a  schoo l distric t migh t nee d 
special Englis h classe s i f Englis h i s not th e languag e spoke n i n 
their home , the n i t migh t mak e sens e t o as k peopl e i n tha t 
school distric t wit h childre n o f schoo l ag e what languag e the y 
speak a t home . Bu t i s i t reall y helpfu l t o kno w ho w man y o f 
those childre n (o r thei r parents ) identif y a s Hispanic ? Ar e w e 
asking race or ethnicit y question s i n some situations instea d of 
the real questions that we want answered? Unti l we address the 
issue o f wha t i s th e purpos e o f al l o f thes e racia l an d ethni c 
questions, it will be difficult t o assess whether the given catego-
ries are useful . 

Finally, few people acknowledge the gross inaccuracy of cen-
sus data . Th e censu s ha s bee n collectin g informatio n abou t 
"whites" an d "slaves " sinc e th e first  census , ye t th e enumera -
tion o f th e African-American populatio n ha s alway s bee n con -
sidered extremel y inaccurate . "Th e erro r i n counting th e blac k 
population o f th e country ha s ofte n exceede d tha t o f the whit e 
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by a s muc h a s te n times ! I n th e details  o f th e census—fo r 
example, Negr o me n fro m 2 5 t o 3 4 year s o f age—th e differ -
ences in th e siz e of th e erro r betwee n blac k an d whit e becom e 
even mor e extreme." 22 I f w e wan t answer s t o th e kind s o f 
questions pose d b y Secretar y Weinberger , sophisticate d sam -
pling o f targete d population s migh t mak e muc h mor e sense . 
The census notoriously undercounts poor people because census 
collection require s a n individua l t o hav e a  stree t address . I f a 
major purpos e o f th e censu s i s to provid e u s with informatio n 
about th e mos t disadvantage d member s o f ou r society , the n a 
census woul d see m t o b e a  particularl y inappropriat e for m o f 
data collection . 

Although on e migh t expec t tha t basi c question s abou t wh y 
we have a  census and collec t racia l data a t al l would b e a basic 
part o f th e curren t debat e abou t modifyin g Directiv e No . 15 , 
they ar e not . Instead , everyon e assume s tha t Directiv e No . 1 5 
will continu e t o exis t indefinitel y an d tha t th e rea l challeng e i s 
to figure  ou t ho w t o improv e Directiv e No . 15 . Reluctantl y 
accepting tha t assumption , w e therefor e shoul d conside r ho w 
Directive No. 1 5 could be improved. 

The current proposal to improve Directive No. 15 is to add a 
separate category of "multiracial." The addition of a multiracial 
category i s quit e controversia l withi n som e blac k civi l right s 
organizations. Becaus e nearl y al l black s wh o hav e bee n i n th e 
United State s for severa l generations have some white ancestry , 
a multiracia l categor y coul d virtuall y wip e ou t th e monolithi c 
category o f "black. " The y argu e tha t i t make s littl e sens e t o 
reclassify thes e people fro m "black " t o "multiracial " sinc e th e 
one dro p o f bloo d rul e predominates America n life . Reclassifi -
cation wil l no t eliminat e racis m althoug h i t migh t permi t gov -
ernment data collectors to hide or distort its existence. 

Their argumen t ha s a  stron g historica l foundatio n becaus e 
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the modificatio n i n dat a collectio n fo r African-American s ha s 
never bee n fo r th e purpose o f servin g their interests . White slav e 
owners an d proponent s o f anti-miscegenatio n hav e dominate d 
the racia l classificatio n syste m i n th e past . Wit h th e recen t 
onslaught agains t affirmativ e action , the y hav e ever y reaso n t o 
be skeptica l tha t thi s multiracia l dat a woul d b e in thei r interest . 

Deborah Ramire z summarize s th e implication s o f movin g 
from monoracia l classificatio n t o multiracia l classification : 

Creating a  multiracia l categor y woul d dilut e th e statistica l strengt h 
of establishe d minorit y groups . A s th e numbe r o f peopl e claimin g 
multiracial identit y increases , membership in existing minority group s 
would necessaril y decrease . Thi s statistica l chang e woul d hav e a n 
enormous impac t o n matter s immensel y importan t t o minorit y com -
munities: electoral representation , th e allocation o f governmen t bene -
fits, affirmative action , an d federa l contractin g rules . Certain district s 
created unde r th e Votin g Right s Ac t o f 196 5 t o encourag e minorit y 
representation migh t hav e t o b e redrawn a s minority grou p number s 
decrease. Thi s statistica l shif t woul d als o affec t loca l schoo l board s 
and civi l rights  agencie s tha t utiliz e traditiona l minorit y categories . 
The federa l governmen t relie s on monoracia l categorie s t o monito r a 
wide arra y o f program s an d entitlements , including : minorit y acces s 
to hom e mortgag e loan s unde r th e Hom e Mortgag e Disclosur e Act , 
enforcement o f the Equal Credit Opportunity Act, public school deseg-
regation plans, minority business development programs, and enforce -
ment of the Fai r Housing Act . Creation o f a  multiracial categor y als o 
has th e potentia l t o disrup t equa l employmen t opportunit y re -
cordkeeping and affirmativ e actio n planning on the part o f employer s 
who ar e require d t o collec t ethni c dat a unde r Title  VI I o f th e Civi l 
Rights Act of 1964. 23 

Ramirez's exhaustiv e lis t o f th e implication s o f changin g ou r 
definitional schem e i s daunting . Th e list , alone , shoul d caus e u s 
not t o b e surprise d tha t abandonin g a  monoracia l classificatio n 
system i s contentious . Interestingly , th e consequence s flo w be -
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cause everyone assumes that i t will be people who are currently 
labeled a s minoritie s wh o wil l becom e multiracia l rathe r tha n 
people who ar e currentl y classifie d a s whites. That assumptio n 
flows from th e pervasive "one drop of blood rule." 

Other civi l right s organization s tha t represen t parent s i n 
multiracial marriages , however , favo r th e multiracia l category . 
In their case , a multiracial lineag e i s not a  distant pas t plague d 
by th e knowledg e o f slav e master s an d rap e o f youn g blac k 
women. Thei r multiracia l lineag e i s the resul t o f a  consensual , 
contemporary marriage . Th e multiracia l communit y i s com -
posed o f man y household s wit h a  mixture o f Asian-American s 
and Caucasian s wh o ma y no t fee l tainte d b y th e on e dro p o f 
blood rul e in the same way that th e children o f African-Ameri -
can and Caucasia n parent s ar e tainted. They may fee l that the y 
can hel p construc t thei r children' s identitie s b y callin g the m 
multiracial. More fundamentally , the y fee l tha t thei r children' s 
basic right s ar e invade d b y forcin g the m t o favo r on e paren t 
over the other in choosing a monoracial designation. 24 

The search for a  solution that can satisfy al l of these differen t 
communities is difficult, especiall y if we think that a  monolithic 
solution is required. Although Ramirez examines many areas of 
life i n whic h interracia l conflic t i s occurrin g ove r definitiona l 
questions, suc h a s wh o shoul d qualif y fo r affirmativ e action , 
she offer s n o solutio n t o th e thorn y censu s issue . I  sugges t 
that w e coul d revam p th e rac e question s entirel y t o satisf y th e 
interests o f th e divers e communitie s wit h multiracia l back -
grounds. In order to do so, we need to ask some basic questions. 

First, w e hav e t o ask : wh y d o w e nee d thi s informatio n a t 
all? It is odd to try to improve Directive No. 1 5 without a  clear 
answer t o tha t question . O n a  genera l level , i t seem s tha t w e 
want racia l designatio n informatio n fo r thre e separat e pur -
poses: (1 ) t o determin e ho w peopl e self-identify,  (2 ) t o deter -
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mine how the community classifie s people, and (3 ) to determine 
people's backgrounds . 

Historically, we have asked each of these questions a t differ -
ent times. When census enumerators determined race , we asked 
the secon d question . Sinc e 1980 , we have aske d th e first  ques-
tion throug h self-enumeration . An d fo r thos e people who hav e 
checked "other " sinc e 1910 , we have classifie d the m base d o n 
the thir d question . Ou r historica l censu s dat a o n rac e i s there-
fore virtuall y meaningles s becaus e w e hav e conflate d eac h o f 
those three questions. Census data is infamous for its inaccuracy 
on racia l questions; 25 th e shiftin g perspective s embodie d i n 
prior census data perpetuates such inaccuracy . 

It i s therefore tim e to as k why w e have thi s confusin g colo r 
and ethnic topography that will not permit recognition of multi-
ple or hybrid categories , and that does not separate self-identit y 
from socia l identit y fro m countr y o f origin . I n Canada , fo r 
example, the topography i s not structured aroun d race . Instead, 
the Canadia n Censu s for m indicate s tha t a n individua l shoul d 
check all the categories that apply.  Moreover , the categories are 
based o n countr y o f origin , no t race . All Africans ar e not alik e 
under the Canadian scheme , nor are all Europeans alike. People 
have a n identifiabl e countr y o f origi n rathe r tha n meaningles s 
"race." Ther e i s n o separat e categor y fo r "multiracial. " I t i s 
presumed tha t a  larg e portio n o f th e populatio n i s "multi -
ethnic"; th e form s therefor e reflec t tha t presumption . I n th e 
United States , b y contrast , w e hav e constructe d ou r form s 
around the false presumption o f monoracial backgrounds . 

The Canadia n model , however , doe s no t appea r t o respon d 
to th e purporte d purpose s o f th e U.S . census. Secretar y Wein -
berger proposed tha t we collect more consistent race and ethnic 
data to help us track the status and needs of minority communi -
ties in the United States . An inquiry limited to country of origi n 
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would no t provid e u s wit h tha t information . Fo r example , a n 
individual wh o indicate d tha t he r ancestor s wer e fro m Sout h 
Africa migh t be white or black . 

The Canadian model also does not adequately respond to the 
conflicting concern s raise d b y multiracia l an d blac k civi l right s 
organizations. Multiracia l organization s wan t a n opportunit y 
to indicat e thei r self-identit y irrespectiv e o f ho w societ y migh t 
categorize the m visually . Blac k civi l right s organization s wan t 
to make sure that thei r number s ar e not diluted s o that we can 
continue to recognize that people who are "pure " black as well 
as multiracia l "black " fac e racis m i n ou r society . The y ar e 
concerned wit h th e communit y definitio n o f thei r rac e rathe r 
than self-definition . Th e Canadia n mode l migh t induc e som e 
people to report that their racial background includes European 
and Africa n ancestor s withou t a n opportunit y t o indicat e tha t 
the communit y nonetheles s regard s the m a s black . I n othe r 
words, the Canadia n approac h i s not designe d to collec t usefu l 
data i n a  societ y tha t ha s bee n dominate d b y th e legac y o f 
slavery. 

To overcom e thes e problems , w e coul d modif y th e Censu s 
forms b y asking three different type s of questions : 

i. Wha t is your self-identity ? 
2. I f you r self-identit y i s differen t tha n you r communit y 

identity, what is your community identity ? 
3. Wha t ar e th e countrie s o f origi n o f you r parents , t o th e 

extent that you are aware of them? 

For eac h o f thes e questions , w e coul d allo w individual s t o 
list a s man y categorie s a s appl y (includin g th e categor y 
"multiracial" fo r peopl e wh o prefe r t o thin k o f themselve s i n 
that way) . Asking the question s i n thi s way woul d allo w u s t o 
separate out people who are aware of a multiracial background , 
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people who visibly look multiracial , and people who identify a s 
multiracial. Then , we could us e the dat a i n ways tha t confor m 
to people' s actua l lives . I f th e questio n i s whethe r ther e i s a 
large percentage of people in an area who are treated a s if they 
are "black, " the n w e would hav e tha t answer . Bu t i f the ques -
tion i s whether a  particular are a consist s of people with varied , 
multiracial backgrounds , we would als o have that information . 
In othe r words , we would recogniz e th e socia l constructio n o f 
race i n th e way s tha t w e asked  th e questions . W e woul d no t 
assume that race is a static category. 

The problem with thi s solution i s that i t requires a  degree of 
trust i n ou r governmen t an d societ y tha t ma y no t b e appro -
priate. Why should a n individual who self-identifies a s an Afri -
can-American bu t who knows that he or she has a white ances-
tor trus t ou r governmen t b y acknowledgin g hi s o r he r 
multiracial background ? Th e consequence s o f movin g awa y 
from monoracia l categorie s may be wide-ranging a s catalogued 
by Ramirez . Ou r historica l experienc e suggest s tha t tha t infor -
mation wil l be misused. Our contemporary politic s provides no 
reason fo r positiv e reassurance . But,  o f course , changin g th e 
census questions will not force anyone to admit to having ances-
tors fro m differen t racia l groups . I t wil l simpl y provid e the m 
with th e opportunit y t o d o so . B y makin g tha t opportunit y 
available, man y parent s o f multiracia l childre n wil l fee l a s i f 
their ethnic heritage has obtained more respect . 

When I read the testimony of parents in interracial marriages, 
I deepl y understan d thei r desir e t o transfor m th e societ y i n 
which thei r childre n wil l grow up . They want thei r childre n t o 
share in the culture and heritage of both parents , and no t to be 
judged by the "one drop of blood rule." I hope that adding new 
categories t o th e censu s wil l hel p i n th e achievemen t o f tha t 
objective. But I also know that history tells us that these parents 
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face a n insurmountabl e challenge . N o matte r ho w frequentl y 
they tel l thei r childre n tha t the y ar e multiracial , thei r childre n 
will be identified an d classifie d o n one end o f the bipola r spec -
trum i n man y aspect s o f thei r lives . But i f w e d o no t begi n t o 
embark o n the journey o f honoring the values of these parents, 
we wil l neve r tak e an y step s towar d erasing  th e "on e dro p o f 
blood" rule . Thus , w e shoul d embrac e th e attemp t t o mov e 
toward a  multicultural societ y while recognizing tha t i t wil l be 
a slow and difficul t process . 

By examining on e serie s of question s o n the censu s concernin g 
race an d ethni c identity , I  hav e trie d t o sho w ho w w e coul d 
separate out questions of self-identity , communit y identity , an d 
ancestry. Thes e distinction s migh t allo w u s t o recogniz e peo -
ple's multiracia l background s whil e respecting  people' s self -
identity an d understandin g th e histor y o f oppressio n i n ou r 
society. The same insights might benefi t ou r categorizatio n sys -
tem for gender , sexual orientation, and disability on the census. 
In each of these areas, we also use highly bipolar categories tha t 
fail t o reflec t hybrid s an d th e distinctio n between  self-identity , 
community identity , an d background . A  post-operativ e 
transsexual i s given a  monolithi c gende r categor y whic h hide s 
the fluidit y o f gende r categorie s i n tha t person' s life . Wh y as k 
about gende r o n th e censu s i f th e gende r o f som e peopl e i s 
not counted ? 

In this book , I  have tried t o rende r hybrid s visibl e althoug h 
the officia l censu s ma y stil l rende r the m invisible . I  hope tha t 
we will have such individuals in mind in the future a s we create 
ameliorative programs t o redres s a  history o f group-base d sub -
ordination i n our society . I  hope that we will do a  better job in 
the futur e o f considerin g ho w th e lif e historie s o f individual s 
make them deservin g of ameliorativ e treatment . We need to be 
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less stereotypica l an d bipola r i n ou r thinkin g abou t ho w race , 
sexual orientation , gender , an d disabilit y matte r i n people' s 
lives. 

Aside from thes e legal discussions, I  also hope this book ha s 
helped eac h o f u s learn mor e abou t th e hybrids within us . As I 
was finishing  thi s book , I  was playin g wit h m y thre e yea r ol d 
daughter. Sh e said t o me , "Mommy , toda y I  am goin g to b e a 
boy. Tomorrow , I  a m goin g t o b e a  girl. " Sh e the n smile d 
mischievously an d said , "No , toda y I  a m goin g t o b e a  girl . 
Tomorrow I  am going to be a boy. You're always going to be a 
girl becaus e you'r e a  mommy. " I  wonde r whe n societ y wil l 
socialize her into believing that she can only conform t o femal e 
gender roles . I  hope, instead , tha t sh e ca n gro w u p t o se e th e 
hybrids within each of us, including herself. 



Notes 

Notes t o Prefac e 

1. See  MARTI N S . WEINBERG , COLI N J . WILLIAMS , AN D DOUGLA S W . 
PRYOR, DUA L ATTRACTION: UNDERSTANDIN G BISEXUALIT Y J  (1994) . 

2. See,  e.g., James Bovard, The  Disability Act's  Parade  of Absurdi-
ties, WALL ST. j . , Jun e 22, 1995, Ai6; Max Boot, A Rye  Look at  ADA, 
WALL ST. j . , Jun e 22 , 1995, A16. 

3. See  WEBSTER' S NE W COLLEGIAT E DICTIONAR Y (1979 ) (definin g 
hybrid a s "a n offsprin g o f tw o animal s o r plant s o f differen t races , 
breeds, varieties, species or genera"). 

4. MARJORI E GARBER , VIC E VERSA : BISEXUALIT Y AN D TH E EROTI -
CISM O F EVERYDAY LIF E (1995) . 

5. GREGOR Y HOWAR D WILLIAMS , LIF E O N TH E COLO R LINE : TH E 
TRUE STORY OF A WHITE BOY WHO DISCOVERED HE WAS BLACK (1995) . 

6. Joh n Lelean d e t al., Bisexuality: Not  Gay.  Not Straight.  A New 
Sexual Identity  Emerges,  NEWSWEEK , Jul y 17 , 1995 , a t 4 4 (cove r 
story). 

7. To m Morgantha u e t al. , What  Color  Is  Black?,  NEWSWEEK , 
February 13 , 1995, at 44 (cove r story). 

8. Am y Bloom, The  Body Lies,  NE W YORKER, July 18 , 1994, at 38. 
9. Jud y Scales-Trent , Commonalities:  On  Being  Black and  White, 

Different, and  the Same, 2  YALE J. O F LA W & FEMINIS M 305 (1990) . 

249 



250 Notes to  Chapter One 

Notes to Chapter One 

1. SANDR A LIPSIT Z BEM , THE LENSES O F GENDER : TRANSFORMIN G 
THE DEBATE ON SEXUAL INEQUALITY vii (1993) . 

2. Jud y Scales-Trent , Commonalities:  On  Being Black and White 
Different, and  the  Same,  z  YAL E J . O F LA W & FEMINISM 305 , 32 ^ 
(1990) [hereinafte r Commonalities].  See  also  JUD Y SCALES-TREN T 
NOTES OF A WHITE BLACK WOMAN: RACE , COLOR, COMMUNIT Y (1995 ) 

3. Commonalities,  supra  note 2, at 305. 
4. Lind a Alcoff , Mestizo  Identity  i n AMERICA N MIXE D RACE : EX 

PLORING "MICRODIVERSITY " (ed . Naomi Zack , 1995) . Although Al 
coff describe s herself in this chapter as both white and Latina, she ha; 
told m e that sh e recently discovere d tha t sh e also has African ance s 
tors. Thus , I  mak e tha t observatio n althoug h i t i s not contained i r 
her chapter . 

5. Id.  at 278. 
6. Id. 
7. Roha n Preston , Battle  to  Keep Black  Professor  Leaves Bruised 

Egos and Reputations,  N.Y . TIMES, Mar. 8,1995 , at B8. 
8. Equalit y Foundatio n o f Greater Cincinnati , Inc. v. City of Cin-

cinnati, 54 F.3d 261 (6th Cir. 1995) . 
9. 16 3 U.S . 537 (1896). 
10. Nei l Gotanda , A  Critique  of  i( Our Constitution  is  Color-

Blind," 44 STAN . L . REV. 1  (1991). 
11. See  infra chapter 8. 
12. See  Jeffrey S . Byrne, Affirmative Action  for  Lesbians and Gay 

Men: A  Proposal  for  True  Equality  of  Opportunity  and  Workforce 
Diversity, 1 1 YALE L. & POL'Y REV . 47 (1993) . 

13. See,  e.g., Obesity Bias  Lawsuit:  Woman  Sues  Movie Theater 
Over Access,  NEWSDAY , Feb . 25, 1994, Busines s Section , Nassa u S t 
Suffolk Edition , at 53 (woman who went with her niece to see Jurassic 
Park not allowed to use her own chair in the wheelchair section) . 

14. Ou r tort system , b y contrast , give s peopl e a n incentive t o be 
labeled a s "white " rathe r tha n "black " whe n race-base d table s are 
used to determine lost compensation. See generally Martha Chamallas , 
Questioning the  Use  of Race-Specific  and Gender-Specific Economic 
Data in  Tort Litigation:  A  Constitutional  Argument,  6 3 FORD HAM L . 
REV. 73 (1994)-



Notes to  Chapter Two 251 

Notes to Chapter Two 

i . See  Trip Gabriel , A  New  Generation  Seems  Ready  to  Give 
Bisexuality a  Place  in  the  Spectrum,  N.Y . TIMES , Jun e 12 , 1995 , 
at Cio . 

2. A  bisexua l perspectiv e ha s emerge d withi n feminis t theor y 
through th e publicatio n o f tw o anthologies , B I ANY OTHE R NAME : 
BISEXUAL PEOPL E SPEA K OU T (ed. Loraine Hutchins and Lani Kannhu-
manu, 1991 ) and CLOSE R T O HOME : BISEXUALIT Y &  FEMINISM (ed. 
Elizabeth Reba Weise, 1992). 

3. Marjori e Garber' s si x hundred pag e discussio n o f bisexualit y 
makes onl y two references t o multiracial categorie s and then onl y in 
quotation. She does not discuss other hybrid categories. See MARJORIE 
GARBER, VIC E VERSA : BISEXUALIT Y AN D THE EROTICIS M O F EVERYDA Y 

LIFE 48, 88 (1995). 
4 . MARTI N S . WEINBERG , COLI N J . WILLIAMS , AN D DOUGLA S W . 

PRYER, DUA L ATTRACTION : UNDERSTANDIN G BISEXUALIT Y 2 7 - 2 9 

(I994)-
5. Id.  at 6. 
6. GARBER , supra note 3 , at 49. 
7. See  Dvora Zipkin , Why  Bi? in CLOSER T O HOME , supra  note 2, 

at 55—7 3 (describin g an experience where women wer e asked to join 
one o f fou r groups—bisexual , heterosexual , o r choose no t to label ; 
twice, she picked "choos e not to label"). 

8. Rut h Gibian , Refusing  Certainty:  Toward  a  Bisexuality  of 
Wholeness, in CLOSER TO HOME , supra note 2 , at 5. 

9 . ALFRE D C . KINSE Y E T AL. , SEXUA L BEHAVIO R I N TH E HUMA N 

MALE ( 1 9 4 8 ) . 

10. Joh n L. Peterson, Black Men and Their Same-Sex Desires  and 
Behaviors, in GAY CULTURE I N AMERICA: ESSAY S FROM THE FIEL D 147 , 
148 (ed . Gilbert Hendt, 1992) . 

11. See  id. at 148 (reporting that black men in a prison populatio n 
were more likel y than whit e males to engage in anal intercourse wit h 
another man). 

12. Id.  at 150 . This failur e t o identify a s homosexual o r bisexual 
despite the experience of same-sex sexua l relationship s may be reflec-
tive of the racism withi n th e white gay movement. Id.  at 152 . Thus, 
bisexuality withi n th e African-American mal e communit y migh t be-



252 Notes to  Chapter  Two 

come more eviden t i f th e larger societ y i n whic h w e live were no t s o 
racist. Sexual identity and racism therefore ma y be deeply connected . 

13. I  have no t see n an y discussio n o f sexua l behavio r withi n th e 
female African-American community . Discussions of "women " do not 
distinguish between African-American an d white women. 

14. A s Brenda Mari e Blasingame has noted: " I once talked with a 
Latino male doing AIDS education in the Latino community about his 
approach t o educatin g th e communit y abou t saf e sex . H e sai d ther e 
was n o wor d fo r bisexua l pe r se , bu t tha t bisexualit y existe d i n th e 
community an d tha t thi s ha d t o b e addresse d i n orde r t o teac h saf e 
sex. It was very much like the black community. When they talk abou t 
safe se x the y hav e t o refe r t o i t a s 'whe n yo u hav e se x with anothe r 
man.' "  Brend a Mari e Blasingame , The  Roots  of  Biphobia:  Racism 
and Internalized  Heterosexism,  i n CLOSE R T O HOME , supra  note 2 , at 
51-52. 

15. Id.  at 51-52 . 
16. Gibian , supra note 8 , at 13-14 . 
17. I  carefully us e the word "some " becaus e nearly al l individual s 

who identif y a s blac k hav e a  multiracia l heritage . Th e majorit y o f 
those individual s comfortabl y identif y a s black . A  subgroup o f thos e 
individuals identif y a s multiracia l alon g with individual s wh o consis t 
of othe r multiracia l backgrounds . In this book, I  focus o n individual s 
who ar e black/whit e multiracial , bu t th e categor y o f multiracial , o f 
course, involve s endles s combination s o f ethni c an d racia l back -
grounds. 

18. GARBER , supra note 3 , at 37. 
19. Stace y Young, Breaking Silence About the  "B-Word":  Bisexual 

Identity and  Lesbian-Feminist  Discourse,  i n CLOSE R T O HOME , supra 
note 2 , at 77. 

20. Nin a Silver , Coming  out  as  a  Heterosexual,  i n CLOSE R T O 
HOME, supra note 2, at 45. 

21. Id.  a t 84 (quoting Micki Siegel, Bisexual Invisibility, GA Y COM-
MUNITY NEWS, Mar . n - 1 7 , 1990) . 

22. WEINBERG , supra note 4, at 19—20. 
23. Furthe r experiences perpetuated tha t pattern. A lesbian activis t 

reportedly said that it was unfortunate tha t I  was involved with a  man 
because I  was suc h a  good rol e mode l fo r lesbia n la w students . As a 



Notes to  Chapter  Two 253 

bisexual, I apparently could no longer be a good role model. Problems 
with role model theory will be discussed in chapter 4 . 

24. Fo r further discussion , see Stacey Young, in CLOSE R T O HOME , 
supra note 2, at 75-87 . 

25. See  BI AN Y OTHE R NAME , supra  note 2  and CLOSE R T O HOME , 
supra note 2 . 

26. Iren e Sege , Not Black  Enough?  BOSTO N GLOBE , Feb . 9, 1995 , 
Living Section, at 63. 

27. Id. 
28. Roha n Preston , Battle  to  Keep Black Professor Leaves Bruised 

Ego and Reputations,  N.Y . TIMES, Mar. 8,1995 , a t B8. 
29. GREGOR Y HOWAR D WILLIAMS , LIF E O N TH E COLO R LINE : TH E 

TRUE STOR Y O F A  WHIT E BO Y WH O DISCOVERE D H E WA S BLAC K 2 7 2 

(1995)-
30. See  WEINBERG , supra  not e 4 , a t 402- 3 (reportin g incidenc e 

of celibacy , monogamy , an d multipl e relationship s amon g bisexuals , 
heterosexuals, and homosexuals) . 

31. GARBER , supra note 3 , at 66. 
32 . BETT Y FAIRCHIL D AN D NANC Y HAYWARD , NO W THA T YO U 

KNOW. WHA T EVER Y PAREN T SHOUL D KNO W ABOU T HOMOSEXUALIT Y 
75 (1989)-

33. Id.  a t 76. 
34. Interestingly , homosexuality als o is often invisible . Polls consis-

tently repor t tha t fe w adult s i n th e Unite d State s believ e tha t the y 
know an y ga y o r lesbia n people . Sylvi a Law , Homosexuality  and  the 
Social Meaning of  Gender,  wis. L . REV . 187 (1988) . I know of no poll, 
however, tha t ha s eve n aske d peopl e i f the y kno w anyon e wh o i s 
bisexual. Pol l dat a als o show tha t peopl e wh o repor t tha t the y kno w 
gay or lesbian people tend to be more tolerant of them. Id. 2X1.94.  The 
invisibility o f bisexualit y therefor e probabl y contribute s t o stereotypi -
cal attitudes but, again, it is hard to prove this assertion since research-
ers do not even ask questions about bisexuals . 

35. A  majo r contributo r t o tha t myt h wa s Freud . Althoug h h e 
believed that all humans have a bisexual capacity and that even people 
who ar e heterosexua l retai n homosexua l tendencies , he did no t chal -
lenge th e dichotomou s categorie s o f heterosexua l an d homosexual . 
For further discussion , see Law, supra note 34, at 204. 



254 Notes to  Chapter Three 

36. JOH N J . MCNEILL , S.J. , TH E CHURCH AN D THE HOMOSEXUAL 
148 (1976) . 

37. WEINBERG , supra note 4, at 319. 
38. Id.,  at 288 (emphasi s in original). 
39. Heathe r MacDonald , SSI Fosters Disabling Dependency, WAL L 

ST. j . , Jan . 20 , 1995, at A12. 
40. Fo r example , i n Pennsylvania , childre n wit h disabilitie s can 

receive service s throug h th e Early an d Periodic Screening , Diagnosi s 
and Treatmen t progra m ("EPSDT") . Mone y fo r thi s progra m goe s 
directly to the health car e provider, not to the parent or guardian. See 
generally PA. STAT . ANN. t.t. 62 5001.701 (1992) . 

41. 49 3 U.S. 521 (1990). 
42. Id.  at 534 n. 13 . 
43. Id.  at 536 n. 17 . 
44. Michae l Winerip , A  Disabilities  Program  that  "Got  out  of 

Hand," N.Y . TIMES , Apr. 8,1994, a t Ai . 
45. Angel a Harris , Race  and Essentialism in  Feminist Legal  The-

ory, 42 STAN. L. REV. 581 (1990). 

Notes to Chapter Thre e 

1. Jacobso n v. Jacobson, 31 4 N.W.2d 78 (S.D. 1981). 
2. Watkin s v. United State s Army, 837 F.2d 1428, 1446 (9t h Cir . 

1988), opinion withdrawn,  82 5 F.2d 659 (9th Cir. 1989) . 
3. Th e first ballot initiativ e agains t homosexuals surface d i n 197 9 

in Dad e County , Florida , whe n Anita  Bryan t successfull y mounte d a 
campaign t o overtur n Dad e County' s ordinanc e prohibitin g sexua l 
orientation discrimination . Mor e recen t attempt s includ e a  ballot ini -
tiative in 1992 in Oregon which attempted to restrict the rights of gay 
men, lesbians, and bisexuals. In 1994, ballot initiatives were attempted 
in ten states. See  generally William E . Adams, Jr., Pre-Election Anti-
Gay Ballot  Initiative  Challenges:  Issues of Electoral Fairness, Majori-
tarian Tyranny, and  Direct Democracy, 5 5 OHIO ST . L.J . 58 3 (1994) . 

4. Ordinanc e No. 490—1992. 
5. Thi s is the language of the proposed Charte r amendment : "NO 

SPECIAL CLASS STATUS MAY BE GRANTED BASED UPON SEX-
UAL ORIENTATION, CONDUC T OR RELATIONSHIPS. The City 
of Cincinnat i . . .  may not enact , adopt , enforc e o r administe r any 



Notes to  Chapter  Three 255 

ordinance, regulation , rul e o r polic y whic h provide s tha t homosexual , 
lesbian, or bisexua l orientation , status , conduct , o r relationshi p consti -
tutes, entitles , o r otherwis e provide s a  perso n wit h th e basi s t o hav e 
any clai m o f minorit y o r protecte d status , quot a preferenc e o r othe r 
preferential treatment. " See  Equalit y Foundatio n o f Greate r Cincin -
nati, Inc . v . Cit y o f Cincinnati , 5 4 F.3 d 261 , 26 4 (6t h Cir . 1995 ) 
(quoting proposed Articl e XI I t o Cit y Charter) . 

6. 5 4 F.3 d a t 26 6 (describin g tria l court' s opinion) . 
7. 47 8 U.S . 18 6 (1986) . 
8. 5 4 F . 3 d a t 2 6 8 . 
9. JUD Y SCALES-TRENT , NOTE S O F A WHITE BLAC K WOMAN: RACE, 

COLOR, COMMUNITY (1995) . 
10. N .H . H B 70 , a s quote d i n In  re  Opinio n o f th e Justices , 53 0 

A.2d 21 , 22 (N.H . 1987) . 
11. 5 3 o A . 2 d a t 2 4 . 
12. Id.  a t 24 . 
13. N.H . REV . STAT. ANN. I70-B:2 (XV ) (1992) . 
14. Th e ambiguit y proble m di d no t en d wit h thi s case . Foste r 

parents unsuccessfull y challenge d th e new rule s on ground s o f ambigu -
ity. See  Stuar t v . Stat e Divisio n o f Childre n an d Yout h Services , 59 7 
A. 2d 107 6 (N.H . 1991) . The foste r parent s unsuccessfull y argue d tha t 
they coul d no t certif y tha t ther e wer e n o homosexual s i n thei r house -
hold becaus e th e definitio n o f homosexualit y i n th e statut e wa s s o 
vague. 

15. Th e FB I an d CI A als o hav e ha d thei r shar e o f problem s i n 
trying t o restric t ga y an d lesbia n peopl e fro m employment . See,  e.g., 
Padula v . Webster , 82 2 F.2 d 9 7 (D.C . Cir . 1987) . Th e curren t officia l 
policy o f th e FB I and CIA , however , i s not t o exclud e individual s fro m 
employment base d o n sexua l orientation . 

16. 63 2 F.2 d 78 8 (9t h Cir . 1980) . 
17. Id.  a t 794 . 
18. Id.  a t 794 . 
19. Id.  a t 794 . 
20. Id.  a t 80 2 n . 9 . 
21 . Id.  a t 802 . 
22. Id.  a t 80 2 n . 9  (quotin g SECNA V Instructio n 1900.9C) . 
23. 74 1 F.2 d 138 8 (D.D.C . 1984) . 



256 Notes to  Chapter  Three 

24. Id.  a t 1389 . 
25. Id.  a t 1398 . 
26. Id.  a t 1398 . 
27. 48 9 F . Supp. 964 (E.D . Wis. 1980) . 
28. Id.  a t 969 . 
29. W . a t 969 . 
30. Id.  a t 974 . 
31 . W . 
32. Thes e regulations ar e codified a t 1 0 U.S.C. 654 (1993) . 
33. See  generally Robinso n v . California , 37 0 U.S. 660 (1962) . 
34. 87 1 F.2d 106 8 (Fed . Cir . 1989) . 
35. 875  F.2 d 699  (9t h Cir . 1989) , cert,  denied,  49 8 U.S . 95 7 

(1990). 
36. 70 3 F . Supp . 137 2 (E.D . Wis. 1989) , reversed,  88 1 F.2 d 454 , 

cert, denied,  n o S . Ct. 129 6 (1989) . 
37. 87 1 F.2d a t 197 4 n . 6. 
38. benShalo m v . Marsh , 70 3 F . Supp . 1372 , 137 3 (E.D . Wis . 

1989). 
39. Watkin s v. United States Army, 84 7 F.2d 132 9 (9t h Cir . 1988) . 
40. 87 1 F.2d a t 1069 . 
41 . Id.  a t 1070 . 
42. Id.  a t 1070 . 
43. 83 7 F.2d a t 1430 . 
44. Watkin s v. United State s Army, 83 7 F.2d 142 8 (9t h Cir . 1988) , 

opinion withdrawn  on  rehearing  by  87 5 F.2 d 65 9 (9t h Cir . 1989) , 
cert, denied,  49 8 U.S . 957 (1990) . 

45. 83 7 F.2d a t 1446 . 
46. Id.  a t 1446 . 
47. 87 5 F.2 d a t 707 . 
48. Id.  a t 711. 
49. Id.  a t 710 . 
50. 69 0 F . Supp. 774 (E.D . Wis. 1988) . 
51. 88 1 F . 2 d a t 4 5 6 . 
52. Id.  a t 457 . 
53. 70 3 F . Supp. 137 2 (E.D . Wis. 1989) . 
54. 88 1 F.2d a t 460 . 
55. Id.  a t 460 . 



Notes to  Chapter  Three 257 

56. Elaboratin g furthe r o n tha t issue , th e Cour t o f Appeal s said : 
"Plaintiff's lesbia n acknowledgment , i f no t a n admissio n o f it s prac -
tice, a t leas t ca n rationall y an d reasonabl y b e viewed a s reliabl e evi -
dence o f a  desir e an d propensit y t o engag e i n homosexua l conduct . 
Such a n assumptio n canno t b e sai d t o b e withou t individua l excep -
tions, but i t is compelling evidence that plaintiff ha s in the past and is 
likely t o agai n engag e i n suc h conduct . T o thi s extent , therefore , th e 
regulation does not classify plaintif f base d merely upon her status as a 
lesbian, but upon reasonable inferences abou t her probable conduct in 
the past and in the future." Id.  a t 464. 

57. 10U.S.C . 654(b) (1993) . 
58. 84 7 F. Supp. 1038 (E.D.N.Y . 1994) . 
59. 88 0 F. Supp. 968 (E.D.N.Y . 1995) . 
60. 84 7 F. Supp. at 1042 . 
61. Arthu r A . Murphy an d John P . Ellington, Homosexuality  and 

the Law: Tolerance  and Containment  II,  97 DICK . L . REV. 693 (1993) . 
62. Id.  app . A at 709. 
63. Id.  app . A at 709—10 
64. Id.  a t 698 (footnote s omitted) . 
65. Murph y an d Ellingto n ar e no t alon e i n proposin g ne w initia -

tives to penalize gay, lesbian, and bisexual people. Recent initiatives in 
Oregon, Colorado , an d elsewher e hav e trie d t o repea l th e minima l 
nondiscrimination advance s made by gay, lesbian, and bisexual people 
in the last twenty-five years . See id. apps. B-C at 710-11 (Orego n an d 
Colorado initiatives) . 

66. Unsuccessfu l lega l effort s ar e reflecte d i n th e followin g cases : 
Baker v . Nelson , 19 1 N.W.2d 18 5 (Minn . 1971) ; Jones v . Hallahan , 
501 S.W.2d 58 8 (Ky . Ct. App. 1973) ; DeSanto v . Barnsley, 476 A.2 d 
952 (Pa . Super. Ct . 1984) ; Singer v. Hara, 52 2 P.2d n 8 7 (Wash . Ct . 
App. 1974) . Litigation , however , ma y prov e t o b e successfu l i n 
Hawaii. The Hawai i Suprem e Cour t recentl y remande d a  cas e to th e 
lower court to see if a gender-specific marriag e law could be sustained 
under heightened scrutiny . Baehr v. Lewin, 852 P.2d 44 (Haw . 1993) . 

67. Fo r example , b y 1991 , 44 couple s ha d registere d a s domesti c 
partners in San Francisco, and 12 5 had registered as domestic partners 
in Berkeley . Ke n Hoover , Same-Sex  Marriage  Bill  Stalls,  UPI , Apr . 
24, 1991 . 



258 Notes to  Chapter  Three 

68. MARTH A ALBERTSO N FINEMAN , TH E NEUTERED MOTHER , THE 

SEXUAL FAMILY , AN D OTHE R TWENTIET H CENTUR Y TRAGEDIE S 22 9 

(1995)-
69. See  generally Pete r Rusk , Same-Sex  Spousal  Benefits  and  the 

Evolving Conception  of  Family,  5 2 u. O F T. FACULTY O F L. REV . 
170 (1993) . 

70. Id. 
71 . See  Egan v . Canada, Fil e No . 2363 6 (Suprem e Cour t o f Can -

ada, decide d Ma y 25 , 1995). Th e Attorney Genera l o f Canada con -
ceded th e argument tha t sexua l orientatio n i s a suspect class , entitle d 
to protection unde r Canada' s equalit y provision . 

72. Id.  The Suprem e Cour t o f Canada rule d tha t federa l pensio n 
benefits di d not need t o be available t o same-sex couples , despit e the 
fact tha t sexua l orientatio n i s a suspec t class . The Court's reasonin g 
focused o n the "fact " tha t heterosexua l partnership s "uniquel y [have ] 
the capacit y t o procreat e childre n an d generally care[ ] fo r their up-
bringing." Id.  at 25. 

73. Id.,  at 25 . 
74. Thes e example s appea r i n MATTHE W A. COLES, SEXUA L ORIEN -

TATION AN D TH E LA W (Boal t Hal l La w School, Spring 1993) . 
75. Jod y Freeman , Defining  Family  in  Mossop v.  DSS: The Chal-

lenge of  Anti-Essentialism and  Interactive Discrimination  for  Human 
Rights Litigation,  4 4 u. TORONTO L.J . 4 1 , 72 (1994). 

j6. Id.  at 71—72. 
77. Bil l 167 , An Act to amend Ontari o Statute s to Provide fo r the 

Equal Treatmen t of Persons in Spousal Relationships , 3d Session, 35t h 
Legislature, Ontari o (1s t Reading, May 19, 1994). 

78. Th e term "spouse " wa s defined as : "(a) a person t o whom th e 
person i s married, o r (b) a person o f either se x with who m th e person 
is living in a conjugal relationshi p outsid e marriage , if the two persons, 
(i) have cohabite d fo r at least on e year, (ii ) are together th e parents of 
a child , or (iii) have togethe r entere d int o a n agreement unde r sectio n 
53 of the Family La w Act." 

79. FINEMAN , supra not e 68. 
80. Id.  at 230. 
81. 61 8 N.Y.S.2d 35 6 (1994) . 
82. See  generally  MARGARE T MAHONEY , STEPFAMILIE S AN D TH E 



Notes to  Chapter  Three 259 

LAW 13 0 (1994) (reportin g tha t one-thir d o f all states confe r visitatio n 
rights to stepparents). 

83. See  Jeffrey S . Byrne an d Bruce R. Deming, On  the Prudence of 
Discussing Affirmative  Action  for  Lesbians  and  Gay Men: Commu-
nity, Strategy,  and  Equality,  5  STAN . L . & POL'Y REV . 177, 17 9 (1993) . 
Proposed federa l legislatio n t o create nondiscriminatio n protectio n on 
the basi s o f sexual orientatio n explicitl y prohibit s affirmativ e action . 
See A  Bill  to  Prohibit  Employment  Discrimination  on  the Basis of 
Sexual Orientation  Sec . 6 ("A covered entit y shal l not give preferentia l 
treatment t o an individual o n the basis o f sexual orientation" ) (103 d 
Cong. 2 d Sess.) (availabl e fro m author) . I f thi s bil l becam e law , th e 
institutions tha t hav e publicl y announce d us e of affirmative actio n for 
lesbians and gay men arguably woul d b e violating the statute . 

84. Byrn e and Deming, supra  not e 83 . Northeastern Universit y has 
also recentl y announce d a n affirmativ e actio n progra m fo r lesbian s 
and ga y men. See  Glen Johnson , University  Starts  Recruiting  Gay 
Faculty, TH E RECOR D A0 6 (June 27 , 1994); Alice Dembner, Northeast-
ern Takes  Steps  to  Hire  More  Gays,  BOSTO N GLOBE , Jun e 28 , 1994 , 
Metro/Region Section , at 20. Nonetheless, som e institution s hav e trie d 
to distanc e themselve s fro m suggestion s tha t the y engag e in affirmativ e 
action o n the basis o f sexual orientation . See,  e.g., Anthony Flin t an d 
Kay Longcope , Kennedy  School  Shows  Caution  on  Gay  Initiative, 
BOSTON GLOBE , Feb . 28 , 1991 , Metro/Regio n Section , a t 2 5 (schoo l 
spokesman release d a  statement sayin g tha t institutio n doe s not recrui t 
or admi t students , staff , o r faculty o n the basis o f sexual orientatio n 
despite a  repor t recommendatio n tha t th e institution engag e i n affir -
mative gay and lesbian recruitment) . 

85. Byrn e and Deming, supra  not e 83 , at 186. 
86. See  Jeffrey S . Byrne, Affirmative  Action  for  Lesbians and  Gay 

Men: A  Proposal  for  True  Equality  of  Opportunity  and  Workforce 
Diversity, 1 1 YAL E L. & POL'Y REV . 47, 69 -70 , 7 7 - 7 8 (1993) . 

87. See  id. at 92. 
88. Id.  at 93. 
89. See,  generally,  Rut h Colker , A  Bisexual  Jurisprudence,  3 

LAW &  SEXUALITY : REV . O F LESBIA N AN D GA Y LEGA L ISSUE S 12 7 

(I994)-
90. Someon e coul d mak e u p storie s o f disadvantag e bu t thos e 



260 Notes to  Chapter  Four 

stories will often b e verifiable. Even if fraud problem s existed with my 
proposal, I  still believe that it is the fairest approach . 

91. See,  e.g., Adrienne Rich, Compulsory Heterosexuality  and  Les-
bian Existence, 5  SIGNS 631 (1980). 

Notes to Chapter Fou r 

1. Bottom s v. Bottoms, 457 S.E. 2d 102 (Va. 1995). 
2. Bower s v. Hardwick, 478 U.S. 186 (1986). 
3. Do e v. The Boeing Company, 84 6 P.2d 53 1 (Wash. 1993) . 
4. Phillip s v . Michiga n Departmen t o f Corrections , 73 1 F . Supp . 

792 (W.D. Mich. 1990) . 
5. Id.  a t 794. 
6. See  id. at 795 n. 5  (distinguishing between a  transsexual, homo-

sexual, an d transvestite) . Ga y an d lesbia n group s recentl y see m t o 
have become concerned wit h transgende r issues . The 199 3 Marc h o n 
Washington fo r lesbia n an d ga y civi l rights , fo r example , include d 
transgender concern s i n it s lis t o f concerns . See  Dan Lev y and Davi d 
Tuller, Transgender  People Coming Out,  S.F . CHRON. , May 28 , 1993, 
at Ai . Nonetheless , transgendere d individual s repor t tha t the y hav e 
faced man y obstacles from mainstrea m homosexual s who say that the 
presence of cross-dresser s a t gay marches and parades offends straigh t 
people an d undermine s overal l suppor t fo r th e gay right s movement . 
Id. 

7. See,  e.g.,  Phillip s v . Michiga n Departmen t o f Corrections , 73 1 
F. Supp. 792, 795 n. 5  (W.D. Mich. 1990) . 

8. See  ANNI E WOODHOUSE, FANTASTI C WOMEN: SEX , GENDER , AN D 
TRANSVESTISM 1 9 (1989) . 

9. Id.  a t 19—20 . 
10. Id.  at 46—47. 
11. Id.  a t 47. 
12. Hermaphrodite s constitut e thre e sub-groups : (1 ) the y posses s 

one testes an d on e ovary , (2 ) they posses s testes an d som e aspect s of 
female genitali a bu t no t ovaries , o r (3 ) the y hav e ovarie s an d som e 
aspects o f mal e genitali a bu t lac k testes . Anne Fausto-Sterling , How 
Many Sexes  Are There?,  N.Y. TIMES, Mar. 12 , 1993, at A29. 

13. See  supra chapter 5 . 
14. See  infra Part IIC. 



Notes to  Chapter  Four 261 

15. Tin a Gaudoin , Prisoner  of  Gender:  Androgyny,  HARPER' S BA -
ZAAR, June 1993 , a t 114 . 

16. Id. 
1 7 . MARTI N S . WEINBERG , COLI N J . WILLIAMS , AN D DOUGLA S W . 

PRYOR, DUA L ATTRACTION : UNDERSTANDIN G BISEXUALIT Y 6 0 (1994) . 

18. Id.  a t 60  (transsexua l bisexua l challenge s th e assumptio n tha t 
"gender identit y an d sexua l preferenc e fit  togethe r i n som e necessar y 
way"). 

19. 45 7 S.E . 2 d 10 2 (Va . 1995) . 
20. Elizabet h Kastor , The  Battle  for  the  Boy  in  the  Middle:  Little 

Tyler's Mom  Is  a  Lesbian,  So  Grandma  Got  to  Take  Him  Away, 
WASH, POST , Oct . 1 , 1993 , a t C i . 

21. Id. 
22. 34 8 S.E.2 d 1 8 (Va . Ct . App . 1986) . 
23. Id.  a t 20 . 
24. Id.  a t 20 . 
25. Id. 
16. B . v. B., 58 5 N.Y.S.2 d 6 5 (App . Div. 1992) . 
27. Id.  a t 66. 
28. See,  e.g.,  Stanle y v . Stanley , 59 2 So . 2 d 86 2 (La . Ct . App . 

1991) (mal e rol e mode l fo r son) ; Seele y v . Jaramillo , 72 7 P.2 d 9 1 
(N.M. Ct . App . 1986 ) (reversin g modificatio n o f custod y agreemen t 
that ha d relie d o n importanc e o f femal e rol e mode l fo r daughter) . 

29. A s recentl y a s 1991 , the Tennesse e Cour t o f Appeal s i n Jone s 
v. Leisure , 199 1 W L 1097 1 (Tenn . Ct . App. , Feb . 5 , 1991) , noted tha t 
the "tende r years " doctrin e i s a  positiv e facto r fo r consideratio n i n a 
mother's lawsui t fo r custod y o f he r youn g daughter . 

30. See,  e.g.,  In  re  Diehl , No . 2-90—1217 , 199 1 111 . App. LEXI S 
1972, *2 2 (111 . Ct . App. , Nov . 22 , 1991 ) (denyin g custod y t o a n 
alleged lesbia n an d statin g tha t becaus e o f th e child' s "tende r year s .  .  . 
it i s in he r bes t interes t no t t o b e exposed t o a  lesbian relationship") . 

31. Constan t A . v . Pau l C.A. , 49 6 A.2 d 1 , 3  (Pa . Super . Ct . 1985) . 
32. 45 7 S.E . 2 d 10 2 (Va . 1995) . 
33. See  generally  Stephe n B . Pershing , "Entreat  Me  Not  to  Leave 

Thee": Bottoms  v.  Bottoms  and  the  Custody  Rights  of  Gay  and  Les-
bian Parents,  3  WM . &  MARY BIL L RTS . J . 289 (1994) . 

34. Leisg e v . Leisge , 29 2 S.E . 2 d 35 2 (Va . 1982) . 



262 Notes to  Chapter Four 

35. Id.  at 7. 
36. Lesbian  Loses  Custody  of  Her Son,  NAT' L LJ . , May 8, 1995 , 

at Aio . 
37. See,  e.g., In re Marriage of Patricia O'Brien and Mark Thoma s 

O'Brien, 491 N.W.2d 202 (Iowa Ct. App. 1992) (awarding custody of 
three boys to father despit e admission of physical abuse of spouse). 

38. See  Mason v. Moon, 385 S.E.2d 242 (Va. Ct. App. 1989). 
39. See,  e.g., Ferris v . Underwood, 34 8 S.E.2d 1 8 (Va. Ct. App . 

1986); Walker v. Brooks, 124 S.E.2d 195 (Va. 1962) . 
40. Id. 
41. See  Testimony of Mary Beth Harrison, Defense Advisory Com-

mittee on Women in the Services, 1988 Spring Conference (Apr . 16 — 
20 , 1988) . 

42. See  William B . Rubenstein, Challenging  the Military's Antiles-
bian and Antigay Policy,  1  LAW & SEXUALITY: REV . OF LESBIA N AND 
GAY LEGAL ISSUES 23 9 (1991) . 

43. See  Michell e M . Beneck e an d Kirsti n S . Dodge , Military 
Women in  Nontraditional Job  Fields:  Casualties of the Armed Forces' 
War on  Homosexuals, 1 3 HARV . WOMEN'S L.J . 215 (1990) . 

4 4 . GA . CODE ANN. 16-6-Z  (1984) . 
45. Sodom y statute s sometime s als o ar e used t o prosecute femal e 

prostitutes wh o engage in oral se x with thei r clients . They ar e never 
used to prosecute more traditional heterosexual relationships . 

46. 47 8 U.S. 1S6 (19S6). 
47 . KAT E BORNSTEIN, GENDE R OUTLAW : ON MEN, WOMEN AND THE 

REST OF US 36 (1994) . 
48. See,  e.g., DeSantis v. Pacific Telephone S t Telegraph Co. , Inc. , 

608 F.2 d 327 (9th Cir. 1979) (sexual orientatio n discriminatio n not 
recognized as gender-based unde r Title VII). 

49. I  believ e tha t i t woul d b e mor e coheren t fo r th e court s t o 
acknowledge tha t th e discrimination i s gender-based an d then decid e 
whether tha t discriminatio n ca n be justified . A t present , th e court s 
allow their conclusion tha t the discrimination can be justified t o color 
their conclusio n a s t o whethe r th e discriminatio n i s gender-based . 
They seem to be afraid to let cases proceed to the stage of justification. 

50. 85 2 P.2d 44 (Haw. 1993) . 
51 . Id.  a t 52 n. 11. 



Notes to  Chapter  Four 263 

5 2. Id.  at 5 2 n. 12. 
53. BORNSTEIN , supra  not e 47 . 
54. W . at 24. 
55. Id.  at 27. 
56. Do e v. Boeing Company , 84 6 P.2 d 53 1 (Wash . 1993) . 
57. W . at 533. 
58. Id.  at 534 . 
59. W . at 537. 
60. Ulan e v . Eastern Airlines , 74 2 F.2 d 108 1 (7t h Cir . 1984) . 
61. 66 7 F.2 d 74 8 (8t h Cir . 1982) . 
62. Se £ Sommers v . Iowa Civi l Right s Commission , 33 7 N.W.2d 

470 (Iow a 1983) . 
63. Id. 
64. Kirkpatric k v . Seligma n S t Latz , 63 6 F.2d 104 7 (5th Cir. 

1981). 
6$. Hollowa y v . Arthu r Anderse n an d Company , $66  F.2d 65 9 

(9th Cir . 1977) . 
66. See,  e.g.,  Phillip s v . Marti n Mariett a Corp. , 40 0 U.S . 54 2 

(1971) (employer' s refusa l t o hir e wome n wit h preschoo l childre n 
violated Titl e VII) . 

67. See  generally  HERM A HIL L KAY , SEX-BASE D DISCRIMINATIO N 
484—535 (1981 ) (explainin g sex-plu s theory) . 

68. 38 8 U.S . 1 (1967). 
69. See,  e.g.,  Fagan v . National Cas h Registe r Co. , 481 F.2d n 15 , 

1124—25 (D.C . Cir . 1973) . 
70 . SANDR A L . BEM, TH E LENSES O F GENDER: TRANSFORMIN G TH E 

DEBATE OF SEXUAL INEQUALITY 14 9 (1993) . 
71 . See,  e.g.,  Doe v . Boeing Co. , 846 P.2d 53 1 (Wash . 1993 ) (male -

to-female transsexua l fire d becaus e sh e wore a  strand o f pink pearl s to 
the workplace) . 

72. Katharin e T . Bartlett , Only  Girls  Wear  Barrettes:  Dress  and 
Appearance Standards,  Community  Norms,  and  Workplace Equality, 
92 MICH . L . REV. 2541, 2559 (1994) . 

73. See  Rappaport v . Katz , 38 0 F . Supp. 808 (S.D.N.Y. 1974) . 
74. Mar y Whisner , Gender-Specific  Clothing  Regulation:  A  Study 

in Patriarchy,  5  HARV . WOMEN' S L.J . 73 , 102 (1982) . 
75. 50 7 F. Supp. 59 9 (S.D.N.Y. 1981) . 



264 Notes to  Chapter  Four 

76. Fountai n v. Safeway Stores , Inc., 555 F.2d 753 (9th Cir. 1977). 
77. Faga n v . Nationa l Cas h Registe r Co. , 48 1 F.2 d 111 5 (D.C . 

Cir. 1973) . 
78. See,  e.g., Carroll v. Talman Federa l Savings and Loan Associa -

tion, 60 4 F.i d 102 8 (7t h Cir . 1979 ) (demeanin g fo r wome n t o b e 
required t o wear uniform s an d me n only required t o wear customar y 
business attire) ; O'Donnel l v . Burlingto n Coa t Factor y Warehouse , 
656 F. Supp. 263 (S.D . Ohio 1987 ) (demeanin g for female sales clerks 
to b e require d t o wea r a  "smock " an d fo r mal e sale s clerk s t o b e 
required t o wea r busines s attir e consistin g o f slacks , shirt , an d a 
necktie). 

79. Patrici a Williams , The  Obliging  Shell:  An Informal  Essay  on 
Formal Equal Opportunity,  8 7 MICH. L . REV. 2128, 2144-46 (1989) . 

80. Id.  a t 2146 . 
81. Barbar a A . Brow n e t al. , The  Equal  Rights  Amendment:  A 

Constitutional Basis  for Equal  Rights  for  Women,  8 0 YAL E L J . 871 , 
902 (1971) . 

82. Se e Woman Is  Acquitted in  Trial  for Using  the Men's  Room, 
N.Y. TIMES , Nov. 3 , 1990 , Sectio n 1 , a t 8 . 

83. See,  e.g., In the Matter of Anonymous, 293 N.Y.S.2d 834 (Civ. 
Ct. 1968) , I n th e Matte r o f Anonymous , 31 4 N.Y.S.2 d 66 8 (Civ . 
Ct. 1970) . 

84. See,  e.g.,  Harti n v . Directo r o f th e Burea u o f Record s an d 
Statistics, 34 7 N.Y.S.2 d 51 5 (1973 ) (Departmen t di d no t ac t capri -
ciously i n issuin g a  ne w certificat e changin g onl y th e firs t nam e o f 
petitioner an d omittin g an y designatio n o f sex) ; Anonymou s v . 
Weiner, 27 0 N.Y.S.2 d 31 9 (1966 ) (judicia l interventio n no t appro -
priate to reverse Department's refusa l t o change birth certificate desig -
nation); Anonymous v . Mellon , 39 8 N.Y.S.2d 9 9 (N.Y . 1977 ) (judi -
cial intervention no t appropriate) . But  see  K. v. Health Division , 55 2 
P.2d 840  (Orego n Ct . App . 1976 ) (cour t ha d authorit y t o orde r 
change of name and sex designation on birth certificate) . 

85. M.T . v. J.T., 355 A.2d 204 (N.J . Super. Ct. 1976) . For anothe r 
case involvin g positiv e treatmen t o f a  transsexual , se e Christia n v . 
Randall, 51 6 P.2 d 13 2 (Colo . Ct . App . 1973 ) (denyin g custod y peti -
tion b y fathe r wh o objecte d t o childre n stayin g wit h wif e wh o wa s 
undergoing femal e t o male transsexual procedure) . But see  Frances B. 



Notes to  Chapter  Four 265 

v. Mark B. , 355 N.Y.S.2d 71 2 (1974) (post-operativ e femal e t o male 
transsexual coul d no t succeed o n divorce clai m a s no valid marriag e 
had been entered into, since he had no male sex organs); Daly v. Daly, 
715 P.2 d 56 (Nev. 1986) (parental right s of post-operative femal e to 
male transsexual terminated) . 

86. 35 5 A.2d at 210. 
87. Id.  at 207. 
88. See , e.g., In re Declaratory Relie f for Ladrach, 51 3 N.E.2d 828 

(Ohio Probat e Ct . 1987) (denying marriag e licens e to post-operativ e 
male to female transsexual to marry male). 

89. See,  e.g., Pinneke v . Preisser , 62 3 F.2d 54 6 (8th Cir . 1980) 
(Iowa's policy o f denying medicaid benefit s fo r sex reassignment sur -
gery foun d no t to b e consistent wit h th e objectives o f the medicai d 
statute); Doe v. Lackner, 14 5 Cal. Rptr. 570  (Ct. App. 1978 ) (Medi-
Cal benefit s foun d t o cover radica l se x conversion surger y fo r treat -
ment o f transsexualism) ; G.B . v. Lackner , 14 5 Cal . Rptr. 555  (Ct. 
App. 1978 ) (Medi-Ca l claiman t entitle d t o benefit s fo r surger y t o 
treat transsexualism); Doe v. State Department of Public Welfare, 257 
N.W.2d 81 6 (Minn. 1977 ) (decision to deny medica l assistanc e bene -
fits to adult male transsexual found to be arbitrary and unreasonable); 
Denise R. v. La vine, 36 4 N.Y.S.2d 55 7 (1975) (denia l o f benefits fo r 
sex conversion operation foun d to be arbitrary and capricious). Prison 
inmates, however, have not been successful in obtaining estrogen ther -
apy as a treatment fo r transsexualism. See  Farmer v . Carlson, 68 5 F . 
Supp. 133 5 (M.D. Pa. 1988); Meriwether v . Faulkner, 82 1 F.2d 408 
(7th Cir . 1987) ; Supr e v . Ricketts , 79 2 F.2d 958 (10th Cir. 1986) ; 
Bowring v. Godwin, 55 1 F.2d 44 (4th Cir. 1977); Lamb v. Maschner, 
633 F. Supp. 351 (D. Kan. 1986) . 

90. See  Richard Green , Spelling  "Relief"  for  Transsexuals:  Em-
ployment Discrimination  and  the  Criteria  of Sex,  4  YAL E L . & POL'Y 
REV. 12 5 (1985). Nonetheless , th e American Psychiatri c Association , 
at its 1993 annual conference proposed that well-adjusted transsexual s 
not automaticall y b e considered t o have a  mental disorder . Lev y and 
Tuller, supra note 6, at Ai. 

91. See,  e.g., Farmer v . Carlson , 68 5 F . Supp . 133 5 (M.D . Pa . 
1988) (transsexua l inmat e foun d t o b e denie d prope r medica l car e 
by bein g denie d conjugate d estrogens) ; Phillip s v . Michigan Dep t of 



266 Notes to  Chapter  Five 

Corrections, 731 F. Supp. 792 (W.D. Mich. 1990) (transsexua l inmat e 
entitled t o preliminar y injunctio n orderin g correctiona l official s t o 
provide he r wit h estroge n therapy) ; Whit e v . Farrier , 84 9 F.2 d 32 2 
(8th Cir.  1988 ) (summar y judgmen t no t appropriat e o n issu e o f 
whether transsexua l inmat e subjecte d t o deliberat e indifferenc e 
through failure to be given estrogen therapy); Meriwether v. Faulkner, 
821 F.2d 40 8 (7t h Cir . 1987 ) (transsexua l inmat e state d clai m unde r 
Eighth Amendmen t fo r failur e t o provide estroge n therapy) ; Lamb v . 
Maschner, 63 3 F . Supp. 35 1 (D . Kansas 1986 ) (inmat e no t foun d t o 
have constitutiona l righ t t o pre-operative hormon e treatmen t an d se x 
change operation). 

92. See  supra note 90. 
93. I n orde r fo r plaintiff s t o prevai l i n th e priso n context , the y 

typically hav e t o attemp t t o commi t suicid e o r remov e som e o f thei r 
own sexua l organs . Fo r example , i n Supr e v . Ricketts , 59 6 F . Supp . 
1532, 1533 (D. Colo. 1984) , plaintiff attempte d to remove his testicles 
six times , attempte d t o kil l himsel f b y hanging , an d incise d an d re -
moved a portion of his scrotum. Before successful judicia l intervention 
occurred, th e prison too k th e position tha t treatmen t fo r gende r dys -
phoria coul d no t occu r i n a  penal setting . In concluding tha t medica l 
treatment was appropriate , the judge ruled that "plaintiff' s lif e was in 
jeopardy." Id.  a t 1535 . It is appalling that an individual has to attempt 
mutilations, castrations, and suicide before a  court can find that he or 
she is entitled to medical treatment for gender dysphoria . 

94. See  Fausto-Sterling, supra note 12 . 
95. Id. 
96. Ther e are life-threatening condition s tha t ca n occur a s a resul t 

of bein g a hermaphrodite: hernias , gonadal tumors , and adrena l mal -
function. Id. 

Notes t o Chapte r Fiv e 

1. 38 8 U.S. 1 (1967). 
2. Th e ter m "race " i s itsel f a  sociall y constructe d term . A s James 

Lindgren ha s noted: "Accordin g to mos t population geneticists , wha t 
we cal l 'races ' aris e when member s o f specie s become separate d ove r 
a lon g enoug h perio d o f tim e t o develo p differen t distribution s o f 



Notes to  Chapter  Five 267 

characteristics. Whe n thos e difference s ar e substantia l enough , race s 
are sai d t o hav e developed . Th e poin t t o kee p i n mind , however , i s 
that 'th e leve l of difference s use d a s a  threshold i s entirely arbitrary. ' 
Ultimately, i f differentiation increases,  interfertility decrease s betwee n 
the variou s race s o f a  species . Huma n rac e differentiatio n ha s no t 
proceeded t o th e poin t wher e interfertilit y ha s decreased , and , give n 
current interactio n betwee n races , a  decrease i n interfertilit y betwee n 
human race s i s unlikel y t o develop . Rac e i s therefor e principall y a 
social construct tha t gives meaning to certain characteristics of groups 
within a  species. " Jame s Lindgren , Seeing  Colors,  8 1 CAL . L . REV . 
1059,1084-85 (1993 ) (footnotes omitted) . See also Lawrence Wright, 
One Drop  of  Blood,  NE W YORKER , Jul y 25 , 1994 , a t 46 , 5 0 (notin g 
that scientific research indicates that the genetic variation amon g indi-
viduals from accepte d racia l groups was only slightly greate r than th e 
variation within the groups). 

3. Gabriell e Sandor , The  "Other"  Americans,  AMERICA N DEMO -
GRAPHICS 36 (June 1994) . 

4. Id. 
5. Id. 
6. Wright , supra note 2, at 46, 49. 
7. See,  e.g.,  Wheele r Tarpeh-Do e v . Unite d States , 77 1 F . Supp . 

427, 455-5 6 (D.D.C . 1991 ) (cour t considerin g whethe r mixed-rac e 
child shoul d b e considere d blac k o r whit e fo r determinatio n o f los t 
wages). 

8. Nei l Gotanda, A Critique  of "Our  Constitution  is  Color-Blind," 
4 4 STAN . L . REV. I , 2 5 (1991) . 

9. See  supra chapter i . 
10. See  GREGOR Y HOWAR D WILLIAMS , LIF E O N TH E COLO R LINE : 

THE TRU E STOR Y O F A  WHIT E BO Y WH O DISCOVERE D H E WA S BLAC K 

(1995)-
11 . SHIRLE E TAYLOR HAIZLIP, THE SWEETER THE JUICE (1994) . 
12. See  Marth a Minow , The  Supreme  Court —Foreword, 10 1 

HARV. L. REV. IO, 70 (1987) . 
13. See  Anita L. Allen, Racial Counting: Government  Data  Collec-

tion and the  Census  (available from Anit a Allen , Georgetown Univer -
sity Law Center). 



268 Notes to  Chapter  Five 

14. 16 3 U.S . 537(1896) . 
15. JAC K GREENBERG, CASES AND MATERIAL S ON JUDICIAL PROCESS 

AND SOCIA L CHANGE: CONSTITUTIONAL LITIGATION 585 (1977) . 
16. Brie f o f Plaintif f i n Error , Plessy  v.  Ferguson  3  (reprinte d i n 

LANDMARK BRIEF S AND ARGUMENTS O F THE SUPREM E COUR T OF TH E 
UNITED STATES : CONSTITUTIONA L LA W 30 (ed . Phili p B . Kurlan d an d 
Gerhard Casper , 1975 ) [hereinafte r PLESS Y B R I E F ] . 

17. Id.  at 10. 
18. GREENBERG , supra  not e 15 , at 585 . 
19. 5 2 So. 500 (La. 1910) . 
20. Th e cour t doe s not specif y Treadway' s first  name ; he is referre d 

to as the "defendant" throughou t th e case . 
21 . 5 2 So. at 508. 
22. Ridgwa y v . Cockburn , 29 6 N.Y.S . 936 (Sup. Ct. 1937). 
23. 27 8 So . 2d 915 (La . Ct . App . 1973) . 
24. Id.  at 917. 
25. Stat e v . Louisian a Stat e Boar d o f Health , 29 6 So. 2d 809 

(La. 1974) . 
26. Id.  at 812-13 (Barham , J., dissenting). 
27. Id.  at 812 . 
28. Fo r example, i n Messina v . Ciaccio , 29 0 So. 2 d 339 (La. Ct . 

App. 1974) , the court o f appeals uphel d a  lower cour t orde r requirin g 
the birt h certificat e b e issued designatin g an adopted chil d to be white. 
It found tha t th e Burea u coul d not meet its burden o f proving tha t the 
child wa s more tha n 1/3 2 Negro, a s required b y Louisiana law , be -
cause o f the imprecise categorie s tha t wer e use d t o determin e racia l 
heritage. 

29. 47 9 So . 2d at 372. 
30. See  LA. REV. STAT. ANN . 40:34 (Wes t 1992 ) (repealed 1988) 

("race o r races of parents a s reported by the parents") . 
31 . Althoug h I  call thes e individual s "light-skinne d blacks " durin g 

this discussion , the y coul d mor e accuratel y be considered t o be mixed-
race individuals . I  us e the ter m "light-skinned " becaus e w e neve r 
had discussion s wit h thes e individual s abou t thei r racia l heritage . My 
discussion o f "light-skinned" black s coul d als o appl y to other charac -
teristics tha t black s ma y hav e whic h ma y mak e the m mor e acceptabl e 
to whites . Fo r example , a  colleagu e o f min e ha s tol d m e tha t hi s 



Notes to  Chapter  Five 269 

African-American wif e wa s tol d a t a  jo b intervie w wit h a  ban k tha t 
they would consider hiring her if she would "relax " her hair. Similarly, 
African-American me n ar e ofte n requeste d t o shav e thei r beard s i n 
order t o b e hired o r retained a t a  job. In both cases , blacks are bein g 
asked t o confor m thei r physica l appearanc e t o a  "white " standard . 
Light ski n colo r i s therefore no t th e only trai t tha t migh t mak e som e 
blacks more acceptable to white society. 

3 2. T o the bes t o f m y knowledge, this case was never litigate d o n 
the merits . I  was no t involve d wit h th e cas e whe n i t finally  wa s re -
solved. 

33. Chery l Harris, Whiteness as  Property, 106  HARV. L . REV. 1709, 
1710-1713(1993) . 

34. Id.  a t 1710 . 
35. I  als o wonde r i f th e grandmothe r trul y "passed " i n th e wa y 

that Harri s describes . Di d an y o f he r co-worker s suspec t he r blac k 
racial background ? Ha d the y been taught tha t i t was alright to ignore 
such backgroun d whe n a  person wa s light-skinned ? I n th e ga y right s 
context, i t ha s ofte n bee n m y experienc e tha t peopl e wh o thin k the y 
are "passing" as heterosexual are not really passing. Many people may 
know o f thei r homosexualit y bu t hav e bee n taugh t t o tolerat e i t s o 
long a s th e perso n doe s no t "flaunt " it . Th e grandmothe r certainl y 
tried t o hide her blac k heritag e bu t we cannot full y tel l from Harris' s 
account whether sh e truly "passed. " Finally , I want to emphasize tha t 
by discussin g th e spectru m o n whic h rac e ma y b e experience d tha t I 
am no t tryin g t o discoun t tha t Harris' s grandmothe r suffere d disad -
vantage becaus e o f he r race . M y poin t i s simpl y tha t he r ski n colo r 
allowed he r t o mitigat e som e o f thos e disadvantage s whil e sh e stil l 
faced othe r disadvantages . Harris's grandmother , fo r example , proba-
bly attende d raciall y segregated , blac k school s an d live d i n raciall y 
segregated, black neighborhoods . 

36. See  infra Van IB. 
37. See,  e.g.,  STEPHE N L . CARTER, REFLECTION S O F AN AFFIRMATIVE 

ACTION BAB Y (1991) . 
38. See  infra note 105. 
39. Michae l Rezendes , Debate Intensifies  on Adoptions across  Ra-

cial Lines,  BOSTO N GLOBE , Mar . 13 , 1994 , Metr o Sectio n a t 1  (re -
porting tha t Randal l Kenned y says that "rac e should neve r be consid-



270 Notes to  Chapter  Five 

ered i n adoptions , eve n i f ther e come s a  da y whe n enoug h blac k 
families ca n b e foun d t o adop t al l th e black  childre n waitin g fo r 
families t o cal l thei r own.") . See  also  Randal l Kennedy , Racial  Cri-
tiques of  Legal  Academic,  10 2 HARV . L . REV . 1745 , 181 9 n . 30 5 
(1989) (describin g a race conscious placement as "scandalous") . 

40. 5 9 Fed. Reg. 29,831—01 (1994) (quotin g 1977 Directive). 
41. Th e classification proble m als o frequently occur s fo r th e labe l 

"Hispanic." See  generally Alex M . Saragoz a e t al. , Conception,  5  L A 
RAZA L.J . 1  (1992) (discussin g questio n o f whethe r Spaniard s shoul d 
be include d i n th e Hispani c categor y fo r th e purpose s o f affirmativ e 
action). See also Ian F. Haney Lopez, The Social Construction of  Race: 
Some Observations  on  Illusion,  Fabrication,  and  Choice,  2 9 HARV . 
C.R.-C.L. L . REV . 1  (1994 ) (describin g ho w h e an d hi s othe r brother , 
both o f who m ha d a  fourth-generatio n Iris h fathe r an d Salvadora n 
immigrant mother chose different racia l identities). 

42. Elizabet h Kulbert , White  Officers  Seek  Minority  Status  N.Y . 
TIMES, Dec. 6, 1985, Metropolitan Desk , at B16. 

43. Steve n Marant z an d Pegg y Hernandez , Defining  Race  Sensi-
tive, Elusive  Task,  Bostons  Hiring  Probe  Brings  System Under  Fire, 
BOSTON GLOBE , Oct. 23 , 1988, Metro/Region Section at 33. 

44. See  Wright, supra note 2, at 47 (quoting the mother of multira -
cial children who said that multiracia l individuals know "t o check the 
right box t o get the goodies") . Even for group s that ar e recognized a s 
"minorities," which minorit y classificatio n the y are put in can make a 
big difference i n term s o f socia l o r economi c entitlements . Fo r exam -
ple, som e Nativ e Hawaiian s hav e sough t t o b e labele d a s Nativ e 
Americans rathe r tha n a s Asia n o r Pacifi c Islanders , whic h woul d 
entitle them t o enjo y privilege s concernin g gamblin g concessions tha t 
they would not otherwise enjoy. Id. 

45. 5 9 Fed. Reg. 29,831-01 (Jun e 9, 1994)-
46. Id. 
47. Id. 
48. Id. 
49. Id. 
50. Id. 
51. Th e Columbi a La w Schoo l applicatio n contain s th e followin g 



Notes to  Chapter  Five 271 

categories: American Indian/Alaskan ; Black/African-American ; White / 
Caucasian; Chicano/Mexican-American ; Asian/Pacifi c Islander ; 
Puerto Rican ; Othe r Hispanic ; Eas t Indian ; Other ; Unknown . Th e 
accompanying instruction s state : "I f yo u wis h t o hav e ou r Admission s 
Committee conside r you r racia l o r ethni c background i n it s evaluatio n 
of you r candidac y fo r admission , pleas e indicat e you r statu s b y check -
ing on e o r mor e o f th e followin g categories . Also , pleas e attac h a 
separate statemen t describin g you r ethnic , cultura l an d linguisti c heri -
tage, an d ho w thi s identificatio n ma y hav e foun d expressio n i n you r 
academic, extracurricula r o r communit y undertakings. " 

Columbia La w School , Application fo r Admissio n (1994) . 
52. Lindgren , supra  not e 2 , a t 1084 . 
53. NAOM I ZACK, RACE AND MIXE D RACE (1993) . 
54. Id.  a t xii . 
55. Id.  a t xiii . 
56. Id.  a t xii . 
57. 43 8 U.S . 265(1978) . 
58. Id.  a t 312 . 
59. Id.  a t 316—17 . 
60. Id.  a t 317 . 
61 . See  Kennedy , supra  not e 39 . See  also  CARTER , supra  not e 37 , 

at 2 7 (arguin g tha t black s shoul d insis t o n a n affirmativ e actio n "tha t 
rewrites th e standard s fo r excellence , rathe r tha n on e tha t train s u s t o 
meet them") . 

62. 48 0 U.S . 616(1987) . 
63. Id . a t 62 4 n . 5 . 
64 . JOE L DREYFUSS AN D CHARLE S LAWRENC E III, TH E BAKK E CASE : 

THE POLITIC S O F INEQUALIT Y 5  (1979) . 
65. See  generally  ANDRE W HACKER , TW O NATIONS : BLAC K AN D 

WHITE, SEPARATE, HOSTILE, AND UNEQUAL (1995) . 
66. Anit a L . Allen , The  Role  Model  Argument  and  Faculty  Diver-

sity, 2 4 PHILOSOPHICA L FORUM 267, 27 6 (1992-93) . 
6j. Id.  a t 270 . 
68. Id.  a t 267 . 
69. Id.  a t 268 . 
70. Id.  a t 269 . 



272 Notes to  Chapter  Five 

71. 47 6 U.S. 267(1986). 
72. Wygan t v . Jackson Boar d o f Education , 74 6 F.2 d 1152 , 115 6 

(6th Cir.  1984) . 
73. Randal l Kennedy, Persuasion and Distrust: A Comment  on  the 

Affirmative Action  Debate,  9 9 HARV . L . REV. 1327, 1329 (1986) . 
74. 47 6 U.S. at 275. 
75. Allen , supra note 66,  at 272. 
j6. 47 6 U.S. at 279. 
77. Id.  a t 279 . 
78. Id.  a t 276 . 
79. 43 8 U.S. at 369 . 
80. Id.  a t 371. 
81. Id.  a t 377. 
82. Id.  a t 310 . 
83. Id.  2x^6^-66. 
84. 11 5 S.Ct. 209 7 (1995) . 
85. 43 8 U.S. at 377. 
86. See  Laura Brown , Small-Business  Group  Slammed  as  Ineffec-

tive, BOSTO N HERALD , Jun e 14 , 1995 , New s Sectio n a t 6  (reportin g 
that one-third o f the businesses assisted through a  Massachusetts pro -
gram tha t target s disadvantage d businesse s were non-minority , male -
owned firms);  Richard Whitt , Minority  Deals  Raise Grady  Price,  AT-
LANTA CONSTITUTION , Ma y 21 , 1991, at D i (reportin g tha t Willia m 
Coleman, owne r o f a  white-owned compan y qualifie d a s a  disadvan -
taged business enterprise). 

87. Limite d evidence existed that some minorities were periodically 
found no t t o b e disadvantaged . See,  e.g.,  Aute k System s Corp . v . 
United States , 83 5 F . Supp. 1 3 (D.D.C . 1993 ) (upholdin g determina -
tion that Native American was not "disadvantaged" unde r Small Busi-
ness Administration regulations) . See generally Brief Amicus Curiae of 
the Lati n America n Managemen t Associatio n i n Suppor t o f Respon -
dents, Adarand v.  Pena  No. 93-1841 (file d Dec . 5 , 1994 ) (providin g 
examples of small businesses owned by minorities and found no t to be 
disadvantaged). Th e Autek  cas e i s cite d i n th e Adarand  brief s a s re -
flecting a  cas e wher e a  Nativ e America n wa s disqualifie d fo r no t 
being disadvantaged . Others , however , hav e describe d th e cas e a s 
not involvin g a n "authentic " Nativ e American . Hacke r reports , fo r 



Notes to  Chapter  Five 273 

example, tha t i n "on e egregiou s case , a  whit e contracto r wo n a n 
award becaus e h e claime d h e ha d a  Nativ e America n great-grand -
mother." HACKER , supra  not e 65 , a t 128 . Thus, som e o f th e "disad -
vantage" case s ma y actuall y b e "mixed-race " case s wher e th e Smal l 
Business Administratio n i s als o questionin g th e validit y o f th e racia l 
presumption. 

88. 11 5 S.Ct. a t 2130 (Stevens and Ginsburg , J.J., dissenting) . 
89. HACKER , supra note 65. 
90. Rober t E . Suggs , Rethinking  Minority  Business  Development 

Strategies, 25 HARV . C.R.-C.L . L . REV . I O I , 10 8 (1990) . 
91. Id.  a t 109—10. 
92. 43 8 U.S. at 376 . 
93. Id.  a t 377. 
94. Telephon e conversation with Rober t Suggs (June 26 , 1995). 
95. See  generally  ROBER T E . SUGGS , MINORITIE S AN D PRIVATIZA -

TION: ECONOMIC MOBILITY AT RISK (1989). 
96 . NATIONA L RESEARC H COUNCIL , A  COMMO N DESTINY : BLACK S 

AND AMERICA N SOCIET Y 140  (ed . Gerald  Davi d Jaynes an d Robi n N . 
Williams, Jr., 1989) . 

97. Richar d B . Freeman, Decline  of  Labor  Market  Discrimination 
and Economic Analysis,  6 3 AM. ECONOMI C REV . 280 (1973) . 

98. Fini s Welch, Black-White Differences  in  Returns to  Schooling, 
63 AM . ECONOMI C REV. 89 3 (1973) . 

99. Jeremia h Cotton , Opening  the  Gap:  The  Decline  in  Black 
Economic Indicators  in  the  1980s,  7 0 SOCIA L SCIENC E QUARTERL Y 
803, 817 (1989) . 

100. See,  e.g, Autek System s Corp . v. United States , 83 5 F . Supp. 
13 (D.D.C. 1993) . 

101. CARTER , supra note 37 , at 252. 
102. Brie f o f Petitioner a t 13 , Regents of the University of Califor -

nia v. Bakke, 438 U.S. 912 (1978) . 
103. 47 6 U.S. at 315 (Steven , J., dissenting) . 
104. Jod y Armour, Stereotypes and Prejudice: Helping Legal  Deci-

sionmakers Break  the  Prejudice  Habit, CAL . L . REV. (1995 ) (i n press ) 
(citing Birt L . Duncan, Differential  Social  Perception and Attribution 
of Intergroup  Violence:  Testing  the  Lower  Limits  of  Stereotyping  of 
Blacks, 34 j . O F PERSONALIT Y AN D SOCIA L PSYCHOLOG Y 590  (1976)) . 



274 Notes to  Chapter  Five 

105. Nationa l Assn. of Black Social Workers, Position Paper (Sum-
mer 1973 ) (a s cited in Forde-Mazrui, infra  note 107 , at 926). 

106. Id. 
107. See,  e.g., Kim Forde-Mazrui , Black  Identity  and  Child  Place-

ment: The  Best  Interests  of  Black  and  Biracial  Children, 92 MICH . L . 
REV. 925 (1994) ; Zanita E . Fenton, In  a  World Not  Their  Own:  The 
Adoption of  Black  Children,  1 0 HARV . BLACKLETTE R J . 3 9 (1993) ; 
Timothy P . Glynn , The  Role  of  Race  in  Adoption  Proceedings:  A 
Constitutional Critique  of the Minnesota Preference  Statute, JJ  MINN . 
L. REV . 925 (1993) ; Jo Beth Eubanks, Transracial  Adoption in  Texas: 
Should the  Best  Interests  Standard  Be  Color-Blind,  2 4 ST . MARY' S 
L.J. 122 5 (1993) ; Jo a n Mahoney , The  Black  Baby  Doll:  Transracial 
Adoption and  Cultural  Preservation,  5 9 U.M.K.C . L . REV . 487 (1991) ; 
Twila L. Perry, Race and Child Placement: The Best Interests Test  and 
the Cost  of Discretion,  2 9 j. FAM. L . 51 (1990/1991). 

108. Althoug h I  have not seen figures on the number of mixed-rac e 
children availabl e fo r adoption , i t appear s tha t th e numbe r o f suc h 
children is increasing. The number of black-white interracial marriages 
has increased fro m 65,00 0 i n 197 0 t o 218,00 0 i n 1988 . Perry, supr a 
note 107 , a t 5 2 n . 4 . I n 1984 , ther e were approximatel y on e millio n 
mixed-race childre n i n th e Unite d States . Kath i Overmier , Biracial 
Adolescents: Areas  of  Conflict  in  Identity  Formation,  1 4 J . APPLIE D 
soc. sci . 15 7 (1990) . 

109. B y "mixed-race" children , I  will be referring t o children wh o 
are part "black " an d par t "white, " becaus e that i s the mos t commo n 
example of "mixed-race " discussed by the courts. Interestingly, I  have 
found no cases involving, for example, a child with an Hispanic parent 
and African-America n parent , althoug h tha t combinatio n probabl y i s 
not unusual . I t seem s tha t racia l classificatio n issue s mos t frequentl y 
arise whe n th e chil d i s white an d black , whic h probabl y reflect s ou r 
culture's preoccupation with the purity of the white race. 

n o . See,  e.g., Ward v. Ward, 21 6 P.2d 755 (Wash . 1950) ; Farmer 
v. Farmer, 43 9 N.Y.S.2d 58 4 (Sup . Ct. 1981) ; In re  Davis, 465 A.2 d 
614 (Pa . 1983) . 

i n . Thorwal d Esbeusen , Children  Need Homes,  Not  Ethnic  Poli-
tics, CRISIS, 22 (Nov.-Dec. 1992) . 

112. See,  e.g., Drummond v. Fulton County Department of Family 



Notes to  Chapter  Five 275 

and Children' s Services , 54 7 F.2 d 83 5 (5t h Cir . 1977) ; Reisma n v . 
State of Tennesse e Departmen t o f Huma n Services , 843 F . Supp. 35 6 
(W.D. Tenn. 1993) . 

113. Th e literature on the construction of race typically argues that 
white societ y unilaterall y ha s define d th e categor y "black. " See,  e.g., 
Gotanda, supra  not e 8 . Th e labelin g o f mixed-rac e childre n i n th e 
adoption context , nonetheless , ha s no t occurre d exclusivel y b y whit e 
society. Some members o f the black communit y hav e insisted on con -
sidering mixed-rac e childre n t o b e blac k fo r adoptio n purposes . See, 
e.g., Fenton, supra note 107 . 

114. See,  e.g.,  Reisma n v . Stat e o f Tennesse e Departmen t o f Hu -
man Services , 84 3 F . Supp . 35 6 (W.D . Tenn. 1993) . I n Drummond, 
the socia l servic e agenc y appear s t o hav e eventuall y sough t a  mixed -
race placemen t fo r th e mixed-rac e child . See  Larry I . Palmer , Adop-
tion: A  Plea  for Realistic  Constitutional  Decisionmaking,  n  COLUM . 
HUM. RTS . L . REV. I , J  (1979) . 

115. I n Drummon d v . Fulto n Count y Departmen t o f Famil y an d 
Children's Services, 547 F.2d 835 (5th Cir. 1977) , the agency belatedly 
acknowledged th e adoptiv e child' s mixed-rac e heritag e when , afte r 
removing hi m fro m th e whit e famil y wher e h e ha d live d happil y fo r 
two years , the y attempte d a t leas t tw o placement s wit h mixed-rac e 
couples before he reached the age of five, one of which was apparently 
unsuccessful. Larr y I. Palmer, Adoption: A  Plea for Realistic Constitu-
tional Decisionmaking,  1 1 COLUM . HUM . RTS . L . REV . I , 7  (1979) . 
The agency' s belate d recognitio n o f th e child' s mixed-rac e heritag e 
accentuated "foste r car e drift" bu t did little for the well-being of child . 
Randall Kenned y ha s calle d race-consciou s placement s lik e i n th e 
Drummond cas e "scandalous. " Kennedy , supra  not e 39 , a t 181 9 n . 
305. 

116. Moreover , i t i s no t unusua l i n ou r societ y fo r a  chil d t o b e 
raised b y one parent. A  mixed-race chil d who i s raised b y one paren t 
will therefore ofte n b e raised b y a white parent o r a  black parent , no t 
a mixed-rac e couple . Accordingly, a  mixed-race couple  adoptio n rul e 
often doe s not replicate the family structure that that child would have 
had in the absence of adoption . 

117. A s Professor Harri s notes : "I t is not a t al l clear that eve n the 
slaves imported fro m abroa d represente d 'pur e Negro race' . . . . many 



276 Notes to  Chapter  Five 

of th e tribe s importe d fro m Afric a ha d intermingle d wit h people s o f 
the Mediterranean, among them Portuguese slave traders. Other slaves 
brought t o th e Unite d State s cam e vi a th e Wes t Indies , wher e som e 
Africans ha d bee n brough t directly , bu t stil l others ha d bee n brough t 
via Spain and Portugal, countries in which extensive interracial sexua l 
relations ha d occurred . B y th e mid-nineteent h centur y i t was , there -
fore, a  virtua l fiction  t o spea k o f 'pur e blood ' a s i t relate s t o racia l 
identification i n th e Unite d States. " Harris , supra  not e 33 , a t 179 1 
n. 141 . 

118. See,  e.g., Fenton, supra note 107. 
119. Gotanda , supra note 8 , at 24. 
120. Sinc e my argument is premised on the need to engage in more 

individualized understanding s o f ou r racia l heritage , I  d o no t hav e 
sufficient informatio n t o kno w ho w importan t i t ma y b e t o som e o r 
many blac k childre n t o hav e blac k adoptiv e parents . I n talkin g t o 
my friend s wh o hav e engage d i n wha t i s commonl y describe d a s a 
"transracial" adoption , I  hav e bee n struc k b y ho w man y o f the m 
indicate that the biological mother was white and the biological fathe r 
was black . I n one case , a  friend, wh o i s an adoptiv e mother , tol d m e 
that th e whit e biologica l mothe r o f he r adoptiv e daughte r ha d tw o 
children by the same black man to whom she was not married. One of 
the childre n wa s dar k an d th e othe r wa s light . Th e mothe r relin -
quished onl y the darker chil d fo r adoption . My friend , however , wh o 
was considere d t o hav e engage d i n a  transracia l adoption , share d 
many physica l characteristic s wit h th e biologica l mothe r wh o woul d 
have otherwis e raise d th e chil d a s a  singl e parent . I  believe tha t th e 
term "transracia l adoption" is a misnomer in that context, because the 
child was transferred fro m on e white mother to another white mother . 
Although i t i s important fo r th e white mothe r i n this context t o full y 
respect th e child' s racia l heritage , there i s no reason fo r he r t o fac e a 
higher burde n t o qualif y fo r adoptio n becaus e o f th e purportedl y 
"transracial" nature of the adoption . 

121. Zac k ha s therefor e argued , "i t i s now clea r tha t th e for m o f 
black famil y histor y i s inherently problematic in comparison wit h th e 
form o f whit e famil y history . No t onl y doe s blac k famil y histor y 
contain self-underminin g recollection s o f bein g oppressed , bu t it s ra -
cial diversit y ma y lea d a  descendan t t o a n irreconcilabl e slav e an d 



Notes to  Chapter  Six 277 

slave-owning genealogy . I f one would liberat e onesel f throug h identi -
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individual wit h a  disabilit y who , wit h o r withou t reasonabl e accom -
modation, ca n perfor m th e essentia l function s o f th e employmen t 
position suc h individua l hold s o r desires . A  reasonable accommoda -
tion i s require d unles s th e covere d entit y ca n demonstrat e tha t th e 
accommodation woul d impose an undue hardship on the operation of 
the business of such covered entity. The term "qualification standards " 
may includ e a  requiremen t tha t a n individua l shal l no t pos e a  direc t 
threat to the health or safety o f other individuals in the workplace. See 
42 U.S.C. 12111 (1991) (definitions) ; 1211 3 (1990 ) (defenses) . 

71. Compare  Bradle y v . University o f Texas , 3  F.3d 92 2 (5t h Cir . 
1993) (HIV-positiv e surgica l technician was not otherwise qualified t o 
continue in his employment) with  Ro e v. District of Columbia , 84 2 F. 
Supp. 56 3 (D.D.C . 1993 ) (HBV-positiv e firefighter  permitted t o per -
form job without any accommodation) . 

72. Hindma n v . GTE Data Services , 3  A.D. Cases 64 1 (M.D . Fla. 
1994)-

73. Hindma n v . GTE Data Services , 4 A.D. Cases 18 2 (M.D . Fla. 
1995)-

74. Unde r th e IDEA : "Th e ter m 'childre n wit h disabilities ' means 
children (A ) wit h menta l retardation , hearin g impairment s includin g 
deafness, speec h o r language impairments , visual impairments includ -
ing blindness, serious emotional disturbance , orthopedic impairments , 
autism, traumati c brai n injury , othe r healt h impairments , o r specifi c 
learning disabilities; and (B ) who, by reason thereo f nee d specia l edu-
cation and related services." 20 U.S.C. 1401(a)(1) (1988) . 

y$. Unde r th e IDEA : "Th e ter m 'individualize d educatio n pro -
gram' means a written statement for each child with a  disability devel-
oped i n an y meetin g b y a  representativ e o f th e loca l educationa l 
agency o r a n intermediat e educatio n uni t wh o shal l b e qualifie d t o 
provide, o r supervis e wh o shal l b e qualifie d t o provide , o r supervis e 
the provisio n of , speciall y designe d instructio n t o mee t th e uniqu e 
needs of children with disabilities , the teacher, the parents or guardian 
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of such child, and, whenever appropriate , such child, which statemen t 
shall include [si x criteria]." 20 U.S.C. i40i(a)(2o) (1988) . 

76. Nonetheless , ther e i s a  polic y decisio n containe d withi n th e 
statute tha t educatio n i n a n integrate d settin g (bot h able-bodie d an d 
disabled childre n bein g educate d together ) i s preferable , i f possible . 
See 2 8 U.S.C . 1412(5 ) (safeguardin g tha t "t o th e maximu m exten t 
appropriate, childre n wit h disabilities , including children i n public o r 
private institutions o r othe r car e facilities , ar e educated wit h childre n 
who ar e no t disabled , an d tha t specia l classes , separate schooling , o r 
other remova l o f childre n wit h disabilitie s fro m th e regula r educa -
tional environmen t occur s onl y whe n th e natur e o r severit y o f th e 
disability i s suc h tha t educatio n i n regula r classe s wit h th e us e o f 
supplementary aid s and services cannot be achieved satisfactorily") . 

77. Davi d Engel studied parent participation i n individualized edu -
cational plan s an d foun d tha t "effectiv e parenta l participatio n i n th e 
IEP conference, however , prove d t o b e the exceptio n rathe r tha n th e 
rule." Davi d M . Engel , Law, Culture,  and  Children  with Disabilities: 
Educational Rights  and  the  Construction  of  Difference,  199 1 DUK E 
L.J. 166 , 178 (I99 1)-

jS. Enge l found tha t most parents stopped attendin g their individ -
ual hearing after th e first few years. See Engel, supra note 77, at 188 . 

79. See,  e.g., Tribble v . Montgomery Count y Board o f Education , 
798 F . Supp . 66 8 (M.D . Ala . 1992) ; W.G . v . Boar d o f Trustee s o f 
Target Rang e Schoo l Dist . No . 23 , 960 F.2 d 147 9 (9t h Cir . 1992) ; 
Dreher v . Amphitheater Unifie d Schoo l District , 7^7  F . Supp. 753 (D . 
Ariz. 1992). 

80. Fo r example , the section on eligibility requirement s state s tha t 
each state must have procedures "t o assure that testing and evaluatio n 
materials an d procedure s utilize d fo r th e purpose s o f evaluatio n an d 
placement o f childre n wit h disabilitie s wil l b e selecte d an d adminis -
tered s o a s not t o b e racially o r culturally  discriminatory. " 2 8 U.S.C. 
1412(5) (1988) . 

81. See  Delgad o e t al. , Fairness  and Formality:  Minimizing  the 
Risk of  Prejudice in Alternative Dispute  Resolution,  198 5 wis. L . REV. 
1359, 138 9 (arguin g tha t racia l prejudic e i s mor e likel y t o occu r i n 
informal, discretionar y setting s tha n i n formal , adjudicator y setting s 
because the "huma n propensit y t o prejudge an d make irrational cate -
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gorizations is . . . checked by procedural safeguards foun d i n an adver-
sarial system"). 

82. Id.  a t 138 9 (footnot e omitted) . 
83. I n Pittsburgh, fo r example , we have the Education Law Cente r 

which trie s to provide those services for fre e t o children with disabili -
ties. Nonetheless , i t take s a  sophisticate d paren t o r guardia n t o find 
such services and use them aggressively . 

84. See  Engel, supra note 77, at 194-203 . 
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tially becaus e o f over t gende r bias . Tw o o f th e thre e member s o f th e 
interview pane l (whic h was th e only facto r o n whic h sh e score d lowe r 
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even treate d a s a  "revers e discrimination " cas e reflect s th e presump -
tion o f qualificatio n tha t is accorded t o white mal e plaintiffs . 
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