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For my family, 
who taught  me to  know better 





Do nothing  from selfish  ambition or  conceit, but in  humility  regard 
others as  better  than  yourselves.  Let  each  of you look  not  to  your 
own interests,  but  to  the  interests  of others. 

— PHILIPPIANS 2.3- 4 

But, after  all,  nothing  is  true  that  forces one  to  exclude.  Isolated 
beauty ends  up  simpering;  solitary  justice  ends  up  oppressing. 
Whoever aims  to  serve  one exclusive  of  the  other serves  no one,  not 
even himself  and  eventually  serves  injustice  twice.  A  day  comes 
when, thanks  to  rigidity, nothing  causes  wonder any  more,  everything 
is known,  and  life  is  spent in  beginning  over  again.  These  are the 
days of  exile,  of  desiccated life, of  dead souls. 

— Albert Camus , RETUR N T O TlPASA 
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Introduction 
Smart People 

I'm no t sur e when I  found ou t tha t som e kids had high IQs. 
When I  did find out , I' m no t sur e I  much cared . Whe n w e were kids , 
we ha d ou r ow n idea s abou t "smart, " an d the y ha d ver y littl e t o d o 
with IQs. Th e third-grade boys, for example , had developed thei r ow n 
distinct intellectua l hierarchy : i t consiste d i n smal l par t o f basebal l 
trivia, i n smal l par t o f th e aptitud e fo r pett y crime , an d i n ver y 
substantial par t o f th e skills—cognitiv e an d otherwise—neede d fo r 
insulting ou r peer s (and , o f course , thei r families) . Th e girls , mean -
while, probably ha d thei r ow n hierarchy , bu t i n the thir d grade , tha t 
was a  myster y w e boy s ha d n o interes t i n solving . 

In th e three-par t hierarch y i n whic h th e boy s subsisted , th e abilit y 
to insul t wa s undeniabl y th e mos t importan t branc h o f intellect . I t 
was als o th e mos t elaborate , itsel f consistin g o f thre e developmenta l 
stages: the firs t cam e wit h th e recognitio n tha t curs e word s coul d b e 
used as insults; the second was marked by the ability to use some curs e 
words (on e i n particular ) a s participles t o modif y othe r curs e words ; 
and th e thir d arrive d wit h th e realizatio n tha t almos t an y curs e wor d 
could b e mad e doubl y insultin g b y addin g -face , -head, or -breat h a s a 
suffix. Progres s through thes e stages, it seems to m e now, was as much 
art a s science : I  remembe r on e poo r ki d whos e socia l fat e wa s seale d 
the da y h e calle d m e a  "f—in g ass-head. " 

There was one insul t w e used quit e a  bit, an d i t was about th e onl y 
time w e showe d an y interes t i n th e I Q concept . Fo r n o specifi c 
reason, o r a t leas t no t fo r reason s havin g anythin g t o d o wit h 
perceptions o f intelligence , w e foun d i t immensel y gratifyin g t o cal l 
one anothe r "retards. " W e had , o f course , n o ide a wh o o r wha t a 
"retard" was , an d w e wer e fairl y libera l i n constructin g synonyms : 
"reject" wa s though t t o conve y th e sam e message , a s were th e mor e 
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elaborate "menta l retard, " "menta l reject, " or , les s elaborately , 
"mental." Al l we knew abou t an y o f these terms was that the y ha d al l 
the ingredient s fo r a  goo d insult : the y wer e apparentl y someho w 
demeaning; they ha d quit e a  funny soun d t o them ; an d n o one , a s fa r 
as we knew, would eve r confron t u s with th e embarrassin g revelatio n 
that wha t w e intended a s an insul t wa s in fact a n accurat e description . 

All o f thi s change d sometim e i n th e thir d grade , whe n w e discov -
ered Mrs . Sweeney's "special " class . W e ha d wondere d fo r som e tim e 
why the window i n Mrs. Sweeney's door wa s covered with cardboard , 
wondered specificall y wh y w e kid s weren' t suppose d t o loo k in . I 
suppose i t neve r occurre d t o u s tha t th e cardboar d als o kep t th e kid s 
inside fro m lookin g out , bu t then , lot s o f tha t kin d o f stuf f neve r 
occurred t o us . Wha t di d occu r t o u s wa s tha t Mrs . Sweeney' s kid s 
had t o b e "special " i n som e very strang e way , strang e enoug h tha t w e 
had t o b e prevente d fro m seein g them . Ou r imagination s ra n wil d 
with th e possibilities , an d w e wer e no t a t al l disappointe d th e da y 
Dicky Hollin s tol d u s tha t h e kne w th e secre t t o thos e kids , tha t hi s 
mom kne w th e mothe r o f som e ki d i n Mrs . Sweeney' s class , and th e 
kid was , honest-to-god , a  retard . 

Just wha t tha t mean t remaine d a  mystery . Fo r al l w e knew , 
"retards" wer e circu s freak s o r juvenil e delinquent s o r som e barel y 
imaginable combinatio n o f th e two . W e deduce d tha t the y mus t b e 
somehow pathetic and perhaps somehow frightening ; we knew for sur e 
that the y wer e differen t fro m othe r kids , and tha t th e differenc e wa s 
wildly fascinating . 

For months , ou r schoo l day s wer e preoccupie d wit h th e effor t t o 
catch a  glimps e o f th e retards . We' d linge r outsid e Mrs . Sweeney' s 
door a t lunc h time , knoc k o n he r doo r an d hid e jus t aroun d th e 
corner, we' d com e t o schoo l earl y i n th e hope s o f seein g th e retard s 
arrive and sta y late to catc h them leaving , and through i t all , we neve r 
saw mor e tha n Mrs . Sweeney' s disapprovin g frown . An d the n Mrs . 
Sweeney faile d t o sho w u p fo r schoo l on e morning , an d we were sur e 
it was because the retards had killed her , and we anxiously awaite d th e 
showdown, th e cop s versu s th e retards . Bu t sh e only ha d a  cold, an d 
she was back earl y the next day , with the cardboard ove r he r window , 
preserving th e grea t myster y inside . 

The spel l wa s broke n o n a  sprin g morning . W e ha d a  substitut e 
teacher tha t day , an d h e wa s eithe r mor e gullibl e o r mor e laz y tha n 
most, s o when w e told hi m tha t i t was physical fitnes s week , and tha t 
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instead o f geograph y w e wer e havin g extende d reces s in the morning , 
he dutifull y too k u s outsid e t o pla y kickbal l a t 10:3 0 in the morning , 
a full ninet y minute s befor e ou r schedule d break . I t di d no t occu r t o 
him, no r di d i t occu r t o us , tha t 10:3 0 migh t hav e bee n th e tim e se t 
aside for som e othe r kids ' recess, and tha t som e other kid s migh t hav e 
been o n th e playground , playin g kickball , whe n w e arrived . 

But 10:3 0 was Mrs. Sweeney's time , and sh e was there whe n w e go t 
to th e playground . S o to o wa s he r class . 

"It's them." Dick y Hollins , no w ou r residen t authority , mad e th e 
matter-of-fact pronouncement , an d al l the boy s kne w exactl y wha t h e 
meant. W e al l stood there , transfixed, an d watched them play . I  recal l 
thinking that som e o f the m looke d a  little different , bu t I' m no t quit e 
sure how . An d tha t som e o f the m move d a  little differently , thoug h 
again, I  coul d no t explai n how . 

On the y played , oblivious , i t seemed , t o ou r presence . 
We stoo d silentl y an d watched . 
They kicke d th e ball . The y ran . The y laughed . The y celebrated . 
One ki d droppe d a  bal l kicke d righ t a t him . 
We al l hear d hi m whe n h e cussed . 
And i t occur s t o m e now, a s I think abou t i t fo r th e firs t time , tha t 

no othe r ki d calle d hi m a  name . 
Our substitut e sai d somethin g t o Mrs . Sweeney , an d then , wit h a 

very serious loo k o n hi s face, he said something to ou r class . Th e kid s 
in our clas s started to fil e back int o school , bu t som e of us boys lagge d 
behind, and somebody grabbe d m e by the arm, and dragged me up th e 
walk to th e school , an d I  kept turnin g around , just looking . Whe n w e 
all go t bac k t o ou r classroom , th e substitut e hande d ou t map s o f th e 
United States , an d h e tol d u s t o colo r i n th e Middl e Atlanti c states , 
and whe n w e complaine d tha t w e didn' t hav e crayons , h e tol d u s t o 
use ou r pencils . H e gav e us a n hou r an d a  half t o finis h th e exercise , 
and I  spen t th e las t eighty-fiv e minute s drawin g picture s o f Franken -
stein, an d footbal l players , an d Worl d Wa r I I fighte r planes . An d al l 
the tim e I  wa s thinkin g abou t Mrs . Sweeney' s kids , an d I  looke d 
around th e roo m a t the othe r boy s i n the class , and I  knew the y wer e 
thinking abou t th e sam e thin g too . 

I don' t remembe r eve r seein g an y o f Mrs . Sweeney' s kid s again . 
Nor d o I  remembe r eve r sayin g a  wor d abou t the m t o an y o f m y 
friends, o r hearin g a  word abou t the m fro m anybody . I t wa s as if th e 
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whole da y neve r happened . Excep t fo r on e thing : afte r tha t day , fo r 
some reason , non e o f u s eve r calle d an y ki d a  "retard " again . 

Carrie Buc k was a retard. That , a t least , was the prevailing opinio n o f 
her i n 1924 , when th e directo r o f th e Virgini a Colon y fo r th e Feeble -
minded conclude d tha t th e eighteen-year-ol d residen t o f th e Colon y 
was "feebleminde d o f th e .  . .  moron class. " Carrie' s mothe r wa s als o 
of limited intellect , a  moron a s well, according to th e director . Carri e 
was born ou t o f wedloc k and , i t wa s assumed, ha d inherite d bot h he r 
mother's intellectual disabilitie s and her moral defects: Carrie too, afte r 
all, had conceive d a n illegitimat e daughter . Fo r he r menta l an d mora l 
failings, Carrie' s foste r famil y arrange d t o hav e th e youn g mothe r 
institutionalized i n th e Virgini a Colon y i n Januar y 1924 . Tha t 
September, th e Colony , actin g unde r th e authorit y o f a  Virginia stat e 
law, sough t t o steriliz e Carri e Buck . 

The directo r o f th e Colony , Alber t Priddy , ha d bee n th e chie f 
architect an d sponsor o f Virginia' s sterilization law . Th e law found it s 
scientific suppor t i n eugenic s theory , stil l i n vogu e i n 1920 s America , 
but compulsory sterilizatio n depended upon mor e than the mere belief 
in th e geneti c perfectibilit y o f humanity . Fo r tha t drasti c measure , 
some od d combinatio n o f mora l an d politica l value s wa s necessary : a 
bit o f socia l Darwinism , a  bi t o f politica l Progressivism , som e 
economic conservatism , a  little thinl y disguise d racism , and , fo r me n 
like Priddy, a  certain priggish disdai n for th e sexua l habits o f the poor . 
Armed wit h thi s intellectua l gra b bag , Pridd y ha d wo n th e nea r 
unanimous approva l o f the Virginia legislatur e for hi s sterilization la w 
in Marc h 1924 . 

But hi s advocac y wa s no t ended . Simila r law s ha d bee n struc k 
down b y court s i n othe r states , som e becaus e the y di d no t affor d 
sufficient procedura l protectio n fo r thei r subjects , other s becaus e the y 
unfairly targete d onl y th e resident s o f stat e institutions . Bu t wit h hi s 
counsel an d friend , Aubre y Strode , Pridd y ha d carefull y drafte d th e 
Virginia la w t o mee t thes e objections ; now , the y wer e determine d t o 
find th e tes t cas e tha t woul d secur e judicia l approval . Th e cas e the y 
settled o n wa s Carri e Buck's . 

The Virgini a la w provide d fo r th e sterilizatio n o f inmate s o f stat e 
institutions wher e fou r condition s wer e met . First , i t ha d t o appea r 
that the "inmat e is insane, idiotic, imbecile, feeble-minded o r epileptic " 
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and, second , tha t th e inmat e "b y th e law s o f heredit y i s the probabl e 
potential paren t o f sociall y inadequat e offsprin g likewis e afflicted. " 
Third, sterilizatio n mus t no t har m "th e genera l health " o f th e inmate , 
but rather , a s th e fourt h an d fina l requirement , mus t promot e "th e 
welfare o f th e inmat e an d of society. " Carri e Buck , the young unwe d 
mother, provide d a n eas y cas e unde r th e term s o f thi s statute , 
particularly th e wa y th e dec k wa s stacked . 

Priddy's petitio n fo r th e sterilizatio n o f Carri e Buc k was approve d 
by th e Specia l Boar d o f Director s o f th e Colony ; unde r th e Virgini a 
law, Carri e wa s entitle d t o appea l tha t decisio n t o th e Virgini a stat e 
courts. He r tria l wa s hel d o n Novembe r 18 , 1924 . Aubre y Strod e 
called eigh t la y witnesse s t o testif y tha t Carri e wa s feebleminde d an d 
immoral an d tha t he r mothe r an d daughte r wer e "belo w th e norma l 
mentally"; he called two physicians to testify t o the medical advantage s 
of sterilizin g th e feebleminded ; h e calle d a  eugenicis t t o testif y b y 
deposition a s to th e valu e o f eugeni c sterilizatio n a s " a forc e fo r th e 
mitigation o f rac e degeneracy"; an d h e called Priddy himsel f t o testif y 
that, fo r Carri e an d societ y a t large , compulsor y sterilizatio n "woul d 
be a  blessing. " 

Irving Whitehead , Carrie' s appointe d attorney , calle d n o rebutta l 
witnesses. 

The cour t approve d th e sterilization order , an d the highes t cour t i n 
Virginia affirmed thi s decision. Carrie' s attorney dutifull y appeale d t o 
the Unite d State s Suprem e Court . O n Ma y 2 , 1927 , th e Suprem e 
Court, b y a  vot e o f eigh t justice s t o one , approve d th e involuntar y 
sterilization o f Carri e Buck . 

Justice Olive r Wendel l Holme s wrot e th e opinio n fo r th e Court . 
Holmes ha d alread y serve d o n th e Suprem e Cour t fo r a  quarte r 
century; fo r twent y year s befor e that , h e ha d bee n a  justic e o f th e 
Massachusetts Suprem e Judicia l Court , th e las t thre e year s a s chie f 
justice. H e ha d bee n educate d i n private schools , a t Harvard College , 
and a t Harvar d La w School . H e was , by commo n consensus , a  ver y 
smart man . 

He wa s abl e t o dispos e o f Carri e Buck' s clai m i n a  fe w pith y 
sentences. 

We have seen more than once that the public welfare may call upon the 
best citizens for their lives. I t would be strange if it could not call upon 
those who already sap the strength of the State for these lesser sacrifices, 
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often no t fel t t o b e such b y those concerned , i n orde r to preven t ou r 
being swampe d wit h incompetence . I t i s bette r fo r al l the world , i f 
instead o f waitin g to execut e degenerat e offsprin g fo r crime , or to le t 
them starv e fo r thei r imbecility , societ y ca n preven t thos e wh o ar e 
manifestly unfi t from continuin g their kind. Th e principle that sustains 
compulsory vaccination is broad enough to cover cutting the Fallopian 
tubes. Thre e generation s o f imbeciles are enough. 

Carrie Buck was sterilized on Octobe r 19,1927 . No t lon g after , sh e 
was "paroled " fro m th e Colon y int o th e car e o f a  famil y i n Bland , 
Virginia, fo r who m sh e worke d a s a  domesti c servant . Sh e married ; 
she an d he r husban d had , o f course , n o children . He r husban d die d 
after twenty-fou r year s o f marriage . Carri e eventuall y remarrie d an d 
in 197 0 moved back to he r hometown o f Charlottesville , Virginia. Fo r 
ten years, she and her husband live d there in a one-room, cinde r bloc k 
shed. I n 198 0 Carrie wa s hospitalized fo r exposur e an d malnutrition ; 
later, sh e an d he r husban d wer e take n t o a  nursin g hom e where , o n 
January 28 , 1983 , Carrie Buc k die d a t th e ag e o f seventy-six . 

Not lon g befor e he r death , Carri e Buc k wa s interviewe d b y 
Professor Pau l Lombard o o f th e Universit y o f Virginia . H e writes : 

Throughout Carrie' s adul t lif e sh e regularly displayed intelligenc e an d 
kindness that belied the "feeblemindedness" an d "immorality" that were 
used as an excuse to steriliz e her. Sh e was an avid reader, and even in 
her las t weeks was abl e to convers e lucidly , recallin g event s from he r 
childhood. Brande d by Holmes as a second generation imbecile, Carrie 
provided n o suppor t fo r hi s glib epithet throughout he r life . 

Carrie Buck , i t appears , was no "imbecile " a t all . Sh e was poor, sh e 
was uneducated , an d thes e n o doub t contribute d t o he r "diagnosis. " 
But eve n unde r th e crud e categorie s o f th e day , unde r whic h "imbe -
ciles" ranke d belo w th e variou s grade s o f "morons " i n th e gran d 
hierarchy o f "feeblemindedness, " Carri e wa s n o "imbecile " an d 
probably wa s no t "feebleminded " a t all . 

Carrie Buck' s attorne y migh t hav e know n better , migh t hav e 
known tha t Carri e wa s no imbecile , wa s n o moron , an d wa s perhap s 
not feebleminde d a t all . H e migh t hav e explaine d al l thi s t o th e 
reviewing courts . Bu t Carri e Buck' s attorne y apparentl y ha d othe r 
plans. Irvin g Whitehead , i t evolves , wa s a  forme r membe r o f th e 
Board o f Director s o f th e Virgini a Colon y fo r th e Feeble-minde d an d 
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a long time associate o f Strod e an d Priddy's. Indeed , a building a t the 
Colony name d i n Irvin g Whitehead' s hono r wa s opene d jus t tw o 
months befor e th e arriva l o f a  young mothe r name d Carri e Buck . 

Irving Whitehead migh t also have known th e truth behind Carrie' s 
moral failings . Carrie' s illegitimate daughter was conceived in neither 
a moral laps e no r a n imbecile' s folly ; sh e was conceived whe n Carri e 
was rape d b y th e nephe w o f he r foste r parents . Carri e Buc k wa s 
institutionalized no t t o protec t he r welfare, but to preserve he r foster 
family's goo d name . 

In th e end , Carri e Buc k wa s a  victi m no t o f nature , bu t o f th e 
people aroun d her . Th e eventua l debunkin g o f th e sha m tha t wa s 
eugenics merel y confirme d wha t shoul d hav e bee n obviou s al l along : 
the "science " tha t dictate d Carrie' s unwelcom e tri p t o th e Colon y 
infirmary wa s in realit y onl y politics , th e crue l politic s o f inequality . 

There is , finally, th e matte r o f Carrie' s daughter , th e thir d o f th e 
three generation s o f imbeciles . Relativel y littl e i s known o f he r life , 
save this : Vivian Buc k attende d regula r publi c school s fo r al l o f he r 
life, befor e dyin g o f a n infectiou s diseas e a t the ag e o f eight . An d i n 
the next to las t year of he r short life , Carri e Buck's daughter earned a 
spot o n th e Hono r Roll. 1 

There ar e no mor e imbecile s i n America , n o mor e morons , n o mor e 
feebleminded o f any type or degree. W e eliminated them all, installing 
in thei r plac e peopl e wit h varyin g degree s o f menta l retardation : a t 
first, some were educable or trainable; now their retardation is mild or 
moderate o r sever e o r profound. An d when w e determine d tha t w e 
had too many people with mental retardation, we tightened the general 
definition o f th e class , eliminating hal f th e mentall y retarde d popula -
tion i n a  singl e bol d strok e tha t woul d hav e mad e th e eugenicist s 
proud. 

But some thing s have no t changed . I n contemporary America , w e 
still sterilize people wit h low IQs . Whe n they escape sterilization, w e 
routinely den y the m the righ t to rais e their own children . Systemati-
cally, too , w e den y the m th e righ t to marry , t o vote , t o choos e thei r 
residence, t o liv e o n thei r own . W e hav e mad e a  history fo r peopl e 
with menta l retardatio n tha t i s replet e wit h th e norma l horror s o f 
discrimination—stigmatization, segregation , disenfranchisement—bu t w e 
have added to their lot the unique horrors of involuntary sterilization s 
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and psychosurgery . I n ou r word s an d i n ou r deed s w e hav e bee n 
relentless in ou r effort s t o diminis h them, to mak e them lesser people . 
All o f this , becaus e the y ar e no t sufficientl y smart. 2 

The remarkabl e furo r tha t followe d th e publicatio n o f Richar d 
Herrnstein an d Charle s Murray' s boo k The  Bell  Curve  tende d t o 
obscure th e altogethe r unremarkabl e thesi s o f tha t text . Simpl y put , 
its thesi s wa s this : i n America n societ y today , smar t folk s ge t ahead , 
and not-so-smar t folk s don't . A s their critic s pointed out , Herrnstei n 
and Murray relie d on a  whole lot o f questionable materia l to mak e this 
point, an d stretche d th e bound s o f scienc e t o posi t a  sle w o f wea k 
correlations amon g variou s "biological " traits , "intelligence, " an d 
assorted indici a o f "success. " Still , the basi c empirica l propositio n o f 
the tex t ha s survive d mos t critica l scrutiny : i f yo u ar e smart , the n 
indeed, yo u ge t ahead ; i f yo u ar e not , chance s are , you won't . 

This, of course , cam e as good new s to smar t people throughou t th e 
country, an d they wer e not reluctan t t o express their satisfaction. Fo r 
them, i t wa s not merel y tha t th e inevitabl e equatio n o f smartnes s an d 
success ensure d thei r fortunes ; wha t wa s mor e important , rather , wa s 
that the y coul d fee l downrigh t goo d abou t thei r prospects . 

There was , afte r all , a  subtext t o The  Bell Curve's  simpl e stor y tha t 
is almos t o f mora l dimensions . Th e peopl e wh o hav e mad e i t hav e 
done s o becaus e the y ar e smart ; they , i n a  ver y clea r sense , deserv e 
their success . Conversely , th e people who have not made it have faile d 
because the y ar e not-so-smart ; they , i n a n equall y clea r sense , deserv e 
their failure . 

Understandably, then , The  Bell Curve wa s not perceive d a s bringing 
very goo d new s fo r th e not-so-smar t people , wh o t o th e exten t tha t 
they coul d understan d th e text' s rathe r simpl e message , ha d t o b e 
forgiven fo r findin g i t just a  bit depressing . Fo r thes e people, afte r all , 
there wer e t o b e n o smilin g fortunes ; destin y promise d the m les s 
wealth, les s status , les s comfort. The  Bell Curve  offere d t o th e not-so -
smart peopl e littl e mor e tha n a  single lesso n i n civics : hereafter , the y 
should n o longe r labo r unde r th e illusio n tha t smar t peopl e wer e t o 
blame fo r thei r misfortunes . 

Indeed, th e wors t new s fo r th e not-so-smar t peopl e cam e i n th e 
political subtex t o f th e book , an d i t wa s thi s readin g tha t generate d 
some o f th e mos t heate d debate . Fo r Herrnstei n an d Murray , ther e 
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were clea r polic y implication s t o thei r findings . I f smar t peopl e ge t 
ahead, almos t n o matte r what , an d i f not-so-smar t peopl e fal l behind , 
almost n o matte r what , the n i t doe s no t see m to mak e a  great dea l o f 
sense to devote massive amounts o f energy and resources to the pursui t 
of socia l an d economi c equality . Fro m a  pragmatic viewpoint , thos e 
efforts wer e simpl y futile ; moreover , i f the mora l lesso n o f thei r wor k 
was correct, then such rampant egalitarianis m was simply unjust. Ne w 
Deals, Great Societies , New Covenant s an d the like would neve r alte r 
the basi c socia l hierarchy ; the y woul d onl y flatte n th e pyrami d b y 
unfairly limitin g the potentia l o f the gifted an d unnaturally rewardin g 
the foible s o f th e inept . 

Thus wit h on e brutall y simpl e idea , The  Bell  Curve,  followin g 
centuries o f "scientific " tradition , undermined th e very foundations o f 
the struggl e fo r equality . Th e preoccupation s o f welfar e stat e socia l 
engineers wer e n o longe r justifiable ; thei r emphasi s on , i n The  Bell 
Curve's words , "change s i n economics , change s i n demographics , 
changes i n th e culture " an d solution s founde d o n "bette r education , 
more an d bette r jobs , an d specifi c socia l interventions " seeme d 
untenable i n the face of thi s natural order . Wha t mattere d instead wa s 
"the underlyin g elemen t tha t ha s shape d th e changes : huma n intelli -
gence." 

Not surprisingly , then , The  Bell Curve  se t it s sights on wha t shoul d 
be easy targets: the practical tool s o f egalitarians—lawyer s an d the law. 
It i s law , the y suggested , tha t mos t clearl y embodie s ou r unnatura l 
preoccupation wit h equality, law that redistributes our resources, levels 
our opportunities , an d reduce s ou r cultur e t o th e leas t commo n 
denominator. The  Bell  Curve  challenge d th e fairnes s an d practica l 
wisdom of the full rang e of legislative enactments and judicial decision s 
designed to mak e America a  more equa l nation . Whil e acknowledgin g 
the central place of equalit y i n America's political mythology , The  Bell 
Curve calle d int o seriou s questio n th e realizabilit y o f thi s goal . 
Antidiscrimination law s are inefficient , desegregatio n counter-produc -
tive, affirmativ e actio n unwise , unfair , an d perhap s immoral . I n th e 
worldview o f The  Bell Curve,  th e lega l devotion t o equalit y mus t si t i n 
an uneas y tensio n wit h th e combine d effect s o f liberalism' s commit -
ment t o individua l freedo m an d th e immutabl e difference s i n huma n 
aptitude. Th e ide a i s as old a s the Federalists , bu t no w i t come s wit h 
"new" scientific support : al l men, it seems, were not create d equal afte r 
all; i t i s only th e la w tha t pursue s thi s quixoti c vision . 
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Smart peopl e succeed . Fro m thi s simpl e empirica l propositio n 
emerged a  counterrevolutionary polic y prescription : law' s egalitaria n 
ideal mus t invariabl y accommodate , o r yiel d to , thos e inexorabl e 
commands o f natur e tha t distinguis h th e smar t fro m th e not-so-smart . 
Only smar t peopl e should  succeed . 

But The  Bell  Curve  elude d a  vita l dilemm a tha t inhere s i n it s 
marvelously elegan t empirica l proposition : i t i s either tautologica l o r 
wrong. I t evolves that this central proposition hold s true only becaus e 
the term s o f th e equation , "smartness " an d "success, " ar e no t jus t 
empirical correlates , bu t definitionall y synonymous : th e cultur e 
rewards smartnes s wit h success  becaus e "smartness " is , definitionally , 
the abilit y t o succee d i n th e culture . And , i f an y effor t i s mad e t o 
imbue th e term s wit h som e independen t meaning—t o defin e "smart -
ness" withou t referenc e t o success , o r "success " withou t referenc e t o 
evidence o f smartness—the n th e whol e propositio n fall s apart : th e 
equation become s hopelessl y confounde d b y the variables of clas s and 
culture, and whatever causa l relationship remain s between "smartness " 
and "success " begin s t o look , a t th e ver y least , bidirectional . 

As th e empirica l propositio n collapses , s o to o doe s th e mora l an d 
political framewor k o f The  Bell Curve's  "natural " order , a s well a s it s 
regressive critiqu e o f th e law . I t i s simply no t tru e that , throughou t 
the histor y o f thi s nation , la w ha s bee n th e grea t socia l equalizer , 
bucking the tides of natura l justice. O n th e contrary, law has been an d 
remains the grea t defende r o f th e natural order , protecting th e bount y 
of the "smart " fro m th e intrusion s o f th e "not-so-smart " whil e eludin g 
all insigh t int o th e actua l constructio n o f thos e terms . 

The Bell Curve  go t i t backwards : la w doe s no t impos e a n artificia l 
equality o n a  people ordere d b y nature ; on the contrary, law preserves 
the artificia l orde r impose d o n a  people wh o coul d be , and should be , 
of equa l worth . Becaus e i t i s culture, no t biology , tha t make s peopl e 
different. I t i s culture , no t nature , tha t generate s th e intellectua l 
hierarchy. An d law maintains rather than challenges the smart culture . 

I di d pretty wel l i n m y earl y year s o f school . Fro m th e firs t throug h 
fifth grades , I  go t almos t al l As , an d neve r anythin g les s tha n a  B  + , 
except fo r i n penmanship, wher e I  tended t o ge t mostl y Ds . Thi s las t 
wasn't fo r lac k o f effort , bu t fo r th e lif e of me , I just coul d no t maste r 
the cursiv e style . Th e disorde r persist s t o thi s day . 
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When I  wa s eleve n m y mo m remarried , an d w e move d fro m ou r 
brick rowhous e int o a  completel y detache d split-leve l hom e wit h a 
driveway, a patio, and a backyard tha t seeme d at the time large enough 
to ge t los t in . I  change d school s a t th e sam e time , an d go t m y firs t 
experience wit h wha t I  no w kno w i s called academi c tracking . 

At m y ne w school , th e sixt h grad e wa s divide d int o fou r sections , 
A throug h D , wit h sectio n A  bein g fo r th e reall y "smart " kids , B fo r 
the les s smart kids , an d s o o n dow n th e line . Thoug h I  ha d a  sectio n 
A type record , I  got assigned to section B; this, I figure, reflected eithe r 
a skepticis m abou t th e academi c standard s a t m y ol d schoo l o r a n 
emphasis o n penmanshi p a t th e ne w one . 

I di d no t far e wel l i n sectio n B . I n sectio n B , we wer e expecte d t o 
talk abou t stuff , an d mos t o f th e kids—feeling , I  guess , a t eas e amon g 
friends—found thi s activity no t the least bit challenging . I  was anothe r 
story. Mos t o f th e talk focuse d o n curren t events , and whil e I  sort o f 
knew what wa s going on , and think I  understood whe n I  was told, th e 
simple fac t wa s tha t I  coul d no t brin g mysel f t o sa y muc h abou t th e 
matter. An d s o I  go t mostl y A s o n m y homework , an d eve n A s o n 
the tests , bu t whe n calle d o n i n clas s I  was completel y unresponsive . 
Day afte r da y the sixth-grade teacher would cal l on me , sometimes fo r 
opinions, sometime s jus t t o repea t th e receive d wisdo m o f a  prio r 
lesson, an d da y afte r da y I  woul d si t i n silence , starin g a t m y desk , 
waiting fo r th e teache r t o mov e on . 

I ha d lot s o f conference s wit h th e teacher , an d a t leas t tw o tha t I 
can recall with the principal. The y were not terribl y productive . Yes , 
I coul d hea r th e teacher' s questions ; yes , I  kne w th e answers ; yes , I 
knew th e importanc e o f sharin g the answer s with th e teache r an d th e 
rest o f th e class . No , I  was no t tryin g t o embarras s th e teacher ; no , I 
was no t afrai d o f bein g wrong ; no , I  certainl y di d no t chea t o n m y 
homework o r o n th e tests . An d no , I  was sorry , bu t I  did no t kno w 
what th e proble m was , o r wha t anyon e shoul d d o t o fi x it . 

I guess the principal cam e up with hi s own solution , becaus e I  spen t 
a couple o f days with the kids of sectio n C . Th e mov e ma y have bee n 
punitive o r i t ma y hav e been remedial , but , i n eithe r event , I  loved it . 
The kid s o f sectio n C  di d no t bothe r wit h curren t events ; ou r focu s 
was on drawing—an d I  loved t o draw . I n science , we drew pictures o f 
solar system s an d molecules ; i n socia l studies , w e dre w picture s o f 
historical figures ; i n math , w e dre w picture s o f numbers , the n adde d 
anatomical feature s t o conver t the m int o animal s or people . Precisel y 
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how th e kid s o f sectio n C  wer e expecte d t o contribut e t o th e wa r 
against communis m I  d o no t know , bu t I  d o kno w ou r trainin g fo r 
service wa s a  heckuv a lo t mor e fu n tha n sectio n B's . 

At th e sam e time, i t worrie s m e some i n retrospec t tha t sectio n C' s 
drawing lesson s wer e s o thoroughl y unencumbere d b y an y actua l 
knowledge o f the things to b e drawn. I  don't remembe r eve r learnin g 
anything a t al l abou t th e physica l appearanc e o f molecule s o r sola r 
systems, le t alon e anythin g abou t wha t the y di d o r wh y the y wer e 
important. An d abou t th e onl y mat h I  remembe r fro m m y tim e i n 
Section C  i s that a  6 is versatile enough t o b e any animal from a  giraff e 
to a  turtle , an d a  9  can b e th e sam e anima l i n extrem e distress , bu t a 
2 isn' t wort h a  dam n fo r anythin g bu t a  snake . 

We learne d jus t a s muc h abou t th e historica l figures . I  remembe r 
a Thanksgivin g lesso n tha t require d eac h o f u s t o dra w a  pictur e o f 
Pocahontas, a n eas y tas k fo r me , I  havin g studie d a t m y ol d schoo l 
from a  textbook tha t feature d a  very nice picture o f th e Thanksgivin g 
heroine. Th e imag e stuck wit h me—sh e looked lik e a  movie star , an d 
I thin k I  ha d a  crus h o n her—an d s o I  finishe d th e assignmen t wit h 
ease, producing a  credible rendition o f Sophia Loren in buckskins wit h 
a feathe r stickin g u p ou t o f he r head . Som e o f th e othe r kid s a t m y 
drawing table—i n sectio n C  w e di d no t us e individua l desks—di d no t 
know Pocahonta s a s wel l a s I  did , an d a  coupl e o f th e boy s dre w 
Pocahontas a s a  ver y fierce , an d ver y male , India n warrior , whic h 
certainly woul d hav e mad e Captai n Joh n Smith' s stor y a  mor e 
interesting one , but was , as far a s I know, largel y inconsistent wit h th e 
historical record . Bu t w e al l go t th e sam e grad e o n th e assignment , 
except fo r th e on e ki d wh o dre w Pocahonta s holdin g a  bloody scalp , 
an image , I  guess , tha t ra n counte r t o th e sentiment s o f th e holiday . 

I di d no t ge t t o sta y i n sectio n C  al l tha t long . I  spen t hal f a  da y 
with som e othe r principal-typ e perso n takin g a  slew o f tests ; a  wee k 
later, I  was in section A . I n section A , we seldom talked abou t curren t 
events, an d w e hardl y eve r drew . Instead , w e diagramme d sentence s 
(kind of like turning number s int o animals , but wit h correc t answers) , 
learned the periodic tabl e (ther e reall y i s a krypton), bisecte d triangle s 
(with compasse s an d protractors) , argue d abou t wh o starte d th e Wa r 
of 181 2 (i t was the British , o f course) , an d eve n wrot e an d performe d 
a pla y (base d o n Romeo  and  Juliet,  t o ever y boy' s dismay) . W e ha d 
lots o f test s i n sectio n A , an d som e wer e lik e th e one s I  too k i n th e 
principal's office , multiple-choic e test s wit h separat e answe r sheet s 
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where you ha d to b e careful no t t o mar k outsid e th e littl e circles wit h 
your numbe r 2  pencil . Sometime s kid s woul d leav e sectig n A , an d 
sometimes new kids would arrive , and always we kept takin g the tests . 

I di d no t d o al l tha t grea t m y firs t fe w week s i n sectio n A , bu t I 
eventually go t th e han g o f thing s and , wit h hel p fro m m y teacher , 
once agai n starte d gettin g As . I  mad e friend s i n sectio n A , an d som e 
of the m woul d b e friend s clea r throug h hig h school . I  sometime s 
missed th e kid s i n sectio n B , and als o the kid s i n sectio n C , bu t I  los t 
touch wit h al l of them . Fro m tim e t o tim e I  wonder wha t happene d 
to them , an d t o th e kid s i n sectio n D , who m I  neve r eve n knew . 

I learned a  lot i n section A , acquired a  lot o f ne w skills , gained a  lot 
of ne w knowledge. W e didn' t ge t to dra w muc h o r talk abou t curren t 
events, bu t w e learne d t o thin k an d t o write , an d w e learne d lot s o f 
new concept s an d ne w word s an d ne w phrases . Mayb e i t wa s i n 
section A  tha t I  learne d th e meanin g o f "self-fulfillin g prophecy. " 

George Harle y an d John Seller s wante d t o b e polic e officers . I n th e 
District o f Columbia , applicant s fo r position s i n th e Metropolita n 
Police Departmen t wer e require d t o pas s a  physica l exam , satisf y 
character requirements , hav e a  high schoo l diplom a o r it s equivalent , 
and pas s a  writte n examination . Successfu l applicant s wer e the n 
admitted into Recruit School , a seventeen-week training course. Upo n 
the completio n o f thei r training , recruit s wer e require d t o pas s a 
written fina l examination ; those who failed the final examinatio n wer e 
given assistanc e unti l the y eventuall y passed . 

The initia l examinatio n give n t o al l Departmen t applicant s wa s 
known a s Test 21 , an eighty-question multiple-choic e tes t prepared b y 
the U.S . Civi l Servic e Commission . Th e tes t purporte d t o measur e 
"verbal ability" ; a  fe w sampl e item s follow : 

Laws restricting hunting to certain region s and to a  specific tim e of 
the year were passed chiefly  to 

a. preven t people from endangerin g thei r lives by hunting 
b. kee p our forests mor e beautifu l 
c. rais e funds fro m th e sal e of hunting licenses 
d. preven t complet e destructio n o f certain kinds o f animal s 
e. preserv e certain gam e for eatin g purposes 
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BECAUSE i s related to REASON as THEREFORE i s related to 
a. resul t 
b. heretofor e 
c. instinc t 
d. logi c 
e. anteceden t 

BOUNTY means most nearl y 
a. generosit y 
b. limi t 
c. servic e 
d. fin e 
e. dut y 

(Reading) "Adherin g to old traditions, old methods,  and old policies 
at a  time when circumstance s deman d a  new course of actio n may be 
praiseworthy fro m a  sentimental poin t o f view, but success is won 
most frequently b y facing the facts an d acting in accordanc e with the 
logic of the facts." The  quotation best  supports the  statement that 
success is best attained throug h 

a. recognizin g necessity and adjusting t o i t 
b. usin g methods tha t hav e proved successfu l 
c. exercisin g will power 
d. remainin g on a  job until i t i s completed 
e. considerin g eac h new problem separatel y 

PROMONTORY mean s most nearl y 
a. mars h 
b. monumen t 
c. headlan d 
d. boundar y 
e. platea u 

The polic e departmen t ha d determine d tha t a  ra w scor e o f fort y o n 
Test 21 was required fo r entranc e int o Recrui t School ; applicants wh o 
failed t o attai n tha t scor e wer e summaril y rejected . 

George Harle y an d Joh n Seller s faile d t o scor e a t leas t a  fort y o n 
Test 2 1 when the y too k th e tes t i n th e earl y 1970s ; as a  consequence , 
they wer e denie d admissio n int o Recrui t School . Bot h Harle y an d 
Sellers ar e black , an d i t turne d ou t tha t the y wer e no t th e onl y blac k 
applicants t o "fail " Tes t 21 . Fro m 196 8 t o 1971 , the failur e rat e fo r 
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black applicant s wa s 5 7 percent; i n the sam e time frame , b y contrast , 
13 percent o f th e whit e applicant s faile d Tes t 21 . 

In 197 2 Harle y an d Seller s joine d a  lawsui t challengin g th e hirin g 
and promotion practice s of the Metropolitan Polic e Department. The y 
contended, amon g othe r things , that relianc e o n Tes t 2 1 amounted t o 
discrimination agains t black applicants in violation o f the Constitutio n 
and federa l civi l right s laws . Tes t 21 , the y noted , ha d neve r bee n 
validated as a predictor o f job performance: i t was true that high score s 
on Tes t 2 1 were positively correlate d wit h hig h score s o n th e Recrui t 
School final examination, bu t neithe r Test 21 nor the final examinatio n 
had been validated with reference t o the Recrui t Schoo l curriculu m o r 
the requirements o f the job. Neithe r test , in short, bor e an y necessar y 
relationship t o polic e trainin g o r polic e work . 

But the trial judge, Gerhard Gesell , of the U.S. District Cour t i n the 
District o f Columbia , rejecte d Harle y and Sellers' s claim. Judg e Gesel l 
ruled, first , tha t "reasonin g an d verba l an d literac y skills " wer e 
significant aspect s of work i n law enforcement: "  [t]he ability t o swin g 
a nightstic k n o longe r measure s a  policeman' s competenc y fo r hi s 
exacting role in this city." Gesel l then rejecte d th e argument tha t Tes t 
21 was an inappropriat e measur e o f thos e skills . "Ther e i s no proof, " 
he wrote , tha t Tes t 2 1 i s "culturall y slante d t o favo r whites . .  .  .  Th e 
Court i s satisfie d tha t th e undisputabl e fact s prov e th e tes t t o b e 
reasonably and directly related to the requirements of the police recrui t 
training progra m an d tha t i t i s neithe r s o designe d no r operate s t o 
discriminate agains t otherwis e qualifie d blacks. " 

It wa s true , Gesel l granted , tha t "black s an d white s wit h lo w tes t 
scores ma y ofte n tur n i n a  high job performance. " Bu t "[t]h e lac k o f 
job performanc e validatio n doe s no t defea t th e Test , give n it s direc t 
relationship t o recruitin g an d th e vali d par t i t play s i n thi s process. " 
The police department , h e concluded, "shoul d no t b e required o n thi s 
showing t o lowe r standard s o r t o abando n effort s t o achiev e excel -
lence." 

The U.S . Cour t o f Appeal s reverse d Gesell' s decision . I t wa s clear , 
the cour t firs t held , tha t th e us e o f Tes t 2 1 di d amoun t t o racia l 
discrimination. Th e statistica l disparit y wa s itsel f enoug h t o establis h 
that claim ; moreover , i t aros e ami d a  growin g bod y o f evidenc e 
suggesting that , a s a  genera l rule , "black s ar e test-rejecte d mor e 
frequently tha n whites." "Thi s phenomenon," th e cour t noted , "i s the 
result o f th e long histor y o f educationa l deprivation , primaril y du e t o 
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segregated schools , fo r blacks . Unti l arriva l o f th e da y whe n th e 
effects of that deprivation have been completely dissipated , comparabl e 
performance o n suc h test s ca n hardl y b e expected. " 

The cour t als o rejecte d th e suggestio n tha t th e us e o f th e test—an d 
its racially discriminatory effects—coul d b e justified b y som e objectiv e 
job-related requirements , that , i n lega l terms , th e discriminatio n wa s 
necessary t o advanc e a  "compellin g governmenta l interest. " "Th e 
assertion o f predictiv e valu e o f Tes t 2 1 fo r achievemen t i n Recrui t 
School i s based upo n a  correlation betwee n Tes t 2 1 scores an d score s 
on writte n examination s give n durin g a  17-wee k training course, " th e 
court noted . "W e thin k thi s evidenc e tend s t o prov e nothin g mor e 
than that a  written aptitude test will accurately predict performance o n 
a secon d roun d o f writte n examinations , an d nothin g t o counte r thi s 
hypothesis ha s been presente d t o us. " "A s long a s no on e with a  score 
below 4 0 enter s Recrui t School, " th e cour t concluded , 

as long as all recruits pass Recruit School , as long as the Department s 
actions concede that Recruit School average has little value in predicting 
job performance, an d as long as there is no evidence of any correlation 
between the Recruit Schoo l average and job performance, w e entertain 
grave doubts whether any of this type of evidence could be strengthened 
to the point o f satisfyin g th e heavy burden impose d b y [the law]. 

In 1976 , th e U.S . Suprem e Cour t reverse d ye t again , reinstatin g 
Judge Gesell' s decision . I n a n opinio n tha t altere d th e basi c fabri c o f 
constitutional law—an d impossibl y hindered , i n som e views , the lega l 
struggle for equality—the Cour t hel d that racially discriminatory effect s 
were no t enoug h t o establis h a  constitutiona l violation . Rather , th e 
guarantee o f "equa l protectio n o f th e laws " wa s abridge d onl y b y 
intentional discrimination . Onl y "purposefu l discrimination " coul d 
create th e typ e o f inequalit y tha t require d som e compellin g justifica -
tion; discriminatory effect s require d n o justification a t all . Ther e was , 
then, no constitutional inequalit y whe n blac k applicants faile d Tes t 2 1 
at fou r time s th e rat e o f thei r whit e counterparts ; i n th e absenc e o f 
proof tha t th e Metropolita n Polic e Departmen t intende d thi s result , 
the Constitutio n wa s no t implicate d a t all . 

Justice Byro n Whit e wrot e th e opinio n fo r th e Court . Justic e 
White wa s the valedictoria n o f th e clas s o f 193 8 a t th e Universit y o f 
Colorado, a  Rhode s scholar , an d a  graduat e wit h hig h honor s fro m 
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Yale Law School. H e was—an d is— a very smar t man . Bu t Harley an d 
Sellers's claim , h e wrote , lef t hi m befuddled : "[W] e hav e difficult y 
understanding how a law establishing a racially neutral qualification fo r 
employment i s nevertheles s raciall y discriminator y an d denie s 'an y 
person .  .  .  equa l protectio n o f th e laws ' simpl y becaus e a  greate r 
proportion o f Negroe s fai l t o qualif y tha n member s o f othe r racia l o r 
ethnic groups. " 

Nowhere i n hi s opinion di d White explai n ho w h e knew tha t Tes t 
21 was "raciall y neutral. " 

Near the close of hi s opinion fo r th e Court , Whit e did explain wh y 
evidence o f a  racially disparat e impac t coul d no t suffic e t o establis h a 
constitutional claim : 

A rul e tha t a  statut e designe d t o serv e neutra l end s i s nevertheles s 
invalid, absen t compellin g justification , i f i n practic e i t benefit s o r 
burdens on e race more than anothe r would b e far reachin g and would 
raise serious questions about , and perhaps invalidate , a  whole range of 
tax, welfare, publi c service , regulatory, an d licensing statutes that ma y 
be more burdensome t o the poor an d to the averag e black than to th e 
more affluen t white . 

There are , in short, too man y racia l disparities for th e Constitution t o 
redress without proo f o f an unlawful intent . Th e unhappy coincidenc e 
that black applicants faile d Tes t 2 1 at four time s the rate of their whit e 
counterparts coul d not alone offend th e Constitution: validated or not , 
Test 2 1 wa s "race-neutral " becaus e th e Cour t coul d no t affor d t o 
believe otherwise. 3 

Before the Civil War, every southern stat e except Tennessee prohibite d 
the instructio n o f slaves . Afte r a  brie f perio d o f promis e durin g 
Reconstruction, blac k educatio n wa s effectivel y suppresse d b y th e 
violent reaction s o f Redemptio n an d the gradua l entrenchmen t o f th e 
Jim Cro w system . Som e o f th e tool s o f racia l hierarch y wer e legal , 
some extralegal . A s t o th e former , racia l segregation , combine d wit h 
grotesque disparitie s i n th e allocatio n o f educationa l resource s an d 
radical difference s i n th e focu s an d dept h o f th e curricula , wa s bot h 
pervasive an d effective . A s t o th e latter , a  relentles s schem e o f 
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orchestrated violence, directed principally at educated black Americans, 
achieved fo r whit e supremac y wha t law s alon e coul d not . 

Today, America' s whit e citizen s ar e mor e likel y tha n it s blac k 
citizens to receiv e undergraduate an d graduat e education , mor e likel y 
to atten d primar y an d secondar y school s i n district s wit h superio r 
resources, an d mor e likel y t o b e enrolle d i n "advanced " o r "colleg e 
preparatory" courses ; its black citizens are more likely to be suspended , 
expelled, o r faile d fro m hig h school , ar e mor e likel y t o atten d 
overcrowded an d underfunded primar y and secondary schools , and are 
more likel y t o b e assigne d t o remedia l educatio n classes , o r labele d 
"mentally retarded. " America' s blac k citizen s are offere d fewe r mat h 
and scienc e course s a s primar y an d secondar y schoo l students , ar e 
forced t o learn with smalle r supplies o f texts and equipment , material s 
that are , i n an y event , mor e ap t t o b e hopelessl y outdated , an d ar e 
more likel y t o b e le d i n thei r educationa l effort s b y underpai d an d 
underqualified "substitute " teachers. 4 

And whit e people , fo r som e reason , kee p doin g bette r o n "race -
neutral" tests . 

The storie s o f Carri e Buc k an d o f Georg e Harle y an d John Seller s ar e 
the stories the law usually tell s about "smart. " The y ar e not storie s of 
unbridled egalitarianism : n o wealt h i s redistributed, n o incompetenc e 
rewarded, n o unqualifie d applican t get s th e prize , n o lose r suddenl y 
wins. Th e storie s tol d b y th e la w ar e th e storie s tol d b y th e cultur e 
at large : th e smar t peopl e ge t ahead , th e not-so-smar t peopl e don't . 
The law , trut h b e told , ensure s thi s result . 

This boo k i s abou t bein g "smart"—abou t it s meanin g an d it s 
consequences. I t i s about attempt s t o expan d it s meaning and mak e i t 
more inclusive , an d i t i s abou t attempt s t o preserv e it s conventiona l 
meaning, t o maintai n it s exclusivity . I t i s a  boo k abou t th e relation -
ship between "intelligence " and "race, " and the way the two phenome -
na hav e bee n create d together . I t i s abou t th e relentles s interpla y 
between scienc e an d politic s i n shapin g th e conventiona l meanin g o f 
both constructs , an d th e vita l rol e playe d b y la w i n shieldin g thos e 
conventional meaning s fro m critica l scrutiny . 

This book , then , i s abou t th e deepl y roote d cultura l myth s tha t 
surround th e concep t o f smartness : the myth s o f biology , th e myth s 
of merit , an d th e myth s o f equalit y unde r law . I t i s about th e myth s 
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that persuad e us , ove r ou r bette r mora l judgment , tha t no t al l 
people—and mayb e onl y ver y few—ar e smart . I t i s about , then , th e 
"smart" culture . 

The mytholog y o f "smartness " i s old : i t i s a n origina l par t o f ou r 
national fabric . I t foun d ful l expressio n durin g th e ver y foundin g o f 
the Republic, a s a vital part o f the effort t o reconcil e the lofty rhetori c 
of universa l libert y an d equality wit h the undeniabl e realitie s of socia l 
caste, political exclusion , an d chatte l slavery . No t al l people wer e i n 
fact created equal , endowed with inalienable rights , and meant to shar e 
in th e blessing s o f liberty . Wha t distinguishe d th e include d fro m th e 
excluded were the natural differences i n "the faculties o f men": Indians, 
Africans, women, and the poor al l were differentiated b y "nature, " an d 
relegated t o th e lowe r rung s o f th e "natural " order . 

That wa s i n th e beginning . Fou r scor e an d a  fe w year s later , a 
reconstructed natio n abolishe d slaver y an d promise d al l person s th e 
"equal protection o f the law." Bu t the architects of Reconstruction—a s 
a collectiv e whole—wer e intensel y ambivalent , an d th e promis e the y 
offered—of lega l equality—wa s maddeningl y ambiguous . Eve n tha t 
promise withere d i n th e fac e o f assertion s o f natura l superiority : 
separate bu t equa l wa s i n trut h onl y separate , an d th e inequalit y wa s 
entirely i n keepin g wit h th e natura l order . B y th e en d o f th e 
nineteenth century , a  new evolutionary scienc e seemed to confir m th e 
inevitability o f the American hierarchy : eve n in a  land of unrestraine d 
liberty—and perhap s especiall y i n suc h a  land—onl y th e fittes t wil l 
thrive. Ove r a  century int o the American experiment , socia l caste and 
political exclusio n remaine d the genera l rule , and while chatte l slaver y 
yielded t o sharecroppin g an d deb t peonag e an d wag e labor , th e 
economic orde r wa s essentially the same . An d wheneve r i t was calle d 
upon, th e Suprem e Cour t woul d b e ther e t o confir m tha t i t wa s al l 
perfectly natural . 

Another centur y later , an d muc h finall y ha s changed . Suffrag e i s 
now genuinel y universal . Publi c o r privat e discriminatio n base d o n 
race, gender , o r disabilit y no w violate s federa l law . Th e promis e o f 
legal equality , a t least , i s now a  reality . 

Yet by every social, political, and economic measure , the hierarchie s 
of race , gender , an d disabilit y endure . An d t o explai n th e realit y o f 
inequality i n th e fac e o f professe d equality , w e mak e recours e stil l t o 
the sam e ol d myths : 
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• Th e myt h o f identity : tha t th e salien t difference s amon g group s 
of people—race , gender , disability—ar e biological . 

• Th e myt h o f merit : tha t ou r social , political , an d economi c 
markets are free an d neutral , and only occasionall y corrupte d b y 
the bia s o f individua l discrimination . 

• Th e myt h o f intelligence : tha t th e unequa l outcome s o f social , 
political, an d economic competitio n reflec t th e inborn inequitie s 
of nature . 

• Th e myt h o f equalit y unde r law : tha t equalit y ca n neve r tran -
scend th e empt y real m o f form , fo r th e la w i s limite d b y 
tradition an d powerles s i n th e fac e o f th e natura l order . 

Thus th e mytholog y o f smartnes s endures . An d i t i s al l untrue . 
And th e rea l traged y i s this : b y now , w e shoul d kno w better . 

We shoul d kno w tha t th e biologica l difference s amon g group s o f 
people ar e trivial, and that the salient differences ar e generated throug h 
the processe s o f socia l interaction . 

We shoul d kno w tha t ou r market s reflec t th e preference s o f th e 
people wh o hav e structure d an d maintaine d them , an d tha t thes e 
biases—structural an d unconscious—constitute th e real discrimination . 

We shoul d kno w tha t unequa l outcomes—i n education , i n employ -
ment, and yes, on tests of smartness—reflect th e cumulative advantage s 
and disadvantage s o f centurie s o f discrimination , an d th e sam e biase s 
that pervad e al l o f ou r culture . 

We shoul d kno w tha t ou r law s an d tradition s ar e onl y wha t w e 
choose t o mak e them , an d tha t equalit y ca n b e a s rea l a s we dare . 

All o f thi s w e shoul d no w know , ye t someho w refus e t o believe . 
And in rejecting the liberation offered b y contemporary understanding , 
we hav e rejecte d a s wel l th e ver y bes t o f ou r nationa l heritage . W e 
abandon th e egalitaria n visio n o f th e peopl e wh o founde d an d 
reconstructed ou r nation ; w e embrac e instea d thei r tragicall y flawe d 
mythology. 

Smart peopl e d o ge t ahead . The y sta y ahead . Bu t i t i s not  onl y 
natural. 

One questio n haunt s thi s book : fo r al l th e tal k abou t "sociall y 
constructed this " and "culturall y determine d that, " fo r al l the critique s 
of th e "natura l order " an d al l th e appeal s t o equality , isn' t i t undeni -
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ably tru e tha t som e people—an d perhap s som e group s o f people—ar e 
just plai n smarte r tha n others ? 

The answe r i s simple an d obvious : yes , some people—an d perhap s 
some group s o f people—ar e smarte r tha n others . 

It's the explanation that' s complicated. Becaus e the fact i s that bot h 
the question an d the answe r ar e meaningles s unless we are clear abou t 
what w e mean b y "smart. " Th e problem i s that w e often ar e not ver y 
clear, an d w e ofte n ar e no t i n agreement , an d s o ou r assertion s abou t 
the relativ e smartnes s o f som e peopl e a s compared t o other s ar e to o 
easily misunderstood , an d i t becomes fa r to o eas y to assum e tha t thei r 
profound smartness—an d othe r people' s lac k o f it—i s mor e natural , 
more inevitable , an d mor e inherentl y meaningfu l tha n i t reall y is . 

So le t m e try t o b e clea r abou t wha t I  mea n whe n I  sa y tha t som e 
people—and perhap s som e group s o f people—ar e smarte r tha n others . 

Some people ar e less "smart" than others for identifiabl e physiologi -
cal reasons . Neurologica l disorder s ofte n hav e direc t effect s o n 
cognitive ability ; sometime s thes e disorder s ma y s o affec t a  cognitiv e 
ability tha t w e wil l sa y that th e person i s cognitively impaired . I f th e 
impairment i s spread among a  wide enough rang e of cognitive abilities , 
it ma y b e possibl e t o sa y that—i n mos t cultura l contexts—th e perso n 
will b e les s smar t tha n th e norm . Here , however , a  certai n not e o f 
caution i s in order: in some discrete contexts , our cognitivel y impaire d 
person ma y b e quit e smar t afte r all—smart , tha t is , a t som e things , i f 
not a t most . 

Some peopl e don' t d o a s wel l a s othe r peopl e o n standardize d 
measurements o f "intelligence. " Ideally , "intelligence " mean s th e 
ability t o succee d i n th e culture ; standardize d measurement s o f 
intelligence should thu s measur e the relative ability to achieve cultura l 
success. Someon e wit h less measured intelligenc e should the n have—i f 
everything goe s accordin g t o plan—les s abilit y t o succee d i n th e 
culture. Again , i t ma y b e possibl e t o sa y tha t i n mos t cultura l 
contexts, th e perso n wil l b e les s smar t tha n th e norm . 

Here, man y note s o f cautio n ar e i n order . I t i s easy to assum e tha t 
these intelligenc e difference s tha t w e hav e measure d represen t natura l 
variations amon g people , variation s tha t ar e fixe d i n th e biologica l 
makeup o f th e individual . Bu t tha t i s no t necessarily—an d probabl y 
not often—th e case . 

Nature, after all , does not dictat e which qualities will correlate wit h 
cultural achievement . I t i s fo r u s t o decid e whic h aptitudes—whic h 
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skills an d knowledge , talent s an d abilities , cognitiv e an d affectiv e 
traits—are valuabl e an d whic h one s ar e not . W e coul d exal t forma l 
deduction, o r creativ e analogic reasoning, or practical problem-solvin g 
skills, o r mora l reasoning , o r empathi c judgmen t an d interpersona l 
skills. W e decide , in othe r words , wha t wil l coun t a s "intelligence. " 

Nature doe s no t dictat e whic h peopl e wil l b e afforde d th e optima l 
chances t o acquir e th e aptitude s fo r cultura l success . I t i s fo r u s t o 
decide who will receive the optimal chances—the cultural environment , 
the forma l education , th e socia l opportunity—t o acquir e intelligence . 
Research no w consistentl y document s th e profoun d effect s o f 
environmental stimulatio n o n cognitiv e developmen t an d th e equall y 
profound effect s o f environmenta l deprivation . I t i s a social fac t tha t 
the probabilitie s o f growin g u p i n comparativel y stimulatin g an d 
deprived environment s ar e no t equall y distribute d amon g rac e an d 
class: successfu l people—smar t people—ar e uniquel y situate d t o 
perpetuate thei r advantages . An d w e keep the m there . W e decide , i n 
other words , wh o wil l b e afforde d th e bes t chanc e to ge t "smart " an d 
stay smart . 

Nature doe s no t dictat e ou r respons e t o measure d difference s i n 
intelligence. W e decid e whethe r thos e difference s shoul d b e simpl y 
ignored, activel y countered , o r preserve d a s justification s fo r th e 
prevailing inequities . I n th e Unite d States , w e lon g ag o stoppe d 
talking abou t regiona l difference s i n "IQ, " a s wel l a s mos t ethni c 
disparities. Th e gende r disparities , meanwhile , w e eliminate d b y 
modifying th e tests . Th e disparitie s o f race , however, retai n a  singular 
legitimacy. W e giv e them that . W e decide , i n othe r words , whethe r 
we actuall y lik e ou r hierarchie s o f "smartness. " 

All of which is to say that "superior " an d "inferior " intelligence s are 
not entirel y natural . O n th e contrary , i t i s substantially ou r decision s 
that mak e peopl e eithe r mor e o r les s "smart. " 

There i s something concededl y counterintuitiv e abou t al l this. W e 
have come to believ e in smartness as an inherent quality , a s something 
people ar e eithe r bor n wit h o r not . W e hav e com e t o believ e tha t i t 
is fairly immutable , tha t individua l limitation s ar e pretty muc h fixed . 
And w e ca n hardl y b e faulte d fo r conceivin g o f i t a s somethin g 
universal; i t i s har d t o imagin e choosin g othe r thing s t o coun t a s 
"smart" beyon d th e thing s "we " hav e chosen . S o th e suggestio n tha t 
smartness i s "made " strike s u s as , well , a  not-very-smar t suggestion . 
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But the n again , w e kno w tha t peopl e disagre e abou t smartness , 
about whethe r a  studen t o r a  teache r o r a  politician o r a  neighbo r i s 
"smart." Maybe , then , smartnes s i s no t entirel y inherent ; mayb e i t 
does requir e ou r subjectiv e assessment . 

And w e kno w tha t peopl e ca n ge t smart . The y lear n knowledge , 
and skills , and eve n lear n ho w t o learn : eve n th e vaunte d "IQ " i s no t 
stable. Maybe , then, smartness is not immutable ; maybe i t depends o n 
our efforts , a s bot h teacher s an d learners . 

And w e kno w tha t som e prett y smar t peopl e ar e no t universall y 
smart. Th e mos t gifte d Japanese haiku poet ma y be unable to writ e a n 
instruction manua l fo r English-speakin g purchaser s o f Japanese-mad e 
VCRs. An d n o matte r ho w goo d th e manual , th e mos t brillian t 
American brai n surgeo n ma y neve r maste r th e ar t o f programme d 
recording. La w student s ar e traine d t o "thin k lik e lawyers" ; medica l 
and nursing students , thank goodness , are not. Mayb e smartnes s is not 
an abstract , universa l entity ; mayb e i t depend s o n th e context s w e 
construct. 

So the ide a tha t smartnes s i s partly "made " i s not entirel y counter -
intuitive; on the contrary, i t actually confirm s ou r practica l experienc e 
with th e concept . Still , something abou t th e notio n o f a  constructe d 
intelligence seem s slightl y incredible : to o fantastic , perhap s to o 
optimistic. W e can' t quit e shak e ou r skepticism . "Okay, " w e migh t 
say, "yo u sociall y constructe d wiseguy , answe r m e this : If peopl e ar e 
really a s smart a s we mak e them , the n d o yo u mea n t o tel l m e tha t a 
person wit h menta l retardatio n ca n b e mad e smar t enoug h t o be , say , 
a nuclea r physicist? " 

Well, here' s on e hones t answer : probabl y not . I  don' t kno w wha t 
it take s t o b e a  nuclea r physicist ; I  don' t kno w whethe r i t take s th e 
kind o f aptitude s tha t ar e measure d b y I Q tests . Bu t i f i t does , the n 
the person wit h menta l retardation—who , b y definition , di d badly o n 
an IQ test—ha s farthe r t o g o to b e a  nuclear physicis t tha n th e perso n 
who i s no t mentall y retarded . Sh e may , i n fact , hav e farthe r t o g o 
than ou r patience , ou r resources , an d ou r skil l ar e capabl e o f takin g 
her. I f that' s th e case , then sh e canno t b e a  nuclea r physicist—or , a t 
least, no t a  very goo d one . 

But here' s th e key : no t muc h o f this—an d mayb e no t an y o f it—i s 
natural. We—society , culture , who - o r whateve r i s i n charg e 
here—figure prett y heavil y in the determination whether a  person wit h 
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mental retardation , o r anyon e els e fo r tha t matter , ca n b e a  nuclea r 
physicist. Consider : 

Being a  nuclea r physicis t i s no t a  natura l state : it' s a  jo b tha t w e 
made, requirin g attribute s tha t w e define . 

Competence i n tha t jo b i s not a  naturally define d condition : ther e 
are question s o f degre e an d subjectiv e judgment s tha t inher e i n th e 
determination whethe r someon e i s a  "qualified " nuclea r physicis t (o r 
a lawyer , o r a  judge , o r a  vic e presiden t o f a  company , o r a  vic e 
president o f th e Unite d States) . 

Training fo r tha t competenc e i s not a  natural process : ou r cultura l 
talents an d commitment s determin e wh o w e wil l train, an d ho w well . 

Even th e menta l retardatio n tha t necessitate s specia l trainin g i s no t 
a natura l condition : w e mak e "menta l retardation"—a s w e mak e th e 
intelligence o f al l people—i n th e comple x interaction s betwee n th e 
individual an d th e societ y i n whic h sh e lives , interaction s tha t shap e 
her opportunities, th e perceptions o f her, and even, we now know, th e 
very physiolog y o f he r brain , al l i n a  relentles s gestal t o f intellectua l 
advantage, o r disadvantage . 

So mayb e sh e can' t b e a  nuclea r physicist . W e jus t nee d t o 
acknowledge, eve n i n thi s mos t extrem e o f examples , tha t it' s a t leas t 
partly ou r doing , tha t wit h som e wil l o r ingenuity , a n interventio n 
here, a  cultura l chang e there , thing s might , jus t might , tur n ou t 
differently. An d as the scenario gets more commonplace—as eithe r th e 
job o r he r measure d intelligenc e gro w close r t o th e norm—th e gap s 
between wha t migh t b e and what coul d b e and ultimately wha t should 
be gro w mor e narrow , an d i t become s increasingl y likel y tha t i f 
anything stand s i n th e wa y o f ou r mentall y retarde d subject—ou r 
neighbor, ou r friend , ou r sister—it' s somethin g tha t w e put there , an d 
something tha t w e ca n remove . 

If i t al l sound s to o altruistic , o r to o Utopian , the n i t i s perhap s 
important t o remembe r this : no t s o lon g ago , we wer e fairl y certai n 
that a  woman' s aptitude s di d no t embrac e skill s fro m th e politica l 
realm. "Race " was a disqualifying characteristi c throughout socia l an d 
economic life , due to the perceived cognitive incapacities of some racia l 
groups. W e restricted the immigration of certain ethnic groups—most , 
in fact, except those from Britai n and northern Europe—because o f th e 
genetic inferiority o f the immigran t stock . Feebleminde d peopl e wer e 
so inferio r tha t w e institutionalize d them , an d sterilize d them , t o 
prevent ou r bein g swampe d wit h incompetence . I n eac h case , 
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arguments agains t th e conventiona l wisdo m seeme d too altruistic , to o 
Utopian. 

It seem s the concei t o f eac h generation tha t i t ha s reached th e stat e 
of ultimat e enlightenment : eac h ag e i s a progressive one , eac h societ y 
the mos t perfectl y egalitarian . I  know a  husband an d wife wh o ha d a 
baby boy ; the stat e took thei r bab y awa y before the y could eve n leav e 
the hospital . The y ha d don e nothin g wron g excep t no t b e smar t 
enough: the y bot h wer e mentall y retarded . A  generatio n o r s o ago , 
they would hav e been simply sterilized; in their day—in our day—the y 
lost thei r newbor n bab y t o th e state . It' s a n od d kin d o f progress . 

But the y go t thei r bab y back ; they becam e a  family afte r all . The y 
will need help to succeed ; thei r bo y wil l need help. I t i s hard to kno w 
what wil l happe n t o him , har d t o kno w ho w smar t h e wil l be . 
Maybe, i n the nex t generation , sterilizatio n wil l be back i n vogue. O r 
maybe hi s daughte r wil l b e a  nuclea r physicist . 

There's one las t thing that I  think w e need to acknowledge , an d it' s 
maybe th e mos t importan t o f all . Eve n i f somebod y can' t b e a  goo d 
nuclear physicist , an d eve n i f i t i s somehow du e entirel y t o he r ow n 
"natural" limitations , i t absolutely doe s not mea n that sh e is not smart . 
Here, I think, i s the greates t dange r i n the concept , th e mos t insidiou s 
aspect o f "smartness " an d "intelligence " an d "IQ " an d "menta l 
retardation." Fro m on e perceive d inabilit y w e induc e a  genera l 
inferiority: someon e wh o doesn' t d o wel l o n standardize d test s 
becomes "dumb " o r even "mentall y retarded, " an d that means that no t 
only wil l the y no t becom e ver y goo d nuclea r physicists , the y als o 
won't becom e ver y goo d citizens , o r parents , o r people . Bein g no t 
smart a t tha t on e thin g mean s tha t the y ar e jus t plai n no t smart—a t 
anything. An d tha t mean s tha t the y deserve—i n term s o f cultura l 
success—nothing. 

But i t mean s nothin g o f th e sort , o r rather , i t should  mea n nothin g 
of the sort . Becaus e there are many kinds of smartness , and people ca n 
be smar t i n man y differen t ways , an d th e fac t tha t the y ar e no t 
smart—or ar e no t mad e smart—i n on e wa y doe s no t mea n tha t the y 
cannot b e smar t i n man y othe r ways . Reall y ba d nuclea r physicist s 
can be really good nurses ; really bad nurses can be really good lawyers ; 
really ba d lawyer s ca n b e reall y goo d aut o mechanics ; really ba d aut o 
mechanics ca n b e reall y goo d teachers ; an d an y o f them—bu t no t 
necessarily al l o f them—ca n b e reall y goo d mother s an d fathers . 
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Here to o w e have mad e the decisions : to ignor e th e differen t kind s 
of smartness ; to collaps e i t al l int o on e general , abstrac t concept ; an d 
to orde r al l the differences , a s matters o f degree , as more smar t o r less , 
as superior an d inferior . Her e too , i n thi s final crucia l way , w e mak e 
some people smarte r tha n others , by rewardin g the smartnes s of som e 
people an d ignorin g th e smartnes s o f others . W e mak e som e peopl e 
smart, i n short , jus t b y choosin g t o cal l the m that . 

So some people ar e smarter tha n others . I t woul d b e wrong no t t o 
admit it . Bu t wron g to o no t t o admi t tha t i n mos t cases , and i n mos t 
respects, w e mad e the m tha t way . 

The remainde r o f thi s boo k examine s i n detai l th e mytholog y o f 
smartness: as it was initially conceived b y th e founders o f 178 7 and th e 
reconstructors o f 1868 ; a s i t persist s toda y i n America n scienc e an d 
politics; an d a s i t ha s bee n maintaine d b y America n law . I n th e 
process, i t confront s on e o f th e mos t viciou s myth s o f smartness : th e 
myth o f "races " o f peopl e tha t are , b y nature , intellectuall y superio r 
and inferior . Tha t myth , i t evolves , is an old myth , bu t no t a n ancien t 
one; a n outmode d myth , bu t a  durabl e one . An d i t ha s bee n mad e 
durable b y America n law . 

This book als o examines a  competing vision—on e als o promised b y 
the founders, adopte d by the reconstructors, confirmed b y science, and 
realized, i n fleeting moments , i n American politic s an d American law . 
It i s a  visio n o f a  natur e tha t blesse s al l people—an d al l group s o f 
people—and o f a  communit y i n whic h equalit y i s no t merel y a  lega l 
concept bu t a  lived condition . I t i s a  vision o f a  truly smar t culture , 
one i n whic h "smart " mean s al l o f us . 



The Firs t Objec t o f Governmen t 
Creation Myths 

It is  the  central  contradiction  of  American  life:  the  absurd 
divorce between  egalitarian  ideals  and the  reality  of  relentless  inequality. 
It has  been with  us  from the  outset,  and  revolution,  civil  war,  and  two 
national efforts  at  reconstruction  have  succeeded  more in  re-stating  the 
contradiction than  in  resolving  it.  We  began by declaring all  men  equal, 
and a  century later  guaranteed all  persons the equal protection of  the law, 
and after  yet  another  century  ensured  the  civil  rights  of  all  Ameri-
cans—and still  our  social,  economic,  and  political  life  is  dominated  by 
inequity. There  are  no  castes  in  America,  and  yet—maddeningly, 
undeniably—there are. 

The rationalizations  have  been  with  us  from the  outset  as  well.  All 
men were  equal,  but,  by  nature,  that  principle did  not  extend  to  women, 
or men without  property,  or  American Indians,  or,  of  course, slaves. All 
persons were guaranteed equality  under  law  but,  in  the  nature  of  things, 
that pledge did not  eradicate  distinctions rooted  in  biology,  and could  not 
redress inequalities that  were  social,  as opposed to legal.  Civil  rights  are 
guaranteed all  Americans,  but,  naturally,  that  secures  only  an  equal 
opportunity to  succeed,  and  cannot  ensure  equal  outcomes.  We  are, 
formally, all  equal,  but  we  are,  really,  not  equal  at  all:  platitudes aside, 
there is  no denying  the  natural  order. 

We do not  deny  it;  on  the  contrary,  we  have  made  it  the  law. At  the 
founding, Rousseau  ys communitarian  vision  yielded  to  an individualism 
that exalted,  above all,  the  right to  amass very unequal  shares  of property; 
protecting the  "unequal  faculties of  acquiring property"  became  "the  first 
object of  government."  Over  two  hundred  years  later,  it  still  is. 
Economic liberty  leads  inexorably to  social inequality, and  that  is  natural, 
that is  just. The  laws of  nature have  thus  become  our rules  of  law: both 
represent the same order. 

27 
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Some are,  by nature,  smarter;  they  should get, it  is  only natural,  more. 
These are the  myths  of  our  creation,  the  essence of  the  smart culture. 

Prologue 

As a  kid , I  spen t mos t o f m y summer s livin g wit h m y grandparents , 
which i s eve n les s o f a  bi g dea l tha n i t sounds , seein g a s ho w m y 
grandparents live d jus t acros s th e highway . O n th e othe r hand , jus t 
across th e highwa y sometime s seeme d lik e anothe r world : th e house s 
there ha d yard s o n al l fou r sides—"detached " i s wha t w e cal l the m 
now; a s kids, we just calle d them "huge"—an d th e backyard s wer e bi g 
enough fo r an y gam e an y ki d coul d eve r wan t t o play . I  had a  whol e 
different bunc h o f friend s ove r a t m y grandparents' , an d w e playe d a 
whole differen t bunc h o f games . Fo r a  kid , I  guess , i t reall y wa s a 
different world . 

I loved stayin g wit h m y grandparents . I t wa s a little bi t becaus e o f 
the yar d an d th e game s bu t i t wa s mostl y becaus e o f them . M y 
grandfather wa s a  truc k tir e salesma n an d h e mad e hi s livin g o n th e 
road, an d h e wa s grea t a t i t an d h e love d it , unti l somebod y i n som e 
regional offic e somewher e decide d tha t truc k tire s coul d no t b e sol d 
efficiently b y travelin g salesmen , an d the y wer e no t confuse d b y th e 
fact tha t m y grandfathe r wa s alread y doin g precisel y wha t coul d no t 
be done. S o they move d m y grandfathe r insid e a store, and he becam e 
an automobile tir e salesman, and he was great a t this too, bu t h e love d 
it a  lo t less . M y grandfathe r wa s als o a  repairman—o f al l thing s 
mechanical an d o f man y thing s familial—an d h e wa s lik e a  fathe r t o 
me, an d h e was , I  guess , on e o f m y firs t rea l teachers . H e taugh t m e 
how t o thro w an d hi t a  baseball , an d late r ho w t o fi x a  car , an d i n 
between h e trie d t o teac h m e ho w t o rid e a  bicycle , bu t a t thi s h e 
failed, a s he coul d no t overcom e m y bike' s supernatura l attractio n t o 
large inanimate object s lik e parked car s and brick wall s and even, wit h 
an odds-defyin g accuracy , th e goalpost s o n a  footbal l field . H e als o 
taught m e m y firs t complet e sentence—"Pop-po p ca n fix an y damne d 
thing"—as wel l a s m y firs t lesso n i n manners , a  lesso n I  proudl y 
displayed t o m y mothe r o n a  cit y bu s on e Saturda y morning , afte r a 
well-dressed ma n stumble d u p th e step s an d fel l t o th e floor : "Fal l 
down," I  shouted helpfully , t o m y mom an d all concerned riders , "an d 



The First Object  of Government:  Creation  Myths |  2 9 

bust th e ass! " Fo r this , I  ha d t o was h m y mout h ou t wit h soap , an d 
my grandfathe r ha d t o was h ou r ne w use d car . 

My grandmothe r wa s m y teache r too , an d i n a  sens e ha d t o d o 
double duty , a s sh e ha d t o hel p m e unlear n a  grea t man y o f m y 
grandfather's lessons . M y grandmother wa s an executive secretary, and 
she could type and take shorthand an d take minutes and balance book s 
and edi t correspondenc e an d I  hardl y kno w wha t else , excep t tha t i t 
seems t o m e a  saf e gues s tha t sh e wa s a s muc h responsibl e fo r he r 
company's succes s as was the company presiden t sh e worked for , eve n 
if he got paid fiftee n o r twenty time s as much. An d i f my grandfathe r 
could fi x anythin g tha t wa s broke , m y grandmothe r coul d hea l 
anything tha t wa s hurt : ther e i s n o wor d bi g enoug h t o describ e th e 
love she had for he r grandchildren , and none goo d enoug h t o describ e 
the comfor t w e fel t i n he r arms . Sh e taugh t m e a  lot o f things—littl e 
things lik e no t t o sa y "ain't " ( I stil l don't) , an d bi g thing s lik e takin g 
care o f th e peopl e wh o nee d yo u ( I try), bu t abov e all , she taught m e 
what it' s lik e t o fee l safe , an d that' s jus t abou t th e bes t feelin g i n th e 
world. 

I seemed to know al l the people i n my grandparents ' neighborhood , 
and the y al l seeme d t o kno w me . Th e Burkhardt s live d o n on e side , 
and they were sometimes my baby-sitter s whe n m y grandparents wer e 
at work , an d thei r hous e alway s smelle d wonderfull y lik e tomat o 
sauce, whic h was , m y grandfathe r explained , becaus e Mrs . Burkhard t 
was a n Italian . Th e Sanderse s live d o n th e othe r side , an d the y als o 
were sometime s m y baby-sitters , an d Mrs . Sanders always wor e whit e 
clothes, an d tha t wa s because , a s m y grandmothe r explained , Mrs . 
Sanders wa s a  nurse . Thi s simpl e orde r coul d hav e becom e might y 
complicated o n th e da y tha t Mrs . Sander s mad e spaghett i fo r dinner , 
but i t wa s soo n overwhelme d b y a  mor e fundamenta l truth . Mrs . 
Sanders, according to m y grandmother , worke d a t St. Francis Hospita l 
because sh e was a Catholic, an d i t turned ou t tha t Mrs . Burkhardt wa s 
also a  Catholic , an d Tomm y Sidowski , wh o wa s a  kid abou t m y ag e 
who lived behind m y grandparents , and whom I  knew pretty well , and 
who was , accordin g t o m y grandfather , a  "Polack"—well , h e wa s a 
Catholic too . Suddenly , th e bewilderin g fragment s o f identit y ha d 
yielded thei r commo n denominator , an d tha t i s why, a t the ag e of six , 
I becam e a  Catholic , a  developmen t that , unfortunately , wen t 
completely ove r th e head s o f m y grandparents , wh o coul d no t 
understand wh y I  kep t sayin g tha t I  wa s a  Catholi c when , the y 
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insisted, I  wa s hardl y eve n a  Methodist . M y grandparent s an d I 
eventually reache d a n understanding o n the matter , an d it was agreed 
that I  could becom e a  Catholi c late r o n i f I  stil l wante d to , and tha t 
arrangement wa s basically satisfactor y t o me , though i t di d not kee p 
me fro m dippin g int o th e ashtray fo r th e nex t fe w Ash Wednesdays. 
My grandparent s eve n le t m e be Italian—though onl y partly , an d on 
my mother' s side , whatever tha t meant—bu t o n my subsequent desir e 
to becom e a  Polack the y remaine d uncompromising . Whic h was fine, 
because Tomm y Sidowsk i wasn' t eve n m y bes t friend . 

The Sanderses had two boys, Huey an d Michael, and Huey was just 
a year younge r tha n me , and it was Huey wh o would becom e m y best 
friend i n the world. W e started playin g togethe r i n my grandparents ' 
backyard whe n I  was barely five , an d for a s long a s I can remember , 
we wer e playin g basebal l an d baseball-relate d games . Mos t o f thes e 
games w e made up , partly because , wit h jus t th e two of us , it woul d 
have been difficul t t o field two standard teams, but also because i t was 
our unspoke n desir e tha t i n the game s w e played , neithe r on e o f u s 
should reall y win or lose. W e played som e games that we copied fro m 
other kids—Wall-Bal l wa s no t on e o f ou r originals—bu t als o som e 
games tha t w e mad e u p fro m scratc h ove r th e years , game s lik e U p 
Against th e Wall , Of f th e Roof , Perfec t Game , Doubl e Play , an d 
Rundown. 

For eac h of our games we made up rules. Th e object o f Up Agains t 
The Wal l wa s fo r th e fielder—w e alway s imagine d w e wer e som e 
Phillie outfielder , usuall y eithe r Johnn y Calliso n o r Ton y 
Gonzalez—to mak e a  great leapin g catc h b y hurlin g hi s body agains t 
the bric k wal l o f m y grandparents ' house ; the "batter " woul d accom -
modate b y throwin g th e bal l jus t ove r th e fielder' s head . W e ha d a 
scoring system for the catches: one point fo r a catch, two points i f you 
juggled th e bal l an d caught it , three point s i f you caugh t i t abov e a n 
imaginary lin e on the wall, and four point s i f you caugh t th e ball and 
hit the wall with sufficien t forc e o r friction t o draw blood . W e scored 
each catch, but did not keep a  running tally ; the game ended whe n we 
had draw n to o muc h blood , o r whe n w e brok e on e o f m y grand -
parents' windows . 

Off th e Roof wa s our variatio n o n Wall-Ball . Th e "batter " thre w 
the bal l ont o m y grandparents ' roof , an d the fielde r trie d t o catc h i t 
when i t rolle d off . Thi s wa s tougher tha n i t sounds , thank s t o m y 
grandparents' rai n gutter , which , w e discovere d on e day , caused th e 
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ball t o ho p a t impossibl e height s an d angles . Yo u go t a  hi t i f th e 
fielder misse d the ball , were "out " i f the fielder caugh t it , and lost you r 
turn a t ba t i f yo u thre w th e bal l ove r th e roof . W e score d i t lik e a 
regular game , bu t neve r complete d a n officia l one , eac h effor t bein g 
called sometime i n the middl e innings , when m y grandfathe r go t tire d 
of gettin g th e bal l ou t o f th e gutter . 

Perfect Gam e wa s a n effor t b y a  pitcher—usuall y Huey , a s eithe r 
Jim Bunnin g o r Chri s Short—t o thro w one , that is , to recor d twenty -
seven straigh t outs . Th e catche r calle d th e pitche s a s well a s the ball s 
and strikes—and , fo r tha t matter , als o the play-by-play—whic h mean t 
that ever y gam e ende d wit h th e nearl y intolerabl e suspens e o f a  ful l 
count o n th e twenty-sevent h batter . Almos t ever y effor t wa s 
successful, thank s mostly to the propensity o f the imaginary batter s t o 
chase an d foul-of f eve n th e wildes t pitches . Th e onl y exception s 
occurred when the pitcher would refuse the benevolent product s o f the 
catcher's imagination ; th e pitche r woul d the n sho w remarkabl e 
fortitude i n overcomin g th e adversit y o f on e wal k o r sometime s eve n 
two. 

Double Pla y wa s reall y no t muc h mor e tha n ou r practic e o f tha t 
baseball play . Whicheve r on e o f u s wa s th e firs t basema n woul d 
throw a  groundbal l t o th e othe r fielder , wh o coul d b e eithe r a 
shortstop o r a  secon d baseman , dependin g o n hi s identit y o n tha t 
particular day : whe n Hue y wa s Bobb y Win e h e playe d shortstop , 
when he was Tony Taylo r h e played secon d base ; I was always Cooki e 
Rojas, who coul d pla y any position. Th e middle infielder , whoeve r h e 
was, woul d ta g secon d base , an d rela y th e bal l t o th e firs t baseman , 
who woul d decide , based on a  very comple x mathematica l calculatio n 
involving variou s law s o f physic s an d als o littl e kid' s moods , whethe r 
the thro w wa s i n tim e t o complet e th e doubl e play . Th e middl e 
infielder di d no t alway s agre e wit h th e call , an d tha t prompte d 
occasional rhubarbs , a s th e infielde r wen t nose-to-nos e wit h th e firs t 
base umpire , who , o f course , use d t o b e th e firs t baseman , bu t wh o 
had no w assume d a  distinctly antagonisti c persona . Thing s would ge t 
particularly heated—an d complicated—whe n th e firs t basema n woul d 
rematerialize an d join th e fray , an d sometime s th e combine d forc e o f 
their argument s woul d persuad e th e umpir e t o chang e hi s mind. Thi s 
rarely happened , however , an d th e rhubarb s wer e mostl y jus t a n 
excuse t o practic e cussing . Doubl e Pla y usuall y wen t th e ful l nin e 
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innings, the exceptions occurrin g onl y when game s were suspended o n 
account o f th e adult s overhearin g th e rhubarbs . 

All bu t on e o f ou r game s wer e designe d t o b e playe d b y jus t tw o 
people; th e exceptio n wa s Rundown. Rundow n require d tw o fielder s 
and a baserunner: the fielders, stationed a t first an d second bases, threw 
the bal l bac k an d forth , an d th e baserunne r woul d a t som e poin t 
attempt t o leav e firs t bas e an d ge t t o secon d or , onc e caugh t i n a 
rundown, a t leas t mak e i t safel y bac k t o first . Ther e wer e n o point s 
and n o scoring ; th e runne r eithe r mad e i t safel y o r not . 

Huey an d I  coul d b e th e fielder s i n Rundown , bu t w e neede d a 
baserunner, an d neithe r m y grandparent s no r Huey' s mo m wer e 
generally u p t o th e task . Fortunately , however , Huey' s folk s ha d 
planned ahead , an d the y provide d Hue y wit h a  ki d brothe r name d 
Michael, an d whil e Michae l wa s generall y n o mor e usefu l tha n an y 
other ki d brothe r o r sister—hi s primar y functio n seeme d t o revolv e 
around whining , whic h wa s eithe r th e caus e o r effec t o f ou r genera l 
indifference t o hi s existence—stil l Michae l mad e a  perfectly adequate , 
and eventuall y a n absolutel y perfect , stead y runne r i n ou r game . 

What wa s s o perfec t abou t Michae l wa s tha t h e wa s alway s "out" : 
in al l the game s o f Rundow n w e played , h e neve r onc e stol e second , 
nor eve n mad e i t safely bac k t o first . Thi s required , admittedly , som e 
ingenuity o n ou r part : h e seemed , sometimes , lik e h e wa s going t o b e 
safe, a s when on e o f u s mad e a  wild throw , an d h e seemed , o n othe r 
occasions, lik e h e migh t actuall y be  safe, a s whe n h e appeare d t o b e 
standing on second base before th e ball's arrival, but invariabl y fortun e 
intervened, and Mike would accidentall y trip in the base path ove r ou r 
outstretched arms , or overru n th e base , propelled b y some mysteriou s 
natural forc e tha t looke d strangel y lik e Hue y o r me . Whe n thes e 
physical phenomen a wer e no t denyin g Michae l hi s due, fat e nonethe -
less conspire d agains t him ; eithe r Hue y o r I  ha d invariabl y calle d 
"time-out" (whethe r o r no t Michae l actually hear d us) , and "time-out " 
meant, b y rul e o f course , tha t th e gam e ha d t o star t over . I t i s a 
wonder, give n hi s stead y misfortune , tha t Michae l continue d t o pla y 
with us , bu t h e did , an d h e alway s seeme d t o hav e fun . 

For Hue y an d m e there was something a  bit to o crud e an d obviou s 
about ou r scheme s agains t Michael , an d I  suspec t w e woul d hav e 
soured o n the m ove r time . Bu t i t neve r becam e a n issue , thank s t o 
Richie Ashburn, wh o wa s a radio announce r fo r th e Phillies , and wh o 
explained, a s Hue y an d I  listene d intentl y t o wha t wa s probabl y 
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another Phillie s loss , that som e haples s Philli e playe r ha d bee n tagge d 
out a t firs t eve n thoug h h e ha d apparentl y single d because , afte r 
crossing th e bag , h e ha d turne d th e wron g way . Hue y an d I  looke d 
at eac h othe r th e instan t w e hear d th e call , an d w e smiled . 

A littl e knowledge ca n b e dangerous , an d the knowledge w e gaine d 
that da y wa s certainl y hazardou s t o Michael' s hope s fo r Rundow n 
success. W e had Michael caugh t i n a rundown earl y in our nex t game , 
when Huey' s thro w bounce d of f m y glov e an d rolle d t o m y grand -
parents' fence . I  retrieved th e bal l and threw i t to Huey , bu t Michae l 
had arrived at second base well ahead of the throw. Mik e stood o n th e 
base an d waited . H e mus t hav e bee n surprise d tha t Hue y di d no t tr y 
to dra g hi m off , an d the n downrigh t stunne d tha t I  di d no t star t 
yelling, "tim e out." An d a s the seconds passed, his bewilderment mus t 
have yielde d t o a  sense o f triumph , a s he stoo d ther e o n secon d base , 
and turned t o reve l i n hi s victory ove r hi s former oppressors . An d al l 
of tha t mus t hav e merel y compounde d hi s sens e o f frustration , whe n 
Huey slappe d hi m i n th e ches t wit h hi s glove , an d said , matter-of -
factly, "You'r e out ; yo u turne d th e wron g way. " 

Mike, relentlessly gullible , buried hi s head in his hands. "Goo d try , 
Mike," w e said , probabl y les s t o consol e hi m tha n t o maintai n hi s 
interest i n th e game . Bu t i t wa s hardl y necessary : w e coul d no t hav e 
deterred Mik e i f we ha d tried . Wit h gri m determination, Mik e du g i n 
for anothe r try . 

But, o f course , ther e wa s n o hope . Al l da y long , tr y a s h e might , 
he simply coul d no t avoi d turnin g th e wron g way . T o hi s left , t o hi s 
right, clockwise , o r counterclockwise , ever y wa y wa s the wron g way . 
First bas e o r secon d base , of f th e bas e o r o n it , h e wa s "out. " An d 
what stand s ou t mos t abou t tha t da y i s ho w Hue y an d I  ende d u p 
laughing abou t it , soo n hysterically , an d the n s o har d tha t w e coul d 
barely sputte r ou t wha t ha d becom e Mike' s motto . Eventuall y w e 
didn't eve n need to say it, we just started laughing and walking towar d 
Mike wit h th e ball , excep t fo r th e time s tha t w e wer e laughin g to o 
hard t o walk , an d ha d t o crawl . An d Mik e wa s laughing s o har d tha t 
he ende d u p o n th e groun d wit h us , an d I  though t tha t i t wa s jus t 
because Hue y an d I  wer e laughin g s o hard , bu t no w I  realiz e tha t h e 
always kne w exactl y wha t w e were u p to , an d tha t th e jok e al l alon g 
wasn't reall y o n him , o r eve n o n Hue y an d me : i t wa s reall y our 
joke—it belonge d t o al l thre e o f us . 
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For a  brie f while , Hue y an d I  trie d ou r rule s outsid e m y grand -
parents' backyard . W e played basebal l on e day with a  bunch o f othe r 
kids, an d Hue y wa s playin g firs t bas e an d I  wa s a t second , an d a  ki d 
on th e opposin g tea m go t a  hit , an d I , with uncharacteristi c bravado , 
yelled tha t th e ki d turne d th e wron g way . Hue y marche d u p t o th e 
kid an d tagge d hi m an d said , "you'r e out, " an d eventuall y al l the kid s 
on ou r tea m caugh t on , an d the y starte d yelling , "that' s right, " an d 
"he's out, " an d "h e turned th e wron g way. " An d th e ki d complaine d 
a little , bu t i t hardl y mattered : h e was out—he ha d turne d th e wron g 
way. 

We kep t thi s up fo r abou t a  week. Onc e a  game, no matte r whic h 
way som e ki d woul d turn , Hue y o r I  would yel l tha t th e ki d turne d 
the wrong way, and Huey woul d ta g the kid out . Th e kid would loo k 
puzzled, an d somebody o n ou r tea m would sa y something abou t ho w 
you hav e to kno w th e rules , and the kid' s teammates would shru g lik e 
"hey, what ca n we do, " an d sometime s they'd eve n ge t ma d a t the ki d 
for no t knowin g whic h wa y to turn . The n on e da y I  yelled tha t a  kid 
had turned th e wrong way , an d Huey wen t u p t o ta g him, and the ki d 
yelled back , " I onl y too k on e step , yo u idiot! " H e wa s ver y sur e o f 
himself, and he was also very big , and Huey an d I both knew , withou t 
needing t o consul t o n th e matter , tha t th e ki d wa s safe , an d tha t w e 
had a  new rule . W e decide d instea d to dro p th e ol d one : "yo u turne d 
the wron g way " wa s fun wit h Michael , bu t i t was just a  hassle outsid e 
my grandparents ' backyard . 

When I  was eleve n m y mo m remarrie d an d w e move d away , an d I 
pretty muc h los t touc h wit h Hue y an d Mik e an d th e whol e gan g o f 
kids i n m y grandparents ' neighborhood . I  didn' t ge t t o spen d 
summers wit h m y grandparent s anymore , an d Hue y mad e othe r 
friends, an d I  really go t to se e him onl y a t Christmas . Fo r a  few year s 
I stil l go t hi m Christma s presents , lik e som e basebal l card s o r comi c 
books, bu t the n h e seemed to o ol d fo r those , an d I  didn' t kno w wha t 
to ge t him , an d the n I  didn' t g o se e hi m a t all . 

It wa s 1976 , and I  wa s a  sophomor e i n colleg e i n Nort h Carolina , 
when m y grandparent s calle d m e with th e new s about Huey . H e ha d 
become th e firs t ki d i n hi s family t o g o to college , and h e wa s nearin g 
the en d o f hi s freshma n yea r a t th e Universit y o f Delaware . H e wa s 
on hi s wa y t o Florid a fo r hi s sprin g break , an d h e an d hi s frien d 
stopped fo r ga s i n Nort h Carolina . The y fille d th e tan k an d looke d 
for somebod y t o giv e thei r mone y to , bu t a s th e witnesse s late r 



The First Object of Government:  Creation  Myths |  3 5 

explained, ther e appeare d t o b e n o on e there . S o Huey an d hi s frien d 
got tire d o f lookin g an d waiting , an d the y go t bac k i n thei r car , an d 
drove away . A t tha t momen t th e ga s station owne r showe d up , an d 
he ha d a  rifle , an d h e sho t m y frien d Hue y i n th e head . Hue y died . 
He wa s eightee n year s old . 

The ga s statio n owne r wa s a t firs t no t charged , bu t th e attorne y 
general o f Delaware intervened , an d the ma n eventually ple d guilt y t o 
manslaughter an d serve d a  yea r o r s o i n prison , an d wa s reportedl y 
much aggrieve d eve n a t that . H e was , after all , merely defendin g wha t 
was rightfull y his . 

Huey an d I  ha d playe d a  lo t o f game s when w e wer e kids , an d w e 
made u p a  lo t o f rules . Som e o f the m wer e good , an d som e o f the m 
were bad , and , lookin g back , som e o f the m coul d hav e bee n both , 
depending o n ho w yo u use d them . Bu t ther e i s in m y min d nothin g 
doubtful o r contingen t o r equivoca l abou t this : it' s a  ba d rule— a 
terrible, vicious , hatefu l rule—tha t say s it' s basicall y oka y t o shoo t a 
kid wh o doesn' t pa y fo r a  tan k o f gas . An d I  canno t hel p thinkin g 
when I  remembe r Hue y tha t somebody , somehow , ha s u s playin g a 
really stupi d game , an d tha t somewher e alon g th e line , we—al l o f 
us—turned th e wron g way . 

I didn' t g o t o Huey' s funeral , bu t m y grandparent s did , an d the y 
said i t wa s a  prett y roug h thing , especiall y fo r Huey' s mom . Bu t 
probably nobod y too k i t harde r than Michael . Mik e wa s always kin d 
of shy, but afte r Huey' s death , he seemed to clos e off completel y fro m 
the res t of the world. I t wasn' t unti l hi s mom died , some twenty year s 
later, tha t Mik e reall y wen t outsid e again . H e wa s thirty-fou r whe n 
he go t a  job an d learne d ho w t o drive . I t wa s m y grandfathe r wh o 
taught him . 

The Original Construction 

The Unite d State s celebrate d th e bicentennia l o f it s Constitutio n i n 
1987, bu t th e celebration s wer e momentaril y interrupte d b y a 
dissenting opinion . I t wa s Supreme Cour t Justic e Thurgoo d Marshal l 
who sounde d a  mor e critica l note : th e Constitution—a s originall y 
constructed i n 1787—wa s not , h e said , necessaril y wort h celebrating . 
Justice Marshall objecte d t o the "complacen t belief " tha t th e foundin g 
fathers presente d u s wit h a  finishe d produc t tw o centurie s ago , a 
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completed tex t wit h a  meaning permanentl y fixed . Fo r Marshall , th e 
Constitution wa s an d remaine d a  livin g document ; i t ha d t o be , 
because th e initia l effor t wa s s o fundamentall y flawed : 

Nor d o I find th e wisdom, foresight , an d sense of justice exhibited b y 
the framer s particularl y profound . T o th e contrary , th e governmen t 
they devised was defective from the start, requiring several amendments, 
a civil war, and momentous socia l transformation t o attai n the syste m 
of constitutiona l governments , an d it s respec t fo r th e individua l 
freedoms an d human rights , that w e hold a s fundamental today . 

What Marshal l sa w i n th e Constitutio n o f 178 7 wa s principall y 
contradiction: a  text tha t purport s t o represen t th e voic e o f "W e th e 
people," tha t assert s at the outset a  dedication t o justice and to liberty , 
and tha t i s designed t o b e th e governin g charte r o f a  nation premise d 
on th e self-eviden t truth s o f huma n equalit y an d inalienabl e rights , i n 
fact exclude d fro m it s protection s al l bu t a  privilege d few , an d 
acquiesced i n the complete subordination—throug h chatte l slavery—of 
a substantia l par t o f it s citizenry . A s Marshal l explained , "Mora l 
principles against slavery, for those who had them, were compromised , 
with n o explanatio n o f th e conflictin g principle s fo r whic h th e 
American Revolutionar y Wa r ha d ostensibl y bee n fought." 1 

Marshall's statement s evoke d th e predictabl e howl s o f protest : hi s 
comments wer e unpatriotic , unseemly , an d ill-tempered . Bu t wha t 
Marshall's critic s di d no t say , an d wha t the y coul d no t say , wa s tha t 
he wa s wrong . 

The Constitutio n wa s writte n b y som e ver y smar t people ; o n thi s 
score, Marshall and his critics would agree . Bu t Marshall was revealin g 
an additional, less comfortable truth : that the Constitution wa s written 
for "smart " people—i t protected , abov e all , th e interest s o f a  natura l 
elite. Right s i n propert y wer e ascendant ; individua l interes t th e 
priority; libert y th e governin g principle . I t wa s inevitabl e i n suc h a 
scheme that the "diversit y in the faculties o f men" would lea d to socia l 
and economi c inequality , an d ther e wa s n o communitaria n ethic , n o 
egalitarian commitment t o mitigat e the trend. Quit e the contrary: th e 
"first object " o f th e ne w governmen t wa s th e preservatio n o f th e 
natural order . Th e rule s i t establishe d wer e thos e dictate d b y nature , 
and the y were—naturally—th e rule s o f a  rigged game : for thos e bor n 
to lose , i t woul d b e ver y difficul t t o win . 
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The Spiri t o f th e Natio n 

The framers o f the Constitutio n o f 178 7 had choices to make , some 
theoretical, som e practical . No t infrequently , the y chos e th e les s 
egalitarian path, even when tha t path entangle d them i n contradiction . 

They spoke o f themselves as "we the people," bu t the y embraced a n 
ethos o f libera l individualis m tha t wa s explicitl y a t odd s wit h com -
munitarian norms . Thos e communities , principall y i n th e agraria n 
South, tha t continue d t o champio n republica n virtues , did so withou t 
abandoning thei r commitmen t t o th e traditiona l hierarchie s o f socia l 
and politica l life . Los t betwee n thes e competin g ethos—th e libera l 
individualism of northern Federalist s on the one hand, the conservativ e 
communitarianism o f souther n Republican s o n th e other—wa s an y 
sense of the egalitarian commitments o f a Rousseau; indeed , there is no 
record tha t th e grea t Frenc h philosophe r wa s eve n mentione d a t th e 
1787 convention. A s a result, the founding father s al l could agre e wit h 
Jefferson's ringin g declaration that "al l men are created equal" precisely 
because they shared common groun d i n rejecting that notion , excep t a t 
an impossibl e leve l o f politica l abstraction . 

The framers spok e i n universal term s about "liberty, " "justice, " an d 
"equality," bu t thes e principle s seeme d merel y instrumenta l t o right s 
in property , right s tha t wer e o f rea l importanc e onl y t o a  privilege d 
few. Thus , partl y echoin g Locke , the y construe d "liberty " t o mean , 
above all , th e natura l righ t t o ow n privat e property , t o maintain , 
through th e protection o f the state , the fruits o f one' s labor . "Justice " 
in tur n becam e th e protectio n o f propert y fro m th e democrati c 
impulses of the laboring masses ; "equality" then became the equal righ t 
to own property, an d enjoy th e attendant public benefit s o f propertie d 
status. 

And o n thi s score , th e framer s wer e mor e o r les s explici t abou t 
what the y wer e doing . Accordin g t o Madison' s note s on th e Philadel -
phia convention , Charle s Pinckne y o f Sout h Carolin a wa s move d t o 
remark o n th e singula r equalit y o f th e America n people : 

Among them there are fewer distinctions of fortune & less of rank, than 
among inhabitants o f an y other nation . Ever y freeman ha s a  right to 
the same protection &  security; and a very moderate shar e of propert y 
entitles the m t o al l th e honor s an d privilege s th e publi c ca n bestow : 
hence arises a greater equality, than is to be found amon g the people of 
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any othe r country , an d a n equalit y whic h i s more likel y t o continu e 
. .  . because i n a  new countr y .  .  .  where industr y mus t b e rewarde d 
with competency , there will be few poor , and few dependent . 

Madison concurred , bu t fel t compelle d t o point ou t tha t "equality, " a s 
Pinckney woul d hav e it , di d no t includ e a n identit y o f materia l 
interests. A s Shay' s Rebellio n ha d mad e clear , alread y ther e wer e 
"different interests"—betwee n creditor s an d debtors , farmer s an d 
manufacturers, an d "particularl y th e distinctio n o f ric h &  poor"—an d 
these woul d likel y intensif y ove r time : 

An increas e o f populatio n wil l o f necessit y increase the proportion o f 
those who will labour under all the hardships of life, & secretly sigh for 
a more equal distribution o f its blessings. Thes e may in time outnum -
ber those who are placed above the feelings o f indigence. Accordin g to 
the equa l law s o f suffrage , th e powe r wil l slid e int o th e hand s o f th e 
former. N o agrarian attempts have yet been made in this Country, but 
symptoms, of a leveling spirit, as we have understood, have sufficientl y 
appeared in a  certain quarte r to giv e notice o f the future danger . 

Hamilton agree d wit h Madison : "I t wa s certainl y true : tha t nothin g 
like a n equalit y o f propert y existed : tha t a n inequalit y woul d exis t a s 
long a s liberty existed , and tha t i t would unavoidabl y resul t fro m tha t 
very liberty itself . Thi s inequality o f property constitute d th e grea t & 
fundamental distinctio n i n Society." 2 

Rousseau ha d recognize d thi s phenomenon: "I t i s precisely becaus e 
the forc e o f thing s alway s tend s t o destro y equality, " h e ha d written , 
"that th e forc e o f legislatio n mus t ten d t o maintai n it. " But , writin g 
in The  Federalist  Papers,  Madiso n mad e clear , tha t i f Rousseau' s 
observation wa s correct , hi s prescriptio n wa s wrong : th e dut y o f 
government wa s t o preserv e inequality . 

The diversity in the faculties o f men, from which the rights of property 
originate, is not less an insuperable obstacle to a uniformity o f interests. 
The protectio n o f thes e facultie s i s th e firs t objec t o f government . 
From th e protectio n o f differen t an d unequa l facultie s o f acquirin g 
property, th e possessio n o f differen t degree s an d kind s o f propert y 
immediately results ; and from th e influence o f these on the sentiment s 
and views of the respective proprietors, ensues a division o f the society 
into differen t interest s an d parties. 
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"The laten t cause s o f faction, " Madiso n concluded , "ar e thus sow n i n 
the natur e o f man. " Hamilto n agreed ; inequalit y wa s natural , 
inevitable, an d a n altogethe r prope r foundatio n fo r government : 

All communitie s divid e themselve s int o th e fe w an d the many . Th e 
first ar e the rich and well-born, the othe r the mass of the people. Th e 
voice of the people has been said to be the voice of God ; and howeve r 
generally this maxim has been quoted and believed, it is not true in fact. 
The people are turbulent an d changing; they seldom judge or determine 
right. Giv e therefore t o the first clas s a distinct permanent share in the 
government. .  .  .  Nothin g bu t a  permanen t bod y ca n chec k th e 
imprudence o f democracy . 

The notio n wa s perhap s mos t full y develope d i n Joh n Adams' s 
Discourses on Davila. There , Adams posited th e existence of a  "natura l 
aristocracy": "ever y society, " h e wrote , "naturall y produce s a n orde r 
of men , whic h i t i s impossibl e t o confin e t o a n equalit y o f rights. " 
The rhetori c wa s to o stron g fo r som e o f hi s countrymen , bu t th e 
central premis e wa s widel y shared : ther e i s a  socia l order , an d i t i s 
altogether natural . 

Perhaps no word dominate d th e rhetoric o f the convention lik e this 
one: everything—rights, laws , orders, the government itself—al l ha d t o 
be "natural. " Montesquieu—par t naturalist , par t empiricist—ha d 
suggested tha t th e natura l la w o f eac h natio n woul d var y wit h it s 
natural conditions : th e prope r governmen t wa s the on e tha t consiste d 
with th e "spiri t o f th e nation. " N o authorit y wa s cite d a t th e 
convention mor e than Montesquieu, an d no idea seemed to capture th e 
framers' imaginatio n lik e thi s one . Th e ne w governmen t ha d t o sui t 
the country' s nature : i t ha d t o accommodate , no t shape , th e natura l 
order o f things. 3 

America's natura l orde r i n tur n seeme d t o depen d o n thre e 
interrelated phenomena . Ther e was , first , huma n nature . Ther e wa s 
near unanimous agreemen t wit h Madison' s sentimen t tha t self-interes t 
was "sow n i n th e natur e o f man" ; rejecte d wa s the Republica n visio n 
of a n enlightene d citizenry , traine d i n civi c virtue , findin g it s fulles t 
political expressio n i n the ide a of th e publi c good . "I t i s the natur e o f 
man," proclaime d Jame s Wilso n durin g th e ratificatio n debates , "t o 
pursue hi s ow n interest , i n preferenc e t o th e publi c good. " Noa h 
Webster, writin g a s " A Citize n o f America, " insiste d tha t "[t]h e firs t 
and almos t onl y principl e tha t govern s men , i s interest"  (emphasi s i n 
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original). Ther e was no altruism in this conception o f humanity ; "me n 
are," a s Hamilto n summarize d it , "ambitious , vindictive , an d rapa -
cious." 

There was, second, natural inequality . Th e more egalitarian-minde d 
Republicans, following Rousseau , had posited a  community o f genuin e 
equals: the y advocate d wha t fo r th e nex t tw o centurie s woul d b e 
cryptically an d ofte n pejorativel y describe d a s "socia l equality. " Bu t 
for mos t o f th e framers , suc h a  stat e wa s inconceivable . Som e men , 
they reasoned , woul d naturall y achiev e greate r success  tha n others , i f 
they wer e simpl y lef t t o pursu e thei r interests ; i t wa s th e inevitabl e 
result o f th e "diversit y i n th e facultie s o f men. " Thu s aros e th e 
distinctions between classes—between ric h and poor, between creditor s 
and debtors—distinctions tha t are , as Madison explained in a 1787 letter 
to Jefferson, "variou s an d unavoidable, " du e t o th e "unequa l facultie s 
of acquiring " property . Thes e are , Madiso n explained , "natura l 
distinctions," unlik e the "artificia l distinctions " create d b y politics an d 
religion. I t wa s no t a  great lea p t o Adams' s natura l aristocracy , eve n 
if, fo r politica l reasons , fe w Federalists—an d stil l fewe r Republi -
cans—were openl y willin g t o mak e it . 

There were , finally , natura l rights . Th e notio n i s generall y 
attributed t o Locke , bu t th e America n conceptio n i s probabl y 
somewhat original : Locke' s Treatises  on Government  likel y relie d to o 
heavily o n biblica l authorit y fo r th e deist s wh o founde d th e ne w 
nation, an d ther e i s n o rea l evidenc e tha t th e mor e significan t 
exposition o f right s i n th e Second  Treatise  wa s eve n rea d b y th e 
framers. Wha t th e American s fashione d wa s a  conceptio n o f natura l 
rights that lacked Locke's rigorous conceptua l framework , an d perhaps 
also his conditions. Fo r Locke , the socia l compact limite d the exercis e 
of rights , an d eve n "inalienabl e rights " o f "life " an d "property " 
required the protection o f positive law . Fo r the framers, natura l right s 
referred mor e loosel y t o freedom s whic h th e governmen t wa s boun d 
to respect : rights to life, liberty, an d property. Thes e were more likel y 
to b e genuinely inalienable—the y coul d no t b e ceded to the state—an d 
genuinely natural—the y precede d th e state , an d gav e ris e to , bu t di d 
not depen d upon , it s positiv e laws. 4 

The distinctio n ma y b e mor e tha n semantic : i t ma y explai n th e 
framers' otherwis e remarkabl e capacit y fo r inequality . Th e America n 
conception o f natura l rights clearly underlies Madison's "firs t objec t o f 
government"; th e socia l compac t canno t embrac e limitation s o n th e 
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pursuits o f me n becaus e libert y is , a  priori , essentia l t o politica l life . 
Distinctions o f property , then , ar e roote d i n a n inviolabl e liberty : 
inequality become s a  politica l mandate . Thi s i s no t Rousseau , o f 
course, an d i t i s not eve n Locke . I t explains , perhaps, wh y "equality " 
almost neve r appear s a s a  firs t orde r principle : i t i s only a  condition , 
as in , fo r example , Joh n Dickinson' s devotio n t o "equa l liberty " o r 
"equal freedom. " Whe n th e framer s d o advocat e "equality"—a s whe n 
Noah Webster argues for an "equalit y of property"—it i s almost alway s 
"liberty" tha t i s on thei r minds : Webster's argumen t is , above all , fo r 
the fre e alienabilit y o f propert y rights , fo r th e accumulatio n o f 
property no t throug h divin e rights of inheritance , but throug h merit. 5 

America's natura l orde r ma y no t hav e bee n roote d i n Lock e o r 
Rousseau, bu t i t wa s clearl y a  produc t o f it s times . Th e modernis t 
shift fro m th e supernatura l t o the natural simpl y found ful l expressio n 
in th e ne w nation . Th e proces s wa s manifes t i n a  hos t o f materia l 
ways—in th e gradua l transition , fo r example , fro m religiou s t o 
property qualification s fo r suffrage—but it s most significant impact was 
on politica l theory : i t wa s no t God , bu t nature , tha t define d an d 
limited th e real m o f th e politicall y possible . Al l me n ma y hav e bee n 
created equal , an d ma y hav e bee n endowe d b y thei r creato r wit h 
inalienable rights , bu t the y di d no t al l evolv e i n equa l ways , an d th e 
terms o f thei r right s varie d wit h th e natur e o f things . Thus , i n 
America, di d th e creato r yiel d t o creation . 

"Justice," "liberty, " and "equality" al l assumed meanings constraine d 
by nature ; al l were shaped b y the "spirit " o f the American nation . A n 
undeniable par t o f tha t spiri t wa s it s natura l order : generation s o f 
Americans woul d stat e bot h a n empirica l an d a  political trut h whe n 
they claimed tha t their s was a "white man' s government." I t was onl y 
natural, then , tha t justice , liberty , an d equalit y shoul d b e reduce d t o 
fluctuating combination s o f obfuscation , oxymoron , an d empt y 
formalism: the y coul d the n accommodat e th e harshes t form s o f 
economic, social, and political oppression . The y could even accommo-
date slavery . 

The Centra l Parado x 

Slavery was not originall y a  distinct problem , i n part becaus e i t di d 
not begi n a s a  distinctiv e condition . Th e lin e betwee n servan t an d 
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slave wa s haz y i n th e earl y colonies ; i n fact , th e definin g feature s o f 
slavery would b e contested clea r through Reconstruction . I n addition , 
many o f th e lega l disabilitie s impose d o n colonia l bondsme n i n thei r 
various forms—o n slave s and servants of African , European , o r Nativ e 
American descent—wer e suffere d b y man y "free " peoples : Nativ e 
Americans, propertyles s me n regardles s o f thei r origins , an d women . 
For earl y colonia l thinkers , then , th e proble m o f slaver y wa s reall y a 
problem o f degree . 

But b y th e tim e o f th e Constitutiona l Convention , slaver y wa s 
sufficiently distinc t i n form an d fact t o pose a  peculiar challeng e to th e 
new nation' s political principles . Th e gradual separatio n o f slav e fro m 
servant happene d principall y a s a matter o f historica l accident , an d s o 
too di d th e gradua l correlatio n o f colo r an d condition . But , acciden t 
or not , thes e happened al l the same , and b y 178 7 there wa s no longe r 
mistaking slaver y wit h an y othe r for m o f servitude . T o b e sure , 
oppression, subordination , an d exclusio n persiste d t o varyin g degree s 
for man y groups . Bu t i f these hardship s constitute d a  continuum fo r 
eighteenth-century Americans , chatte l slaver y marke d it s logica l 
extreme. Fo r th e slave , a s fo r n o othe r group , th e disabilitie s wer e 
both complet e an d perpetual : th e slav e had , b y nature , n o cognizabl e 
rights, an d was , als o b y nature , i n ever y sens e th e inferio r o f th e 
citizen. Slaver y ha d becom e th e dichotomou s referen t fo r America n 
liberty and equality; thus most historians agree with Edmund Morgan' s 
appraisal tha t th e concurren t ris e o f libert y an d equality , o n th e on e 
hand, an d th e institutio n o f Africa n slavery , o n th e other , woul d 
become "th e centra l parado x o f America n history." 6 

But a s Morga n an d other s hav e noted , th e parado x i s no t mer e 
coincidence: libert y an d equality , a s America' s founder s cam e t o 
conceive them , wer e i n fac t deepl y dependen t o n slavery . Consider : 

Slavery provided a  frame of  reference  for the  American conception  of 
liberty and  an  omnipresent  reminder  of  the horrors of lost freedom. Th e 
rhetoric of the American Revolution neve r really did match the reality : 
the revol t itsel f ha d no t bee n a  popula r on e (a t mos t a  thir d o f 
Americans ha d sough t independence , an d mos t o f thos e fo r economi c 
reasons) and , with perhaps one significant exception , independence ha d 
generally faile d t o produc e socia l change . Bu t th e promis e o f it s 
principles—of libert y and equality—offered a  unifying them e for a  new 
people, an d slaver y offere d th e rhetorica l counterpoint . A t th e 
convention, then , Luthe r Marti n coul d protes t th e propose d congres -
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sional electora l scheme s b y insistin g tha t th e smalle r state s woul d b e 
"enslaved," whil e i n a  radicall y differen t context , Benjami n Frankli n 
could cautio n agains t th e perpetua l "servitude " o f legislators . I t wa s a 
pattern tha t woul d persis t fo r generations : eac h compromis e o f 
freedom wa s liable to b e condemned a s slavery. Interestingly , n o clas s 
was mor e read y t o leve l th e charg e tha n th e slaveholders : the y wer e 
ever vigilant agains t "enslavement " b y th e Federalists , abolitionists, o r 
the North . Perhaps , a s Morgan suggests , "Virginian s ma y hav e ha d a 
special appreciatio n o f th e freedo m dea r t o republicans , becaus e the y 
saw every da y wha t lif e withou t i t coul d b e like. " I n a  certain sense , 
their commitmen t t o libert y an d freedo m wa s there a t th e beginning , 
even i f i t onc e serve d differen t goals : th e firs t Virgini a colony—a t 
Roanoake—was founde d t o liberate African an d Indian slaves from th e 
Spanish.7 

Slavery became  the  litmus  test  of  American liberty,  which  embraced, 
above all  other  rights,  the  right  to  own  property,  including  slaves.  Th e 
almost incomprehensibl e notio n o f "huma n property" fille d the law of 
slavery wit h contradictions : th e ascendan t libera l conceptio n o f 
property hel d tha t i t mus t b e freel y alienable , an d i t abhorre d 
perpetuities, bu t th e la w o f huma n propert y full y consigne d labor—i t 
was freel y alienabl e onl y fo r thos e wh o sol d themselve s int o bond -
age—and maintaine d thos e laborer s i n perpetua l bondage . Th e 
contradictions, o f course , wer e a  matte r o f perspective : fo r th e 
slaveholder, th e la w wa s merel y vindicatin g th e right s i n thi s specie s 
of property , o n term s roughl y commensurat e wit h others . Thu s 
Locke, wh o denounce d hereditar y slavery , wa s cite d t o suppor t th e 
natural right s o f slaveholders ; an d Montesquieu' s condemnatio n o f 
slavery as "absolute power " wa s used to define the slaveholder's rights . 
Ultimately, respec t fo r thes e peculia r propert y right s becam e th e tes t 
of liberty , a s wel l a s th e preconditio n t o union . Speakin g a t th e 
Philadelphia convention , Pierc e Butler o f Sout h Carolin a insiste d tha t 
"[t]he security th e South 11 States want i s that thei r negroes ma y no t b e 
taken fro m them , whic h som e gentleme n withi n o r withou t doors , 
have a  very goo d min d to do. " And , according t o Madison' s note s o n 
the convention, Genera l Charle s Coteswort h Pinckne y "reminde d th e 
Convention tha t i f the Committe e shoul d fai l t o inser t som e securit y 
to th e Souther n State s ag ^ a n emancipatio n o f slaves , an d taxe s o n 
exports, he shdbe boun d b y duty t o hi s State to vote ag st their Report. " 
Pinckney, o f course , di d no t hav e t o mak e goo d o n hi s threat. 8 
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Slavery made  possible  the  universal  grant  of  liberty  to  freemen by 
removing from  the  body  politic  those  groups—labor and  the  poor—that 
otherwise posed  the  chief  threat  to  the  political order.  Federalist s an d 
Republicans share d a  fear o f th e mob : the "faction " tha t mos t worrie d 
both group s wa s th e democrati c majority . Bu t the y fashione d quit e 
different solutions . Fo r th e Federalists , the passions o f the democrati c 
masses neede d t o b e filtere d throug h a  more-or-les s representativ e 
elite—more representativ e fo r Madiso n eve n befor e hi s republica n 
conversion, les s representativ e fo r th e like s o f Adam s an d Hamilton . 
For th e Republicans , th e proble m ha d bee n solve d b y slavery . Th e 
mostly whit e freedme n i n the colonia l Sout h alway s seeme d t o b e o n 
the brin k o f rebellion : the y wer e largel y disempowere d becaus e the y 
owned n o property , an d the y wer e largel y withou t propert y becaus e 
of a  very artificia l lan d scarcity . Slaver y ease d the threat pose d b y th e 
freedmen: wit h slavery , th e numbe r o f indenture d servant s decrease d 
and s o too , then , th e numbe r o f me n turnin g free . Thos e wh o wer e 
free simpl y needed to be persuaded tha t they shared the interests of th e 
master class , a cause advance d principall y b y th e drawin g o f th e colo r 
line. O f course , slave s pose d thei r ow n threa t o f rebellion , bu t th e 
conditions o f bondag e an d th e harshnes s o f th e reprisa l (slave s wh o 
participated i n insurrection s face d grisl y "exemplar y deaths " b y slo w 
burning, dismemberment , o r b y bein g hange d i n chains ) tende d t o 
mitigate th e threat . A s a  result , slave s prove d les s dangerou s t o th e 
privileged clas s than di d fre e o r semifre e labor , an d th e latte r group s 
reaped som e o f th e benefit . A s Morgan concludes , "Aristocrat s coul d 
more safel y ensur e persona l equalit y i n a  slav e societ y tha n i n a  fre e 
one. Slave s di d no t becom e levelin g mobs." 9 

Slavery provided the  economic security  needed  to permit liberty.  I t i s 
easier to affor d libert y i n times of socia l peace and economi c stability , 
and slaver y helpe d ensur e bot h conditions . I n fact , slaver y helpe d 
ensure America n independence : th e Revolutio n itsel f woul d no t hav e 
been possibl e withou t th e fundin g secure d b y tobacc o exports , an d 
production o f tha t crop , o f course , wa s i n tur n mad e possibl e b y 
slavery. Fitting , then , tha t th e Virgini a Assembl y vote d i n 178 0 t o 
reward Revolutionar y soldier s with thre e hundre d acre s and a  slave.10 

Slavery provided the  measure of relative liberty  and equality  among  the 
white population. B y the mid-eighteenth century, the plantation owner , 
the yeoman farmer , an d even the whit e indentured servan t ha d this i n 
common: the y wer e no t slaves . The y were , relatively, equal , and the y 
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were, a s opposed t o blac k Americans , al l free ; i t wa s true i n fac t an d 
theory. B y th e nineteent h century , Joh n Calhou n coul d bra g o f 
slavery tha t i t "wa s the bes t guarante e t o equalit y amon g th e whites, " 
and h e wa s probabl y right . Congressma n Henr y Wis e coul d insist , 
without an y sense of irony , tha t "[t]h e principle o f slavery i s a leveling 
principle; i t i s friendl y t o equality . Brea k dow n slaver y an d yo u 
would wit h the sam e blow brea k dow n th e grea t democrati c principl e 
of equalit y amon g men. " A s lat e a s 1864 , Congressma n Aaro n 
Harding woul d complai n tha t radica l Republican s "ar e makin g som e 
progress i n giving nominal freedo m t o th e slaves , but equall y a s muc h 
in destroyin g th e libert y o f th e whit e race. " 

These various ironie s di d no t g o unnoticed. "I t always seemed a  mos t 
iniquitous schem e to me, " Abigai l Adam s wrote t o he r husban d John , 
during th e wa r fo r independence , "t o figh t ourselve s fo r wha t w e ar e 
daily robbin g an d plunderin g fro m thos e wh o hav e a s good a  right t o 
freedom a s we have." An d Lieutenant Eno s Reeves left a  slave auction 
in 178 2 wondering , "I s thi s liberty?—I s thi s th e lan d o f libert y I'v e 
been fightin g fo r thes e si x years? " 

Similar sentiment s wer e als o expresse d a t th e Philadelphi a conven -
tion. Th e slav e trade provisio n o f th e Constitution , whic h preclude d 
congressional actio n t o abolis h th e slav e trad e unti l 1808 , dre w th e 
harshest indictments . Willia m Patterso n o f Ne w Jerse y proteste d 
against th e "indirec t encouragem 1 o f th e slav e trade ; observin g tha t 
Cong5 i n thei r ac t relatin g t o th e chang e o f th e 8  art: o f Confed n ha d 
been ashamed to use the term 'slaves ' & had substituted a  description." 
Luther Marti n o f Marylan d concurred : "i t wa s inconsisten t wit h th e 
principles o f th e revolutio n an d dishonorabl e t o th e America n 
character t o hav e suc h a  feature i n the Constitution. " Georg e Maso n 
of Virgini a maintaine d tha t "Ever y maste r o f slave s i s bor n a  pett y 
tyrant. The y brin g th e judgmen t o f heave n o n a  Country. " Joh n 
Dickinson o f Delawar e "considere d i t a s inadmissibl e o n ever y 
principle o f hono r &  safet y tha t th e importatio n o f slave s should b e 
authorised t o th e State s b y th e Constitution. " An d Madiso n insiste d 
that "Twent y year s wil l produc e al l th e mischie f tha t ca n b e appre -
hended from th e liberty t o impor t slaves . S o long a  term wil l be mor e 
dishonorable t o the National characte r than to sa y nothing abou t i t i n 
the Constitution. " 
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In th e end , the y followe d Madison' s lead , a t leas t i n form . Th e 
slave trade provision remained , and so too di d the fugitive slav e clause, 
and s o to o th e much-debate d three-fifth s clause , whic h enable d th e 
southern state s t o coun t eac h slav e a s three-fifth s o f a  perso n fo r 
purposes o f th e census . Bu t th e "Nationa l character " wa s no t 
dishonored b y th e appearanc e o f th e term s "slave " o r "slavery " 
anywhere i n th e federa l charter . 

The framers , i t appears , di d indee d tak e car e tha t th e Constitutio n 
should no t appea r t o sanctio n th e ide a o f "propert y i n men. " Ther e 
is good reaso n t o believ e tha t th e framer s anticipate d tha t th e institu -
tion wa s i n decline , an d tha t i f the Constitutio n wa s merel y silen t o n 
the matter , slaver y woul d fad e int o th e past . Thus , accordin g t o 
Madison's notes , Elbridg e Gerr y o f Massachusett s "though t w e ha d 
nothing to d o with the conduct o f the States as to Slaves , but ough t t o 
be careful no t t o give any sanction to it." Roge r Sherman of Connecti -
cut "though t i t best to leav e the matte r as we find it . H e observed tha t 
the abolition o f Slaver y seeme d to b e going on i n the Unite d State s & 
that th e goo d sens e o f th e severa l State s woul d probabl y b y degree s 
compleat it. " Sherman' s Connecticu t colleague , Olive r Ellsworth , 
offered tha t "slaver y i n tim e wil l no t b e a  spec k i n ou r Country . 
Provision i s already mad e i n Connecticu t fo r abolishin g it . An d th e 
abolition ha s alread y take n plac e i n Massachusetts. " Ellswort h did , 
however, ventur e tha t "i f i t wa s to b e considere d i n a  mora l ligh t w e 
ought t o g o farthe r an d fre e thos e alread y i n th e Country. " Bu t suc h 
appeals were growing wearisome for John Rutledg e o f South Carolina : 
"Religion & humanity ha d nothing to do with this question," Rutledg e 
insisted. "Interes t alon e i s the governin g principl e wit h nations." 11 

Whether i t wa s du e t o moralit y o r self-interest , Go d o r humanity , 
the effor t t o free  th e slave s had already begun . This , perhaps, wa s th e 
one significan t socia l chang e t o follo w th e America n Revolution . I n 
1777 Vermont declare d slavery inconsistent wit h natura l rights ; within 
a generation, the res t of the North woul d follow . I n 178 0 abolitionists 
in Massachusett s faile d i n thei r effort s t o ba n slaver y i n tha t state' s 
constitution, bu t th e followin g year , a n Africa n slav e name d Quoc k 
Walker argue d tha t an y constructio n o f tha t constitutio n tha t 
authorized slaver y was contrary t o the law of God. I n a fashion, Chie f 
Justice Willia m Cushin g o f th e Massachusett s Suprem e Cour t agreed : 
the institutio n o f slaver y wa s inconsisten t wit h th e constitutiona l 
proclamation tha t "al l men ar e born fre e an d equal. " Th e res t o f Ne w 
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England abolishe d slavery , an d Pennsylvania , lon g a  hom e t o th e 
antislavery Quakers , did as well. Ne w Yor k adopte d a  plan o f gradua l 
manumission, an d i n 180 4 Ne w Jerse y becam e th e las t stat e i n th e 
North t o announc e th e institution' s demise . 

There was also a change in the South. Befor e the Revolution, slave s 
were very muc h a t the merc y o f thei r masters : only pecuniary interes t 
ensured thei r welfare . A  172 3 Virginia law, for example , provided tha t 
slaves coul d b e punishe d t o th e poin t o f death , an d an y provocatio n 
would justif y thei r killing ; similarly, a  North Carolin a la w adopted i n 
1774 punishe d th e willfu l murde r o f a  slav e wit h jus t on e yea r i n 
prison. Bu t afte r th e Revolution , souther n law s provide d greate r 
protection t o slaves : by law, at least, they enjoye d th e same protectio n 
from homicid e a s tha t extende d t o whit e southerners , wit h th e 
exception-—not insignificant—o f thos e death s tha t wer e inciden t t o 
"moderate correction. " A s always , th e realit y di d no t necessaril y 
match th e ideal : "almos t al l homicide s o f slaves, " Thoma s Morri s 
reports, "fro m th e colonia l perio d t o th e en d o f slavery , ende d i n 
acquittals, o r a t mos t i n verdict s o f manslaughter , whic h mean t tha t 
there ha d bee n som e lega l provocatio n fro m th e slave. " Still , th e 
implications wer e bot h obviou s an d widel y accepted : slaves , lik e al l 
people, ha d rights. 12 This , o f course , onl y emphasize d th e contradic -
tions. 

The Resolutio n 

In Europe , ther e wa s little seriou s intellectua l defens e o f slaver y b y 
the las t quarte r o f th e eighteent h century . America' s foundin g 
generation, meanwhile , coul d muste r littl e mor e tha n ambivalence . 
Most o f th e founder s professed—genuinel y o r not—bot h mora l an d 
intellectual disapprova l o f slavery ; many claimed to fee l as enslaved b y 
the institution a s those hel d in actual bondage . Jefferson' s repugnanc e 
is wel l known , an d s o to o Madison's ; eve n whe n the y advocate d th e 
spread o f slavery , i t was , the y claimed , becaus e "diffusion " o f th e 
institution woul d expedit e it s demise . Adams , meanwhile , favore d 
abolition, an d hi s eldest son , John Quincy , woul d lea d the abolitionis t 
cause i n Congress . Joh n Ja y wa s the firs t presiden t o f th e Ne w Yor k 
Society fo r Promotin g th e Manumissio n o f Slaves ; Hamilton wa s th e 
second. Hamilto n advocate d abolitio n o n utilitaria n grounds ; h e 



48 |  The  First Object  of Government:  Creation  Myths 

believed slaver y was unproductive. Frankli n urge d the same result fo r 
reasons tha t wer e bot h scientific—th e master-slav e hierarch y ha d n o 
empirical basis—and moral . Washington , meanwhile , found i t difficul t 
even t o acknowledg e th e matter . I n a  179 4 lette r t o Alexande r 
Spotswood, Washingto n wrote : 

With respect to the other species of property, concerning which you ask 
my opinion , I  shal l frankl y declar e t o yo u tha t I  do no t lik e t o eve n 
think, muc h les s talk o f it . However , a s you hav e put th e questio n I 
shall, in a  few words , give you my  ideas  of it . Wer e i t not then, that I 
am principled agt. selling negroes, as you would do cattle in the market, 
I would not , i n twelve month s from thi s date , be possessed o f one , as 
a slave. I  shall be happily mistaken, if they are not found t o b e a very 
troublesome specie s o f propert y 'er e man y year s pass over ou r heads ; 
(but this by the bye) . 

Three year s later , Washingto n woul d writ e fro m Moun t Verno n tha t 
"I wish fro m m y sou l tha t th e Legislatur e o f thi s Stat e coul d se e th e 
policy o f a  gradual Abolitio n o f Slavery ; I t woul d prevt . muc h futur e 
mischief." 

It no w seem s clea r tha t th e foundin g generatio n responde d t o 
slavery's parado x largel y b y postponin g th e da y o f reckoning . Mos t 
believed, wit h Washington , tha t slaver y woul d brin g onl y "mischief" ; 
most hoped , a s he did , that th e institutio n woul d b e abolished . The y 
lacked, fo r th e mos t part , th e courag e t o realiz e thei r convictions ; bu t 
they believed , probabl y genuinely , tha t i t wa s onl y a  matte r o f time . 
The contradiction s woul d the n b e resolve d b y th e simpl e passin g o f 
years; thei r inactio n wa s justified , i n thei r minds , b y th e obviou s 
inevitability o f slavery' s demise . 

But th e year s o f th e ne w centur y passed , an d slaver y di d no t die . 
Paradox, instead , bega t paradox : ne w orders , an d ne w contradictions , 
emerged. America n women o f the early nineteenth centur y ha d access 
to onl y a  fe w low-payin g jobs ; i f the y wer e married , the y generall y 
could no t contract , an d coul d no t contro l thei r wages . Mos t wome n 
were forced t o labo r a t home , freeing thei r mal e counterparts bot h t o 
pursue wag e labo r an d t o assum e civi c responsibilities . Thus , a s Eri c 
Foner writes , the "vaunte d independenc e o f th e yeoma n depende d i n 
considerable measur e o n th e labo r o f women" ; "fre e labor, " h e 
continues, "embodie d a  contradiction aki n i n som e way s t o slavery' s 
. .  .  free labo r fo r som e reste d o n dependen t labo r fo r others. " 
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Still, th e definin g politica l issu e o f th e nineteent h centur y wa s 
slavery. Th e South' s peculia r institutio n wa s not simpl y fadin g away ; 
it became , o n th e contrary , eve n mor e firml y entrenched . Th e 
westward expansion , th e invention o f the cotton gin , and the develop -
ment o f ne w internationa l market s fo r cotto n al l combine d t o mak e 
the institutio n no t jus t peculiar , bu t vital. 13 

As slavery grew stronger, s o too di d the passions arouse d b y it . O n 
the on e side , the abolitionis t effor t intensified : it s supporter s gre w i n 
numbers, thei r condemnation s o f slaver y gre w harsher , an d thei r 
strategies t o secur e it s abolitio n gre w bolder . Rift s develope d withi n 
their ranks, at first betwee n those who continued t o advocate a  gradual 
manumission an d those who had grown tired of waiting and demande d 
instead slavery' s immediat e demise . Later , the schis m shifte d terrain , 
and i t calle d int o question—sharpl y an d directly—th e "spiri t o f th e 
nation," th e characte r o f th e Unite d State s Constitution . 

William Lloy d Garriso n pronounce d th e Constitutio n " a covenan t 
with deat h an d a n agreemen t wit h hell. " Fo r him , the documen t wa s 
beyond redemption ; onl y a  radical reconstitutio n coul d eliminat e th e 
taint o f slaver y bequeathe d b y th e founders . Othe r abolitionist s wer e 
less harsh ; the y though t th e founder s guilt y onl y o f a  resolut e 
neutrality. Salmo n Chase , later appointed chie f justice of the Suprem e 
Court b y Abraha m Lincoln , wrot e t o Joshu a Gidding s tha t "Th e 
Constitution mus t b e vindicated fro m th e reproach o f sanctionin g th e 
doctrine o f propert y i n men. " Chas e compile d a  comprehensiv e 
collection o f the antislavery statement s o f th e framers; "Th e Constitu -
tion," h e concluded, "foun d slaver y and lef t i t a state institution." Stil l 
others were outright hopeful . Frederic k Douglass had been a dedicated 
Garrisonian, bu t h e foun d Garrison' s view s o n th e Constitutio n 
increasingly self-defeating . Douglas s chose—a s h e insiste d al l open -
minded peopl e could—t o se e mor e goo d i n th e documen t tha n evil : 
"interpreted a s i t ought  t o b e interpreted, " h e proclaimed , "th e 
Constitution i s a  GLORIOU S LIBERTY DOCUMENT."14 

Yet anothe r schis m lingere d beneat h th e surface , on e tha t i n som e 
ways wen t t o th e ver y hear t o f th e abolitionis t effort . I t require d 
clarification o f the moral and political objection s t o slavery, and force d 
a choic e amon g conceptua l priorities , between , i n simples t terms , 
liberty an d equality . 

The earl y crusad e agains t slaver y wa s substantiall y roote d i n 
religious evangelicalism , an d i t was a remarkably egalitaria n one . Th e 



50 |  The  First Object  of Government:  Creation  Myths 

evangelical messag e wa s derive d fro m th e Purita n an d Anglica n 
traditions, but , significantly , i t departe d fro m thos e tradition s i n 
rejecting thei r conventiona l orders—o f faith , o f knowledge , an d o f 
humanity. I n th e evangelica l worldview , fait h an d trut h wer e t o b e 
realized, an d the y wer e t o b e realize d universall y an d withou t 
qualification. "Th e offer o f salvation to all, " Donald Matthew s writes , 
"meant th e essentia l humanit y o f all. " Th e message , then , wa s 
essentially egalitarian ; abolitionis m wa s simpl y th e secula r outgrowt h 
of th e evangelica l commitmen t t o th e equality , unde r God , o f al l 
human beings . I t i s not clea r that evangelica l practice eve r completel y 
transcended th e racia l orde r o f it s day ; bu t i t offere d rea l hope . A s 
Mathews put s it , "Whe n blac k peopl e spok e i n evangelica l meeting s 
they wer e i n practic e rathe r tha n principl e expressin g a n essentia l 
democracy o f experienc e amon g peopl e wh o believe d tha t i n worshi p 
God reveale d Hi s presence. " Th e ful l promis e o f equality , an d it s 
genuine meaning , wer e thu s t o b e realize d throug h th e "theoreticall y 
merciless scrutiny " o f evangelica l thought . 

But as the nineteenth century progressed , this egalitarian evangelical-
ism graduall y yielde d t o a  differen t temperament . I n th e South , th e 
antislavery effor t becam e "futil e withi n the churches an d dangerous i n 
the world, " an d th e effor t consequentl y shifte d fro m abolitio n t o 
religious witnes s through th e "Christianizing " o f slave s and o f slavery . 
The positive effect s wer e not insignificant—th e peculia r institutio n di d 
apparently becom e a  less harsh one in the antebellum era—bu t th e ne w 
paternalism lef t ver y muc h i n plac e th e ol d order . I n th e North , 
meanwhile, the Second Grea t Awakening gave a distinctively Calvinis t 
tone t o evangelica l abolition : individualis t i n it s orientatio n an d 
essentially liberal in its commitments, this Yankee evangelicalism easil y 
merged with the utilitarian challenge s to slavery. Th e result, accordin g 
to historia n Loui s S . Gerteis , wa s tha t b y th e 1830s , "th e mora l 
sentiments o f antislaver y refor m advance d th e utilitaria n ethi c o f 
liberal capitalism." 15 

The change was apparent i n the dispute among abolitionists over th e 
growing labo r movement . Th e workingmen' s movement s o f th e 
nineteenth centur y broadl y targete d socia l an d economi c inequality ; 
they sought , no t unlik e th e earl y evangelicals , a  reviva l o f genuin e 
republican values . Mos t labo r reformer s wer e unhesitatingl y oppose d 
to slavery , bu t abolitionist s di d no t necessaril y retur n thei r support . 
Some abolitionists—Wendel l Phillips , fo r example , an d Nathanie l P . 



The First Object  of Government:  Creation  Myths |  5 1 

Rogers—did joi n labo r reformer s i n urging cooperatio n a s an antidot e 
to unfair competition . Bu t mos t di d no t se e abolition a s an egalitaria n 
or communitaria n struggle . The y instea d followe d economis t 
Theodore Sedgwic k in opposing slaver y on utilitarian grounds : slaver y 
was wrong because i t frustrated huma n progres s b y denying individua l 
liberty. Mos t agree d wit h Sedgwic k tha t societ y coul d no t b e equa l 
because natur e wa s no t equal : governmen t wa s oblige d onl y t o leav e 
men equally free—"there shal l be no institutions by  law that shal l mak e 
men unequal. " 

Abolitionism becam e essentiall y individualistic , meritocratic , an d 
remarkably toleran t o f socia l inequality . Thu s i n 1831 , Garrison' s 
Liberator woul d chid e labo r reformers : "Poverty, " th e titl e o f hi s 
article proclaimed , "I s Not Slavery. " Poverty , Garriso n explaine d t o 
his readers , simpl y resulte d fro m th e natura l difference s amon g men ; 
echoing Madison, h e insisted that a  free societ y "must , in the nature o f 
things, be full o f inequalities. " Mos t black abolitionist s wer e in accord ; 
like thei r whit e compatriots , note s Georg e M . Fredrickson , "the y 
accorded legitimac y t o wha t the y viewe d a s jus t an d norma l socia l 
hierarchies." 

Of course , to the slave South, these factional divide s and philosophi-
cal evolution s coul d hardl y obscur e th e centra l abolitionis t message : 
the souther n wa y o f business , th e souther n wa y o f life , wa s unde r 
assault. Whil e the southern statesme n o f the founding generatio n ma y 
have evidenced a  certain embarrassment an d regret over the institutio n 
of slavery , the succeedin g generation s could no t affor d thi s luxury: fo r 
them, slavery wa s too pervasive , too vital , to b e lef t expose d b y thei r 
ambivalence. Increasingly , th e passions o f abolitionist s wer e matche d 
by thos e o f slavery' s defenders : "Intellectual , social , an d economi c 
forces," writ e Osca r Handli n an d Lilia n Handlin , "fortifie d on e 
another to create a system permanently grounded in slavery—no longe r 
a necessar y evi l bu t justifie d a s a  positiv e good , wit h th e plante r 
replacing the yeoman a s a model." Th e peculiar institution , no w vital , 
became a  righteou s one. 16 

In th e process , slavery' s contradiction s wer e a t lon g las t resolved . 
By now , th e bondsme n o f th e Sout h wer e exclusivel y o f Africa n 
descent; the coincidenc e becam e to o obviou s t o ignore . Wit h hel p o f 
a nascent science, a physical anthropology o f "race, " slavery's defender s 
finally foun d th e resolutio n t o slavery' s paradox , an d the y foun d i t i n 
the colo r o f thei r bondsmen' s skin . Africans—th e blac k "race"—wer e 
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lawfully subordinate d becaus e the y wer e naturall y subordinates . Al l 
men, i t wa s wel l settled , wer e no t create d equal , and , i t no w becam e 
clear, neithe r wer e al l races . Th e answe r ha d bee n ther e al l along : i t 
was t o b e found—wher e else?—i n nature . 

Slavery foun d it s intellectua l defense , an d i t foun d i t i n a  pseudo -
scientific racism . Th e natural orde r thus became a natural racia l order . 
Africans an d Africa n American s became—a s a  "race"—naturall y 
inferior; more , the y were—a s a  "race"—naturall y slaves . Slaver y 
fulfilled nature' s pla n fo r th e maste r an d slav e alike ; fo r bot h th e 
cultured whit e maste r an d the uncivilize d blac k slave , it was truly th e 
best arrangemen t possible . Th e peculia r institution , i n th e fina l 
analysis, wa s thu s a  benevolen t one . 

The Confirmation : Th e Dre d Scot t Cas e 

In 185 6 the racia l resolution receive d the officia l imprimatu r o f th e 
United State s Supreme Court . Dre d Scot t wa s an Africa n American ; 
he an d hi s family ha d bee n assaulte d b y a  white ma n wh o claime d t o 
be Scott's master . Scott filed  sui t against the white man, but th e success 
of hi s sui t woul d depen d o n whethe r h e was free: a s a free man , Scot t 
could no t b e assaulted ; a s a  slave , h e remaine d subjec t t o discipline . 
Scott argue d tha t h e was  free , i n par t b y virtu e o f hi s sta y i n th e 
Upper Louisian a Territory, a n expanse of federal land made free by th e 
Missouri Compromis e o f 1820 . Bu t Scott' s very ability t o fil e the sui t 
depended o n a n interpretatio n o f Articl e II I o f th e Unite d State s 
Constitution: t o sue , h e ha d t o b e a  "citizen. " 

Chief Justice Roger B . Taney delivere d the opinio n o f th e Suprem e 
Court i n Scott  v.  Sandford,  th e "Dre d Scot t case. " Scott , th e Cour t 
ruled, was not a  "citizen," an d neither , incredibly , wa s anyone "whos e 
ancestors wer e negroe s o f th e Africa n race , an d importe d int o thi s 
country, an d sol d an d hel d a s slaves. " Th e entir e "Africa n race " wa s 
thus exclude d fro m th e lif e o f th e nation . 

Taney purporte d t o b e bound b y th e "tru e inten t an d meaning " o f 
the Constitution : 

No one , we presume , suppose s tha t an y chang e i n publi c opinio n o r 
feeling, i n relatio n t o this unfortunate race , in the civilize d nation s of 
Europe or in this country, should induce the court to give to the words 
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of the Constitution a  more liberal construction in their favor than they 
were intended t o bea r when the instrument wa s framed an d adopted . 

The founders ' view s o n thi s "unfortunat e race " precluded , accordin g 
to Taney , th e conclusio n tha t the y wer e citizens : 

On the contrary, they were at that time considered as a subordinate and 
inferior clas s of beings, who had been subjugated by the dominant race, 
and, whethe r emancipate d o r not , ye t remaine d subjec t t o thei r 
authority, an d ha d no right s o r privileges bu t suc h a s those who hel d 
the power and the Governmen t migh t choos e to gran t them . 

This Tane y kne w b y examinin g "th e legislatio n an d historie s o f th e 
times, and the language used in the Declaration o f Independence." Th e 
former include d th e law s establishin g an d maintainin g slavery ; th e 
latter include d th e stirrin g proclamatio n tha t "al l me n ar e create d 
equal": 

The genera l word s abov e quote d woul d see m t o embrac e th e whol e 
human family, an d if they were used in a similar instrument a t this day 
would b e s o understood . Bu t i t i s to o clea r fo r dispute , tha t th e 
enslaved African rac e were not intended to be included, and formed n o 
part o f the people who framed an d adopte d thi s declaration; fo r i f the 
language, as understood i n that day , would embrace them, the conduct 
of the distinguished me n who framed th e Declaration o f Independence 
would have been utterly and flagrantly inconsisten t with the principles 
they asserted . 

Such a result was inconceivable: "th e men who frame d thi s declaratio n 
were grea t men—hig h i n literar y acquirements—hig h i n thei r sens e o f 
honor, an d incapable o f asserting principles inconsisten t wit h those o n 
which the y wer e acting. " Thu s i n th e mind s o f th e framers , "[t]h e 
unhappy blac k race were separated from th e white by indelible marks" ; 
they coul d no t b e "citizens, " an d the y coul d no t sue . 

That shoul d hav e ende d th e case . Bu t Tane y wen t o n t o hol d tha t 
the Missouri Compromise , o n which Scott substantially base d his claim 
of freedom , wa s unconstitutional. I n outlawing slaver y i n the federa l 
territory, th e la w exceede d th e scop e o f th e power s grante d t o 
Congress b y th e Constitution ; moreover , i t violate d th e Fift h 
Amendment t o th e Constitutio n b y deprivin g slaveholder s o f thei r 
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liberty an d propert y withou t "du e proces s o f law. " Th e Garrisonia n 
view o f th e Constitutio n ha d receive d it s unhol y vindication : th e 
document indee d protecte d slavery ; an d abolition—a t leas t b y 
Congress—was impossibl e withou t constitutiona l change . 

For slaveholders , the decisio n i n th e Dred Scott  case was a welcom e 
sign that there was yet roo m fo r th e South i n the Union; for abolition -
ists, i t wa s a  sur e sig n tha t th e "slav e power " stil l reigne d supreme . 
For politicians of every persuasion i t became a  defining issue : were yo u 
for th e decisio n o r agains t it , an d i f th e latter , wha t woul d yo u do ? 
Thus i n 186 0 the Lincol n candidac y wa s force d t o dea l directl y wit h 
the questio n whethe r th e decision deserve d to b e respected a s authori-
tative. Lincoln' s repudiatio n o f Scott  v.  Sandford  mean t tha t hi s 
subsequent electio n coul d b e see n a s somethin g o f a  constitutiona l 
referendum: Lincoln' s election , sai d Illinoi s governo r Richar d Yates , 
"has decide d tha t a  constructio n whic h i s favorabl e t o th e ide a o f 
freedom shal l b e give n t o th e Constitution , an d no t a  constructio n 
favorable t o huma n bondage. " I t als o meant , o f course , secessio n an d 
civil war. 17 

The year s hav e no t bee n kin d t o Taney' s decision ; indee d ther e i s 
much t o criticize . Hi s determinatio n t o invalidat e th e Missour i 
Compromise is , as a legal matter, onl y dicta—making i t ironic , at least , 
that a  jurist s o avowedl y committe d t o separatin g la w fro m politic s 
should undertak e suc h a n overtl y politica l project , on e wholl y 
unnecessary t o th e resolutio n o f th e lega l case . Worse , a s a calculate d 
effort t o preserv e th e Union , Taney' s opinio n wa s obviousl y a 
miserable failure : no t eve n th e Suprem e Cour t coul d remov e slaver y 
from th e nationa l politica l conscience . Mor e broadly , Taney' s 
insistence tha t th e meanin g o f th e Constitutio n canno t evolv e t o 
incorporate ne w understandings seems too rigid and cramped a  rule fo r 
an organi c document ; hi s specifi c determination—tha t th e "Africa n 
race" was , an d thu s stil l mus t be , regarde d a s an inferio r race—seem s 
morally obtuse . 

Too rarel y include d amon g th e criticisms of Scott  v.  Sandford  i s the 
indictment offere d b y Justice s John McLea n an d Benjami n R . Curti s 
in their dissenting opinions . I t i s the mos t tellin g rebuke o f all : Taney 
was, quit e simply , wrong . 

Slaves may hav e been , a s Taney claimed , "subordinate, " bu t no t al l 
slaves wer e African , an d no t al l subordinate d people s wer e slaves : 
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women wer e subordinate, and minors , and men without property , an d 
no on e woul d sugges t tha t the y wer e no t "citizens. " 

Africans, Tane y insisted , had "n o rights or privileges" beyon d thos e 
recognized b y thei r government , bu t thi s is either wrong o r tautologi -
cal, dependin g o n one' s view s o f rights : free  men , blac k an d white , 
participated i n civi l life on equa l term s in parts o f the new nation , an d 
indeed the descendants of African slave s participated i n the ratificatio n 
decisions. 

Legislative history , Tane y maintained , support s th e vie w tha t 
Africans wer e no t citizens , bu t i n fac t th e leadin g document s o f th e 
day mak e a  stron g cas e agains t Taney' s claim . Th e Article s o f 
Confederation confe r citizenshi p o n al l freemen: th e qualifie r "white " 
was explicitl y rejected . Th e signatorie s t o th e Declaration , i t i s true , 
did no t literall y believ e tha t "al l me n ar e create d equal, " bu t th e 
inequalities the y implicitl y excepte d wer e no t define d b y "race" : th e 
author o f those words, Thomas Jefferson, neve r admitted to more tha n 
the "possibility " o f racia l inferiority , an d thi s possibilit y h e happil y 
rejected whe n th e evidenc e came due . A s for th e Constitution , i t say s 
not a  word abou t "slavery, " an d no mor e abou t "race, " and it s framer s 
certainly ha d n o unifyin g "intent. " Benjami n Frankli n ha d expresse d 
his view tha t al l races were intellectua l equal s a s early a s 1763 ; and, a s 
McLean puts it , "w e know as a historical fact , that James Madison, tha t 
great and good man , a leading member i n the Federal Convention , wa s 
solicitous to guar d the language o f that instrumen t s o as not t o conve y 
the ide a tha t ther e coul d b e propert y i n man." 18 

For al l hi s protest s t o th e contrary , i t i s no t th e "tru e inten t an d 
meaning" o f th e Constitutio n tha t Tane y announces ; i t i s instead th e 
meaning that h e chooses, informed b y the "publi c opinion " o f hi s day. 
It wa s Taney' s generation , no t Jefferson' s an d Madison's , tha t finall y 
resolved slavery's paradox i n racial terms; it was his generation, not th e 
founders', tha t condemne d a n "unfortunat e race " t o perpetua l 
servitude. I t wa s on e o f man y ironie s that , i n thi s sense , Frederic k 
Douglass was correct afte r all : the Constitutio n wa s what it s interpret -
ers mak e o f it . 

And some , followin g Curti s an d McLean , continue d t o insis t eve n 
after Scott  v.  Sandford  tha t th e Constitutio n coul d ye t b e mad e int o 
something more . It s principle s ha d bee n betraye d b y th e Suprem e 
Court's decisions , but a t some leve l they endured , an d in some fashio n 
they woul d b e redeemed . Congressma n Joh n A . Bingha m o f Ohi o 
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addressed th e Hous e o f Representative s i n January 1857 : "I t mus t b e 
apparent tha t th e absolut e equalit y o f all , and the equa l protectio n o f 
each, are principles o f our Constitutio n . . . Th e Constitution provide s 
. .  .  tha t no  person  shal l b e deprive d o f life , liberty , o r propert y 
without du e proces s o f law . I t make s n o distinctio n o n accoun t o f 
complexion o r birt h .  .. Thi s is equality." Th e Constitution , Bingha m 
went o n t o observe , permit s n o titl e o f nobility ; thi s wa s mor e tha n 
a matte r o f form : 

Why thi s restriction ? Wa s i t no t becaus e al l ar e equa l unde r th e 
Constitution; and that no distinctions should be tolerated, except those 
which meri t originates, and no nobility except that which springs fro m 
the practic e o f virtue , o r th e honest , well-directe d effor t o f brain , o r 
heart, o r hand? Ther e i s a  profound significanc e i n this restrictio n o f 
the Constitution . I t i s an announcemen t o f the equalit y an d brother -
hood o f the human race . 

A decad e later , Bingha m woul d writ e th e Fourteent h Amendment . 

The First Reconstruction 

In Apri l 1860 , the Unite d State s Senate took u p th e questio n whethe r 
public educatio n shoul d b e afforde d t o th e Distric t o f Columbia' s 
children, black an d whit e alike . N o larg e sum of mone y wa s implicat -
ed, no r wa s th e numbe r o f prospectiv e student s ver y large ; bu t th e 
principle, suc h a s i t was , certainl y seeme d wort h fightin g for . 

For some , the attempt t o educat e black children was a waste of tim e 
and money; for others , like James A. Bayard of Delaware, the inheren t 
limitations o f "th e blac k race " simpl y mean t tha t "th e exten t o f 
education ough t t o be limited, and precise in its character." Stil l other s 
had grow n tire d o f thes e an d simila r claims : " I hav e hear d lon g 
enough," sai d Danie l Clar k o f Ne w Hampshire , "i n th e Senat e an d 
elsewhere that th e colored peopl e canno t b e elevated. The y canno t b e 
elevated becaus e yo u wil l no t tr y t o elevat e them. " 

Yet anothe r vie w was offered b y Alber t G . Brown, Democrat fro m 
Mississippi. " I wil l not, " Brow n insisted , "i n thi s slaveholdin g 
community, vot e fo r an y propositio n whic h propose s t o mingl e th e 
negro an d th e whit e chil d i n th e sam e school. " Brow n wa s willing , 
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however, t o allo w th e blac k an d whit e communitie s t o b e separatel y 
taxed t o fun d separat e schools ; "bu t I  wil l vot e fo r n o propositio n 
which look s t o pu t whit e childre n o n a n equa l footin g wit h negr o 
children, her e o r elsewhere. " Brow n preferre d tha t hi s colleague s 
concentrate thei r attentio n o n th e need s o f whit e children : 

these childre n ar e deare r t o u s tha n th e littl e darkie s .  .  .  childre n o f 
your own blood ; of your own complexion ; of your own rac e . . . a s the 
white bo y i s bette r than the blac k bo y i n the judgment o f som e o f us , 
as the white gir l is more entitle d to ou r kindness than the black girl , let 
us take th e white s first ; le t us provide fo r ou r own people , precisely a s 
any ma n woul d d o fo r hi s ow n childre n i n preferenc e t o th e childre n 
of his neighbor; precisely a s a man would take care of hi s own kit h an d 
kin i n preferenc e t o strangers . Thes e whit e childre n ar e o f ou r ow n 
race. 

James Harla n o f Iow a wa s move d t o inquire : "I f i t i s cheape r t o 
educate th e whit e chil d a t th e publi c expens e tha n t o suppor t hi m a s 
a pauper , o r t o punis h hi m afte r year s a s a  criminal , i s i t no t equall y 
true o f colore d children? " 

One answe r cam e fro m Mississipp i Democra t Jefferso n Davis : 

In thi s Distric t o f Columbi a yo u hav e bu t t o g o t o th e jai l an d fin d 
there, b y thos e wh o fil l it , th e resul t o f relievin g th e negr o fro m tha t 
control whic h keep s hi m i n hi s ow n health y an d usefu l condition . I t 
is idl e t o assum e tha t i t i s th e wan t o f education ; i t i s th e natura l 
inferiority o f the race; and the same proof exist s wherever that race has 
been lef t th e maste r o f itself—sinkin g int o barbaris m o r int o th e 
commission o f crime . . . . I n the law , sometimes , i t has been attempte d 
to declare their equality; but in fact, socially , and as a practical question , 
I say i t i s don e nowhere . 

"Do gentleme n nee d more, " Davi s asked : 

to convinc e the m o f th e distinctio n betwee n th e races ? D o the y hope , 
offending agains t al l the teachings o f history; against the marks of God ; 
in violation o f th e Constitution ; an d by trampling upon the feeling s o f 
the southern representative s here , to foun d i n the District o f Columbi a 
an experimental establishmen t t o disprov e th e inequalit y o f th e races ? 
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Bayard concurred , an d thu s prompte d anothe r inquir y fro m Harlan : 
"If the negr o population wer e al l as well educated a s the white people , 
would the y the n b e ou r equals? " 

Bayard di d no t hesitate : 

Without enterin g int o th e question , whic h I  leave to philologist s an d 
ethnologists, as to the unity or diversity o f the races, I have no shadow 
of a  doubt , fro m m y ow n observatio n o f th e negr o race , o f it s infe -
riority. .  .  .  M y answe r t o th e honorabl e Senato r is , that , fro m m y 
reading o f the histor y o f the past , from my  own persona l observatio n 
of the character of the race, I believe it would be impossible to carry the 
civilization o f th e negr o rac e a s a  race—I d o no t spea k o f individua l 
cases—to equality with the white man with any benefit eithe r to the m 
or the white race. 

It wa s the respons e Harla n ha d anticipated . Harlan' s defens e o f blac k 
education was , afte r all , a  pragmati c one : i t wa s bette r t o affor d 
education tha n t o absor b th e socia l cost s o f ignorance . I t wa s no t a 
defense roote d i n equality , a t least , not th e kin d o f equalit y Davi s an d 
Bayard seeme d t o fear : 

What do Senators mean by the term equality? D o they mean physica l 
equality? Wh o ha s proposed t o mak e the Negro , by law, a s beautifu l 
as the Anglo-Saxon ; a s symmetrica l i n hi s proportions ; a s capable o f 
enduring fatigue, or enduring toil? Wh o has proposed to make him his 
equal i n intellectua l development , o r i n mora l sensibilities ? Wh o ha s 
proposed t o mak e hi m hi s equa l i n a  social poin t o f view ? Nobody . 
Social equality , I  suppose , depend s o n entirel y differen t laws , an d o n 
that subject everybody must be a judge for himself. Wil l either of those 
Senators tel l m e tha t h e wil l mee t o n term s o f perfec t equalit y ever y 
man of his own race, admit every man to his own table, or as a suitable 
suitor fo r th e han d o f hi s own daughte r i n matrimony ? I  apprehen d 
not. The n what kind o f equality is referred to ? .  . . Well, is it political 
equality that is referred to ? Wh o has proposed to make them the equal 
of the white rac e in a  political point o f view? Nobody . 

Henry Wilso n o f Massachusett s share d Harlan' s views: "This negr o 
equality seem s to run through th e heads of southern gentlemen . Ther e 
is great alarm about negr o equality . Sir , let us educate, if we can, these 
poor colore d children , an d enabl e them , a s far a s possible, t o improv e 
their conditio n i n life. " 
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Wha t followe d i s a n earl y versio n o f a  colloqu y tha t woul d b e 
replayed countles s time s ove r th e nex t t w o decades—an d man y time s 
more , righ t u p t o th e presen t day . I t i s a t onc e enlightenin g an d 
bewildering, a s befits , perhaps , it s subject . A t issu e wa s th e meaning , 
theoretically an d practically , o f tha t elusiv e t e r m "equality. " 

Davis: Th e Senato r object s t o th e argumen t whic h treat s o f th e 
proposition o f himsel f an d hi s friends , a s th e assertio n o f equalit y 
between the negr o an d white races . D o I  understand hi m a s denying 
the equality , o r doe s h e admi t th e equality ? 

Wilson: Th e natura l equalit y o f al l men I  believe in , a s far a s the right s 
are concerned . S o far a s mental o r physica l equalit y i s concerned , I 
believe th e Africa n rac e inferio r t o th e whit e race . 

Davis: "Natura l equality " woul d impl y tha t Go d ha d create d the m 
equal, an d ha d lef t the m equal , dow n t o th e presen t time . I s tha t 
what th e Senato r means ? 

Wilson: I  believ e i n th e equalit y o f right s o f al l mankind . I  d o no t 
believe i n th e equalit y o f th e Africa n rac e wit h th e whit e race , 
mentally o r physically , an d I  d o no t thin k morally . 

Davis: Whe n th e Senato r say s "equalit y o f right s o f al l men, " doe s h e 
mean politica l an d socia l rights—politica l an d socia l equality ? 

Wilson: I  believ e tha t ever y huma n bein g ha s th e righ t t o hi s lif e an d 
to hi s liberty , an d t o ac t i n thi s worl d s o a s t o secur e hi s ow n 
happiness. I  believe, in a  word, i n the Declaratio n o f Independence ; 
but I  d o not , a s I  hav e said , believ e i n th e menta l o r mora l o r 
physical equalit y o f som e o f th e races , a s agains t thi s whit e rac e o f 
ours. 

Davis: The n th e Senato r believe s an d h e doe s no t believe , an d h e 
changes hi s positio n s o rapidl y i n givin g hi s answer s tha t i t i s 
impossible t o tel l wha t h e doe s believe . 

Harlan: Wil l th e Senato r allo w m e t o as k hi m a  question ? 
Davis: Oh , yes . 
Harlan: D o yo u believ e i n th e politica l an d socia l equalit y o f al l 

individuals o f th e whit e race ? 
Davis: I  wil l answe r you , yes ; the exac t politica l equalit y o f al l whit e 

men wh o ar e citizen s o f th e Unite d States . Tha t equalit y ma y b e 
lost b y th e commissio n o f crime ; bu t whit e men , th e descendant s o f 
the Adami c race , under ou r institutions , ar e bor n equal ; an d tha t i s 
the effec t o f th e Declaratio n o f Independence . 

Harlan: I f th e Senato r wil l allo w me , bein g "bor n equal " i s a  phras e 
that involves the proposition that the Senator from Massachusett s has 
stated. I  inquire d a s to thei r socia l an d thei r politica l equality . 
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Davis: Thei r politica l equality , I  stated, exists , unless i t i s lost b y the 
commission of crime, or some disqualification whic h attaches to the 
individual, no t t o the race . Thei r socia l equality wil l depend upo n 
a grea t variet y o f circumstances , bein g the resul t o f educatio n an d 
many othe r contingencies . Thos e ar e conventional , no t political , 
rights. The y do not belong to the institutions of the country. The y 
may b e matter s o f taste.  Ever y ma n ha s a  right t o selec t hi s ow n 
associates; an d h e ma y asser t hi s superiority , an d th e perso n h e 
excludes may regard him a s an inferior. Al l that ha s nothing to do 
with anythin g whic h w e hav e a  righ t t o consider . Thi s i s no t a 
debating society . W e ar e no t her e t o dea l i n genera l theorie s an d 
mere speculativ e philosophy , bu t t o trea t subject s a s politica l 
questions. 

Seven month s later , th e "politica l question " woul d star t t o b e 
answered wit h th e electio n o f Abraha m Lincol n a s president . Th e 
slave South secede d from th e Union; Jefferson Davi s became presiden t 
of th e Confederat e State s of America . Thei r rebellion , Davi s insisted , 
was i n th e nam e o f liberty . I n 186 3 Unio n Genera l Davi d Hunte r 
defied militar y protocol b y writing Davis directly to protest th e bruta l 
treatment o f capture d blac k soldiers ; i n th e process , h e share d hi s 
thoughts o n th e slaveholders ' conceptio n o f liberty : 

You say you ar e fighting fo r liberty . Ye s you are fighting fo r liberty : 
liberty t o kee p fou r million s o f you r fellow-being s i n ignoranc e an d 
degradation;—liberty to separate parents and children, husband and wife, 
brother an d sister;—liberty to stea l the products o f their labor , exacted 
with man y a  cruel las h an d bitte r tear;—liberty t o seduc e thei r wive s 
and daughters, and to sel l your own children int o bondage;—liberty t o 
kill these children wit h impunity , when the murde r canno t b e proven 
by one of pure white blood. Thi s is the kind of liberty—the liberty to 
do wrong—which Satan, Chief o f the fallen Angels , was contending fo r 
when he was cast into Hell.19 

In the end , a  different principl e prevailed . Afte r fou r year s o f war , 
in which over six hundred thousand soldier s lost their lives, the Unite d 
States o f Americ a wa s i n nee d o f Reconstruction . B y 1868 , it s 
amended Constitution woul d contai n an explicit guarantee of equality . 
But precisely wha t that meant , and how it was to be realized, remaine d 
far fro m certain . 
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The Contradiction s Reconstructed : Th e Conundru m o f Forma l 
Equality 

A revie w o f th e Reconstructio n debate s i n Congres s leave s th e 
reader wit h tw o overwhelmin g impressions . First , i t i s clea r tha t 
constitutional Reconstructio n di d no t procee d throug h a  logical , 
scripted progression: the Reconstruction amendment s to the Constitu -
tion—the Thirteenth, Fourteenth, and Fifteenth Amendments—and th e 
civil right s legislatio n designe d t o effectuat e them , wer e no t simulta -
neously conceive d a s parts of a coherent, comprehensive plan . Rather , 
the Reconstructio n effor t was , o n th e whole , quit e pragmatic , 
responding t o th e evidenc e an d th e exigencie s o f th e day . I t wa s 
undoubtedly hel d togethe r b y a  unifying purpose—th e protectio n o f 
the freedmen—bu t th e mean s o f achievin g thi s broa d goa l wer e 
decidedly a d hoc . 

Consider th e cornerston e o f constitutiona l Reconstruction , sectio n 
1 o f th e Fourteent h Amendment , wit h it s guarante e o f th e "equa l 
protection o f th e law. " "[T]h e principl e o f th e firs t [section], " note d 
Congressman Henr y J . Raymon d durin g th e congressiona l debate s i n 
1866, "which secure s an equality o f right s among al l the citizens of th e 
United States , has had a  somewhat curiou s history. " Indee d i t had . I t 
was, recall , John Bingha m wh o wrot e thi s section . I n 185 7 Bingha m 
had insiste d tha t th e Constitutio n guarantee d "th e equalit y o f all , th e 
equal protectio n o f each. " I t was , a t th e time , a  distinctl y minorit y 
view; th e constitutionalizatio n o f slaver y i n th e Dre d Scot t decisio n 
was the cleares t testamen t t o that . Bu t i n 186 5 Congress endeavore d 
to revers e th e situatio n wit h th e Thirteent h Amendmen t t o th e 
Constitution: i t abolishe d slavery , an d mad e al l American s fre e an d 
equal. 

But i t mad e the m equa l onl y implicitly . Th e Thirteent h Amend -
ment containe d n o expresse d guarante e o f equality , whic h i s wh y 
Republican senato r Charles Sumner of Massachusetts, a former lecture r 
at Harvar d La w School , ha d propose d a s a  substitut e amendmen t a 
provision declarin g that , "Al l person s ar e equa l befor e th e law. " 
"[EJquality before th e law," Sumner explained , "gives  precision to tha t 
idea o f huma n right s whic h i s enunciate d i n ou r Declaratio n o f 
Independence. Th e sophistrie s o f Calhoun , founde d o n th e obviou s 
inequalities o f bod y an d mind , ar e al l overthrow n b y thi s simpl e 
statement." Bu t Lyma n Trumbul l o f Illinois , chai r o f th e Senat e 
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Judiciary Committee , favore d th e principa l amendment ; abolis h 
slavery, h e reasoned , an d equalit y invariabl y follows . I n deferenc e t o 
his colleague , Sumne r withdre w hi s substitute . 

But simpl y declarin g a n en d t o slaver y di d no t i n fac t ensur e 
equality. Th e congressional debate s of the subsequent year s are replete 
with testimon y o n th e relentles s oppressio n o f th e freedmen : wide -
spread discriminatio n b y publi c an d private actors , often i n collabora -
tion, an d no t infrequentl y culminatin g i n th e institutio n o f virtua l 
slavery throug h sharecroppin g schemes , apprenticeship laws , and th e 
brutal enforcement o f "vagrancy" restrictions. Th e freedmen could no t 
buy o r sel l land , coul d no t contract , coul d no t testif y i n court , coul d 
not travel . Trumbul l wa s speakin g o f theor y whe n h e sai d that "i t i s 
perhaps difficul t t o dra w th e precise line , to sa y where freedo m cease s 
and slavery begins"; but th e same was true i n practice: slave or not , th e 
"freedmen" certainl y wer e no t "equal. " A  whit e Nort h Carolin a 
farmer spok e for a  generation o f mor e "enlightened " southerner s whe n 
he offere d tha t " I haven' t an y prejudice s agains t 'e m becaus e they'r e 
free bu t yo u se e I  can' t conside r tha t they'r e o n a n equalit y wit h a 
white man. " O r a s George C . King, a  former slav e in South Carolina , 
put it , "Th e maste r h e say s w e ar e al l free , bu t i t don' t mea n w e i s 
white. An d i t don' t mea n w e i s equal. " 

Congress wa s quic k t o respond . Bingham' s origina l draf t o f th e 
Fourteenth Amendment , reporte d t o th e Hous e i n Februar y 1866 , 
would hav e authorize d Congres s t o enac t "al l law s whic h shal l b e 
necessary an d prope r t o secur e . . . t o al l persons i n the severa l State s 
equal protectio n i n th e right s o f life , liberty , an d property. " Bu t th e 
proposal face d oppositio n fro m acros s th e politica l spec -
trum—Republican congressma n Gile s Hotchkis s o f Ne w York , fo r 
example, lamente d tha t i t "i s no t sufficientl y radical"—an d Bingha m 
joined th e vot e t o tabl e th e amendment . Actin g unde r th e authorit y 
of th e Thirteenth  Amendment , Congres s the n passed , ove r Andre w 
Johnson's veto , th e Civi l Right s Ac t o f 1866 , whic h declare d th e 
citizenship o f th e freedmen , an d guarantee d t o citizen s "o f ever y rac e 
and color " th e "ful l an d equa l benefi t o f al l laws. " 

For the framers o f the Thirteenth Amendment—who were , after all , 
also th e crafter s o f th e civi l right s bill—th e abolitio n o f slaver y i n th e 
Thirteenth Amendment evidently contained the equality guarantee that 
Sumner desired : i t was simply implicit , no t explicit . Th e Civi l Right s 
Act mad e thi s protectio n a  par t o f th e expresse d law . 
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But protection b y statute wa s insecure: hostile courts o r subsequen t 
congresses could nullify o r repeal the provisions. A  revised Fourteent h 
Amendment wa s introduce d i n th e sprin g o f 1866 ; whe n i t wa s 
ratified, i n 1868 , Congress ha d effectivel y constitutionalize d th e Civi l 
Rights Act . Th e languag e o f sectio n 1  of the Amendmen t i n fact run s 
parallel t o th e Act : 

All persons born or naturalized in the United States , and subject to the 
jurisdiction thereof , ar e citizen s o f th e Unite d State s an d o f th e Stat e 
wherein the y reside . N o Stat e shal l mak e o r enforc e an y la w whic h 
shall abridg e th e privilege s o r immunitie s o f citizen s o f th e Unite d 
States; no r shal l an y Stat e depriv e an y perso n o f life , liberty , o r 
property without due process of law; nor deny to any person within its 
jurisdiction th e equa l protection o f the law. 

The reason s behin d th e mino r chang e i n synta x i n th e equalit y 
guarantee—from "ful l an d equa l benefi t o f al l laws " t o "equa l protec -
tion o f th e law"—ar e b y n o mean s clear : th e chang e appears , o n th e 
one hand , t o broade n th e scop e o f th e states ' duty , b y imposin g o n 
them a n affirmativ e obligatio n t o "protect" ; bu t i t ma y be , o n th e 
other hand , n o mor e than Bingham' s preference fo r a  convention tha t 
he ha d employe d a  decad e earlier . 

But th e picture , i n an y event , i s completed i n 1870 , when th e Civi l 
Rights Act o f 186 6 is reenacted verbatim: now , the reasoning went, th e 
act i s authorized b y th e power s conferre d o n Congres s i n th e Four -
teenth a s wel l a s th e Thirteent h Amendments . So , i n effect , tw o 
constitutional amendment s an d tw o identica l statute s wer e neede d t o 
assert th e simpl e bu t vita l principl e o f "equalit y unde r th e law. " 

This histor y als o capture s i n microcos m th e secon d overwhelmin g 
impression generate d b y a  review o f th e record : ther e i s an omnipres -
ent sens e that th e framers o f Reconstructio n ar e struggling mightil y t o 
reconcile th e vas t gul f betwee n aspiratio n an d actuality , betwee n th e 
real an d th e ideal . Thi s meant , o n th e on e hand , tha t muc h o f thei r 
effort wa s designed t o realize  the guarante e o f equalit y tha t the y onc e 
thought wa s implici t i n th e Constitution , an d tha t the y subsequentl y 
made express . I t als o meant , o n th e othe r hand , tha t thei r aspiration s 
were alway s informe d b y th e rea l obstacle s o f th e day : th e politica l 
realities o f th e fragil e union , th e practica l intransigenc e o f th e forme r 
master class, and the philosophical limitation s inheren t i n the ideolog y 
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of the natural order . The y were , in general, committed t o some visio n 
of equality , bu t i t wa s a  visio n invariabl y cloude d b y dissensus , 
ambivalence, an d uncertainty . And , o f course , b y contradictions . 

The opponent s o f Reconstructio n tende d t o labo r unde r th e ol d 
paradoxes: the y wer e oppose d t o equality , fo r example , eve n i f thei r 
arguments were ultimately roote d i n the concept. In 1864 , Democratic 
Congressman McDowel l voice d hi s oppositio n t o th e creatio n o f a 
Freedmen's Bureau: "W e also have a proposition t o establish a  Bureau 
of Emancipation," McDowel l complained . "Wh y do they overlook al l 
the interest s o f th e whit e me n o f th e natio n an d rus h blindl y t o th e 
negro, an d thin k nothin g an d d o nothin g bu t wha t the y fanc y i s fo r 
his welfare?" I t was , apparently , a n earl y plea fo r race-neutrality , fo r 
"color blindness, " bu t i t lacke d somethin g i n th e wa y o f consistency . 
"We hav e a  proposition also, " McDowel l continued , 

pending i n the othe r branc h o f Congress , which declare s tha t al l laws 
shall be repealed which make a distinction betwee n the races—betwee n 
white an d black . Sir , this i s the culminatio n o f al l the hope s of thes e 
radical fanatics . Her e i s the goa l toward whic h the y ar e directing al l 
their efforts : t o debas e th e whit e ma n t o th e degrade d leve l o f th e 
African negro . 

Reconstruction's defender s ha d thei r ow n difficultie s wit h th e 
concept o f equality . Bingha m insisted , o n th e on e hand , tha t "[t]hi s 
Government rest s upon th e absolute equalit y of natural rights amongst 
men." The n again , o n th e othe r hand , "[t]her e i s not , an d canno t be , 
any equalit y i n th e enjoymen t o f politica l o r conventiona l rights , 
because tha t i s impossible. " Clarifying—i n a  fashion—Bingha m 
explained tha t "Nobod y propose s o r dream s o f politica l equalit y an y 
more tha n o f physica l o r menta l equality . I t i s as impossible fo r me n 
to establis h equalit y i n thes e respect s a s i t i s fo r 'th e Ethiopia n t o 
change hi s skin.' " Wha t the n wa s th e "equality " guarantee d b y ou r 
constitutional democracy ? "Th e equality o f al l to the righ t to live ; to 
the righ t t o know ; t o argu e an d t o utter , accordin g t o conscience ; t o 
work an d enjo y th e produc t o f thei r toil , i s the roc k o n whic h tha t 
Constitution rests—it s sur e foundatio n an d defense. " 

The ambiguit y wa s contagious . Thaddeu s Steven s o f Pennsylvani a 
was perhap s th e mos t radica l o f Republicans . Bu t i n Jun e 1864 , 
Stevens was moved to address Democratic Congressman Samue l S. Cox 
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of Ohio : "Th e gentleman wil l allow m e to sa y that I  never held to th e 
doctrine o f negr o equality. " 

"Then," asked Cox, " I understand th e gentleman from Pennsylvani a 
not t o hol d tha t al l me n ar e create d equal? " 

"Yes, sir, " Steven s replied , "bu t no t equalit y i n al l things—simpl y 
before th e laws , nothin g else. " 

Years later, speaking in support o f the "equa l protection" guarante e 
of the Fourteenth Amendment , Steven s would explai n his understand -
ing o f "equalit y .  .  .  before th e laws" : 

the la w which operate s upon on e ma n shal l operat e equally  upo n all . 
Whatever law punishes a  white man for a  crime shall punish the black 
man precisely in the same way and to the same degree. Whateve r law 
protects the white man shall afford 'equal ' protection to the black man. 
Whatever mean s o f redres s i s afforded t o on e shal l b e afforded t o all . 
Whatever law allow s the whit e man to testif y i n cour t shal l allo w the 
man of colo r to d o the same. 

But Stevens' s Pennsylvani a colleague , Democrati c congressma n 
Samuel J . Randall , though t th e guarante e wen t further : "Th e firs t 
section proposes t o make an equality i n every respect betwee n the tw o 
races . . . I  fee l it , i n consequence , m y imperativ e dut y t o oppos e thi s 
section." 

What th e Democrat s ostensibl y feared—an d wha t the y seeme d t o 
detect in virtually ever y Reconstruction measure—wa s a  movement t o 
destroy th e "natural " distinction s betwee n th e races , t o ensur e no t 
merely "lega l equality," bu t "politica l equality" an d "socia l equality" a s 
well. Bu t wha t di d thes e term s mean ? 

Roughly, "lega l equality " embrace d "legal " o r "civil " rights : thos e 
rights, accordin g t o Englis h juris t Willia m Blackstone , tha t wer e 
enjoyed b y al l citizens , subjec t onl y t o genera l restrictio n fo r th e 
public good . Th e right s to bu y an d sel l property an d labor, an d to su e 
to enforce these rights, were perhaps the most prominent "legal " rights. 
There wa s a  widesprea d consensu s that , almos t b y tautology , th e 
Fourteenth Amendmen t guarantee d "lega l equality" t o th e freedmen . 

"Political equality, " meanwhile , embrace d th e privilege s o f self -
governance. Thes e "political " rights—th e right s t o vot e an d t o hol d 
office, and , dependin g o n one' s view , th e righ t t o serv e a s juror s ( a 
"legal" righ t i n som e eyes)—coul d b e limite d b y th e term s o f th e 
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democratic compact , a s i t ha d bee n i n America , th e hom e o f th e 
"white man' s government. " Th e questio n o f "politica l equality " fo r 
the freedme n wa s muc h debate d durin g Reconstruction , bu t largel y 
settled i n 187 0 wit h th e ratificatio n o f th e Fifteent h Amendment . 

"Social equality, " however , wa s quit e anothe r matter . I t wa s th e 
most inclusiv e concept , embracin g thos e aspect s o f socia l lif e inheren t 
in economi c clas s an d socia l rank . "Socia l equality " wa s th e mos t 
direct challenge to the natural order : it even threatened—through wha t 
was variousl y referre d t o a s "amalgamation " o r "miscegenation"—t o 
destroy th e very biologica l distinction s o n whic h th e orde r wa s based. 
For Democrats, every Reconstruction measur e was a misguided attemp t 
to ensur e "socia l equality, " an d mos t woul d lea d ultimatel y t o th e 
"mongrelization" o f the races through intermarriage . I t was a painfully 
constant refrain ; a s Tennessee Republican James Mullins put i t in 1869 , 

Sir, it is alarming that the Democratic party should be so much alarmed 
about thei r "socia l rights."  I n the nam e o f commo n sens e an d justice 
and truth what need they be alarmed about? I  see nothing in the world 
alarming. Bu t the y ar e dreadfull y alarme d abou t "socia l rights " an d 
"social equality. " The y see m a t leas t t o b e dreadfull y alarme d les t 
somebody wil l marry a  negro o r a  negro will marry somebody else . 

Taken individually, each of the various concepts—"legal," "political, " 
and "social " equality—admitte d o f it s ow n ambiguities ; collectively , 
they made most discussion s of "equality " nearl y incoherent . Consider , 
as one early example , the debat e i n 186 4 over the use o f railcar s in th e 
District o f Columbia . Charle s Sumne r ha d introduce d a  resolutio n 
guaranteeing t o al l person s o f an y rac e th e "equa l enjoymen t o f al l 
railroad privileges. " Thoma s A . Hendricks o f Indian a objected : " I do 
not understan d fro m th e Senato r wh o ha s introduced thi s resolutio n 
that an y negr o ha s been denie d th e righ t t o rid e i n the car s which, a t 
the expense of the company, hav e been provided fo r their accommoda -
tion." 

Sumner responde d tha t "[t]her e ma y b e her e an d there , no w an d 
then, onc e i n a  long interva l o f time, a  car which colore d person s ma y 
enter, bu t an y perso n wh o traverse s th e avenu e mus t se e tha t thos e 
cars com e ver y rarely. " Henr y Wilso n adde d thi s anecdote : 

The other day a friend o f mine came up from th e Army, and with him 
two colored men, and they were forced t o ride in a cattle car while he 
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rode alon e i n a  freigh t ca r . . . I n thi s cas e thes e person s wer e force d 
into th e cattl e car , an d th e gentlema n tol d m e h e rod e nearl y al l th e 
way alone , when ther e wa s roo m fo r a  large numbe r o f othe r person s 
in th e car . H e inquire d abou t i t o f tw o officers , an d th e answe r wa s 
that th e cattl e car s wer e fo r "th e niggers. " 

Hendr icks wa s sur e tha t h e n o w sa w th e Republica n plan : 

I am satisfied, sir , that th e Senator s have now declare d th e en d to whic h 
we ar e to come , an d tha t b y th e actio n o f th e Federa l Governmen t th e 
social a s well a s the politica l equalit y o f th e negr o i s to b e forced upo n 
the whit e race . I f tha t b e the judgmen t o f the countr y w e shal l hav e t o 
accept it . Th e peopl e tha t I  represen t i n thi s Chambe r hav e no t ye t 
adopted tha t sentiment . Th e distinctio n betwee n th e tw o race s i s ye t 
maintained i n Indiana . Ho w muc h longe r i t wil l b e maintaine d I  a m 
not abl e t o say . 

Daniel Clar k o f N e w Hampshi r e n o w intervened : " I th ink th e Senato r 
from Indian a ha s mistake n th e resolution . I  understan d h i m t o 
characterize thi s a s a  resolutio n t o forc e th e negr o int o th e cars . I 
understand i t t o b e a  resolutio n t o preven t yo u fro m forcin g h i m 
out—not t o forc e socia l equality , bu t t o preven t a n outrag e upo n him. " 

Wilson trie d t o explai n hi s vision o f th e "equality " behin d Sumner ' s 
resolution: 

I d o no t wan t t o forc e o n th e Senato r fro m Indian a o r anybod y els e 
any clas s o f me n wit h who m h e doe s no t choos e t o associate , bu t I 
think th e tru e polic y i s to le t me n stan d equall y befor e th e law , t o le t 
men win thei r own positions , le t them hav e the privilege of makin g ou t 
of themselve s al l tha t Go d an d natur e intende d tha t the y shoul d be . 

The resolutio n passe d i n th e Senat e b y a  vote o f th i r t y t o ten . O n e 
week later , th e Senat e debate s caugh t th e at tent io n o f Democrat i c 
congressman Samue l S . Co x o f O h i o . H e , too , wa s certai n h e ha d 
detected th e Republicans ' motives : 

The Senat e o f th e Unite d State s i s discussin g Africa n equalit y i n stree t 
cars. W e hav e th e negr o a t ever y momen t an d i n ever y bil l i n 
Congress. Al l thes e things , i n connectio n wit h th e Africa n policie s o f 
confiscation an d emancipatio n i n their variou s shape s fo r th e pas t thre e 
years, culminatin g i n thi s gran d plunde r schem e o f a  departmen t fo r 
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freedmen, ough t t o convinc e u s tha t tha t part y i s movin g steadil y 
forward t o perfect socia l equality of black and white, and can only end 
in this detestable doctrin e of—miscegenation ! 

Maintaining—or eve n detecting—th e distinctio n betwee n "lega l 
equality" an d "socia l equality" wa s no simple task, but a s these debate s 
suggest, i t wa s i n som e mind s a  terribl y importan t one . Fo r th e 
Democrats, th e Republican s wer e alway s crossin g th e line ; fo r th e 
Republicans, i t wa s al l Democrati c paranoia ; bot h side s agree d tha t 
there wa s a  line; and neithe r sid e had an y ide a where o r ho w t o dra w 
it. 

This i s on e o f th e reason s tha t eve n th e equalit y the y agree d 
on—"legal equality"—was itsel f so ambiguous: increasingly , its meaning 
was defined b y negativ e referenc e t o term s that ha d littl e independen t 
integrity an d that coul d no t b e easily distinguished. Lega l equality wa s 
not socia l equality , an d th e consensu s ende d there . 

But thi s generate d anothe r dilemma , on e tha t th e framer s o f 
Reconstruction coul d no t avoi d an d ye t di d no t resolve . Divorce d 
from th e theoretica l realm s o f th e "political " an d th e "social, " 
"equality" wa s t o d o it s wor k i n the real m o f "law. " Bu t tha t ca n b e 
a decidedly abstrac t realm : securing "lega l equality" ca n be an exercis e 
in mer e rhetori c o r form ; measurin g conformit y t o th e mandat e 
becomes a  matter of deductive fiat . "Lega l equality" migh t require , fo r 
example, th e desegregatio n o f railcars , or , fo r tha t matter , th e en d o f 
antimiscegenation laws ; then again, it might not, depending entirely o n 
the fram e o f reference . 

Consider on e fina l colloquy . I n January 1866 , during th e debate s 
over th e civi l right s bill , Democrati c senato r Reverd y Johnso n o f 
Maryland charge d that th e guarantee o f "equa l benefi t o f al l laws" was 
a guarante e o f th e righ t o f miscegenation . Unde r th e propose d law , 
Johnson maintained , "i t wil l b e admitte d tha t th e blac k ma n ha s th e 
same right to ente r int o a  contract o f marriag e with a  white woman a s 
a white ma n has. " Law s prohibiting interracia l marriage s woul d thu s 
operate unequall y an d woul d b e void . 

But Republica n Willia m P . Fessende n o f Main e sa w i t differently ; 
he utilized a  different poin t o f comparison. Th e black man , accordin g 
to Fessenden , "ha s the sam e right t o mak e a contract o f marriag e wit h 
a whit e woma n tha t a  whit e ma n ha s wit h a  blac k woman. " Law s 
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prohibiting al l interracia l marriage s woul d thu s operat e equally , an d 
would b e valid . 

It wa s impossible—i t i s stil l impossible—t o sa y wh o i s correct ; a s 
Johnson pu t it , "whethe r I  a m wron g o r not , upo n a  carefu l an d 
correct interpretatio n [o f th e bill] , I  suppose al l the Senat e wil l admi t 
that th e erro r i s no t s o gros s a  on e tha t th e court s ma y no t fal l int o 
it." 

This was the hopeless conundrum o f legal equality. Separate d fro m 
"social" life—separated fro m th e "real " world—equality unde r la w to o 
easily devolve s int o empt y form . "Legal " equalit y become s wholl y 
dependent o n a n abstrac t fram e o f reference , an d tha t reference—th e 
relevant comparison—i s utterl y arbitrary . Ther e i s thu s n o wa y t o 
measure "lega l equality" : i t exists—o r not—onl y b y proclamation . 

"Legal equality " i s a profoundly problemati c concept . A t it s best , 
it i s ambiguous an d indeterminate ; a t it s worst, i t dissolves into empt y 
form. Man y o f the framers o f Reconstruction recognize d it s problems 
at th e time . Bu t i t wa s al l the y coul d agre e on . 

What, then , i s a fair verdic t o n th e Reconstructio n effort ? O n th e 
one hand , i t migh t b e sai d tha t th e framer s o f Reconstructio n lacke d 
the resolv e t o provid e practica l redres s t o th e problem s o f th e 
freedmen, an d th e foresigh t t o se e ho w thei r genera l remedy—th e 
guarantee of legal equality—could b e so easily perverted b y subsequen t 
generations. Thei r inability , o r unwillingness , t o ente r th e real m o f 
"social equality " mean t tha t th e onl y economi c justic e the y coul d 
secure wa s through th e sam e forma l libert y bequeathe d the m b y th e 
original framers . Bu t extendin g that libert y t o th e freedme n di d ver y 
little t o distur b th e real-worl d hierarch y o f race . 

They migh t hav e don e more . Lan d refor m ha d bee n a  part o f th e 
antislavery refor m movemen t a s fa r bac k a s 1821 . A s Thaddeu s 
Stevens put it , in the midst of Reconstruction, "Fort y acres of land an d 
a hu t woul d b e mor e valuabl e t o [th e freedmen ] tha n th e immediat e 
right t o vote . Unles s w e giv e the m thi s w e shal l receiv e th e censur e 
of mankin d an d th e curs e o f Heaven. " Bu t the y di d no t divid e th e 
slave plantations , no r giv e t o th e freedme n mor e tha n a n "equa l 
opportunity" t o succee d on thei r own. I n failing to ensure an equalit y 
that wa s real , th e framer s o f Reconstructio n earned , perhaps , man -
kind's censure , an d Heaven' s curse . 

On th e othe r hand , i t migh t als o b e sai d tha t the y provide d th e 
greatest measure of redress possible withi n the constraints o f their day , 
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that the y crafted mandate s broad enoug h t o serv e the visions of futur e 
generations, generation s unencumbered , the y hoped , b y th e politica l 
and epistemological obstacle s o f th e mid-nineteent h century . Som e of 
them, indeed , thought th e equality the y wer e providing wa s very real , 
and they had fought har d to secur e it . Republica n senato r Thomas W . 
Tipton o f Nebraska , fo r one , sa w Reconstructio n a s the rea l vindica -
tion o f th e promis e o f freedom : 

To grant a man his freedom fro m slaver y and yet not secure to him the 
full an d fair protection o f law is only a mockery an d insult. T o allow 
him to amas s property an d then le t other s gover n i t b y law, to allo w 
him t o see k libert y bu t den y hi m th e powe r o f preservin g i t b y 
legislation, to allo w hi m the clai m to lif e bu t refus e hi m a  jury o f hi s 
peers, would b e to ro b hi m o f th e substanc e an d chea t hi m wit h th e 
shadow. 

Stevens though t i t wa s a t leas t a  nobl e start . Speakin g o f th e Four -
teenth Amendment , h e said : " I will take al l that I  can get in the caus e 
of humanity an d leave it to be perfected b y bette r me n in better times . 
It ma y b e tha t tha t tim e wil l no t com e whil e I  a m her e t o enjo y th e 
glorious triumph ; bu t tha t i t wil l com e i s as certain a s that ther e i s a 
just God. " O f course , tha t "gloriou s triumph"—o f perfec t equali -
ty—did no t com e durin g Reconstruction , nor , a s the effor t woun d t o 
its conclusion , di d i t appea r o n th e horizon . Steven s kne w it : "Bu t 
men i n pursui t o f justic e mus t neve r despair. " 

The Ol d Resolution : Redeemin g th e Natura l Orde r 

Abolitionists convene d i n New Yor k Cit y i n 187 0 to celebrat e th e 
passage o f th e Fifteent h Amendmen t an d t o dissolv e thei r variou s 
societies. Thei r work , however , wa s far from done . The y reconstitut -
ed their groups as the National Reform Leagu e and dedicated their ne w 
organization t o th e struggl e agains t the "socia l prosecution o f me n o n 
account o f thei r color. " O f necessity , thei r chie f targe t wa s th e 
comprehensive scheme of legal, quasi-legal, and extralegal measures that 
segregated and subordinated blac k Americans, a scheme known widel y 
as Jim Crow . 
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Jim Cro w had , a s C . Van n Woodwar d famousl y pu t it , a  "strang e 
career," an d harbore d som e contradiction s o f it s own. Racia l segrega -
tion, afte r all , ha d no t bee n th e rul e i n th e antebellu m South : clos e 
contact ha d bee n a  necessar y par t o f slave-maste r relations ; the fear o f 
slave rebellion s ha d dictate d tha t slav e communitie s b e maintaine d 
under watchfu l eye s o n th e plantations ; an d th e ideolog y o f racia l 
supremacy ha d mandate d th e exclusio n o f blac k southerners—no t 
merely thei r separation—fro m publi c accommodations , courthouses , 
and schools . I n th e North , o n th e othe r hand , th e influ x o f whit e 
European immigrant s i n th e firs t quarte r o f th e nineteent h centur y 
meant a  loss of black job opportunity and , with the eventua l sprea d o f 
universal white suffrage, a  concomitant los s of political power . White -
initiated segregatio n the n becam e commo n i n school s an d churches ; 
black northerners countered with the creation of formal blac k religious 
sects an d blac k schools . 

The situation ver y nearl y reverse d afte r th e war . I n the North, th e 
post-war migratio n an d th e eliminatio n o f racia l restriction s o n th e 
franchise mean t tha t th e blac k vot e wa s suddenl y critica l t o electora l 
success. Thi s create d a t leas t a  sympathetic politica l environmen t fo r 
the neo-abolitionist crusade : the result throughout th e North wa s state 
civil right s legislatio n formall y eliminatin g racia l discrimination , 
including the racial segregation o f public accommodation s an d schools. 
Even th e miscegenatio n law s wer e repealed. 20 

In th e South , th e effor t t o maintai n racia l hierarch y withou t th e 
formal restraint s of the peculiar institutio n too k on e o f two forms . I n 
those realm s o f lif e i n whic h ther e ha d been , an d stil l neede d t o be , 
interracial contacts—the grea t bulk o f what might be described as social 
and economi c life—th e whit e Sout h determine d t o replicat e th e ol d 
hierarchy of the master-slave relationship through device s that made no 
pretense to equality . Landowner s joined togethe r i n refusing t o sel l to 
the freedmen, offering instea d only absurdly exploitative sharecroppin g 
schemes. Th e freedme n wer e refuse d job s an d place s t o live , the n 
jailed for vagranc y and impressed int o labo r fo r th e same planters wh o 
refused t o emplo y them . Suc h over t discriminatio n wa s nonetheles s 
claimed to be beyond th e reach o f federal constitutiona l an d legislativ e 
guarantees: th e impose d inequalitie s wer e sai d t o b e "social. " 

In man y o f thos e realm s of lif e fro m whic h blac k southerner s wer e 
previously excluded—th e courts , fo r example , an d th e schools—th e 
white struggl e agains t equalit y wa s eventuall y lost . So-calle d lega l 
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equality an d politica l equalit y wer e explicitl y guarantee d b y th e 
Reconstruction amendments ; bu t sinc e interracia l contact s her e wer e 
in n o sens e necessary , th e obviou s recours e wa s t o segregation , t o 
"separate but equal. " Separat e judicial systems and school systems thu s 
became the norm throughou t th e South; only i n New Orleans , in fact , 
were publi c school s integrated . Eve n i n Sout h Carolina—wher e th e 
predominantly blac k legislature becam e the firs t i n the natio n t o offe r 
universal, fre e publi c education—th e Reconstructio n governmen t 
accepted school s tha t wer e segregate d b y custom. 21 

The two realms , of course , were no t mutuall y exclusive , as the case 
of public accommodations demonstrates . Suc h accommodations—inns , 
theaters, conveyances, and the like—were sometimes said to be "social " 
and beyon d th e equalit y mandate , an d a t othe r time s were segregate d 
under th e doctrine o f "separat e bu t equal. " Bot h arguments , however , 
were apparentl y rejecte d b y th e Reconstructio n Congress : i n 1875 , it 
outlawed racia l discriminatio n i n publi c accommodations . 

The Civil  Rights  Cases.  Th e Civi l Right s Ac t o f 187 5 was th e clima x 
of th e neo-abolitionis t struggl e agains t Jim Crow . Th e bil l ha d bee n 
introduced b y Charle s Sumne r i n th e summe r o f 1870 ; a * originall y 
drafted, i t prohibited discriminatio n i n public accommodations , juries , 
and schools . Th e bil l drifte d uncertainl y i n and ou t o f committe e fo r 
four years , leaving Sumner t o plea d from hi s deathbed i n March 1874 : 
"My bill , the civi l right s bill—don' t le t i t fail. " Shortl y thereafter , th e 
bill passe d th e Senate , bu t th e Hous e recesse d withou t action . 

Democrats controlle d th e Hous e o f Representative s afte r th e 
elections o f 1874 , an d th e Republicans , i n thei r lam e duc k session , 
finally passe d th e bill . It s managers , however , delete d th e school s 
provision, thoug h no t befor e considerin g a  provision tha t woul d hav e 
imposed a  requirement tha t separate schools be "equal." Th e provisio n 
was rejected b y opponent s an d advocates of equality alike . "I f we onc e 
establish a  discriminatio n o f thi s kind , w e kno w no t wher e i t wil l 
end," Congressma n Jame s Monro e explained ; th e freedme n an d thei r 
advocates "thin k thei r chance s fo r goo d school s wil l b e bette r unde r 
the Constitutio n wit h th e protectio n o f th e court s tha n unde r a  bil l 
containing suc h provision s a s this. " 

The bill , withou t an y school s provision , becam e la w i n 1875 . I t 
guaranteed t o al l citizens , regardles s o f "rac e o r color, " th e "ful l an d 
equal enjoymen t o f th e accommodations , advantages , facilities , an d 
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privileges o f inns , public conveyance s o n lan d o r water , theaters , an d 
other place s o f publi c amusement. " Claim s o f discriminatio n soo n 
arose i n inns , restaurants, steamboats , theaters , saloons, and—i n a  case 
that teste d th e statutor y limit s o f "plac e o f publi c amusement"— a 
Philadelphia cemetery . Th e defense to nearly every claim was that th e 
statute—and th e constitutiona l guarante e o f equalit y tha t th e statut e 
was designe d t o advance—wa s no t violate d b y separat e bu t equa l 
facilities. A  serie s of case s arising in Octobe r 187 6 found thei r wa y t o 
the Suprem e Court' s docke t and , incredibly , lingere d ther e fo r seve n 
years. 

The delay was not accidental . Th e Civi l Rights Act o f 187 5 proved 
to b e the las t majo r ac t o f Reconstruction . Ulysse s S . Grant's secon d 
term a s presiden t ha d bee n plague d b y scandal , an d th e presidentia l 
election o f 187 6 promised a  Democrati c win . Bu t Democra t Samue l 
B. Tilde n wa s i n il l healt h an d a n unenthusiasti c candidate , whil e 
Republican Rutherford B . Hayes waged a vigorous campaign, resurrect -
ing th e "blood y shirt " o f th e Unio n soldier . Still , Tilde n wo n th e 
popular electio n b y ove r a  quarte r millio n votes . Bu t dispute d 
elections in four state s left Tilde n on e electora l vot e sh y of a  majority ; 
the election thus went to the House, which deadlocked. A  fifteen-ma n 
Electoral Commissio n wa s appointe d t o arbitrat e th e dispute d 
elections; by a  vote o f eigh t to seven , the Commissio n declare d Haye s 
the victor . Th e Hous e convene d t o confir m th e Commission' s 
findings, bu t souther n Democrat s threatene d a  filibuster. A  dea l wa s 
struck. Th e term s o f th e Compromis e o f 187 7 remai n a  subjec t o f 
considerable controversy , bu t th e ne t effec t seem s clear : the Republi -
cans received th e Whit e House , an d th e Democrat s secure d a n en d t o 
the federa l effor t a t Reconstruction . 

After 1877 , th e Redeeme r government s i n th e Sout h turne d th e 
guarantee o f equalit y int o a  crue l hoax . Blac k American s wer e 
disenfranchised b y over t discriminatio n an d by the unsubtle facade s of 
poll taxe s an d literac y tests . Customar y discrimination s i n publi c 
facilities becam e mandate d b y law . "Separat e bu t equal " becam e onl y 
separate: force d segregatio n int o inferio r facilitie s serve d th e dua l 
purpose o f limitin g blac k opportunitie s an d convincin g poo r white s 
that race was more important tha n economic class . Attempt s to secur e 
equalization wer e me t b y officia l hostility , i n th e for m o f racis t 
political rhetori c an d eve r greate r disparitie s i n funding . Attempt s b y 
the black community itsel f to equaliz e were met by violence: churche s 
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and schools were burned; pastors, teachers, and successful businessme n 
or professionals wer e threatened, beaten , and sometimes killed . Ther e 
was no mor e Freedmen' s Burea u t o offe r counsel , n o federa l garriso n 
to offe r protection ; th e ol d orde r wa s indee d redeemed . 

The en d o f th e federa l resolv e mean t tha t th e Civi l Right s Ac t o f 
1875 would b e onl y weakl y enforced . Bu t i t wa s a  thorn i n th e sid e 
of the South, a  symbolic reminde r o f federa l contro l an d the challeng e 
to the old ways . I n the summer o f 1882 , with the civi l rights cases still 
sitting on th e Court' s docket , Chie f Justice Morris J. Waite conclude d 
an extraordinar y serie s o f correspondenc e wit h Hayes : " I agre e wit h 
you entirely, " th e chie f justic e wrote , "a s to th e necessit y o f keepin g 
public sentimen t a t th e sout h i n ou r favor. " Wait e the n assigne d th e 
opinion i n th e Civil  Rights  Cases  of 188 3 t o hi s mos t truste d aide , 
Justice Josep h P . Bradley , th e ma n who , coincidentally , ha d cas t th e 
deciding vot e i n Hayes' s favo r a s a  membe r o f th e 187 6 electora l 
commission. 

Bradley, who made the Compromise o f 1877 possible, confirmed th e 
deal i n hi s decision . Bu t h e di d no t determin e whethe r "separat e bu t 
equal" wa s in complianc e wit h th e Civi l Right s Act . Instead , Bradle y 
ruled tha t th e Civi l Right s Ac t o f 187 5 was unconstitutional , becaus e 
Congress lacke d th e authorit y t o enac t it. 22 I n reachin g hi s decision , 
Bradley dre w thre e vita l distinctions : 

First, slavery  was  distinct  from  racial  discrimination.  Congres s ha d 
relied i n par t o n th e Thirteent h Amendment , bu t tha t amendmen t 
only prohibite d slavery . Ther e wa s a  distinction , Bradle y insisted , 
between slaver y an d racia l discrimination . "I t woul d b e runnin g th e 
slavery argumen t int o th e ground, " Bradle y concluded , "t o mak e i t 
apply t o ever y ac t o f discriminatio n whic h a  perso n ma y se e fi t t o 
make a s to th e guest s h e wil l entertain. " 

Second, public action  was  distinct from private  action.  Congres s ha d 
also relie d o n th e Fourteent h Amendment' s guarante e o f equalit y t o 
justify it s actions, bu t tha t guarantee , Bradley insisted, applied onl y t o 
actions o f stat e officials . Ther e wa s a  necessar y distinctio n betwee n 
public an d privat e action ; th e discrimination s o f in n an d theate r 
operators wer e merel y th e latter . "[C]ivi l rights, " Bradle y concluded , 
"such a s ar e guarantie d b y th e constitutio n agains t stat e aggression , 
cannot b e impaire d b y th e wrongfu l act s o f individuals , unsupporte d 
by stat e authorit y i n th e shap e o f laws , customs , o r judicia l o r 
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executive proceedings . .  .  .  Th e wrongfu l ac t o f a n individual , 
unsupported b y an y suc h authority , i s simply a  private wrong. " 

Finally, the  redress of action was  distinct from primary  measures  in the 
face of  inaction.  Th e public-privat e dichotom y le d t o Bradley' s fina l 
distinction: under the Fourteenth Amendment , Congres s ha d only th e 
power t o respon d t o the wrongful action s of the states, it could no t ac t 
affirmatively, i n the face of , fo r example , state inaction. "[U]nti l som e 
state la w ha s bee n passed, " Bradle y wrote , 

or som e stat e actio n throug h it s officer s o r agent s ha s bee n taken , 
adverse t o th e right s o f citizen s sough t t o b e protecte d b y th e four -
teenth amendment , n o legislatio n o f th e Unite d State s unde r sai d 
amendment, no r an y proceeding unde r suc h legislation , ca n b e called 
into activity , fo r th e prohibition s o f th e amendmen t ar e agains t stat e 
laws and act s done under stat e authority . 

The Civi l Right s Ac t o f 187 5 wa s thu s void : "Thi s i s no t correctiv e 
legislation; i t i s primary an d direct. " 

Bradley conclude d hi s opinio n wit h a  critiqu e o f th e lat e Recon -
struction effort : "Whe n a  man ha s emerged fro m slavery , an d b y th e 
aid o f beneficen t legislatio n ha s shake n of f th e inseparabl e concomi -
tants o f tha t state , ther e mus t b e som e stag e i n th e progres s o f hi s 
elevation whe n h e take s th e ran k o f a  mer e citizen , an d cease s t o b e 
the specia l favorit e o f th e laws. " 

Only Joh n Marshal l Harla n o f Kentucky , th e las t Suprem e Cour t 
justice t o hav e bee n a  slaveholder , dissente d fro m Bradley' s opinion . 
Driven t o Republicanis m b y racis t violenc e i n hi s home state , Harla n 
rose to Republicanism's defense . "Th e opinion i n these cases proceeds, 
as it seems to me , upon ground s entirel y too narro w an d artificial, " h e 
wrote. "Th e substanc e an d spiri t o f th e recen t amendment s o f th e 
constitution hav e bee n sacrifice d b y a  subtl e an d ingeniou s verba l 
criticism." 

Harlan wa s unconvince d b y an y o f Bradley' s distinctions . A s fo r 
the distinctio n betwee n slaver y an d racia l discrimination , whic h 
Bradley used to make the Thirteenth Amendment inapplicable , Harla n 
wrote, 

since slavery , a s the cour t ha s repeatedly declared , wa s the movin g o r 
principal caus e o f th e adoptio n o f tha t amendment , an d sinc e tha t 
institution reste d wholly upo n th e inferiority , a s a race, of thos e hel d 
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in bondage , thei r freedo m necessaril y involve d immunit y from , an d 
protection against, all discrimination agains t them, because of their race, 
in respect o f such civi l rights as belong to freemen o f othe r races. 

As fo r th e distinctio n betwee n publi c an d privat e action , i t was , 
whatever it s theoretica l integrity , o f n o avai l i n thi s case : "I n ever y 
material sense applicable to the practical enforcement o f the fourteent h 
amendment, railroa d corporations , keeper s o f inns , an d manager s o f 
places o f publi c amusemen t ar e agent s o f th e state. " 

Harlan coul d no t se e wh y congressiona l powe r unde r th e Four -
teenth Amendmen t shoul d b e restricted t o remedia l measures . Befor e 
the war , h e noted , th e Suprem e Cour t ha d give n Congres s expansiv e 
powers t o enforc e th e fugitive slav e clause: " I venture, wit h al l respec t 
for th e opinio n o f others , t o insis t tha t th e nationa l legislatur e may , 
without transcendin g th e limit s o f th e constitution , d o fo r huma n 
liberty an d th e fundamenta l right s o f America n citizenship , wha t i t 
did, with th e sanctio n o f thi s court , fo r th e protectio n o f slaver y an d 
the right s o f th e master s o f fugitiv e slaves. " 

In respons e t o Bradley' s broade r critique , Harla n wa s properl y 
incredulous: "I t is , I submit , scarcel y jus t t o sa y that th e colore d rac e 
has bee n th e specia l favorit e o f th e laws. " 

Harlan's dissen t wa s echoe d i n Congress . I n December , Senato r 
James F . Wilso n o f Iow a propose d a  constitutiona l amendmen t 
designed to overtur n Bradley' s decision i n the Civil  Rights  Cases.  Th e 
amendment read : "Congres s shal l hav e power , b y appropriat e 
legislation, t o protec t citizen s o f th e Unite d State s in the exercis e an d 
enjoyment o f thei r rights , privileges, and immunities , an d to assur e t o 
them th e equa l protectio n o f th e laws. " 

Wilson too wa s unpersuaded b y Bradley' s distinctions. Slaver y an d 
discrimination wer e interrelate d phenomena : th e freedme n "wer e 
freighted dow n wit h the crushing burdens of ignorance, prejudice, rac e 
distinctions, line s of caste , and disabilities evolve d b y two centurie s o f 
slavery." Th e publi c an d privat e wer e als o interrelated : privat e 
behavior wa s shape d b y publi c law . 

It was not expected that [the Civil Rights] act would a t once dispel the 
race antagonism which centurie s of slavery had intensified. Bu t it was 
expected tha t b y supplementing th e kindl y an d humanizin g office s o f 
passing years with a  protective law of the character of the one enacted 
the right en d would come in time. Thi s because most men are readily 
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affected b y the conservative influences o f time, while the many not thus 
affected yield , more or less implicitly, to the commands of definite laws, 
especially if they are supported by penal sanctions. . . . I t is not an easy 
thing to eradicat e the prejudices o f two centuries . 

Congress coul d ac t affirmativel y i n the fac e o f stat e inaction , becaus e 
action an d inactio n coul d amoun t t o th e sam e thing : "non-actio n i s a 
denial. Permittin g thing s t o b e don e i n violatio n o f a  dut y o r 
obligation i s a  denia l o f both . A  failur e t o enac t law s fo r th e equa l 
protection o f citizen s is a denial o f suc h protection . .  . .  The extremis t 
oppression ma y resul t fro m inaction. " 

Wilson's efforts , o f course , wer e t o n o avail . Hi s amendmen t wa s 
not passed , an d th e Civil  Rights  Cases  remaine d th e measur e o f 
constitutional equality . 

But ther e i s on e mor e dissentin g voic e wort h considering ; i t 
provides perhap s th e mos t effectiv e rebutta l t o Bradley' s artificia l 
distinctions. 

As fo r th e clai m tha t Congress' s powe r unde r th e Thirteent h 
Amendment doe s not appl y t o racia l discrimination, bu t extend s onl y 
to th e abolitio n o f slavery , conside r thi s 187 1 judicial opinion : 

Slavery, whe n i t existed , extende d it s influenc e i n ever y direction , 
depressing and disenfranchising th e slave and his race in every possible 
way. Hence , i n orde r t o giv e ful l effec t t o th e Nationa l wil l i n 
abolishing slavery , i t wa s necessar y i n som e wa y t o counterac t thes e 
various disabilities an d the effects flowin g fro m them . Merel y striking 
off th e fetter s o f th e slave , withou t removin g th e incident s an d 
consequences of slavery, would hardly have been a boon to the colored 
race. Hence , also the amendment abolishin g slavery was supplemented 
by a  claus e givin g Congres s powe r t o enforc e i t b y appropriat e 
legislation. N o la w was necessary t o abolis h slaver^ ; the amendmen t 
did that . Th e powe r t o enforc e th e amendmen t b y appropriat e 
legislation mus t b e a  powe r t o d o awa y wit h th e incident s an d 
consequences o f slavery , an d t o instat e th e freedme n i n th e ful l 
enjoyment o f tha t civi l libert y an d equalit y whic h th e abolitio n o f 
slavery meant . 

As for th e contention tha t Congress' s powers unde r the Fourteent h 
Amendment ar e purely remedia l and cannot b e exercised affirmativel y 
in the face o f stat e inaction , conside r thi s view, also recorde d i n 1871: 
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[The Fourteent h Amendment ] no t onl y prohibit s th e makin g o r 
enforcing of laws which shall abridge the privileges or immunities of the 
citizen; but prohibit s the state s from denyin g t o al l persons within it s 
jurisdiction th e equa l protectio n o f th e laws . [Denying ] include s 
inaction as well as action. An d denying the equal protection of the laws 
includes the omission to protect, as well as the omission to pass laws for 
protection. 

Finally, a s for th e distinctio n betwee n th e publi c an d privat e spheres , 
consider thi s speec h delivere d a t th e Universit y o f Pennsylvani a La w 
School o n Octobe r 1 , 1884 , one  yea r afte r th e decisio n i n th e Civil 
Rights Cases: 

At firs t vie w whe n w e wal k amongs t ou r fellowmen , w e ma y no t 
observe the omnipotent influenc e an d controlling effect o f the law. It s 
power is so subtle and all-pervading that everything seems to take place 
as the spontaneous resul t o f existing conditions an d circumstances . .  . . 
[But th e law ] i s over , under , i n an d around , ever y action , tha t take s 
place. It s silen t reig n i s see n i n th e orde r preserved , th e person s an d 
property protected , th e sens e o f securit y manifested . .  . .  The might y 
river o f thing s generall y move s o n wit h a n undisturbe d current ; bu t 
only becaus e i t i s kept i n it s bank s an d regulate d i n it s course b y th e 
power o f law . 

H[S]ociety and law are so intimately connected," the speaker concluded , 
"that th e hypothesi s o f on e i s th e hypothesi s o f th e other. " Th e 
speaker, an d autho r o f eac h o f thes e passages , wa s Suprem e Cour t 
Justice Josep h P . Bradley. 23 

But neither Harlan's protests, nor Wilson's proposals, no r Bradley' s 
own inconsistencie s coul d chang e the fundamental trut h confirme d b y 
the Civil  Rights  Cases:  Reconstruction wa s over . A s a  resul t o f th e 
Supreme Court' s decision , the Nation magazin e opined, "th e negro wil l 
disappear fro m th e field  o f nationa l politics . Hencefort h th e nation , 
as a  nation , wil l hav e nothin g t o d o wit h him. " I t woul d b e wors e 
than benig n neglect . 

Plessy v. Ferguson.  Fro m 188 2 t o 1901 , over on e hundre d lynching s 
were reporte d annually . I n 189 2 alone , ther e wer e 23 0 recorde d 
lynchings, 16 1 of blac k Americans . Fo r blac k victims, lynching mean t 
not merel y a  rope , bu t fire , torture , an d dismemberment , ofte n i n a 
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festive atmosphere , wit h ticket s sold , an d bod y part s o f th e victim s 
distributed a s souvenirs. Al l of i t was done wit h officia l acquiescence , 
and sometime s officia l encouragement . Thi s wa s Americ a i n 1896 , 
when the Supreme Cour t announce d it s opinion o n the constitutional -
ity o f segregatio n laws , o f "separat e bu t equal. " American s wer e 
looking fo r guidanc e from th e highest cour t i n the land; some of them , 
in C . Van n Woodward' s phrase , wer e lookin g fo r "permissio n t o 
hate." 

They go t it . I n Plessy  v.  Ferguson,  th e Suprem e Cour t rejecte d 
Homer Plessy' s challeng e t o a  Louisiana la w requirin g segregate d rai l 
facilities: Louisiana's "equa l bu t separate " la w did not violat e the equa l 
protection guarante e o f th e Fourteent h Amendment . Henr y Billing s 
Brown o f Massachusett s wrot e th e opinio n fo r th e Court . H e create d 
some dichotomie s o f hi s own. 24 

A legal "distinction, " suc h as that betwee n blac k and white , was no t 
the sam e a s a  lega l "inequality" : 

A statut e whic h implie s merel y a  legal distinctio n betwee n th e whit e 
and colore d races— a distinction whic h i s founded i n th e colo r o f th e 
two races , an d whic h mus t alway s exis t s o lon g a s whit e me n ar e 
distinguished from th e other race by color—has no tendency to destroy 
the legal equality o f the two races . 

There wa s a n argument , Brow n acknowledged , tha t th e lega l distinc -
tion tende d t o connot e th e inferiorit y o f th e distinguishe d race . Bu t 
it wa s a n argumen t Brow n rejected : 

We consider the underlying fallacy of the plaintiffs argumen t to consist 
in the assumption that the enforced separatio n o f the two races stamps 
the colore d rac e with a  badge o f inferiority . I f this b e so, it i s not b y 
reason of anything found i n the act , but solely because the colored race 
chooses to put tha t construction  upo n it . 

Moreover, th e equalit y tha t Pless y sough t transcende d th e guarantee s 
of the Constitution; tha t document ensure d only a  "legal equality," no t 
a "social " one : 

The object o f the amendment was undoubtedly to enforce the absolut e 
equality o f the two races before th e law, but, in the nature of things, it 
could not have been intended t o abolish distinctions base d upon color , 
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or t o enforc e social , a s distinguishe d fro m political , equality , o r a 
commingling o f the two race s upon terms unsatisfactory t o either . 

And, Brown reasoned , i t could b e no other way—th e Constitutio n wa s 
powerless t o affec t th e natura l order : 

The argumen t als o assumes that socia l prejudices ma y be overcome b y 
legislation, and that equa l right s cannot b e secured to the negro except 
by a n enforced comminglin g o f the two races . W e cannot accep t this 
proposition. I f the two races are to meet upon terms of social equality, 
it must be the resul t o f natural affinities , a  mutual appreciation o f each 
other's merits , an d a  voluntary consen t o f individuals . Legislatio n i s 
powerless t o eradicat e racia l instincts , or t o abolis h distinction s base d 
upon physica l differences , an d the attemp t t o d o so can only resul t i n 
accentuating th e difficultie s o f th e presen t situation . I f th e civi l an d 
political right s o f bot h race s b e equal , on e canno t b e inferio r t o th e 
other civilly or politically. I f one race be inferior t o the other socially, 
the constitutio n o f the Unite d State s canno t pu t the m upo n th e sam e 
plane. 

The onl y limitatio n o n segregatio n law s wa s tha t the y b e "reason -
able, and extend onl y t o suc h law s as are enacted i n good fait h fo r th e 
promotion o f th e publi c good. " "I n determinin g th e questio n o f 
reasonableness," Brow n explained , th e legislatur e "i s at libert y t o ac t 
with referenc e t o th e established usages , customs, and traditions o f th e 
people, an d wit h a  view t o th e promotio n o f thei r comfort , an d th e 
preservation o f th e publi c peac e an d goo d order. " I t i s a n effectiv e 
measure o f th e myopi a o f th e opinio n that , unde r thi s standard , th e 
Louisiana la w wa s upheld . 

Plessy v. Ferguson  was , lik e th e Civil  Rights  Cases,  an eight-to-on e 
decision; again , i t wa s lef t t o Justic e Harla n t o stat e equality' s case . 
Harlan avoided, at the outset, the conundrum o f formal equality—mer e 
abstract symmetr y coul d no t hid e th e rea l inequality : 

It was said in argument that the statute of Louisiana does not discrimi-
nate agains t eithe r race , but prescribe s a  rule applicabl e alik e to whit e 
and colore d citizens . Bu t thi s argumen t doe s no t mee t th e difficulty . 
Everyone know s tha t th e statut e i n questio n ha d it s origi n i n th e 
purpose, no t s o muc h t o exclud e whit e person s fro m railroa d car s 
occupied by blacks, as to exclude colored people from coache s occupied 
by or assigned to white persons. 
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The messag e behind th e Louisiana la w was unmistakable, an d i t was 
these law s and thei r implici t lessons—no t "racia l instincts"—tha t wer e 
the roo t o f racia l animosity : 

What ca n more certainl y arous e rac e hate , what mor e certainl y creat e 
and perpetuat e a  feelin g o f distrus t betwee n thes e races , tha n stat e 
enactments which, in fact, proceed on the ground that colore d citizens 
are so inferior an d degraded that they cannot be allowed to sit in public 
coaches occupied b y white citizens ? That , a s all will admit , i s the rea l 
meaning of suc h legislation a s was enacted in Louisiana . 

Harlan di d no t acced e t o Brown' s myopi c visio n o f "reasonableness" : 
there was nothing "good " abou t th e "order " maintaine d b y suc h laws , 
and th e "comfort " the y secure d wa s certainl y no t universal . I n 
Harlan's mor e communa l vision , ther e wer e tw o perspective s wort h 
considering—black an d white : "Th e destinie s o f th e tw o races , in thi s 
country, ar e indissolubl y linke d together , an d th e interest s o f bot h 
require tha t th e commo n governmen t o f al l shal l no t permi t th e seed s 
of rac e hat e t o b e plante d unde r th e sanctio n o f law. " 

There was , Harlan conceded , a  social orde r i n America . Bu t i t wa s 
not a  natura l one , an d i t wa s no t on e tha t th e Constitutio n coul d 
tolerate: 

The whit e rac e deem s itsel f t o b e the dominant  rac e i n thi s country . 
And s o it is , in prestige , in achievements , in education, i n wealth, and 
in power . So , I  doub t not , i t wil l continu e t o b e fo r al l time , i f i t 
remains tru e t o it s grea t heritage , an d hold s fas t t o th e principle s o f 
constitutional liberty. Bu t in view of the constitution, in the eye of the 
law, ther e i s i n thi s countr y n o superior , dominant , rulin g clas s o f 
citizens. Ther e i s no cast e here . Ou r constitutio n i s color-blind, an d 
neither know s no r tolerates classe s among citizens . I n respec t o f civi l 
rights, al l citizens ar e equal befor e th e law. 

Harlan's analysi s reache d it s clima x wit h a n assertio n tha t wa s 
oxymoronic excep t a s a  statemen t o f protest , a s a  refusa l t o permi t 
constitutional aspiration s t o yiel d t o th e realit y o f inequality : "Th e 
humblest," Harla n insisted , "i s the pee r o f th e mos t powerful. " 

Harlan conclude d hi s opinio n b y pointin g ou t th e lingerin g 
contradiction o f America n life : 
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We boast of the freedom enjoye d by our people above all other peoples. 
But i t i s difficult t o reconcile that boas t with a  state of the law which, 
practically, put s th e bran d o f servitud e an d degradatio n upo n a  large 
class o f ou r fello w citizens,—ou r equal s befor e th e law . Th e thi n 
disguise o f "equal " accommodation s fo r passenger s in railroa d coache s 
will not mislea d any one, nor aton e for the wrong this day done. 

Plessy v. Ferguson made clear that, after civi l war and reconstruction , 
there ha d been , fundamentally , n o change . Th e natura l orde r tha t 
slavery ha d converte d int o a  racia l on e remaine d ver y muc h intact ; 
Reconstruction's guarante e o f equalit y unde r law had no t change d th e 
order because , quit e simply , i t coul d not . An d th e premise s o f tha t 
order were now firmly established . "Race " was biological. Racis m was 
natural. Th e constitutiona l guarante e o f equalit y wa s merel y formal . 
Real inequalit y wa s inevitable . Th e Constitutio n wa s powerles s t o 
change th e natura l order . Thes e woul d remai n th e officia l view s til l 
the middl e o f th e twentiet h century . 

The Second Reconstruction 

Living Truth s 

The storie s o f th e massiv e grassroot s civi l right s movemen t o f th e 
mid-twentieth centur y an d of the NAACP's concurren t lega l struggle s 
have bee n tol d masterfull y elsewhere . Th e ai m her e i s t o briefl y 
examine th e radica l revisio n o f th e officia l epistemolog y o f inequalit y 
that too k plac e i n tha t tim e period , a  revolution i n though t inheren t 
in th e Suprem e Court' s decisio n i n Brown  v.  Board  of  Education? 5 

Two case s presaged Brown  an d perhap s mad e tha t decisio n inevita -
ble: th e 194 8 case  o f Shelley  v.  Kraemer  an d th e 195 0 cas e Sweatt  v. 
Painter. 

Shelley v. Kraemer.  Racia l segregation wa s still very much th e norm i n 
America afte r th e Secon d Worl d War . Educationa l segregatio n wa s 
somewhat mor e pronounce d i n th e South , wher e i t wa s mandated b y 
law, but residentia l segregatio n was pervasive throughout th e country . 
The NAAC P targete d both : i t sough t a  declaratio n tha t racia l 
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segregation, i n school s an d i n housing , violate d th e equa l protectio n 
guarantee o f th e Fourteent h Amendment . 

The problem wit h residentia l segregation was that i t appeared t o b e 
completely beyon d th e reac h o f th e Fourteent h Amendment . Ther e 
was some publi c housin g i n post-war America , bu t mos t housin g wa s 
privately owne d an d most residentia l segregation was , accordingly, th e 
result o f private discrimination . Afte r Justice Bradley' s opinion i n th e 
1883 Civil Rights  Cases,  such discrimination di d not eve n implicate th e 
Fourteenth Amendment : onl y throug h "stat e action"—throug h 
discrimination b y publi c officials , no t privat e individuals—coul d 
Americans b e deprive d o f th e "equa l protectio n o f th e laws. " 

The discriminatio n i n Shelley  v.  Kraemer  was , unde r Bradley' s 
artificial dichotomy , apparentl y "private" : individual homeowners ha d 
agreed that the y woul d no t sel l to "non-Caucasians, " an d had memori -
alized their agreement s in restrictive covenant s i n their deeds . Bu t th e 
Supreme Court , i n a n opinio n writte n b y Chie f Justic e Fre d Vinson , 
ruled tha t thos e covenant s ha d bee n effectuate d onl y throug h th e 
actions o f stat e judicia l officials , an d judicia l enforcemen t o f th e 
covenants—without whic h the restrictions would b e meaningless—wa s 
"state action" fo r purpose s o f the Fourteenth Amendment . I t was , on 
the on e hand , merel y commo n sense : o f cours e judge s ar e publi c 
officers, an d o f cours e thei r action s ar e stat e actions . Bu t i t exposed , 
on th e othe r hand , th e dee p conceptua l problem s wit h Bradley' s 
public-private dichotomy : n o actio n o r decision , an d certainl y n o 
agreement, i s purel y private , sinc e al l ar e shape d b y an d implicitl y 
conditioned o n th e existence , o r absence , o f lega l sanctions . Or , a s 
Bradley himsel f ha d pu t it , th e la w "i s over , under , i n an d around , 
every action , tha t take s place. " 

But there wa s another proble m i n Shelley:  the stat e court s wer e no t 
discriminating; the y woul d enforc e al l restrictiv e covenants . Th e 
argument wa s i n par t tha t i t wa s th e privat e parties , no t th e courts , 
who harbored th e racial animus. Tha t di d not matter , Vinson insisted , 
because "th e effect " o f stat e actio n wa s th e denia l o f constitutiona l 
rights. 

The argumen t wa s also in par t th e argumen t o f symmetr y tha t ha d 
prevailed i n Plessy v. Ferguson:  there wa s no lega l inequalit y whe n th e 
state merely make s a  distinction, bu t otherwis e treat s al l parties, blac k 
and white , th e same . Th e stat e courts , th e argumen t went , woul d 
enforce al l raciall y restrictiv e covenants , separatel y bu t equally . Bu t 
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Chief Justic e Vinso n refuse d t o b e lure d int o th e conundrum . Ther e 
was, firs t o f all , no real  evidence tha t restrictiv e covenant s wer e bein g 
enforced agains t whit e hom e buyers . Moreover , symmetrica l applica -
tion would no t cur e the constitutional defect : "Equa l protection o f th e 
laws is not achieved through indiscriminat e imposition o f inequalities. " 
This las t wa s conceptuall y unsatisfyin g an d rhetoricall y oxymoronic : 
it i s difficul t t o fin d discriminatio n i n indiscriminat e behavior . Still , 
at a n intuitiv e level , Vinso n ha d com e close r t o th e truth : ther e wa s 
something quit e unequa l goin g o n here , an d th e stat e wa s clearl y 
complicit.26 

Sweatt v.  Painter.  Tw o year s later , th e Cour t struc k anothe r blo w 
against the formalist conceptio n o f equality . Heman n Sweat t had been 
denied admission to the University o f Texas Law School becaus e of hi s 
race; unde r th e separat e bu t equa l rule , Texa s offere d t o star t a  ne w 
law schoo l fo r Sweat t an d othe r blac k Texans . B y the tim e th e cas e 
of Sweatt  v.  Painter  foun d it s wa y t o th e Suprem e Court , th e ne w 
"black" schoo l wa s i n fac t ope n an d operating . 

But i t wa s no t enough . "W e canno t find, " Vinso n agai n wrot e fo r 
the Court , "substantia l equalit y i n th e educationa l opportunitie s 
afforded whit e an d Negr o la w student s b y th e State. " Th e Cour t 
examined both "tangibl e and intangible factors" to reach its conclusion: 
resources an d facilitie s o n th e on e hand ; reputatio n an d "practical " 
opportunities o n th e other . I t wa s precisel y th e sor t o f realisti c 
inquiry foreclose d b y Plessy's  formalism, an d i t wa s certain t o expos e 
the "thi n disguise " o f mos t separat e bu t equa l schemes. 27 

Brown v.  Board  of  Education  (Brow n I) . Fou r year s later , o f course , 
the Suprem e Cour t foun d i n Brown  v.  Board  of  Education  tha t 
"separate bu t equal " publi c educatio n wa s no t i n fac t "equal " a t all . 
The assaul t o n formalis m implici t i n Shelley  an d Sweatt  nearl y 
demanded this result: Shelley had suggested that racial distinctions were, 
somehow, unequal , eve n whe n the y wer e applie d acros s th e board , 
while Sweatt  ha d demonstrate d ho w thi s inequality coul d b e manifes t 
in bot h tangibl e an d intangibl e ways . Brown,  i n a  sense, simply fille d 
in th e blanks . An d yet , fo r a t leas t tw o reasons , th e decisio n wa s 
remarkable al l th e same . 

Part o f i t was the context . Thes e were no t restrictiv e covenant s o r 
law schools ; thes e wer e publi c schools , primar y an d secondary , an d 
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changes here would b e far-reaching. An d these were not revolutionar y 
times: Rosa Park s refused t o giv e up he r sea t on a  Montgomery bu s t o 
a whit e ma n i n Decembe r 1955 , a  ful l yea r an d a  hal f afte r th e firs t 
Brown decision . Whateve r th e stat e of lega l thought, then , Brown wa s 
not, i n a  practica l sense , merel y conventiona l a t all . 

And, fo r tha t matter , i t was not conventiona l i n purely lega l terms. 
Chief Justic e Ear l Warre n di d i n Brown  wha t Vinso n ha d decline d t o 
do i n Sweatt:  h e explicitl y rejecte d th e "separat e bu t equal " rul e o f 
Plessy, in par t b y rejectin g Plessy's  absurd suggestio n tha t th e badg e o f 
racial inferiority i s self-imposed. Simultaneously , Warre n did in Brown 
what Vinso n ha d bee n unabl e t o d o i n Shelley:  h e identifie d th e 
inequality tha t inhere d eve n i n "indiscriminate " racia l segregation . 
Compulsory segregation , Warre n concluded , generate d a  stigm a o f 
racial inferiority: thi s was the inequality, and i t inhered in the very fac t 
of segregation , an d i t wa s why—whateve r th e "tangible " difference s 
between th e schools—th e segregatio n o f publi c schoo l student s wa s 
inherently unequal . 

Moreover, Warre n sough t t o prov e it , an d hi s effort s too k hi m 
outside th e insula r real m o f th e law , beyon d lega l abstractio n an d 
vacuous form , an d int o th e worl d o f experience . I t wa s commo n 
sense, i n part—a s fo r Harlan , "everyon e knows " th e rea l messag e o f 
Jim Crow—bu t i t wa s als o evidenc e fro m th e socia l sciences : a  shor t 
footnote provide d a  cursory summar y o f th e evidence establishing th e 
connection betwee n racia l segregatio n an d self-concept , an d betwee n 
self-concept an d achievement . A  brie f ful l o f evidenc e ha d bee n 
submitted t o th e Cour t b y a  coalitio n o f socia l scientists ; t o them , 
Warren's footnot e seeme d almos t perfunctory . Bu t t o conventiona l 
legal thinkers , thi s brie f acknowledgemen t o f othe r disciplines—eve n 
the suggestio n tha t ther e wa s a  socia l worl d i n whic h equalit y migh t 
be measured—wa s revolutionary ; an d fo r man y o f them , i t wa s als o 
wrong/0 

Brown v.  Board  of  Education  (Brow n II) . Brown  I  declare d tha t 
segregation wa s unconstitutional , bu t i t di d no t determin e th e 
appropriate remedy . Tha t decisio n i t postpone d fo r a  year , til l th e 
reprise o f th e case  in Brown II.  Th e Cour t ther e seeme d t o retreat : i t 
remanded contro l o f th e case s to th e loca l distric t court s an d ordere d 
desegregation to proceed "wit h all deliberate speed." I t seemed a recipe 
for disaster . Th e loca l federa l judge s were , afte r all , a  par t o f th e 
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segregated community—"steepe d i n th e sam e tradition s tha t I  am " 
rejoiced Georgi a Lieutenan t Governo r Ernes t Vandiver—an d th e 
Court's ambiguou s rhetori c hardl y gave them a decisive mandate . Bu t 
their performance surprised : district courts decided nineteen desegrega -
tion case s withi n a  yea r o f Brown  II y an d th e plaintif f NAAC P 
prevailed i n every case . Typica l wa s the decisio n o f Louisian a distric t 
court judg e J. Skelly Wright: "Th e magnitud e o f the problem ma y no t 
nullify th e principle . An d tha t principl e i s tha t w e are , al l o f us , 
Americans, wit h a  righ t t o mak e ou r wa y unfettere d b y sanction s 
imposed b y ma n becaus e o f th e wor k o f God. " 

As for th e Supreme Court , i t is hard to sa y what happene d betwee n 
Brown I  an d Brown  II.  Fo r some , Brown  II  wa s proo f tha t whit e 
America wa s no t seriou s abou t racia l equality . NAAC P attorne y 
Lewis Stee l wrot e tha t "Neve r i n th e histor y o f th e Suprem e Cour t 
had the implementation o f a constitutional righ t been so delayed or th e 
creation o f i t put i n such vague terms . Th e Cour t thereb y mad e clea r 
that i t wa s a  whit e cour t whic h woul d protec t th e interest s o f whit e 
America i n th e maintenanc e o f stabl e institutions. " Year s later , 
Professor Derric k Bel l would surve y the law and reach the same result : 
the Col d Wa r gav e whit e Americ a a  reaso n t o declar e segregatio n 
unconstitutional i n Brown  I,  bu t whit e Americ a ha d n o interes t i n 
achieving rea l integration . Brown  II  merel y demonstrate s Bell' s 
"interest convergence " thesis : th e Suprem e Cour t grant s equalit y t o 
black American s onl y when , an d t o th e exten t that , i t converges wit h 
the interest s o f whit e America . 

For others , Brown  II  wa s mor e a  strategic retreat . Th e reactio n t o 
Brown I  wa s stronger , perhaps , tha n th e Cour t ha d anticipated , an d 
official suppor t fo r th e Court' s positio n wa s undoubtedl y muc h 
weaker. Warre n waite d i n vain for a n expression o f suppor t fro m th e 
White House ; Eisenhower , personall y conflicte d ove r th e matter , 
remained resolutel y silent . "I f Mr . Eisenhowe r ha d com e through, " 
Associate Justice To m Clar k woul d late r say , "i t migh t hav e change d 
things a  lot. " Bu t Eisenhowe r wa s noncommittal . Th e presiden t o f 
the newl y forme d Souther n Christia n Leadershi p Conferenc e mad e 
repeated attempt s to coa x a  statement o f public suppor t fo r th e Brown 
decision, but alway s Dr. Martin Luther King' s efforts wer e to n o avail . 
After a  fruitless meetin g with Eisenhower , Kin g reported , " I fear tha t 
future historian s wil l hav e t o recor d tha t whe n Americ a cam e t o it s 
most progressiv e momen t o f creativ e fulfillmen t i n the are a of huma n 
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relations, i t wa s temporaril y hel d bac k b y a  chie f executiv e wh o 
refused t o mak e a  stron g positiv e statemen t morall y condemnin g 
segregation." Interestingly , Dr . Kin g di d fin d on e frien d i n th e 
administration, on e officia l wh o publicl y said : "Ther e i s a  vita l nee d 
for Americ a t o recogniz e tha t thi s i s basically a  mora l problem. " "I f 
he's no t sincere, " Kin g sai d o f Vic e Presiden t Nixon , "h e i s the mos t 
dangerous ma n i n America." 29 

Cooper v. Aaron.  Eisenhower' s hand , meanwhile , ha d bee n force d t o 
some exten t b y th e event s i n Littl e Rock , Arkansas . Th e all-whit e 
Central Hig h Schoo l wa s to b e desegregate d b y nin e blac k student s a t 
the beginnin g o f th e 195 7 schoo l year , an d despit e th e incendiar y 
rhetoric of state officials, the effort wa s expected to proceed peacefully . 
But o n th e appointe d day , Governo r Orva l Faubu s sen t th e Arkansa s 
National Guar d t o Littl e Rock , ostensibl y t o maintai n th e peace , bu t 
effectively t o bloc k th e admissio n o f th e students . Afte r a  two-wee k 
stalemate, an d a  private meetin g wit h Presiden t Eisenhower , Faubu s 
called of f th e guard . Bu t b y now , the guard wa s genuinely needed : a n 
angry whit e mo b wa s assemblin g a t th e schoo l eac h morning ; 
desegregation woul d b e impossible withou t protection . Melb a Pattil o 
Beals wa s on e o f th e nin e students ; sh e describe d wha t happene d o n 
Monday, Septembe r 23 : 

The first da y I was able to enter Central High School, what I felt inside 
was terrible, wrenching, awful fear . O n the car radio I  could hear that 
there wa s a  mob . I  kne w wha t a  mo b mean t an d I  kne w tha t th e 
sounds that came from th e crowd were very angry. S o we entered the 
side o f th e building , very , ver y fast . Eve n a s we entere d ther e wer e 
people runnin g afte r us , peopl e trippin g othe r people . Onc e w e go t 
into the school , i t was very dark; i t was like a  deep, dark castle . An d 
my eyesight ha d to adjus t t o the fact tha t there were people al l around 
me. W e were me t b y schoo l official s an d very quickl y disperse d ou r 
separate ways. Ther e has never been in my life any stark terror or any 
fear aki n to that . 

I'd only been in the school a couple of hours and by that time it was 
apparent tha t th e mo b wa s jus t overrunnin g th e school . Policeme n 
were throwin g dow n thei r badge s an d th e mo b wa s gettin g pas t th e 
wooden sawhorse s because the police would no longer fight thei r ow n 
in order to protect us. S o we were all called into the principal's office , 
and there was great fear that we would not get out of this building. W e 
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were trapped . An d I  thought , Okay , s o I' m goin g t o di e here , i n 
school. An d I  remembe r thinkin g bac k t o wha t F d bee n told , t o 
understand the realities of where you are and pray. Eve n the adults, the 
school officials, wer e panicked, feeling like there was no protection. A 
couple o f kids , th e blac k kid s tha t wer e wit h m e wer e crying , an d 
someone mad e a  suggestion that i f they allowe d the mo b to hang one 
kid, they coul d then ge t the res t out . 

On Wednesday , Septembe r 25 , a frustrated Eisenhowe r recognize d 
that th e cost s of inactio n outweighe d thos e o f acting ; he sent the 101s t 
Airborne t o Little Rock to secure the safety o f the nine black students . 
That day , Beal s woul d late r recall , " I wen t i n no t throug h th e sid e 
doors, bu t u p th e fron t stairs , an d ther e wa s a  feelin g o f prid e an d 
hope tha t yes , thi s i s the Unite d States , yes, there i s a reason I  salut e 
the flag , an d it' s goin g t o b e okay. " 

For th e Suprem e Court , however , th e disput e i n Littl e Roc k wa s 
just beginning . The schoo l boar d requeste d a  two-year hiatu s from th e 
desegregation effort ; th e federal court s refused t o gran t it . Th e disput e 
went t o th e Supreme Court , whic h convene d a n extraordinary specia l 
session i n Septembe r 1958 . 

What mad e th e disput e i n Cooper  v.  Aaron  s o remarkabl e wa s it s 
subtext. Th e explici t premis e o f mos t o f th e resistanc e t o Brown  ha d 
been th e contentio n tha t th e cas e wa s wrongl y decide d an d that , 
accordingly, stat e authoritie s wer e no t boun d b y th e Suprem e Cour t 
decision. Implici t her e was an important shift  i n the argument agains t 
equality. 

For almos t two centuries , the argument ha d been tha t the Constitu -
tion cannot  secur e equality : eve n th e expresse d guarante e o f equalit y 
under la w wa s sai d to b e powerles s t o redres s the inequalit y inheren t 
in the natura l order . Bu t the "natura l order " wa s on shak y grounds i n 
1950s America: it s "science " had been discredite d b y th e revolutio n i n 
the socia l sciences , on th e on e hand , an d advance s i n genetic s an d th e 
"hard" sciences , o n th e other , an d it s politic s ha d bee n rendere d 
increasingly untenable, first , by a  devastating Depression, an d then, b y 
the horrors o f the Holocaust. Th e Supreme Court' s decisio n i n Brown 
demonstrated tha t the law would n o longer embrace the order's centra l 
premise: racia l inferiorit y wa s a  produc t no t o f nature , bu t o f stat e 
action. Race s were not create d unequal, they were re-created that wa y 
by discrimination . 
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So th e argument , o f necessity , wa s modified : i t wa s no t s o muc h 
that the Constitution cannot  secur e equality, bu t rather , the new clai m 
went, tha t the Constitutio n simpl y does  not secur e equality becaus e o f 
the endurin g principle s tha t inher e i n it . Th e Constitutio n migh t i n 
theory hav e contained a  leveling principle , bu t i t i n fac t doe s not : th e 
fundamental precept s o f ou r Constitution—states ' rights , loca l 
authority, privat e freedom , individua l liberty—reflec t a  very differen t 
set o f choices . Brown,  th e argumen t went , wa s wron g no t becaus e i t 
attempted t o d o th e impossible , bu t becaus e i t attempte d t o d o th e 
forbidden: i n th e nam e o f equality , i t violate d no t th e natura l order , 
but ou r constitutiona l one . Plessy  v.  Ferguson  wa s th e law ; Brown 
violated it . 

But wha t th e argumen t assume d wa s a  Constitutio n wit h a  fixe d 
meaning. I t assume d tha t th e documen t embodie d a n unconteste d se t 
of principles ; tha t thos e principle s woul d yiel d jus t on e answe r t o 
constitutional questions ; tha t thi s on e righ t answe r coul d b e deter -
mined; an d tha t th e answe r wa s absolut e an d constant . I t assume d 
away th e compromise s tha t produce d th e document , bot h originall y 
and i n it s reconstruction ; i t assume d awa y th e ambiguities—som e 
conscious, som e not—tha t inher e i n th e gran d term s o f th e text ; i t 
assumed awa y the indeterminacy tha t attend s the interpretive process , 
an indeterminac y tha t i s heightened wit h th e leve l o f abstraction ; an d 
it assume d awa y th e unavoidabl e influence s o f context—o f individua l 
perspective an d historica l setting . An d i t assumed , a s a  consequence , 
that yesterday's traditio n woul d b e tomorrow's norm : as the governo r 
of Alabam a woul d pu t it , "segregatio n today , segregatio n tomorrow , 
segregation forever. " 

For th e Suprem e Court , wha t wa s at stake was nothing les s than it s 
institutional authority : it s ability—its power—t o declar e wha t th e la w 
is. O n thi s score , th e Cour t ha d t o b e unequivocal . I n a n opinio n 
separately signe d b y al l nine justices—th e firs t an d onl y suc h opinio n 
in Supreme Cour t history—th e Cour t emphaticall y declare d tha t "th e 
interpretation o f the Fourteenth Amendmen t enunciated by this Cour t 
in th e Brown  case  i s the suprem e la w o f th e land , an d Art . V I o f th e 
Constitution make s i t of bindin g effec t o n th e State s 'any Thin g i n the 
Constitution o r Law s of an y Stat e to the Contrar y notwithstanding.' " 

The res t followe d easily , bu t wa s importan t al l th e same . Th e 
school boar d argue d tha t th e dela y wa s necessitate d no t b y it s 
misconduct, bu t b y privat e actions : privat e threats , privat e violence , 
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private unrest , privat e uncertainty . But , th e Cour t responded , thos e 
conditions wer e directl y traceabl e t o officia l actions . Erodin g stil l 
further Bradley' s dichotomy , th e Cour t rule d tha t privat e behavior s 
brought abou t b y publi c actio n wer e withi n th e reac h o f th e Four -
teenth Amendment . Th e boar d als o argue d tha t i t ha d acte d i n goo d 
faith, a  not untenable claim ; regardless, the Court responded , the right s 
of th e schoolchildre n t o atten d desegregate d school s coul d no t b e 
frustrated b y stat e action , "whethe r attempte d ingeniousl y o r 
ingenuously.'" Nothin g les s than complianc e wit h th e constitutiona l 
mandate woul d satisf y th e Court : "Ou r constitutiona l idea l o f equa l 
justice unde r la w i s thus mad e a  living truth." 30 

Loving v.  Virginia.  A  decad e later , th e Cour t finall y complete d th e 
dismantling o f Ji m Crow . Virginia' s antimiscegenatio n statut e 
prohibited interracia l marriage s involvin g it s whit e citizens ; a  mino r 
exception permitte d whit e Virginian s t o marr y person s wit h som e 
"Indian blood, " a  tribut e t o th e descendant s o f Pocahontas . Th e 
statute wa s par t o f a  192 4 la w entitle d A n Ac t t o Preserv e Racia l 
Integrity, bu t i t was clear that Virginia wa s interested in preserving th e 
"integrity" o f jus t on e race . 

The la w wa s hardl y a n anomaly . I n 1952 , thirty-on e state s 
prohibited interracia l marriages ; fifteen year s later, Virginia was one of 
sixteen state s tha t stil l prohibite d "miscegenation. " Thes e wer e no t 
anachronisms: Hollywood' s Motio n Pictur e Cod e banne d portrayal s 
of interracia l marriage s unti l 1956 , and i t wa s no t unti l lat e 196 7 tha t 
Sydney Pokie r interrupte d Spence r Tracy' s quie t evenin g i n Guess 
Who's Coming  to  Dinner. Th e Suprem e Court' s decisio n i n Loving  v. 
Virginia wa s announce d fiv e month s befor e th e releas e o f tha t film . 

Chief Justice Warre n agai n announced th e decision o f a  unanimous 
Court: th e Virginia law was unconstitutional. Virgini a argued that th e 
law di d no t implicat e th e typ e o f equalit y guarantee d b y th e Four -
teenth Amendment ; ha d no t it s framer s disavowe d a n attemp t t o 
protect miscegenation ? Ther e were such statements, Warren conceded , 
but the y wer e inconclusive ; wha t mattere d wa s the "clea r an d centra l 
purpose" o f th e amendment , to eliminat e "invidiou s racia l discrimina -
tion." 

Virginia als o argued , o f course , tha t th e la w wa s symmetrical : i t 
prohibited blac k Virginian s fro m marryin g whit e one s neithe r mor e 
nor les s than i t prohibited whit e Virginians from marryin g blac k ones . 
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True, Warre n conceded , demurrin g t o th e conundru m o f forma l 
equality, bu t tha t mad e th e la w n o les s "invidious. " 

Virginia argued , finally , tha t it s racia l restrictio n wa s justified, tha t 
the Cour t shoul d defe r t o it s legislativ e judgmen t tha t interracia l 
marriages wer e differen t fro m othe r marriages , inasmuc h as , o n thi s 
score, "th e scientifi c evidenc e i s substantiall y i n doubt. " Bu t n o 
deference, Warre n responded , wa s du e legislatio n lik e this : onl y a 
compelling interes t coul d justif y th e us e o f invidiou s racia l classifica -
tions, an d thi s law, patently a n attemp t t o promot e whit e supremacy , 
served no such interest. O n the "scientifi c evidence," Warren refraine d 
from comment. 31 

Green v.  New  Kent  County  School  Board.  Th e followin g year , th e 
Supreme Cour t reache d th e ape x o f th e secon d Reconstruction . O n 
behalf o f th e NAACP , Thurgoo d Marshal l ha d argue d befor e th e 
Court i n the cases of Shelley,  Sweatt, Brown,  an d Cooper;  now Marshal l 
was on  th e Court . I n th e intervenin g years , schoo l desegregatio n 
efforts ha d bee n hindere d b y a  wide variet y o f bureaucrati c schemes . 
The mos t common , b y 1968 , was th e "freedo m o f choice " plan . 

Under "freedo m o f choice " plans , student s wer e assigne d t o th e 
school the y las t attended , unles s the y chos e t o atten d a  ne w school . 
Such plan s conforme d t o th e requirement s o f Brown  unde r th e 
interpretation o f tha t case  announced b y federa l judg e John Parke r i n 
1955. "Nothin g i n the Constitutio n o r i n the decision o f the Suprem e 
Court take s away from th e people freedo m t o choos e the schools the y 
intend," Parke r ha d written . "Th e Constitution , i n other words , doe s 
not requir e integration . I t merel y forbids discrimination. " Unde r th e 
so-called Parke r doctrine , th e state' s obligation s wer e fulfille d onc e i t 
eliminated it s segregative laws . I f student s subsequentl y chos e no t t o 
integrate, the n ther e wa s simpl y nothin g th e stat e coul d do . 

In Green  v.  New  Kent  County  School  Board,  th e Court—agai n 
unanimously—rejected th e Parker doctrine . Th e stat e was responsibl e 
for segregation , an d i t woul d b e responsibl e a s wel l fo r redressin g 
segregation's harms . Equalit y wa s no t symmetry , an d neithe r wa s i t 
neutrality: th e stat e wa s charge d "wit h th e affirmativ e dut y t o tak e 
whatever step s might b e necessary" t o eliminat e segregatio n "roo t an d 
branch." "Th e burde n o n th e schoo l boar d today, " Justic e Willia m 
Brennan wrote , "i s t o com e forwar d wit h a  pla n tha t promise s 
realistically t o work , an d promise s realisticall y t o wor k now. " 
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Little wa s lef t no w o f th e ol d formalism . "Race " ha d bee n 
reconstructed: racia l inferiorit y an d supremac y wer e product s o f th e 
culture. Racia l discrimination and segregation were neither natural no r 
purely private ; the y wer e bot h shape d an d sanctione d b y th e state . 
Equality wa s no w real ; i t wa s practica l an d i t wa s measurable . 
Inequality wa s no t inevitable , an d neithe r wa s i t tolerable . Th e 
Constitution wa s no t powerless ; i t could , an d i t did , requir e tha t 
equality b e mad e " a livin g truth. " 

Green was argued befor e th e Supreme Cour t o n Apri l 3 , 1968. Th e 
next day , Dr . Marti n Luthe r King , Jr. , wa s sho t an d kille d i n Mem -
phis, Tennessee . Rober t Kenned y fel l t o a n assassin' s bulle t les s tha n 
two month s later . I n August , th e Democrati c Party' s nominatin g 
convention i n Chicag o wa s marre d b y turmoi l withi n th e conventio n 
hall and violenc e outsid e it . Richar d Nixo n narrowl y wo n th e Whit e 
House, relyin g i n par t o n a  "souther n strategy " tha t positione d hi m 
just t o th e lef t o f Independen t Part y candidat e Georg e Wallace , th e 
segregationist governo r o f Alabama . Ear l Warre n ha d submitte d hi s 
resignation i n th e closin g day s o f Johnson' s presidency ; Johnson' s 
failure to secure Associate Justice Abe Fortas's confirmation a s the nex t 
Chief Justice meant that Nixon would immediatel y have two vacancie s 
to fil l o n th e Suprem e Court. 32 A  secon d Redemptio n wa s a t hand . 

The Contemporar y Resolv e 

Thurgood Marshall , a  descendan t o f slaves , chose t o celebrat e no t 
the foundin g documen t o f 1787 , bu t instea d th e evolving , livin g 
Constitution. A s Marshall pu t it , "'W e the People' n o longer enslave , 
but th e credi t doe s not belon g to the framers . I t belongs to those wh o 
refused t o acquiesc e i n outdate d notion s o f 'liberty, ' 'justice, ' an d 
'equality,' an d wh o strive d t o bette r them. " 

As Marshal l knew , th e framer s lef t a  mixed legacy , o f obstacle s t o 
overcome, an d o f promise s t o fulfill . An d th e difficul t wor k o f 
reconciling that legac y was, and is, far from done . Traditions , after all , 
die hard , an d s o too th e myth s o n whic h the y ar e based . Th e natura l 
order linger s i n th e consciousness ; th e powerles s Constitutio n i s jus t 
one ba d choic e away . 

In 197 2 the Suprem e Cour t examine d stat e school fundin g scheme s 
through whic h wealth y district s receive d muc h mor e fundin g tha n 
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poor ones . "Th e need i s apparent fo r reform, " Justice Lewis F. Powell 
wrote for the Court ; the system, Justice Potter Stewar t concurred, "ca n 
be fairly describe d a s chaotic an d unjust. " Bu t i t was not, they agreed , 
unconstitutional: i t di d no t den y th e "equa l protectio n o f th e law. " 
Justice Marshal l wa s on e o f fou r dissenters . 

The following year , the Court considere d the first desegregation case 
from th e North . Eve n norther n schools , th e Cour t concluded , wil l 
need to desegregate, where their segregation i s the result of state action . 
But the longstanding unanimity o f the desegregation case s was broken : 
in a  dissenting opinion , Justic e Willia m Rehnquis t argue d that , 

To requir e tha t a  genuinely "dual " schoo l syste m b e disestablished, i n 
the sens e tha t th e assignmen t o f a  child t o a  particular schoo l i s no t 
made to depend on his race, is one thing. T o require that school boards 
affirmatively undertak e to achieve racia l mixing in schools where such 
mixing is not achieved in sufficient degre e by neutrally drawn boundary 
lines is quite obviousl y something else. 

The nex t year , Rehnquis t woul d b e i n th e majority , whe n th e 
Supreme Cour t rule d tha t desegregatio n order s coul d no t ordinaril y 
transcend schoo l distric t boundar y lines . Detroit' s virtuall y all-blac k 
city school s coul d no t b e combine d wit h th e virtuall y all-whit e 
suburban schools , Chie f Justice Warren Burge r concluded, eve n if tha t 
was th e onl y wa y t o avoi d one-rac e schools . "N o singl e traditio n i n 
public educatio n i s mor e deepl y roote d tha n loca l contro l ove r th e 
operation o f schools, " h e reasoned . A s fo r th e right s o f th e students : 
"The constitutional righ t o f the Negro respondent s residin g in Detroi t 
is to atten d a  unitary schoo l syste m i n that district. " Justic e Marshall , 
once again , wa s on e o f fou r dissenters : 

Desegregation i s not and was never expected to be an easy task. Racia l 
attitudes ingraine d i n ou r Nation' s childhoo d an d adolescenc e ar e no t 
quickly thrown aside in its middle years. Bu t just as the inconvenience 
of some cannot b e allowed to stand in the way of the right s o f others , 
so public opposition , n o matte r ho w strident , canno t b e permitted t o 
divert this Court from th e constitutional principles at issue in this case. 
Today's holding, I fear, i s more a reflection o f a perceived public mood 
that we have gone far enough in enforcing the Constitution's guarante e 
of equa l justice tha n i t i s the produc t o f neutra l principle s o f law . I n 
the shor t run , i t ma y see m to b e the easie r cours e t o allo w ou r grea t 
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metropolitan areas to be divided up each into two cities—one white, the 
other black—bu t i t i s a  course , I  predict , ou r peopl e wil l ultimatel y 
regret.33 

The Warren Cour t had , alas, become th e Burge r Court , an d withi n 
a decade , the Burge r Cour t woul d becom e th e Rehnquis t Court . I n 
1991, Chie f Justic e Rehnquis t wrot e fo r th e Cour t tha t raciall y 
segregated school s migh t b e relieve d fro m th e "indefinit e judicia l 
tutelage" o f a  desegregatio n decre e wher e th e segregatio n wa s th e 
product o f "privat e decision-makin g an d economics. " Marshal l agai n 
dissented: "I n a  distric t wit h a  histor y o f state-sponsore d schoo l 
segregation, racial separation, in my view, remains inherently unequal. " 

It wa s hi s last officia l statemen t o n desegregation . Justic e Marshal l 
left th e Cour t a t the end o f the term; he was replaced b y federa l judg e 
Clarence Thomas . I n a  199 5 opinion , Marshall' s successo r joine d i n 
overturning a  desegregatio n order : 

The poin t o f th e Equa l Protectio n Claus e i s no t t o enforc e stric t 
race-mixing, but to ensure that blacks and whites are treated equally by 
the Stat e without regar d to their ski n color . Th e lower court s should 
not b e swayed b y the eas y answer s o f socia l science , nor shoul d the y 
accept the findings , an d the assumptions , o f sociology and psycholog y 
at the price of constitutiona l principle . 

That same year, Thomas expressed his reasons for opposin g affirmativ e 
action: "Government, " Justic e Thoma s proclaimed , "canno t mak e u s 
equal."34 

Just a  few months before, Murray an d Herrnstein had published The 
Bell Curve. 

The tenet s o f The  Bell Curve  ar e neithe r unusua l no r original ; i n thei r 
most fundamenta l sense , they ca n b e traced a t leas t to th e foundin g o f 
the American Republic . Madiso n professed full y tw o centurie s ago his 
belief i n th e inheren t inequalit y o f men ; i t was , h e proclaimed , th e 
"first object " o f governmen t t o protec t thos e inequalitie s fro m th e 
leveling tendencies of the masses . Hamilto n concurred , an d worked a t 
every tur n t o protec t th e rulin g elit e fro m th e debasin g effect s o f 
egalitarianism. Th e politica l spher e wa s in fact th e exclusiv e provinc e 
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of a  distinc t minority : th e bod y politi c conceive d b y th e foundin g 
fathers comprised , i n th e main , onl y whit e mal e freeholders . 

The founder s explicitl y embrace d a  hierarchy : no t o f royalty , no t 
of caste , but o f right , a  natural hierarch y roote d i n liberty an d it s just 
deserts. A nascent political science demonstrated the propriety—indeed 
the inevitability-—o f a  governing elite , and i n th e sam e fashion , foun d 
refuge i n natura l la w an d scienc e t o justif y socia l class . Bu t th e 
generation tha t proclaime d th e self-eviden t truth s o f equalit y an d 
universal right s coul d no t explai n th e contradictio n tha t inhere d i n 
their acquiescenc e t o America' s mos t sever e expressio n o f hierarchy , 
the institutio n o f chatte l slavery . The y deferre d t o late r generations , 
who foun d thei r resolutio n i n th e colo r o f th e bondsman' s skin . B y 
the mid-nineteent h century , th e natura l orde r wa s a  racia l one . 

The union grounde d i n the paradox o f liberty an d slavery could no t 
hold, an d th e generatio n charge d wit h reconstructin g th e natio n afte r 
its civi l war struggle d t o resolv e it s fundamental contradiction . The y 
found thei r resolution i n the proclamation o f equality under law : only 
unfettered coul d al l me n tak e thei r plac e i n th e natura l order . 

But th e equalit y the y promise d wa s elusive , bot h i n theor y an d i n 
practice. The y pledge d a  "lega l equality, " separatel y guarantee d a 
"political equality, " bu t wer e force d t o disavo w a  "socia l equality" ; 
they sough t th e eradicatio n o f slaver y an d it s vestiges , bu t ha d t o 
reassure thei r anxiou s critic s tha t th e whit e man' s dominio n wa s 
secure. 

The freedmen' s plight , meanwhile , di d no t respec t thei r nea t 
categories an d carefu l caveats , an d th e responsiv e legislatio n o f th e 
Reconstruction congresse s frequentl y blurre d th e theoretica l distinc -
tions th e membershi p struggle d s o mightil y t o maintain . I n th e end , 
the nation' s secon d se t o f founder s succeede d les s i n resolvin g th e 
central paradox o f America n politica l theor y tha n i n restating it : the y 
insisted, simultaneously , tha t th e blac k ma n wa s the lega l equal o f th e 
white, bu t tha t th e whit e ma n wa s destine d t o predominate . 

The officia l conventions , i n short , ha d changed , bu t th e underlyin g 
mythology remaine d th e same . A  natio n committe d no w t o equalit y 
remained fundamentall y convince d tha t it s peopl e were , b y nature , 
unequal. 

If thi s brie f historica l synopsi s confirm s tha t work s lik e The  Bell 
Curve ar e unoriginal , i t woul d a t th e sam e tim e see m t o gran t suc h 
works a n undeniabl e legitimacy : thi s is , by mos t reckonings , a  rathe r 
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noble lineag e thes e work s ar e following . Bu t i t i s no t quit e tha t 
simple. Th e founder s o f th e Republic—an d thos e wh o reconstructe d 
it—bequeathed, afte r all , a  mixe d legacy . 

If the framers o f th e Constitutio n acquiesce d i n the realit y o f blac k 
bondage, the y als o afforde d guarantee s bot h implici t an d explici t fo r 
the liberty o f al l persons; determined tha t i n the competition betwee n 
these force s libert y woul d ultimatel y prevail , the framer s deliberatel y 
withheld constitutiona l sanctio n fo r slavery , carefull y excludin g th e 
very term from th e written document . A  half century later , America n 
abolitionists woul d insis t tha t thi s carefull y crafte d Constitutio n 
authorized i f i t did not deman d the end of slavery ; in the famous Dre d 
Scott case , th e Suprem e Cour t ultimatel y disagreed , bu t ther e wa s 
nothing i n th e historica l recor d tha t compelle d thi s result , an d muc h 
that recommende d agains t it . 

If th e Reconstructio n congresse s faile d t o ensur e th e rea l equali -
ty—social, political , economic—o f blac k an d whit e Americans , the y 
also used no languag e an d adopte d n o measure s that wer e inconsisten t 
with tha t end . Withi n a  generation , advocate s fo r equalit y woul d i n 
fact contend that the Fourteenth Amendmen t demanded more than the 
formal symmetr y o f "separat e but equal, " that compulsory segregatio n 
created a  stigma o f socia l inferiority , a  rea l inequality . I n th e case  of 
Plessy v. Ferguson^  th e Suprem e Cour t disagreed , bu t again , there wa s 
nothing i n th e historica l recor d tha t compelle d thi s result , an d muc h 
that recommende d agains t it . 

It woul d tak e anothe r thre e generations , bu t th e natura l orde r 
would finall y yield . A  centur y afte r th e firs t Reconstruction , th e 
second woul d mak e it s promise s real : i t wa s no t nature , w e finall y 
learned, tha t mad e u s unequal , i t wa s w e wh o di d tha t t o ourselves . 
And w e resolve d a t lon g las t tha t th e cultur e tha t mad e u s unequa l 
would redres s it s harms: we coul d be—w e mus t be—mad e equa l afte r 
all. 

In short , then , ou r politica l legac y include s mor e tha n a  commit -
ment t o hierarchy ; i t include s a s wel l a  deman d fo r hierarchy' s end . 
The advocate s o f th e natura l orde r choos e jus t on e o f thes e visions t o 
pursue, bu t a n alternativ e visio n compete s fo r ou r loyalty . I t i s a 
vision o f a  communit y characterize d b y a  genuin e equality , an d w e 
have, i n rar e moments , struggle d fo r it s realization . 

It i s i n thei r pretens e t o scienc e mor e tha n i n thei r politic s tha t 
Murray an d Herrnstein an d their various allie s can make an uncontest -
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able claim to the intellectual legac y of the two generations o f founders . 
The framers o f 178 7 and the reconstructor s o f 186 8 generally share d a 
belief i n the integrit y o f biologica l categorie s a s determinants o f socia l 
fate: the y believe d i n a  natura l order , an d i t wa s thi s belie f abov e al l 
that blinde d the m t o th e possibilitie s inheren t i n thei r proclamation s 
of universa l libert y an d equality . Th e contemporar y advocate s o f th e 
natural orde r shar e thi s belie f a s well a s its premises : fo r them , a s fo r 
their eighteenth - and nineteenth-century predecessors , the socia l orde r 
is the natura l one . 

But ther e i s one vita l difference : th e founder s wer e constraine d b y 
the epistemolog y o f thei r day ; th e moder n "natura l order " crow d 
ought t o kno w better . Th e res t o f thi s boo k aim s t o sho w why . 





3 

In th e Natur e o f Thing s 
Myths of Race and Racism 

The natural  order  presupposes natural differences,  as  well  as 
natural processes  for differentiating.  Accordingly,  it  embraces  two sets  of 
myths: first, that  identity—race,  gender,  or  disability—is  biological  (and 
thus inherent,  immutable,  and  essential);  and second,  that  discrimina-
tion—racism or  other  forms of  prejudice—is innate  (and  thus  instinctive, 
inevitable, and  rooted  in the  individual). Together,  they suggest that social 
hierarchies are biologically  determined:  hence,  a natural  order. 

But these  are merely  myths.  The  salient  aspects  of group identity  are 
products not  of  nature, but  of  politics: identity,  that  is  to say, is politically 
constructed. "Race,"for  example,  has  very little  biological  integrity,  but 
it may  carry  a  great  deal  of  ideological  weight  and  social  meaning.  It 
depends entirely  on  the  political  culture:  its  history  of  "race"  and its 
contemporary realities  of  "race." 

Discrimination is  the  same.  The  response  to  the  construction  of 
identity—for example,  the  "racist"  response to "race"—is  hardly instinctive; 
it is  instead  the  product  of  the  same  historical  forces  and  cultural 
choices—the same politics—that shape  the object of its contempt. Racism  is 
simply a  way  to  describe  the culture's  pathological  ideology  of "race,"  an 
ideology that simultaneously  makes  of  "race"  something it  is  not—some-
thing biological—and  denies  to  "race"  what it  actually  is—for  better  or 
worse, a  meaningful  social  variable.  Race  and  racism  are  thus  barely 
distinct aspects  of the  same  cultural  forces:  "race"  is  incomprehensible 
except as a product of  racism; "racism  " impossible without the  construction 
of race. 

The task  confronting  us  is  to reconstruct  "race"  without racism—and 
"gender" without sexism,  and "disability"  without  handicaps.  It  is  the task 
of reconstituting  difference  without  hierarchy,  of  creating  a  community 
without a  "natural"  order. 

99 
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Prologue 

I grew up in an integrated neighborhood . Som e of the kids were Irish , 
some wer e Polish , som e wer e Italian , an d one kid was Greek. Ther e 
was als o a  ki d wh o wa s par t India n (th e "American " kind) , an d a 
whole bunc h o f kid s lik e m e who were a  lot o f differen t things , sor t 
of integrate d al l by themselves . Ther e were , o n th e othe r hand , n o 
black kid s i n m y neighborhood , o r Asia n kid s o r Latin o kids ; i t was 
only whe n I  looked back , man y year s later , that thei r absenc e seeme d 
conspicuous t o me. 

We ha d our ow n gan g i n tha t neighborhood , an d we wer e prett y 
serious abou t protectin g ou r turf . W e le t kid s fro m outsid e th e 
neighborhood—kids fro m "acros s th e park," a s we knew them—pla y 
with us , but generall y a t a price. I n whiffle ball , the price wa s literal: 
we charge d th e kids a  fee. This , I  should note , wa s not our idea , but 
the brainstor m o f one of the guys wh o ran the corner store , a  guy to 
whom w e routinely wen t fo r advic e (though , fo r som e kids , just a s a 
way t o distrac t hi m whil e the y swipe d stuff , which , I  think , wa s an 
idea the y ha d i n tur n picke d u p fro m th e gu y wh o ra n th e othe r 
corner stor e a  few blocks away) . 

In mos t o f th e games we played, th e price w e exacted wa s slightly 
less literal, but only slightly . I  was reminded o f this not that lon g ago, 
when I  wa s rummaging throug h a  box o f m y ol d toys . Mostl y th e 
box wa s filled wit h G.I . Joes, mor e tha n a  dozen o f them. Ther e was 
no surprise i n this; we played wa r games with the G.I. Joes all the time 
in my neighborhood. Bu t three things about thi s collection seeme d to 
me rathe r odd . 

First, ther e wer e a  fai r numbe r o f Barbi e doll s mixe d i n wit h th e 
G.I. Joes. Tha t wa s strange enough , bu t thi s was even stranger : non e 
of th e Barbie s ha d an y clothes , an d man y o f the m wer e headless . 
There i s n o pleasan t explanatio n fo r thi s phenomenon , an d som e 
accounts ar e a good dea l mor e disturbin g tha n others , and while I  am 
certain that i t was the G.I. Joes who were somehow responsibl e fo r the 
Barbies' condition , thei r precis e behaviors—ou r behaviors—remai n a 
deeply represse d myster y ( I guess, in any event, this is something I will 
eventually hav e t o discus s wit h m y wife) . 

Second, th e G.I . Joes cam e i n a  surprisin g variety . Ther e wa s a 
German G.I . Joe, who had distinctly Arya n features ; an d a  Japanese 
G.I. Joe, who had distinctly Asian features; and an Australian G.I . Joe, 
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who looked , t o al l accounts , jus t lik e a n America n G.I . Joe, excep t i n 
shorts. Ther e wa s als o a  "black " G.I . Joe , an d h e to o wa s indistin -
guishable fro m th e othe r America n G.I . Joes , excep t tha t h e wa s 
molded i n a  somewhat mor e deepl y tinte d plastic . Finally , ther e wa s 
a G. I Jo e wit h circle s draw n aroun d hi s eyes : thi s I  instantl y recog -
nized as my favorit e G.I . Joe; I had given him glasses to loo k mor e lik e 
me. I  don't kno w i f that i s particularly strang e o r not ; I  tend t o thin k 
that ther e ar e a  lo t o f kid s wh o di d that , o r otherwis e wishe d tha t 
their G.I . Joes, or their Barbies, could someho w b e made to look mor e 
like them . 

But i t i s the thir d oddit y tha t i s mos t immediatel y relevan t t o th e 
point o f thi s story . Som e o f th e G.I . Joes in this box I  simply di d no t 
recognize a t all . I t dawne d o n m e gradually tha t the y wer e in fac t no t 
mine: I  remembere d playin g G.I . Joe wa r game s wit h th e kid s i n m y 
neighborhood, an d remembere d tha t w e sometime s le t kid s fro m 
outside th e neighborhoo d play , an d w e alway s se t th e term s o f 
engagement, and not surprisingly , w e always won th e wars. Excep t w e 
never kille d th e othe r kids ' G.I . Joes , w e merel y too k the m a s 
prisoners o f war , an d I  realized , a s I rummaged throug h th e box , tha t 
we never gav e them back . A s I surveyed thi s bounty, I  recall thinkin g 
that thi s was not a  good thing , but tha t i t coul d hav e been worse—an d 
then I  remembere d tha t w e onc e too k on e o f th e actua l kid s a s a 
prisoner o f war , an d held him hostag e i n my frien d Dicky' s basement , 
and even made him late for dinner , which caused the kid' s mom to cal l 
one o f ou r moms , an d he r t o cal l the othe r moms , an d mos t o f u s t o 
get som e kin d o f licking , which ende d tha t versio n o f ou r wa r game s 
(and an y aspiration s w e ma y hav e ha d t o b e terrorists) . A t least , o n 
the othe r hand , w e gav e him  back . 

But the lickings did not dampe n ou r enthusias m fo r maintainin g th e 
integrity o f ou r gan g (an d this , alas , i s the poin t o f th e story) . Ou r 
territorial imperativ e graduall y spille d ove r int o th e school , where , i n 
the secon d grade , w e establishe d exclusiv e dominio n ove r ou r ow n 
table i n th e cafeteria . Th e tabl e w e stake d ou t wa s righ t b y th e mil k 
cooler i n th e bac k o f th e room ; thi s wa s prim e tur f fo r th e kid s lik e 
us wh o coul d not—o r woul d not—bu y thei r meal s throug h th e 
cafeteria lin e a t th e fron t o f th e room . Eac h da y we' d marc h t o th e 
back, spen d ou r fiv e cent s fo r a  half-pin t o f chocolat e milk , an d plo p 
right dow n a t ou r convenientl y locate d table , wit h ou r mil k an d ou r 
lunch—usually a  bologn a sandwic h wit h potat o chips , eac h wrappe d 



102 |  In  the  Nature of  Things:  Myths of  Race and Racism 

in wax paper , separate d b y ou r moms , bu t shortl y t o b e combined b y 
us, an d al l containe d i n a  second-grader' s pape r bag , an d mos t 
definitely no t i n a  first-grader' s lunch-box . I t wa s ou r ow n littl e 
paradise, disturbe d onl y briefl y b y th e civi l unres t o f th e sprin g o f 
1964, when runawa y inflatio n booste d chocolat e mil k price s t o seve n 
cents for a  half-pint, causin g some kids to stage a sit-in directly i n fron t 
of th e mil k counter , an d th e vic e principa l t o cal l thei r parents , wh o 
had t o leav e wor k t o com e t o th e cafeteri a t o ge t them , whic h 
produced, I  woul d warrant , mor e lickings , an d a n en d t o thei r civi l 
disobedience (an d an y aspiration s the y ma y hav e ha d t o b e activists) . 
At leas t th e kids , o n th e othe r hand , wer e nonviolent . 

And so too wer e we. W e guarded ou r table jealously; ou r gang , and 
only ou r gang , wa s allowe d t o si t there , bu t w e wer e altogethe r 
reasonable abou t th e matter . Occasionall y kid s from outsid e th e gan g 
would b e invite d a s guests , an d sometime s kid s fro m adjoinin g 
neighborhoods would , afte r a  suitabl e probationar y period , becom e 
honorary member s o f th e gang , an d ge t thei r ow n seat s a t th e table . 
Strangers, however , wer e no t otherwis e allowed , and , remarkabl y 
enough, hardly any had the temerity to challenge our rule . Whe n the y 
did, we'd as k who thei r sponsor was , and if they didn' t hav e one, we' d 
tell them they neede d one , and they woul d hav e no ide a what th e hel l 
we were talking about, an d would usuall y just walk away. Sometimes , 
some kid woul d see m intrigued b y th e idea , and s o he'd ge t a  sponso r 
from th e gang—wh o also , truth b e told , ha d n o ide a wha t th e hel l w e 
were talkin g about—an d th e ne w ki d woul d ge t a  sho t a t joinin g th e 
gang. I t was all very peaceful an d orderly, an d I don't remembe r ther e 
ever bein g an y problems . 

Except fo r on e day , whe n a  ki d didn' t kno w an y better , an d h e 
found out , a s I  did , wha t i t reall y mean t t o b e par t o f a  gang . 

I was coming ou t o f th e mil k line that da y an d headin g toward m y 
seat, when I  saw a  kid tha t I  didn' t recogniz e sittin g a t the en d o f ou r 
table. Ther e wa s n o on e sittin g nex t t o hi m an d n o on e acros s fro m 
him; he appeared t o b e on hi s own. I  set down m y lunc h nex t t o hi m 
and wa s getting read y t o pu t hi m through th e routin e whe n I  heard a 
voice fro m acros s th e table . 

"No, Bobby. " 
It wa s m y frien d Louis . I  gav e hi m a  blan k look . 
"No, Bobby . Yo u don' t wan t t o si t there. " Loui s took a  drink o f 

chocolate milk . "He' s a  Jew." 
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I continue d t o loo k blankl y a t Louis . The n I  looke d a t th e kid . I 
grabbed m y lunch . An d I  moved . 

Nobody els e took tha t seat . Twic e more , som e ki d fro m th e gan g 
started t o si t there , an d eac h tim e Loui s explaine d th e situation , an d 
each time , the y moved . Th e ki d at e hi s lunc h alone . 

I don' t kno w wh o ha d gotte n t o m y frien d Louis . I  don' t kno w 
who ha d taugh t hi m wha t h e though t h e knew , o r wh o ha d taugh t 
them. I  woul d hav e though t tha t hi s parent s woul d hav e se t hi m 
straight, even , I  guess , i f i t too k som e kin d o f licking . I  worr y tha t 
they didn't , an d I  worry abou t wha t Loui s i s teaching hi s kids, or hi s 
grandkids, abou t wh o t o si t nex t to , an d wh o not . 

The thin g is , I  coul d hav e se t hi m straight . I  shoul d hav e know n 
better: I  wa s raise d better . Bu t I  didn' t sa y a  word ; I  jus t moved . 

Years later , m y mothe r tol d m e a  stor y fro m he r childhood . Sh e 
was just a  little girl , taking a  walk wit h he r da d i n he r neighborhood , 
when he r mother' s brother s appeare d u p th e block , walkin g i n thei r 
direction. He r da d grippe d he r hand tightly a s the uncles approached ; 
she could no t imagin e why. The y stopped jus t a  yard away , spit a t he r 
father's feet , an d crossed t o th e othe r side . He r mothe r wa s a Germa n 
Jew; sh e ha d marrie d a  ma n wh o wa s Italia n an d Irish . Th e famil y 
would neve r forgiv e them . 

It's doubl y ironic : unde r certai n traditions , I  a m told , i f you r 
mother i s Jewish, the n s o to o ar e you . An d I  ha d move d t o avoi d 
sitting nex t t o a  Jew. 

The ki d di d no t com e bac k t o ou r tabl e th e nex t day . I n fact , I 
never sa w hi m again . I  don' t kno w i f h e foun d som e othe r kid s t o 
have lunc h with , o r i f ther e wer e mor e lunche s tha t h e ha d t o ea t 
alone. I'l l suspec t th e worst , bu t imagin e the best . Mayb e h e go t int o 
a gang ; I  jus t wis h i t ha d bee n ours . 

Race, Racism, and  Reconstruction 

In Apri l 1864 , Democratic Senato r James A. McDougall o f Californi a 
announced th e reason s fo r hi s oppositio n t o th e Thirteent h Amend -
ment. America n slaves , h e explained , 

can neve r commingl e wit h us . I t ma y no t b e withi n th e readin g o f 
some learned Senators , and yet it belongs to demonstrated science , that 
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the African rac e and the Europeans ar e different, an d I here now say it 
as a fact establishe d b y science that th e eighth generation o f the mixe d 
race formed by the union of the African an d European cannot continue 
their species. Quadroon s hav e few children ; with octoroon s reproduc-
tion i s impossible. I t establishes as a law of nature that the African ha s 
no proper relatio n to the European, Caucasian blood . 

McDougall conclude d hi s exposition o n a  conciliatory note : " I woul d 
have the m kindl y treated. " McDougal l was , i n th e end , on e o f si x 
senators to vote agains t the amendment abolishin g slavery ; thirty-eigh t 
voted i n it s favor . 

The differences—the natural  differences—between th e races provided 
the cornerston e fo r th e oppositio n t o ever y ac t o f Reconstruction . 
House Democra t Joh n L . Dawson o f Pennsylvani a oppose d th e Civi l 
Rights Ac t o f 1866 ; the bill' s advocates , h e explained , champione d a n 
untenable doctrine : 

They hold that the white and black race are equal. Thi s they maintain 
involves and demands social equality; that negroes should be received on 
an equality i n white families , shoul d b e admitted to the same tables at 
hotels, should be permitted to occupy the same seats in railroad cars and 
the same pews in churches; that they should be allowed to hold offices , 
to si t o n juries , t o vot e .  .  .  Thei r childre n ar e t o atten d th e sam e 
schools wit h whit e children , an d t o si t sid e b y sid e wit h them . 
Following clos e upo n thi s will , o f course , b e marriage s betwee n th e 
races, when, accordin g t o thes e philanthropi c theorists , the prejudice s 
of cast e wil l a t lengt h hav e bee n overcome , an d th e negro , with th e 
privilege of free miscegenatio n accorde d him, will be in the enjoymen t 
of hi s true status . 

"We hav e t o remember , o n th e othe r hand, " Dawso n observed , "tha t 
negro equalit y doe s no t exis t i n nature. " 

As Dawson' s comment s suggest , th e specte r o f "miscegenation " 
often loome d behin d the objections t o racia l equality. Senato r Garret t 
Davis o f Kentuck y wa s one o f man y Democrat s t o complai n tha t th e 
civil right s bil l woul d authoriz e miscegenatio n o r "amalgamation" ; i n 
Kentucky, Davi s noted , miscegenatio n wa s and shoul d remai n a  penal 
offense. Lyma n Trumbull , chai r o f th e Senat e Judiciary Committee , 
found som e iron y i n th e sixty-five-year-ol d Davis' s protests : 
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He als o bring s u p th e questio n o f marriag e betwee n white s an d negroes . 
He is troubled abou t amalgamation, and becomes excited and vehement in 
talking abou t it . I  should have supposed that a t his time of lif e he would 
feel protected agains t i t without an y law to put him in the penitentiary if 
he should commi t it . 

Andrew Johnson vetoe d Trumbull' s civi l right s bill ; his message t o 
Congress als o raise d th e questio n o f miscegenation , though , th e 
president noted , " I do no t sa y this bill repeal s State laws on the subjec t 
of marriag e betwee n th e tw o races. " Thi s to o prompte d a  respons e 
from Trumbull , on e that , characteristically , wen t quit e to the hear t o f 
the matter : "The n for wha t purpose," Trumbul l asked , "i s [the subject ] 
introduced int o th e message? " 

Opposition t o th e Fourteent h Amendmen t wa s als o roote d i n th e 
claimed desire to preserve the "natural " distinctions betwee n the races. 
Andrew J. Rogers, Democratic congressma n from Ne w Jersey, insiste d 
that 

under thi s amendmen t a  negr o migh t b e allowe d t o marr y a  whit e 
woman. I  will not g o for a n amendment o f the Constitution t o give a 
power so dangerous, so likely to degrade the white men and women of 
this country, which would put it in the power of fanaticism i n times of 
excitement and civil war to allow the people of any State to mingle and 
mix themselves b y marriage with negroe s s o as to ru n th e pur e whit e 
blood o f the Anglo-Saxon peopl e of thi s country int o the blac k bloo d 
of the negro o r the copper blood o f the Indian . 

As Rogers explained , i t wa s no t merel y th e corruptio n o f bloo d tha t 
concerned him . Th e natura l orde r wa s threatene d i n othe r way s b y 
the Fourteent h Amendment , fo r "Congres s woul d hav e powe r t o 
compel th e Stat e t o provid e fo r whit e childre n an d blac k childre n t o 
attend th e sam e school , upo n th e principl e tha t al l peopl e i n th e 
several states shall have equal protection i n all the rights of life , liberty , 
and property. " 

Congressman Joh n A . Nicholso n o f Delawar e als o oppose d th e 
Fourteenth Amendment . H e to o feare d tha t i t woul d obliterat e th e 
legal distinction s betwee n th e races , distinction s tha t wer e i n tur n 
rooted i n nature : 
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Now, the negr o rac e in thi s countr y constitute s suc h a  class which i s 
easily and well defined .  . . the radical difference betwee n them and the 
white race should be recognized by legislation .  . . For the negro is not 
actuated by the same motives as the white man, nor is he deterred fro m 
crime excep t b y punishment s adapte d t o th e brutal , sensua l natur e 
which characterize s him . 

Interestingly, whe n th e "blac k race " did evidenc e the sam e motive s a s 
the "whit e race, " Nicholso n di d no t approve : 

The negro's idea of freedom i s to do nothing but bask in the sunshine . 
The negr o woma n no w disdain s t o pic k cotton , an d he r presen t 
ambition i s t o "sen d he r daughte r t o boardin g school , an d kee p a 
piano." An d they ar e assisted very much in these mischievous notions 
by such legislation a s the Freedmen's Burea u and civil rights bill . 

Indiana congressma n Willia m E . Niblack reminde d hi s colleagues tha t 
the "blac k race " wa s no t th e onl y on e beneat h th e whit e ma n i n th e 
natural order ; proclamation s o f equalit y wer e futil e fo r th e "Chines e 
race" a s well : 

The Chinese are nothing but a  pagan race. The y are an enigma to me. 
. .  .  You canno t mak e goo d citizen s o f them ; the y d o no t lear n th e 
language of the country. .  . . They buy and sell their women like cattle, 
and the trade i s mostly fo r th e purpos e o f prostitution . Tha t i s their 
character. Yo u canno t mak e citizens of them. 

Attitudes did not muc h change as Reconstruction progressed ; "race " 
itself was , after all , immutable. I n 186 8 Garrett Davi s observed fo r hi s 
Senate colleagues that the freedmen "ar e as fixed in their ignorance an d 
barbarism a s thoug h the y wer e fossil s unde r th e fac e o f th e earth. " 
The followin g year , Senato r Georg e Vicker s o f Marylan d cite d th e 
fixed inferiorit y o f th e "blac k man " a s the basi s for hi s oppositio n t o 
the Fifteent h Amendment : 

[T]here are five race s of man. Thes e are the red man, the yellow man, 
the white man , the blac k man , an d the brow n man . .  . .  And becaus e 
here is a distinct race , an inferior race , and because this race has color, 
the race is disqualified. I t is not altogethe r on accoun t o f the color of 
the skin. Tha t i s only one of the indications an d marks by which you 
distinguish the race. 
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Vickers's subsequent expositio n o f the differences betwee n the race s 
was just one among many in the history of the Reconstruction debates . 
To support hi s opposition t o black suffrage, Garret t Davis had engaged 
in one o f the more exhaustiv e exercise s in amateur physica l anthropol -
ogy. I t prompte d a  respons e fro m Henr y Wilso n o f Massachusetts . 
"If the black man votes for th e me n who are just and humane," Wilso n 
offered, " I shal l no t upbrai d him . I  d o no t believ e th e negr o i s to b e 
any party' s slav e if you pu t th e ballo t i n hi s hands . I  want t o cal l th e 
attention o f m y Democrati c friend s especiall y t o tha t point. " 

This las t commen t prompte d laughte r amon g Wilson' s Republica n 
colleagues. Th e laughte r gre w a t th e Democrats ' expens e a s Wilso n 
continued hi s defense o f blac k suffrag e an d offered, i n the process, on e 
of the firs t politica l critique s o f "race. " I f suffrage i s extended, Wilso n 
predicted, 

These negroes will then be just as sweet as anybody else. I  do not think 
the Senator from Kentuck y wil l be examining their pelvis o r shins, or 
making speeches about the formation o f their lips or the angle of thei r 
foreheads o n the floor of the Senate. Yo u will then see the Democracy, 
with th e kee n scen t tha t alway s distinguishe s tha t party , o n th e hun t 
after the votes of these black men; and if they treat them better than the 
Republicans do they will probably get their votes, and I hope they will. 

On July 16,1862 , the House Selec t Committee on Emancipation issue d 
its report . Th e committe e ha d bee n charge d wit h considerin g th e 
practical obstacle s t o manumission ; i t concluded tha t th e sures t mean s 
for overcomin g thos e obstacle s wa s throug h th e colonizatio n o f th e 
emancipated slaves . Th e repor t explained , 

Much of the objection t o emancipation arise s from th e opposition o f a 
large portion o f ou r people to the intermixture o f the races , and fro m 
the associatio n o f whit e an d blac k labor . Th e committe e woul d d o 
nothing to favor suc h a  policy; apart from th e antipath y which natur e 
has ordained, th e presence o f a  race among us who cannot , an d ough t 
not to , b e admitte d t o ou r socia l an d politica l privileges , wil l b e a 
perpetual sourc e o f injur y an d inequitude t o both . Thi s i s a  question 
of color , and is unaffected b y the relation o f maste r and slave. 

It i s useless, now, to ente r upon an y philosophical inquir y whethe r 
nature ha s o r has not mad e the negr o inferio r t o th e Caucasian . Th e 
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belief i s indelibly fixe d upo n th e publi c min d tha t suc h inequalit y doe s 
exist. Ther e ar e irreconcilable difference s betwee n th e two race s whic h 
separate them , a s with a  wal l o f fire . Ther e i s no instanc e afforde d u s 
in histor y wher e liberate d slaves , eve n o f th e sam e race , hav e live d i n 
any considerabl e perio d i n harmon y wit h thei r forme r master s whe n 
denied equalit y wit h the m i n socia l an d politica l privileges . Bu t th e 
Anglo-American neve r wil l giv e hi s consen t tha t th e negro , n o matte r 
how free , shal l b e elevate d t o suc h equality . I t matter s no t ho w 
wealthy, ho w intelligent , o r ho w morall y meritoriou s th e negr o ma y 
become, so long a s he remain s amon g us the recollectio n o f th e forme r 
relation o f maste r an d slav e will b e perpetuated b y the changeles s colo r 
of th e Ethiop' s skin , an d tha t colo r wil l alik e b e perpetuate d b y th e 
degrading traditio n o f hi s forme r bondage . Withou t thi s equalit y o f 
political an d socia l privileges , an d withou t th e hop e o f a  hom e an d 
government o f thei r own , th e emancipatio n o f th e slave s o f th e sout h 
will b e bu t addin g a  ne w burde n t o thei r wretchedness . . . . T o 
appreciate an d understan d thi s difficulty , i t i s only necessary fo r on e t o 
observe that , i n proportio n a s th e lega l barrier s establishe d b y slaver y 
have bee n remove d b y emancipation , th e prejudic e o f cast e become s 
stronger, an d publi c opinio n mor e intoleran t t o th e negr o race . 

The repor t foun d man y sympatheti c ears . Tha t sam e year , 
Democrat ic senato r Joseph A . Wright o f Indiana opposed emancipatio n 
in th e Distric t o f Columbi a fo r simila r reasons : ther e would  b e n o 
equality, becaus e ther e could  b e n o equality : 

We tel l yo u tha t th e blac k populatio n shal l no t mingl e wit h th e whit e 
population i n ou r States . .  . . We intend tha t ou r children shal l be raise d 
where thei r equal s are , and no t i n a  population partl y white an d partl y 
black; tha t the y shal l se e thos e aroun d the m wh o ar e o n a n equality , 
and w e kno w tha t equalit y neve r ca n exis t betwee n th e tw o races . 

It wa s a  bipartisa n view . Republica n Orvill e Brownin g o f Illinoi s 
explained tha t th e blac k rac e coul d neve r liv e a s the equa l o f th e white : 

It i s not lega l and politica l equalit y an d emancipatio n alon e tha t ca n d o 
much fo r th e elevation o f the characte r o f these people. W e may confe r 
upon them al l the lega l and political right s we ourselves enjoy , the y wil l 
still b e i n ou r mids t a  debased an d degrade d race , incapabl e o f makin g 
progress, becaus e the y wan t tha t bes t elemen t an d bes t incentiv e t o 
progress—social equality—whic h the y neve r ca n hav e here . Ther e ar e 
repugnances betwee n th e two race s that forbid , an d wil l forever forbid , 



In the  Nature of  Things:  Myths of  Race and Racism  \  10 9 

their admission to socia l equality; and without socia l equality they neve r 
can attai n t o a  ful l developmen t o f thei r menta l an d mora l natures , o r 
lift themselve s t o an y tolerabl e degre e o f respectabl e socia l status. 

For Browning , th e futilit y o f th e egalitaria n projec t mad e i t w o r t h 
reconsidering th e wisdo m o f emancipation . "Mr . President," Brownin g 
continued, 

I ma y b e mistake n i n m y vie w o f thi s subject , bu t I  do no t believ e tha t 
the race s ca n eve r live together i n harmon y an d with mutua l advantag e 
to eac h other ; and , hostil e a s every feelin g an d sentimen t o f m y natur e 
is t o a  syste m o f huma n bondage , I  a m b y n o mean s sure , whil e th e 
races d o continu e together , tha t i t i s no t bette r fo r the m bot h t o 
continue togethe r i n th e relatio n o f maste r an d slave . .  .  .  Ther e ar e 
many negroes whose intellectua l an d moral worth fa r transcends tha t o f 
the whit e me n aroun d them , an d ye t the y d o no t tak e a  positio n i n 
society tha t i s accorde d unhesitatingl y t o th e whit e ma n wh o i s i n n o 
respect thei r equal . I t i s because, I  apprehend, o f the repugnanc e o f th e 
races tha t th e Almight y ha s implante d i n ou r bosoms , an d th e stron g 
instinct whic h w e canno t eradicate . 

Senator Wai tma n T . Willey , Republica n o f Wes t Virginia , concurred : 

The negro , whateve r w e ma y sa y abou t th e natura l right s o f tha t race , 
must b e i n thi s countr y foreve r a n inferio r race . H e ca n neve r b e 
socially equal , and , afte r all , tha t i s the distinguishin g characteristi c o f 
equality. H e i s unde r th e ba n o f socia l inferiorit y i n thi s country . 
Never ca n he ris e to the dignit y o f a  freeman o r to the enjoymen t o f al l 
the right s o f a  freeman . Th e tw o race s canno t liv e togethe r an d 
prosper. 

But no t everyon e wa s convinced . Senato r Joh n P . Hal e o f N e w 
Hampshi re insisted : 

We are working ou t to-day som e of the greates t problems tha t have eve r 
been wrough t i n th e world , an d thi s rebellio n i s no t th e greatest . I t i s 
the ultimat e resul t tha t i s t o gro w ou t o f th e juxtaposition , i n som e 
respects antagonistic , an d i n som e respect s socia l an d friendly , o f thes e 
two race s here together ; an d I  tell you , sir , that her e together they hav e 
got t o wor k ou t thi s destiny . 
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Hale's view ultimately prevailed . Th e slave s of th e nation' s capita l 
were emancipated , an d b y 1863 , wit h Lincoln' s Emancipatio n 
Proclamation, s o too were the slaves of the Confederacy . Throughou t 
1862, Lincol n ha d suggeste d tha t emancipatio n mus t b e tie d t o a 
scheme o f compensatio n an d colonization . Bu t Lincoln' s grea t 
proclamation wa s silen t o n th e matter , an d th e colonizatio n schem e 
gradually died . Th e two races , as Hale put it , would hav e to work ou t 
their problem s "her e together. " 

Some persiste d i n th e belie f tha t i t wa s impossible . The y woul d 
state thei r claim s throughout th e Reconstructio n er a and beyond : th e 
races were , b y nature , unequal , an d s o peac e betwee n the m was , 
naturally, impossible . Racia l oppression , i n short , wa s as much a  par t 
of nature' s pla n a s the colo r o f a  man' s skin . 

For some , th e natura l hostilit y o f th e race s provide d th e bes t 
rationale for opposing blac k suffrage. I n 1866 Democratic congressma n 
Benjamin Boye r o f Pennsylvani a explained , 

It i s argued that suffrag e i s necessary to the black man to enabl e him 
to protec t himsel f agains t th e oppressio n o f th e whites . . . . I  a m 
satisfied tha t i n thos e localitie s wher e suc h prejudic e i s allowe d t o 
corrupt th e stream s of justice you would onl y add force an d acrimon y 
to it s operation b y establishing a  political rivalshi p betwee n th e races . 
The true friends o f the negro race should save them from the fate which 
would be sure to follow . 

Green C . Smit h o f Kentuck y oppose d th e civi l right s bil l o n th e sam e 
basis: 

[B]y such attempt s you bu t irritat e an d excite the two races , the on e 
against the other . .  .  .  the effor t t o besto w th e right  o f suffrag e upo n 
negroes throughou t th e countr y i s no t calculate d t o promot e thei r 
advancement o r secur e thei r bes t interests . I n my  ow n state , I  hav e 
never met more than two or three of these people who ever asked to be 
endowed wit h th e righ t o f suffrage . I  received the othe r da y a  letter 
from a  negro who in 186 2 was my property; and in that lette r he urges 
me t o resis t thi s effor t becaus e o f th e prejudic e prevailin g i n thi s 
country agains t hi s race . I  go further, an d reiterat e the sentimen t .  .  . 
that I am utterly and entirely opposed to this doctrine of negro suffrage . 
I believe tha t Go d almight y neve r intende d th e whit e peopl e an d th e 
black, two distinc t an d antagonisti c races , should b e copartners i n th e 
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management o f civi l government . . . . I t i s useless for ma n to attemp t 
to accomplis h wha t natur e has determined shal l not exist . 

Boyer's Pennsylvania colleague, Democrat John L. Dawson, concurred : 
"It i s impossible tha t th e tw o race s shoul d exis t harmoniousl y i n th e 
same country , o n th e sam e footin g o f equalit y b y th e law. " An d so , 
Dawson explained , 

We have, then, to insist upon it that this Government was made for the 
white race . I t i s ou r missio n t o maintai n it . Negr o suffrag e an d 
equality ar e incompatible with tha t mission . W e must mak e our own 
laws an d shap e ou r ow n destiny . Negr o suffrag e wil l .  .  .  resul t 
inevitably i n amalgamatio n an d deterioratio n o f ou r race . Th e prou d 
spirit o f ou r peopl e wil l revol t a t suc h certai n degradation , whil e 
American women, the models of beauty and superiority, will indignant-
ly execrate the men who advis e and dictate the policy . 

The logi c wa s echoe d i n th e Senate . Garret t Davi s explaine d hi s 
opposition t o th e civi l right s bil l a s follows : 

The passag e o f suc h a  bil l a s this i s designe d t o produc e interferenc e 
between, and disturbance of , th e relation s of the black laborer and his 
white employer , to ge t up feuds an d quarrels and contentions betwee n 
them by interested an d sinister persons, to alienate the white employe r 
from th e black laborer , and consequently b y such vexations, to induce 
the employe r t o resor t t o th e whit e instea d o f th e blac k labore r t o 
cultivate his fields, an d perform hi s other work. I f the bil l is passed, it 
will promot e feu d an d enmit y betwee n th e whit e employe r an d th e 
black laborer . 

Andrew Johnso n too k u p th e caus e i n hi s vet o messages . Th e bil l 
providing fo r blac k suffrag e i n th e Distric t o f Columbia , h e insisted , 
"would engende r a  feeling o f oppositio n an d hatre d betwee n th e tw o 
races, which , becomin g deep-roote d an d ineradicable , woul d preven t 
them fro m livin g togethe r i n a  stat e o f mutua l friendliness. " S o to o 
the Civi l Right s Ac t o f 1866 , whic h "intervene s betwee n capita l an d 
labor," an d threaten s "t o fomen t discor d betwee n th e tw o races. " 

The overrid e o f bot h vetoe s hardl y ende d th e debate . I n 186 6 
Republican senato r Edga r Cowa n o f Pennsylvani a insiste d tha t th e 
proposed Fourteent h Amendmen t erred in conferring citizenshi p upo n 
the inferio r races . Citizenship , Cowa n explained , 
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depends upo n th e inheren t characte r o f th e men . Why , sir , there ar e 
nations o f peopl e wit h who m thef t i s a  virtue an d falsehoo d a  merit . 
There are people to whom polygamy is as natural as monogamy is with 
us. I t i s utterl y impossibl e tha t thes e peopl e ca n mee t togethe r an d 
enjoy the several rights and privileges which they suppose to be natural 
in the sam e society ; and i t i s necessary, a  part o f the natur e o f things, 
that societ y shal l b e mor e o r les s exclusive . I t i s utterly an d totall y 
impossible to mingl e al l the variou s familie s o f men , from th e lowes t 
form o f the Hottentot up to the highest Caucasian, in the same society. 

Three year s later , Senato r James A . Bayar d o f Delawar e woul d mak e 
the sam e argumen t i n oppositio n t o th e Fifteent h Amendment : ther e 
was n o natura l equality , an d th e attemp t t o forc e i t coul d onl y 
aggravate natura l animosities . "[E]qualit y o f politica l power, " Bayar d 
concluded, "ca n onl y en d i n th e conflic t o f races. " 

As always , ther e wa s anothe r side . Congressma n Glenn i W . 
Scofield o f Pennsylvani a rejecte d th e contentio n tha t blac k equalit y 
necessarily cam e a t the expense o f th e white race . Ther e was no racia l 
competition, h e suggested ; i t was not a  zero-sum game : "Th e ignoran t 
white people hav e been mad e to believe that the elevation o f the negr o 
is equivalent t o thei r debasement . Th e revers e i s true. Th e mor e w e 
improve thi s unfortunat e race , th e highe r w e rais e ou r own. " 

As Scofield  suggested , Republican s wer e o f th e vie w tha t th e 
hostility betwee n th e race s wa s anythin g bu t natural ; i t was , o n th e 
contrary, a  political invention . "Attempte d prejudice agains t the blac k 
man," insiste d Congressma n Georg e F . Mille r o f Pennsylvania , "i s 
gotten u p b y demagogu e politicians. " Fernand o C . Beama n o f 
Michigan elaborated : 

These expressions—"elevatio n o f th e negro, " "negr o equality, " "negr o 
supremacy," "amalgamation, " &c.—ar e mer e catchword s employe d t o 
excite the prejudices o f the inconsiderate an d the ignorant . The y were 
not i n use in the earl y days of the Republic, when i t was believed that 
slavery was a temporary institution; on the contrary, negroes were then 
allowed to vote. Bu t they were brought into vogue at a later period by 
slaveholders. 

Senator Waitma n Wille y o f Wes t Virgini a mocke d th e complaint s o f 
the Democrats : 
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"Will you place the white man under the domination an d governmen t 
of th e negro? " Tha t i s th e cry . Why , sir ; i t i s a  senseles s clamor . 
There i s n o propriet y i n it . I t i s a n appea l t o th e passion s o f th e 
unthinking multitude . I t ough t no t t o b e addresse d t o a n intelligen t 
man. Tha t i s not the purpose of it . I t is the clamor of the demagogue 
and nothing else. 

If th e proble m o f prejudic e wa s i n fac t a  political one , the n s o to o 
necessarily wa s the solution . "On e thin g i s certain," Senato r Willia m 
M. Stewar t o f Nevad a observed , "tha t th e negr o mus t hav e the ballo t 
or hav e n o friends ; an d bein g poo r an d friendless , an d surrounde d a s 
he i s by hi s enemies, his fate i s extermination. Bu t giv e him the ballot , 
and he will hav e plenty o f whit e friends , fo r th e people o f th e Unite d 
States love vote s an d offic e mor e tha n the y hat e negroes. " Congress -
man Jame s M . Ashle y o f Ohi o agreed : "Th e prejudic e o f cast e i s 
strong, bu t th e ballo t wil l soo n banis h it s banefu l spirit. " 

Charles Sumne r pu t th e li e t o th e notio n o f th e "whit e man' s 
government." "B y wha t titl e d o yo u exclud e a  race?" h e asked . "Th e 
Constitution give s n o suc h title ; you ca n onl y fin d i t i n yourselves. " 
And there , too , wer e th e root s o f racia l prejudice : "Th e fountai n i s 
pure; it is only out o f yourselves tha t the waters of bitterness proceed. " 

In February 1871 , Sumner's thesis received the support o f Mississip-
pi senato r Hira m Rhoade s Revels . "Le t lawmaker s ceas e to mak e th e 
difference," insiste d the nation's firs t blac k senator , "le t school trustee s 
and schoo l board s ceas e t o mak e th e difference , an d th e peopl e wil l 
soon forge t it. " 

Different Races 

What rac e ar e you ? Th e questio n ha s bee n terribl y importan t 
throughout America' s history . Ar e yo u white ? Ar e yo u black ? 
Yellow, red , o r brown ? Th e answe r ha s determined you r lega l statu s 
throughout muc h o f tha t history , you r socia l an d probabl e economi c 
status throug h nearl y al l o f it . 

That, i n th e grande r scheme , i s unusual . Becaus e "wha t rac e ar e 
you?" ha s generall y been , i n th e histor y o f huma n civilization , no t 
only a  meaningless question bu t a n incomprehensible one . Unti l quit e 
recently, th e notio n o f "race, " a s w e understan d it , simpl y di d no t 



114 |  In  the  Nature of  Things:  Myths of Race and Racism 

exist; th e specifi c notio n tha t individual s wer e o f som e biologicall y 
determinable "race " is no more than two centurie s old. Th e suggestio n 
that "race " shoul d b e inexorabl y tie d t o lega l o r socia l statu s i s stil l 
more novel : eve n i n th e Unite d States , where "race " found , perhaps , 
its fullest lega l an d socia l expression , i t took full y tw o centurie s t o fi x 
the practical meaning of "race, " and many of its ambiguities were never 
completely resolved . 

That i s why the question "wha t rac e are you?" somewha t misse s the 
mark; the rea l question i s "what 'race ' are you considere d to be , by th e 
culture i n whic h yo u live? " I n mos t cultures , a t mos t times , th e 
answer woul d be , " I a m considere d t o b e o f th e 'huma n race.' " 

Similarly, th e questio n "ar e yo u white? " need s t o b e translate d a s 
"does you r cultur e conside r yo u 'white'? " a t whic h poin t i t beg s th e 
only question s tha t reall y matter : "Wha t doe s i t mea n t o b e 'white' ? 
Or 'black' ? O r 'yellow, ' 'red, ' o r 'brown' ? in  your  culture}" 

Because, i n th e abstract , ther e i s no suc h thin g a s a "white " perso n 
or a  "black " person , o r a  "yellow, " "red, " o r "brown " person ; i n th e 
abstract, ther e i s no suc h thin g a s "race. " Al l thes e term s deriv e thei r 
meaning fro m th e politica l cultur e tha t create s an d perpetuate s thei r 
use; tha t cultur e determines—yesterda y an d today—wha t i t mean s t o 
be "white, " wha t i t mean s t o b e o f a  "race. " 

"Race," i n short , i s a  product o f ou r politica l imagination . An d i t 
is precisely becaus e "race " is political tha t i t has been, and continues t o 
be, s o terribl y important , not , again , i n th e abstract , bu t onl y i n th e 
political cultur e tha t create d it . 

It wa s a  "race"-is t cultur e tha t create d th e meanin g o f "race" : tha t 
seized upon rando m human attributes , generated categories from them , 
ranked those categories on a  hierarchical scale , and defended th e whole 
sorry enterpris e a s "science. " I t i s a  "race"-is t cultur e stil l tha t 
embraces this outmoded conceptio n o f "race, " as something biological , 
inherent, innate , an d immutable , an d simultaneousl y refuse s t o 
acknowledge th e rea l meaning s o f "race"—th e live d an d livin g histor y 
of "race, " it s social , economic , an d politica l consequences . 

It i s "race"-ism , then , tha t compel s th e denia l o f it s ow n paradox : 
there i s no suc h thin g a s "race, " bu t "race " matter s al l the same . An d 
it i s "race"-is m tha t denie s thi s truth : ther e i s nothin g natura l abou t 
any o f it . 
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The Concept of Race 

That "race " an d "racism " ar e natura l creation s seem s to b e a  given , a 
statement o f universa l truth . Th e argument s o n behal f o f th e natura l 
order, i n fact , res t o n thes e twi n biologica l presumptions . The y 
presume, first , tha t differences—lik e "racial " differences—mus t b e 
biological. Racia l inferiorit y an d superiority , then , ar e fixe d i n th e 
biology o f th e racia l grou p (and , o f course , th e individua l withi n it) : 
racial inferiorit y an d superiorit y ar e thu s inherent , innate , an d 
immutable. 

The argument s presume , second , tha t th e processes o f constructin g 
hierarchies base d o n thes e differences—lik e th e processe s o f "race" -
ism—are someho w natura l a s well . Racia l discriminatio n i s thus du e 
either to a  natural repugnance—racia l animosity—o r t o an innate sense 
of hierarchy ; eithe r way , th e racia l orde r i s instinctive an d inevitable . 

Even arguments agains t the natural orde r sometimes accep t it s basic 
premises. Rac e is still presumed t o b e natural ; racia l differences , then , 
are a t leas t t o som e exten t biological ; an d racia l inferiorit y an d 
superiority therefore ma y be to some extent natural, though opponent s 
of th e orde r ardentl y hop e tha t thes e ranking s reflec t mor e th e 
influences o f environment . Racia l discrimination , meanwhile , i s 
presumed t o be an individual reaction—a psycho-pathological respons e 
either t o biologica l differenc e o r t o socia l caste ; i t too , however , i s 
ardently hope d t o b e chiefl y th e produc t o f th e environment , tha t is , 
conditioned. 

What al l o f thes e view s shar e i s a n emphasi s o n th e biologica l 
individual. Rac e i s a  fac t tha t define s th e biologica l individual ; 
reactions t o "race " ar e the reaction s of  the  biologica l individual . Th e 
operative concept s ar e thus fixed i n the individual , who become s bot h 
a natura l caus e an d effect : "race " make s individual s an d individual s 
make "racism. " An d i f these are natural, i f these are biological, i f the y 
are par t o f ou r individua l constitution , the n presumably , "race " an d 
"racism" hav e alway s bee n wit h us . 

But th e histor y o f humanit y surprises . Racism , i t evolves , i s a 
recent phenomenon, an d so too, for tha t matter , i s the concept o f race . 
As fa r bac k a s 1920 , W. E . B . Du Boi s ha d canvase d th e histor y an d 
concluded tha t "[t]h e discover y o f persona l whitenes s amon g th e 
world's people s i s a very moder n thing. " Subsequen t scholarshi p ha s 
confirmed hi s assessment . A s Bernar d Cric k put s i t i n th e forewor d 
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to Iva n Hannaford ' s recen t s tud y o f "race, " "racia l condit ionin g i s no t 
part o f th e huma n condition. " 

It certainl y wa s no t a  par t o f earl y huma n civilizations . F ran k 
Snowden's stud y o f th e ancien t Egyptians , Greek , an d Roman s 
concludes that , 

the ancien t worl d di d no t mak e colo r the focu s o f irrationa l sentiment s 
or th e basi s fo r uncritica l evaluation . Th e ancient s di d accep t th e 
institution o f slaver y as a fact o f life ; they made ethnocentri c judgment s 
of othe r societies ; the y ha d narcissisti c canon s o f physica l beauty ; th e 
Egyptians distinguished between themselves, "the people," and outsiders; 
and the Greek s calle d foreign culture s barbarian . Ye t nothing compara -
ble t o th e virulen t colo r prejudic e o f moder n time s existe d i n th e 
ancient world . Thi s i s the vie w o f mos t scholar s wh o hav e examine d 
the evidenc e an d wh o hav e com e t o conclusion s suc h a s these : th e 
ancients di d no t fal l int o the erro r o f biologica l racism; black skin colo r 
was not a  sign of inferiority; Greek s an d Romans di d no t establish colo r 
as an obstacle to integration i n society ; and ancien t societ y was one tha t 
"for al l it s fault s an d failure s neve r mad e colo r th e basi s fo r judgin g a 
man." 

Jan Nedervee n Pieterse' s iconographi c stud y o f th e perio d concur s 
in Snowden' s judgment : "Th e oldes t representation s o f blac k Africans , 
dating fro m 250 0 B.C. , sho w the m wel l integrate d int o societ y an d 
intermarrying. T h e y demonstrat e als o tha t blac k beaut y i s appreciat -
ed." "Generally, " Pieters e concludes , "th e worl d o f antiquit y .  .  .  wa s 
a mixe d culture , an d on e i n whic h differenc e i n ski n colo r di d no t pla y 
a significan t role , o r rather , i n whic h blac k carrie d a  positiv e mean -
ing."1 

Snowden's stud y conclude s tha t thi s benig n att i tud e extende d a t 
least t o sixth-centur y Christians : 

During th e firs t si x centurie s o f Christianity , black s wer e summone d 
to salvatio n an d wer e welcome d i n th e Christia n brotherhoo d o n th e 
same terms a s other converts . Philip' s baptis m o f th e Ethiopia n wa s a 
landmark i n the evangelizatio n o f the world . Orige n an d hi s exegetica l 
disciples mad e i t clea r that al l men, regardles s o f the colo r o f thei r skin , 
were calle d t o th e faith , an d i n thei r interpretation s the y employe d a 
deeply spiritualize d black-whit e imagery . . . . I n sum , i n th e earl y 
church black s foun d equalit y i n bot h theor y an d practice . 
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And i n Wester n Christendom , th e attitud e seem s to hav e endure d 
well beyond . Wester n Europea n Christian s enslave d th e paga n Slav s 
in th e Middl e Ages , an d late r conquere d th e territorie s o f Islami c 
peoples, capturin g th e blac k Africa n slave s o f Musli m masters . Bu t 
there i s no evidence , throughou t thi s process , o f a  distinctively racia l 
animus. O n th e contrary , Christia n Ethiopianis m an d the cul t o f th e 
King o f th e Moor s represen t part s o f a  haz y awarenes s o f blac k 
Christians sout h o f Islami c North Africa—peoples , i t was hoped, wh o 
would joi n th e hol y crusad e agains t Islam . I t wa s thu s largel y a 
positive imag e o f blac k Afric a tha t predominate s th e twelft h throug h 
fifteenth centuries , on e typifie d b y Rogie r va n de r Weyden' s 146 0 
rendition o f th e Adoration of  the Magi, whic h includes , significantly , a 
black "wis e man. " 

Pieterse's study suggests that the Western conception o f black Afric a 
gradually change d durin g th e sixteent h an d seventeent h centuries . 
Positive image s persisted : i n Christia n Ethiopianism ; i n respectfu l 
diplomatic relations ; in the paintings o f Rubens , Rembrandt , an d Va n 
Dyck; an d in the literature o f the era . A s late as 1688, Olfert Dapper' s 
study o f Afric a wa s fille d wit h prais e an d admiratio n fo r Africa n 
courts an d cities . Bu t the period o f European expansio n an d conques t 
also brough t ne w image s o f Africans : condescending , denigratin g 
images o f a  beastl y an d savag e people . Africans , o f course , ha d no t 
suddenly devolved : i t was the Western attitude tha t was "progressing. " 

After th e Enlightenment , th e attitud e becam e mor e ideological . 
Ivan Hannaford' s stud y suggest s tha t th e perio d fro m 168 4 t o 181 5 
marks the first significan t stag e in the evolution o f the modern concep t 
of "race": the empiricist preoccupation wit h classification; the emerging 
concept o f a  "natural law" ; and the concurrent ris e of the idea of a  volk 
or cultur e combine d t o mak e possibl e th e ide a o f discret e "races " o f 
people. Throughou t th e eighteent h century , th e ide a o f "race " 
remained tentative, ambiguous, and highly idiosyncratic: Montesquieu , 
for example , use d th e ter m t o identif y th e stage s i n th e developmen t 
of a  nation' s law . Bu t th e modernis t emphasi s o n progres s graduall y 
secured thi s vita l poin t o f agreement : ther e wer e "races, " an d som e 
were mor e advance d tha n others . Increasingly , non-Europea n world s 
became th e counterpoint s t o modernization ; "race " becam e a  part o f 
the demarcation. An d ultimately, "race " achieved the highest statu s in 
post-Enlightenment ideology : i t becam e "science. " 
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The scienc e of rac e developed i n Western Europ e roughl y betwee n 
1790 an d 1840 . Physica l anthropologist s purporte d t o identif y 
naturally discret e classes of people; biologists then debated their origins 
and natura l compatibilities ; cultura l anthropologist s matche d th e 
peoples t o distinc t civilizations . O f course , thes e wer e no t merel y 
"racial differences " tha t wer e bein g discovered ; th e scienc e o f race , 
rather, wa s definin g "superior " an d "inferior " "races. " A t it s climax , 
in 1840 , anatomist Rober t Kno x declared , "Tha t rac e i s everything, i s 
simply a  fact , th e mos t remarkable , th e mos t comprehensiv e whic h 
philosophy ha s ever announced. Rac e is everything: literature, science, 
art—in a  word , civilizatio n depend s upo n it. " 

Just fiftee n year s later , i n France , Josep h Arthu r Comt e d e 
Gobineau woul d full y explicat e th e superiorit y an d purit y o f th e 
"Aryan" race . Withi n a  few generations , some of Gobineau' s Germa n 
adherents woul d pursu e hi s thesi s t o it s "logical " conclusion. 2 

The victories o f nineteenth-centur y abolitionis m wer e a  temporary 
obstacle to the science of "race" ; twentieth-century nationalism , on th e 
other hand , wa s a  majo r boon . I n th e Unite d States , th e physica l 
anthropology o f "race" was largely dormant during Reconstruction an d 
its immediat e aftermath , bu t revive d b y th e earl y twentiet h century . 
Xenophobia, eugenics , and America' s peculiar racis m were par t o f th e 
backdrop fo r Ale s Hrdlicka' s 192 1 lectur e a t America n University , 
which include d thi s unequivoca l assertion : "Ther e i s no questio n tha t 
there are today alread y retarded peoples , retarded races , and that ther e 
are advance d an d mor e advance d races , an d tha t th e difference s 
between the m ten d rathe r t o increas e tha n t o decrease. " Harvard' s 
Ernest Hooto n wa s amon g th e mor e prominen t scholar s to carr y thi s 
intellectual legac y int o th e 1930s . B y th e tim e the y wer e done , 
taxonomists woul d hav e divided u s into a s many a s 37 different races , 
some, o f course , mor e "advanced " tha n others . 

But th e horror s o f th e Europea n Holocaus t mad e th e ide a o f 
"advanced races " unpalatable , an d th e emergin g scienc e o f genetic s 
made i t untenable . Englis h biologis t Julia n Huxle y an d America n 
zoologist Herber t Jenning s wer e amon g thos e wh o oppose d th e 
eugenics movement ; the y focuse d o n a  ne w geneti c approac h t o rac e 
that sought , i n Hannaford' s words , "t o distinguis h th e rationa l 
boundaries o f scienc e fro m th e lunatic. " I n 1936 , as the La w fo r th e 
Protection o f Germa n Bloo d an d Germa n Honou r wa s taking effect , 
Huxley an d A . C . Haddo n publishe d We  Europeans. Thei r tex t use d 
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genetics to demonstrat e th e fallacies of hereditarianism , and to debun k 
the concept o f a  biological race . "Th e term race, " they concluded , "a s 
applied t o huma n groups , shoul d b e droppe d fro m th e vocabular y o f 
science."3 

An Interlogue  on the  Construction of  Identity 

I know peopl e wh o ar e mentall y retarded . The y hav e been teste d fo r 
it, and are now calle d that. I  also know peopl e wh o see m emotionall y 
retarded, bu t nobod y ha s teste d the m fo r i t o r calle d the m that . I 
know peopl e wh o see m sociall y retarded , an d economically , an d 
politically, an d s o on , an d they'v e neve r bee n teste d either , o r calle d 
the name . 

I also know peopl e wh o see m mentally retarde d a t som e times , and 
about som e things . I' m on e o f them . I  cannot , fo r example , writ e 
down a  set o f number s withou t transposin g a  few; I  almost neve r ge t 
a phon e numbe r right . Bu t I  a m no t calle d mentall y retarded . 

I used t o thin k tha t th e differenc e her e was that menta l retardatio n 
was somethin g tha t yo u had , lik e a  diseas e o r a n infirmity , an d tha t 
the test s fo r menta l retardatio n wer e someho w medica l ones . I 
assumed tha t th e reason nobod y considere d m e mentally retarde d wa s 
that, quit e simply , I  di d no t hav e tha t disorder . Th e othe r kind s o f 
retardation—emotional, social , an d s o on—wer e jus t thing s tha t yo u 
said abou t someone , subjectiv e judgment s abou t thei r behavior , no t 
diagnoses o f rea l conditions . 

Then I  learned that, at least with "menta l retardation," ther e was n o 
difference betwee n wha t yo u ar e and what peopl e sa y about you : yo u 
are wha t yo u ar e called . 

I kne w som e parent s whos e bab y wa s taken fro m the m b y th e state ; 
the reaso n wa s that the y wer e mentall y retarded . The y ha d no t don e 
anything wrong ; the y wer e jus t mentall y retarded , whic h meant , 
everyone assumed , tha t the y coul d no t car e fo r thei r baby . 

But i n fact , the y coul d car e for thei r baby . When , afte r month s o f 
delay, the y wer e finall y give n test s o f "hom e skills " an d "parentin g 
aptitudes," the y di d al l right . The y kne w mos t o f th e thing s the y 
needed t o know ; wha t the y didn' t know , the y showe d the y coul d 
learn. I t becam e clea r t o nearl y everyon e tha t the y woul d tr y hard , 
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because the y care d s o ver y much . The y love d thei r bab y boy ; thei r 
tears, no t th e tests , proved that . 

It al l cause d som e o f u s t o wonde r whethe r th e parent s ha d bee n 
misdiagnosed. W e aske d ho w everyon e kne w tha t th e parent s wer e 
mentally retarded , an d were surprised t o learn that ther e had been jus t 
two tests : a psychologist's evaluatio n o f thei r "adaptiv e behavior " an d 
a standardize d tes t o f intelligence , a n "IQ " test . Base d o n these , an d 
these alone , th e officer s o f th e stat e ha d determine d tha t th e parent s 
were, in the words of the petition agains t them, "sufferin g fro m menta l 
retardation." 

They wer e basicall y right . That' s al l ther e i s t o menta l retarda -
tion—it's basicall y ho w yo u d o o n a n I Q test . D o lous y enough , an d 
you get  called the name; whatever you migh t have been the day befor e 
the test , th e da y after , yo u are  mentally retarded . 

Mental retardation , lik e emotional , an d social , an d al l th e othe r 
forms o f retardation , i s no t somethin g yo u have , it' s jus t somethin g 
you ar e called . It' s no t a  disease o r a  disorder , it' s jus t a  name . Bu t 
unlike thos e othe r names , it' s on e tha t matters—becaus e w e hav e 
chosen t o mak e i t matter . W e do , i n fact , mak e people "suffe r from " 
mental retardation . 

The prevailin g scientifi c construc t o f menta l retardatio n fo r muc h o f 
the lat e nineteenth an d early twentieth centurie s wa s in fact a  medica l 
model, a construct tha t placed the locus of menta l disability within th e 
biological constitutio n o f th e disabled individual . Th e rol e o f science , 
under suc h a  conception, wa s to cur e o r eliminat e menta l retardation , 
and th e concomitan t rol e o f th e stat e wa s to limi t th e socia l cost s o f 
the disability . I t i s thi s medica l mode l tha t stil l characterize s ou r 
common misconceptio n o f menta l retardatio n a s a disease or disorder . 

A mor e critica l conception o f menta l retardatio n shift s th e locus o f 
disability fro m th e biologica l makeu p o f th e individua l t o th e societ y 
that limit s he r opportunities . Thi s social—o r "cultural " o r "politi -
cal"—construction o f menta l retardatio n recognize s tha t individual s 
may appea r t o posses s certai n menta l limitation s fo r a  wide variety o f 
reasons, no t man y o f whic h ar e "natural, " bu t i t i s societ y tha t use s 
those limitation s t o disabl e her . Th e rol e o f science , unde r thi s 
conception, i s t o understan d th e interpla y betwee n th e individual' s 
perceived limitation s an d th e societa l response s the y evoke , an d th e 
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proper rol e o f th e stat e i s to limi t o r eliminat e th e disablin g societa l 
restrictions tha t confron t th e disable d person . 

As this new understanding make s clear, mental retardation i s highly 
contextual. I n th e decisio n whethe r an y give n individua l i s mentall y 
retarded—indeed, when the general parameters are set for the class—the 
perspective an d motivation s o f th e inquisito r ar e critical . Individual s 
may mov e i n and ou t o f the clas s of menta l retardation , dependin g o n 
both practica l contingencie s (e.g. , the availabilit y o f resource s t o mee t 
perceived needs ) an d prevailing philosophies . Indeed , one o f the mor e 
remarkable socia l achievements o f twentieth-century Americ a cam e in 
1973, whe n vas t number s o f peopl e wit h menta l retardatio n wer e 
instantaneously "cured " o f their disability by a change in the definitio n 
of th e class . 

Today, the most widely accepted standard defines mental retardatio n 
as "significantl y subaverag e genera l intellectua l functionin g existin g 
concurrently wit h deficit s i n adaptiv e behavio r an d manifested durin g 
the developmenta l period. " Menta l retardatio n i s thu s essentiall y a 
norm-referenced statistica l creation; i t reflects neithe r a  diagnosis of a n 
inherent conditio n no r a n absolut e judgmen t abou t "intelligence. " I t 
merely reflect s th e opinions , first , th e labele d individua l demonstrate s 
lesser aptitude s an d abilitie s tha n th e nor m o n som e standardize d 
measure o f thos e particula r aptitude s an d abilities , an d second , tha t 
there i s something t o b e gaine d b y applicatio n o f th e label . 

In a n absolut e sense , then , ther e i s n o suc h thin g a s a  mentall y 
retarded person : onl y culture—i n settin g th e norms , i n creatin g th e 
measures, an d i n applyin g th e labels—ca n mak e someon e mentall y 
retarded. Th e decisio n t o labe l someon e "mentall y retarded " thu s 
represents a  series of socia l choices , choices laden with politica l value s 
and shape d b y historica l contingencies . Som e o f thes e choice s inher e 
in th e conceptio n an d measuremen t o f intelligenc e (th e focu s o f 
chapters 5  and 6  o f thi s book) ; other s inher e i n th e ver y decisio n t o 
separately labe l thos e peopl e wh o fai l t o convinc e u s o f thei r intelli -
gence. Th e labe l w e assig n the m coul d b e designe d t o help : t o brin g 
educational opportunities , vocationa l opportunities , an d lif e choice s 
that shoul d com e automaticall y t o al l people , bu t d o not . Bu t i n a 
society tha t value s attribute s that , b y definition , mentall y retarde d 
persons wil l no t exhibit— a societ y tha t value s rationality , indepen -
dence, an d maximize d economi c utilit y mor e tha n i t value s compas -
sion, communality , an d equality—th e mentall y retarde d labe l tend s 
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ultimately t o diminis h th e perso n wh o receive s it . T o b e mentall y 
retarded i s to b e inferior . 

The label, sadly, makes that inferiority increasingl y "real. " Throug h 
the comple x interaction s betwee n th e societ y an d th e labele d person , 
the "mentall y retarded " perso n appear s "retarded " and , increasingly , 
tailors he r behavio r t o accommodat e th e expectation s o f he r socia l 
environment. Th e opportunitie s afforde d he r i n tha t environmen t 
become increasingl y limited , an d so too he r achievements , and o n an d 
on i t goes , i n a  relentless , self-perpetuatin g cycle . An d i t al l starte d 
with a n I Q test . 

Mental retardation, i n the end, is not s o much a  product o f creation , 
as it is a product o f huma n re-creation . Peopl e ar e created as just plai n 
people; w e mak e the m "mentall y retarded " jus t becaus e the y nee d t o 
be labele d tha t wa y fo r on e politica l reaso n o r another . 

And i t i s politics , an d politic s alone , tha t cause s peopl e t o "suffe r 
from" menta l retardation . 

The same applies to othe r form s o f "disability. " Th e World Healt h 
Organization make s this plain wit h it s operative definitions : i t define s 
"impairment" a s "a n abnormalit y o r los s o f an y physiologica l o r 
anatomical structur e o r function" ; "disability " a s "the consequences o f 
an impairment"; an d "handicap " as "the social disadvantage that result s 
from a n impairmen t o r disability. " Impairments , then , ma y b e 
products o f creation, but they ar e not "disabilities " until we experienc e 
them a s such, an d eve n then , i t i s a  socio-political decisio n t o "handi -
cap" peopl e du e t o thei r impairments. 4 

I am color-blind . I t i s an impairment . I t i s not a  disability, excep t o n 
the morning s tha t I  a m force d t o dres s myself . Eve n then , however , 
it i s no t a  handicap , excep t t o th e exten t tha t I  nee d t o appea l t o a 
fashion-conscious crow d (whic h is , thankfully, never) . I t woul d b e a 
handicap, however , i f I  was a  clothes salesman , o r a  house painter , o r 
an interior decorator , an d s o on—at leas t i t would b e i f my customer s 
lived i n a  color-coordinate d societ y an d wer e ben t o n upholdin g it s 
conventions. Bu t it is ultimately the cultural contex t tha t is important: 
only i t ca n handica p m e becaus e o f wh o I  am . 

Gender i s also constructed. O f course , people ar e created as biological 
males an d females , bu t tha t ha s ver y littl e significanc e excep t i n a 
cultural context . Ther e is , to illustrate , a n ongoing an d highl y visibl e 
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debate about gende r differences i n the human brain : are the difference s 
really important , an d ar e th e difference s really , well , real} 

The firs t questio n ha s assume d a  certai n abilit y t o identif y an d 
quantify th e differences, an d has led commentators to insis t that gende r 
similarities outweigh th e differences , o r vice versa. Bu t such assertion s 
are meaningfu l onl y i n a  ver y narro w sense , a s statement s o f som e 
kind o f physiometri c fact . Eve n then , the y assume , first , a  closed se t 
of agreed-upon criteria , that, for example, there are 120 brain character -
istics; second, a n agree d metho d o f assignin g weigh t t o eac h variable , 
that, fo r example , eac h variabl e i s of equa l physiologica l significance ; 
third, agreemen t o n wha t constitute s "sameness " an d "difference " fo r 
each variable , that , fo r example , variable s ar e essentiall y th e sam e i f 
they ar e within a  range o f variatio n of , say , ±  2 0 percent; an d fourth , 
agreement a s t o th e finding s fo r al l measure d variables , that , fo r 
example, the evidence conclusively establishes that there is sameness on 
one hundre d o f th e characteristics , an d differenc e o n th e remainin g 
twenty. 

This i s a  tal l order—probabl y bot h conceptuall y an d empiricall y 
impossible. Eve n i f w e satisfie d ever y condition , I  thin k w e haven' t 
come close to answering the question whether the differences ar e really 
important. Becaus e the simple fact i s that the brains could b e identica l 
in 119  o f 12 0 characteristics , bu t tha t 120th  characteristi c migh t jus t 
control th e function s tha t ar e mos t criticall y importan t t o th e mos t 
culturally significan t traits . I f that i s the case, if, fo r example , the onl y 
difference i s i n th e discret e par t o f th e brai n tha t controls , say , "th e 
ability t o empathiz e wit h othe r huma n beings, " an d i f empath y wa s 
absolutely th e mos t culturall y significan t trait , the n th e differences , 
slight a s the y ar e i n number , woul d b e reall y quit e significant . 
Conversely, i f th e difference s affecte d function s tha t ha d littl e o r n o 
cultural significance—t o mak e a  point , let' s sa y tha t sam e "abilit y t o 
empathize wit h othe r huma n beings"—the n thei r numbe r woul d no t 
much matter : they were  unimportant, becaus e we had chosen t o make 
them unimportant . 

That i s why I  think th e discussion o f the secon d question—whethe r 
the differences ar e "real"—i s often circular . Th e standard response s t o 
the questio n ar e eithe r "yes , o f course , the y ar e real , an d w e ca n 
measure them objectively, " o r "no , they ar e no t real , they ar e merely : 
(a) measuremen t artifacts ; o r (b ) reflection s o f cultura l forces. " Bu t 
these answer s al l assum e tha t ther e i s a  real  gendered individua l wh o 
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lives outside culture , and that the differences ar e "real " only i f they ar e 
located i n thi s independen t individual , an d no t "real " i f the y ar e 
located i n th e culture . 

But th e individua l live s in culture, an d the difference s ar e measure d 
by an d throug h culture : ther e i s thus nothin g "real " outsid e culture , 
and nothin g un-"real " abou t culture' s creations . Eve n th e biologica l 
differences ma y b e shape d b y culture ; afte r all , the huma n brai n itsel f 
has evolve d i n an d throug h culture . 

And culture , o f course , shape s mor e tha n physiology : i t shape s th e 
behaviors o f th e individual , an d th e perception s o f othe r individuals , 
and i t is in their intersections , their cultura l interactions , that "gender " 
really come s t o be . Par t o f th e proces s involve s a  valuatio n o f 
"gendered" traits , and i t i s here tha t th e socia l fac t o f gende r become s 
necessarily a  politica l one . I n th e end , i t i s no t biology , bu t politic s 
that is , a s Marth a Mino w s o wonderfull y pu t it , "makin g al l th e 
difference." 

We, as a culture, have determined which differences count , an d ho w 
they count , an d i n thi s importan t way , we , a s a  culture , hav e mad e 
gender. Gende r differences , whateve r thei r "origins, " hav e n o "real " 
significance unti l w e seiz e upo n thei r real-worl d manifestations , 
attribute t o the m som e significance , an d reorde r ou r cultur e i n way s 
that eithe r exaggerat e o r diminis h th e significanc e o f th e attributio n 
and trea t i t a s somethin g goo d o r somethin g bad . 

I ha d a  frien d wh o wa s a  truc k driver , an d w e go t t o talkin g on e 
day—for reason s tha t hav e lon g sinc e escape d me—abou t th e relativ e 
absence o f wome n fro m hi s profession . Th e ostensibl e reason , w e 
concluded, wa s tha t wome n wer e generall y to o small : their leg s wer e 
too shor t t o reac h th e pedals . W e briefl y debate d th e trut h o f thi s 
observation, an d stumbled o n a  more important discovery : the cabs did 
not hav e to b e designed such that shorte r people coul d no t functio n i n 
them. W e revele d briefl y i n ou r revolutionar y insigh t befor e m y 
friend observed , half-jokingly , tha t wome n wer e stil l unlikely t o ente r 
the profession, because , afte r all , they would no t wan t t o use the truc k 
stops. W e wer e left , I  think , wit h a n interestin g project : tryin g t o 
imagine a  "feminized " truc k stop . 

But i t i s not eas y t o imagin e a  truck stop—i t i s not eas y to imagin e 
a world—designe d equall y b y an d fo r women. 5 
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Disability an d gender ar e pretty muc h th e same. W e are created wit h 
some meaningless variations; over time, we re-create these variations as 
meaningful. Th e differences tha t constitut e disabilit y an d gender ar e 
therefore no t natural: they are cultural, social , and ultimately political . 
We mak e disabilit y an d gender. Th e same is true o f race . Onl y mor e 
so. 

The Construction of  Race 

The notio n tha t "race " is at least partly th e product o f socia l force s i s 
almost a s old a s the concep t itself . Earl y expression s o f th e notio n 
tended t o focu s o n th e rol e o f societ y i n shapin g th e "racial " being . 
Benjamin Franklin' s 175 5 essay o n populatio n observe d tha t "almos t 
every slave " i s "b y natur e a  thief" ; th e evolutio n i n hi s thinkin g i s 
apparent i n his 1769 revision of the text, which contended tha t "almos t 
every slave " i s "fro m th e natur e o f slaver y a  thief. " Similarly , 
abolitionists—and late r the postbellum egalitarians—stresse d the role of 
slavery an d discriminatio n i n suppressin g th e abilitie s o f blac k 
Americans: i f th e blac k rac e wa s inferior, th e argumen t went , i t was 
because i t ha d been mad e tha t way . 

One aspec t o f th e bia s tha t inhere d i n th e "natura l order " wa s 
exposed by the romantic racialis m and Ethiopianism o f the mid- to late 
nineteenth century . Edwar d Blyden , fo r example , insiste d tha t th e 
soulful African s wer e spirituall y superio r t o thei r soulles s Europea n 
counterparts, the latter preoccupied wit h material progress. I n exalting 
the attribute s o f blac k African s an d Americans , Blyde n an d other s 
essentially inverte d th e racia l hierarchy . Bu t the y lef t substantiall y 
undisturbed the prevailing conception o f "race": it remained somethin g 
natural. 

The tur n o f the century brough t a  more radica l critique , thi s tim e 
of th e concep t o f "race " itself . Th e scienc e ha d neve r bee n al l tha t 
definitive. Johan n Friedreic h Blumenbac h i s ofte n considere d th e 
founder o f physica l anthropology ; hi s 1795 text introduce d th e ter m 
"Caucasian" an d substantiall y accelerate d th e proces s o f scientizin g 
"race." Bu t Blumenbach asserte d th e unity o f mankind ; insiste d tha t 
the racia l categorie s h e create d wer e overlapping ; observe d tha t th e 
defining characteristic s wer e substantiall y mutable ; maintaine d tha t 
individual African s "diffe r fro m othe r African s a s much a s Europeans 
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differ fro m Europeans , o r eve n mor e so" ; an d denie d tha t physica l 
differences coul d b e interprete d a s inferiority o r superiority . 

A century of racia l "science" tended to obscure Blumenbach's initia l 
insights, bu t "race, " i n th e end , wa s to o wea k a  concep t t o d o wha t 
science demanded . I n 190 4 Oswal d Garriso n Villar d summarize d fo r 
American reader s th e wor k o f Germa n ethnologists ; "race, " h e 
concluded, "i s merely a  pseudo-scientific o r political catchword. " Th e 
great bul k o f racia l scienc e was , i n Villard' s words , "ethnologica l 
claptrap"; i t wa s "humbu g pur e an d simple." 6 

Perhaps n o on e di d mor e t o expos e America n reader s t o th e 
deficiencies o f "race " than anthropologis t Fran z Boas. I n Anthropology 
and Modern Life,  Boa s began hi s critique b y notin g tha t "Ther e i s little 
clarity i n regar d t o th e ter m 'race.' " Tha t was , a s Boa s explained , 
because "race " wa s widel y misunderstood . 

The proces s o f categorizing , Boa s noted , wa s a  norma l cognitiv e 
phenomenon; bu t i t wa s importan t t o remembe r tha t th e categories , 
or "types, " wer e onl y product s o f th e huma n mind . "Th e 'type ' i s 
formed quit e subjectively o n the basi s of ou r everyda y experience, " h e 
wrote. An d i t did not alway s compor t wit h the reality : "W e are easil y 
misled b y genera l impressions, " h e cautioned , an d "[w] e mus t als o 
remember tha t th e 'type ' i s mor e o r les s an abstraction. " 

This was true o f the "types " that were called "races" ; that "race " had 
a certai n subjectiv e resonanc e di d no t mea n tha t i t wa s a  biologica l 
truth: "Th e vague impression o f 'types, ' abstracted from ou r everyda y 
experience, does not prove that these are biologically distinc t races, and 
the inference s tha t variou s population s ar e compose d o f individual s 
belonging t o variou s race s i s subjectivel y intelligible , objectivel y 
unproved." 

In fact , mos t biologica l qualitie s coul d no t b e assigne d t o discret e 
racial types : "Th e multitud e o f genealogica l lines , th e diversit y o f 
individual an d famil y type s containe d i n eac h rac e i s so grea t tha t n o 
race can be considered a s a unit." "[F]ro m a  purely biologica l poin t o f 
view," Boa s concluded , "th e concep t o f rac e unit y break s down. " 

"Race" resonated , Boa s contended , precisel y becaus e w e ha d bee n 
socially conditione d t o think , an d act , i n term s o f "race" : "Th e 
formation o f th e racia l group s i n ou r mids t mus t b e understoo d o n a 
social basis . I n a  community comprisin g tw o distinc t type s whic h ar e 
socially clearly separated, the social grouping i s reenforced b y the outer 
appearance o f th e individual s an d eac h i s a t onc e an d automaticall y 
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assigned to hi s ow n group. " I t wa s a  process facilitate d b y America' s 
historical experience : th e pretense s o f "race " ha d helpe d produc e 
socially distinc t classes , an d thos e socia l distinction s wer e easil y 
attributed t o "race. " Th e proces s wa s no t universal : "I n othe r 
communities . . . wher e the social and racial groupings d o not coincide , 
the resul t i s different. " Bu t i t wa s th e America n experience , an d i t 
made "race " a  socia l reality , "no t onl y i n everyda y relation s bu t als o 
in legislation." 7 

Boas's critique was carrying the day even before th e outbreak o f th e 
Second Worl d War . I n th e 1920s , Rober t E . Par k le d th e Chicag o 
school o f sociolog y i n articulating a  distinctively socia l understandin g 
of race . I n 1936 , politica l scientis t Ralp h J . Bunch e observe d i n A 
World View  of  Race that "Rac e is the great American shibboleth. " Th e 
following year , Jacques Barzun published Race:  A Study  in  Superstition: 
"Race theorie s shift  thei r ground , alte r thei r jargon , an d mi x thei r 
claims," Barzu n wrote , "bu t the y canno t obliterat e th e initia l vic e o f 
desiring t o explai n muc h b y little. " A  yea r afte r that , th e Englis h 
translation o f Magnus Hirschfeld's Racism offere d America n readers an 
extensive critiqu e o f Naz i rac e theory ; Hirschfeld' s wor k als o 
popularized th e ter m tha t comprise d it s title . 

The postwa r generatio n complete d th e critique . Anthropologis t 
Ashley Montag u wa s a t th e forefront ; i n 195 9 h e wrot e tha t 

For two centuries anthropologists have been directing attention towards 
the task o f establishin g criteri a b y whose mean s race s of ma n ma y be 
defined. Al l have taken for granted the one thing which required to be 
proven, namel y tha t th e concep t o f rac e corresponde d wit h a  realit y 
which could actually be measured and verified an d descriptively set out 
so that i t could b e seen to b e a fact. 

Montagu wa s amon g thos e wh o though t th e "race " projec t ha d 
compromised th e scientifi c method : "Th e proces s o f averagin g th e 
characters o f a  given group , knockin g th e individual s together , givin g 
them a  good stirring , an d the n servin g the resultin g omele t a s a 'race ' 
is essentiall y th e anthropologica l proces s o f rac e making . I t ma y b e 
good cooking , bu t i t i s no t science , sinc e i t serve s t o confus e rathe r 
than clarify." 8 

More recen t wor k ha s tended to confir m th e critique . Th e concep t 
of "race " has , in truth , littl e integrity a s a biological phenomenon . I n 
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most communities , an y attemp t t o identif y discret e "races " wil l b e 
instantly confounde d b y th e obviou s conflatio n o f th e "racial " gen e 
pools. I n th e Unite d States , th e ancestr y o f th e curren t "black " 
population i s generall y estimate d t o b e betwee n 2 0 an d 3 0 percen t 
"white"; betwee n 7 5 an d 9 0 percen t o f th e "black " populatio n ha s 
some "white " ancestry . Meanwhile , th e ancestr y o f th e curren t 
"white" population i s estimated to be between 1  and 5 percent "black. " 

But eve n thes e number s assum e th e existenc e o f demarcation s o f 
"white" and "black " tha t have—o r a t some point had—som e biologica l 
integrity. Bu t i n truth , whateve r els e ma y b e sai d fo r "race, " i t doe s 
not, a s a  biologica l matter , see m t o amoun t t o much . 

R. C. Lewontin, Steven Rose, and Leon J. Kamin have examined th e 
case fo r o r agains t a  geneticall y significan t "race. " Ther e are , the y 
report, abou t 15 0 different geneticall y code d protein s tha t hav e bee n 
identified an d examined; 75 percent o f these are monomorphic, tha t is , 
they ar e identica l i n al l individuals . Jus t 2 5 percent , then , ar e 
polymorphic, tha t is , they var y amon g individuals . Full y 8 5 percen t 
of th e variatio n amon g thes e polymorphi c gene s occur s betwee n 
individuals withi n loca l populations , grouping s typicall y identifie d a s 
"tribes" o r "nations, " leadin g th e author s t o conclud e tha t "[t]h e 
remarkable featur e o f huma n evolutio n an d history ha s been th e ver y 
small degre e o f divergenc e betwee n geographica l population s a s 
compared wit h th e geneti c variatio n amon g individuals. " Onl y 8 
percent o f th e geneti c variatio n i s between th e "tribes " o r "nationali -
ties" tha t collectivel y constitut e th e conventionall y describe d "races. " 
The smallest proportion o f variation—just 7  percent (of , remember , th e 
polymorphic genes , whic h ar e i n tur n jus t 2 5 percen t o f th e overal l 
pool)—is betwee n group s tha t hav e conventionall y bee n considere d 
"races." Significantly , n o polymorphi c gen e perfectl y discriminate s 
among th e traditionall y classifie d racia l groups . 

The pragmati c cas e fo r racia l classification s i s no t muc h stronger . 
Stephen Jay Gould follows nearly a century's worth of anthropologica l 
tradition when he suggests that racia l classifications hav e no discernabl e 
scientific value . A s a  genera l proposition , h e notes , subspecie s "ar e 
categories o f convenienc e onl y an d nee d neve r b e designated. " 
Typically, subspecies "represen t a  taxonomist's personal decision abou t 
the bes t way to repor t geographi c variations." Wit h moder n quantita -
tive method s permittin g th e numerica l descriptio n o f geographica l 
variation, Goul d observes , "w e nee d n o longe r t o construc t name s t o 
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describe difference s tha t are , b y definition , fleetin g an d changeable . 
Therefore, th e practic e o f namin g subspecie s ha s largel y falle n int o 
disfavor, an d fe w taxonomist s us e th e categor y an y more. " 

Nor ar e the categories justified fo r th e human species : "[w]e are no t 
well enoug h divide d int o distinc t geographi c groups , an d th e namin g 
of huma n subspecie s make s littl e sense. " Goul d identifies , i n fact , 
three distinc t problem s wit h th e notio n o f huma n subspecies : th e 
discordance o f characteristic s withi n subspecie s (e.g. , variation i n ski n 
color, bloo d group , an d s o on) ; th e fluidit y an d gradation s o f th e 
designations; and the persistent evidenc e of convergence—the indepen -
dent evolution o f similar characters—among the designated groups (e.g. , 
of ski n colo r amon g indigenou s tropica l peoples) . "Huma n variatio n 
exists," Goul d concludes ; "th e forma l designatio n o f race s i s passe. " 

This evidence doe s not prove , o f course , tha t "race " is insignificant . 
What i t does prove i s that "race " is a weak biological phenomeno n an d 
does no t muc h matte r i n nature—hardl y a  surprise , a t thi s stag e i n 
human evolution . I t remain s possible , o f course , tha t th e ver y sligh t 
proportion o f huma n variatio n tha t seem s attributabl e t o "race " i s 
nonetheless significant , an d equall y possibl e tha t otherwis e obsolet e 
racial classification s ar e stil l necessar y t o preserv e distinction s tha t 
quantitative method s canno t full y express . Bu t i t i s important her e t o 
note tha t th e significance o f "race " and the necessity for "race " are no t 
then mandate d b y nature . I f "racial " difference s matter , i t i s becaus e 
they ar e mad e t o matter—no t b y nature , bu t b y huma n beings. 9 

So it is perhaps appropriat e tha t amon g the sciences , only psycholo -
gy seem s no t t o hav e completel y broke n th e peculia r hol d o f "race. " 
But eve n here , i t ma y jus t b e a  matte r o f time . I n a  recen t essa y i n 
American Psychologist,  psychologist s Alber t H . Yee , Halfor d H . 
Fairchild, Frederi c Weizmann , an d Gai l E . Wyat t calle d o n thei r 
colleagues t o follo w th e lea d o f othe r discipline s an d t o re-asses s th e 
utility o f th e "race " construct . The y note d tha t ther e wa s "muc h t o 
question i n th e definition s an d application s o f rac e b y severa l o f it s 
exponents an d thei r allies. " I t wa s psychologists , the y observed , wh o 
were arguing for th e "natural " intellectua l difference s betwee n "races, " 
but th e "natural " science s wer e no t cooperating . Surveyin g th e 
evidence, the y conclude d tha t "[n]o t onl y d o th e pertinen t scholarl y 
groups an d expert s .  . .  indicate n o consensua l suppor t fo r th e geneti c 
deficit hypothesis , thei r comment s ar e highl y critica l towar d th e 
spurious us e o f an d toleranc e fo r th e ter m race  in psychology." 10 
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A Political  History of  Race in America: Part 1 

The meanin g o f "race " ha s no t bee n constan t throughou t America n 
history: it s "scientific" meanin g ha s evolved—or devolved—an d s o to o 
has its social meaning. Moreover , "race " has meant differen t thing s fo r 
different groups . That , abov e all , i s th e rea l stor y o f "race" : th e 
various ways it has included an d excluded people fro m th e mainstrea m 
of America n life . 

One way to tel l this story—by n o means the only or "right " way—i s 
as the stor y o f th e "whit e race " i n America . I t is , o f course , fa r to o 
long a  story t o tel l i n jus t a  few pages . Bu t perhap s eve n a n absurdl y 
truncated editio n o f the story ma y suffice t o captur e som e sense of th e 
history o f "whiteness, " som e o f th e way s whitenes s ha s bee n create d 
and re-create d ove r th e spa n o f fou r America n centuries . 

"White," o f course , ha s been th e nor m throug h virtuall y al l o f thi s 
period: eve n th e conventiona l wa y o f describing th e earlie r history a s 
"pre-Columbian" serve s t o emphasiz e th e point . Bu t th e "white" -
"nonwhite" dichotom y tha t characterize s moder n America n race-is m 
has no t alway s bee n wit h us . Thi s i s largel y becaus e "white " onl y 
gradually emerge d a s th e distinctiv e featur e o f America' s chose n 
people: "white"-nes s has been, a t various times , far less important tha n 
nationality o r th e ownershi p o f property . "White"-ness , i n fact , ha s 
been o f littl e assistanc e t o thos e who , a t differen t junctures , wer e no t 
propertied, wer e no t English , wer e no t Protestant , wer e no t fro m 
Northern Europe , o r wer e not bot h willin g and able to assimilat e int o 
the cultura l mainstream . 

Not al l "white " peopl e wer e equa l i n the colonia l era . I n the earl y 
1700s, roughl y hal f th e Englis h an d Scottis h immigrant s t o th e 
American colonie s cam e in some for m o f indentured servitude . Bein g 
a freeholder wa s no guarantee o f equalit y either . Th e so-called Scotch -
Irish wer e hardl y welcome d amon g th e Englis h colonists ; Cotto n 
Mather lamente d tha t the y wer e on e o f "th e formidabl e attempt s o f 
Satan an d hi s Son s t o Unsettl e us. " Fo r th e mos t part , th e grou p 
retreated to the backcountry t o weather the storm o f English hostility . 

Gradually, the colonial bondsmen became exclusively non-Europea n 
and, eventually , almos t exclusivel y African . B y th e antebellu m era , 
then, ther e wer e n o whit e slaves . Bu t th e nineteent h centur y sa w a 
new for m o f economi c oppression , an d i t wa s fel t principall y b y 
northern whit e labor . I n the South , th e "low , menial" work wa s don e 
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by slaves ; i n th e North , th e comparabl e wor k o f a n increasingl y 
industrial econom y wa s don e principall y b y worker s o f Europea n 
descent. Lik e thei r enslave d counterparts , an d unlik e th e fable d 
yeoman o f bot h souther n an d Yanke e lore , thes e worker s wer e 
generally divorce d fro m th e lan d an d fro m th e ownershi p o f produc -
tive property. Fo r man y o f them , "fre e labor " wa s often experience d 
and denounce d a s "wag e slavery. " 

In 185 0 the numbe r o f wag e earner s exceeded th e numbe r o f slave s 
for th e firs t time ; a  decad e later , o n th e ev e o f war , wag e earner s 
finally outnumbered th e self-employed. Gradually , the prevailing ethos 
changed: wage labor—once degrade d as unfit fo r free men , occasionall y 
degraded as unfit fo r "white " men—became respectable , first a s a means 
to acquirin g productive property , late r as a virtue i n its own right , th e 
counterpoint t o slavery . I n the end, Eric Foner notes , the positive free 
labor ideolog y wa s defined i n par t b y boundarie s o f exclusion : i t wa s 
the righ t an d provinc e o f thos e wh o wer e not , i n Lincoln' s words , o f 
a "dependen t nature"—men , no t women ; and "white " men , not India n 
servants, Mexican America n peons , Chines e coolies , o r blac k slaves. 11 

But th e racia l demarcation s and , specifically , th e black-whit e 
dichotomy wer e stil l fa r fro m absolute . A t on e en d o f th e politica l 
spectrum, the degradation suffered b y some Europeans throughou t th e 
nineteenth centur y ha d al l th e hallmark s o f th e emergin g "race"-ism . 
Nativism flourishe d i n th e Know-Nothin g movement , whic h briefl y 
dominated mid-centur y politics , an d i n th e Progressiv e movement , 
which ascende d a t th e en d o f th e century . Th e Iris h continue d t o 
suffer som e o f th e wors t o f it . I n England , th e 1840 s brough t bot h 
massive Iris h immigratio n du e t o famin e an d mountin g resistanc e t o 
British domination ; th e English , i n response , graduall y recas t th e 
"wilde Irish " i n biologica l terms . B y th e mid-nineteent h century , 
Victorian depiction s o f th e Iris h wer e starkl y simian . Th e prejudic e 
found receptiv e audience s acros s th e Atlantic , wher e comparison s 
between blac k an d Iris h American s wer e common . Harper's  Weekly, 
"A Journa l o f Civilization, " too k t o lampoonin g bot h group s 
simultaneously, an d wit h equa l hostility . 

At th e othe r en d o f th e spectrum , a  biracial politic s als o intermit -
tently flourished: in , for example , the midcentury cooperation betwee n 
some abolitionists an d labor advocates , and in the populist movement s 
of the end o f the century . I n 1892 , Thomas E . Watson o f th e People' s 
Party campaigne d fo r a n en d t o th e racia l divide : 
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The white tenan t live s adjoining th e colored tenant . Thei r houses ar e 
almost equall y destitut e o f comforts . Thei r living i s confined t o bar e 
necessities. The y are equally burdened with heavy taxes. The y pay the 
same high ren t fo r gullie d and impoverished land . .  . . 

Now the People's Party says to these two men, "You are kept apar t 
that you may be separately fleeced o f your earnings . Yo u are made to 
hate each other becaus e upon that hatre d i s rested the keystone o f the 
arch of financial despotis m which enslaves you both. Yo u are deceived 
and blinded that you may not see how this race antagonism perpetuates 
a monetary syste m which beggar s both." 

"[L]et al l thi s b e full y realized, " Watso n concluded , "an d th e rac e 
question i n th e Sout h wil l have settle d itsel f throug h th e evolutio n o f 
a political movemen t i n which bot h black s and whites recognize thei r 
surest wa y ou t o f wretchednes s int o comfor t an d independence. " 
Sadly, Watson' s persona l histor y provide s somethin g o f a  stud y i n 
microcosm o f thi s an d to o man y othe r populis t movements : Watso n 
was electe d t o Congres s i n 1890 , wa s defeate d i n 1892 , an d defeate d 
again a s the party' s vic e presidential candidat e i n 1896 . H e conclude d 
his politica l lif e a s a  racia l segregationist. 12 

By the end of the century "ne w immigrants" to America, principally 
from Italy , Russia, Poland, and Greece, for th e first tim e outnumbere d 
the "old immigrants" from Britain , Ireland, Germany, and Scandinavia . 
The forme r confronte d a  resurgen t nativis m supporte d b y th e anti -
Catholic, anti-immigrant , "socia l control " element s o f politica l 
progressivism, a s wel l a s b y a  pseudoscientifi c racism . Immigrant s 
accounted fo r 2 0 percen t o f America n worker s a s th e ne w centur y 
dawned, bu t 6 0 percent o f the workers i n heavy industry . Condition s 
there wer e ofte n appalling : th e nation' s industria l acciden t rat e wa s 
among th e highes t i n th e world . Employers ' hirin g practices , 
meanwhile, played o n traditiona l ethni c division s t o hel p ste m unio n 
growth. A s a consequence, wage s barely justified th e risks : in 190 0 an 
American steel-worke r worke d twelve-hou r days , six days a  week, fo r 
the su m o f $45 0 a year; a  garment worke r labore d th e sam e hours fo r 
$260 a  year . Tha t sam e year , Andre w Carnegi e enjoye d a  tax-fre e 
profit o f $2 3 million . I n 190 0 the wealthies t Americans—les s tha n 2 
percent o f th e America n population—owne d 6 0 percen t o f th e 
country's wealth ; th e poores t Americans—6 5 percen t o f th e popula -
tion—owned jus t 5  percent . 
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The stead y influ x o f immigran t labo r an d th e massiv e blac k 
migration durin g the World War I labor shortage significantly change d 
the composition o f bot h th e work-force an d the urba n neighborhood . 
Race and ethnicity evolved int o the principal base s for socia l stratifica -
tion. Ther e wa s some economi c mobilit y fo r lowe r clas s whites , bu t 
their socia l standin g wa s increasingl y fixe d b y thei r ancestry. 13 

Post-war xenophobi a an d a  eugeni c fixatio n wit h th e measure d 
intelligence o f racia l and ethni c groups bot h reflecte d an d exacerbate d 
an almos t hysterica l reactio n t o th e demographi c change s i n America . 
Madison Grant' s Passing of the Great Race helped reviv e the fascinatio n 
with "race " a s a  determinan t o f socia l fate , bu t Grant' s racia l divi -
sions—including "Nordics, " "Alpines, " "Mediterraneans, " an d 
"Jews"—confirmed tha t this was not just a  question o f black and white. 

As immigrants clustered int o ethnic ghettos , nativists warned o f th e 
"balkanization" o f th e country . Henr y Prat t Fairchil d entitle d hi s 
1926 anti-immigran t tom e The  Melting Pot  Mistake.  "Wh y shoul d w e 
take th e pains, " Fairchil d asked , "deliberatel y t o reac h ou t afte r th e 
friendship o f thos e t o who m w e ar e no t attracted? " Th e inabilit y o f 
immigrants t o satisfactoril y assimilat e threatene d th e "America n 
nationality"; "ther e ha s alread y develope d i n th e Unite d State s a 
distinct Polish-American society , which is, " Fairchild insisted , "neithe r 
truly Polis h no r trul y American. " 

Eugenicists correlate d ethnicit y wit h intelligence , ignorin g th e 
obvious cultura l explanation s fo r thei r measure d disparities . Th e 
Dillingham Commission o n Immigration correlated ethnicity with high 
crime, disease, and other socia l indices; they were remarkably obliviou s 
to the effect s o f economi c status . I t al l culminated i n the Immigratio n 
Restriction Ac t o f 1924 ; "America, " declare d Presiden t Calvi n 
Coolidge, "mus t b e kep t American. " 

The "meltin g pot " wa s a  failur e i n som e eyes y an d unfai r i n som e 
others; amon g th e latter , Horac e Kallen' s "orchestr a o f mankind " 
provided a n attractive alternative metaphor . Bu t in truth, assimilatio n 
was the onl y viabl e optio n fo r America n immigrants . An d i t exacte d 
a cost . Accordin g t o Roge r Sanjek , "I n fact , th e masse s o f Europea n 
immigrants ove r th e nineteent h an d twentiet h centurie s ha d pai d th e 
price of linguistic extinction an d cultural los s for th e privilege of whit e 
racial status . Th e outcom e o f Anglo-conformit y fo r non-Britis h 
European immigrant s ha s bee n a n opportunit y t o shar e 'race ' wit h 
whites wit h who m w e d o no t shar e 'class.' " 
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As Sanje k suggests , assimilatio n wa s no t readil y availabl e t o all . 
Throughout th e perio d o f twentieth-centur y assimilation , "black " 
Americans wer e th e increasingl y conspicuou s counterpoint , "white " 
America's dichotomous referent . Thu s the New Dea l could indee d b e 
that, bu t principall y fo r whit e Americans . Amon g th e ol d tradition s 
it continue d wa s tha t o f racia l discrimination : th e Fai r Housin g 
Administration, t o cit e on e example , simpl y converte d segregativ e 
practices int o publi c policy . 

And so while "Irish-American " an d "Italian-American " an d "Polish -
American" wer e graduall y transforme d int o honorifics , "African -
American" remaine d somethin g o f a n oxymoron . Federa l la w an d 
policy continue d t o pla y thei r role . Befor e th e Secon d Worl d War , 
restrictive covenant s typicall y forbad e hom e sale s t o Jew s an d 
Catholics a s well a s to blac k Americans . Bu t a s Karen Brodki n Sack s 
notes, the wa r "le d to a  more inclusiv e versio n o f whiteness. " Par t o f 
the change was undoubtedly ideological , the inevitable effect s o f a  war 
against Arya n supremacy . Bu t par t o f i t wa s simpl y economics ; fo r 
"Euro-ethnics," Sack s notes , "economi c prosperit y playe d a  ver y 
powerful rol e i n th e whitenin g process. " Afte r th e war , restrictiv e 
covenants wer e limite d almos t exclusivel y t o blac k American s an d 
neither the F.H.A. no r th e Veterans ' Administration woul d guarante e 
loans i n "redlined " neighborhoods . A s a  consequence , blac k Ameri -
cans coul d no t obtai n eithe r home s o r hom e financin g i n neighbor -
hoods no w ope n t o American s o f ethni c Europea n descent . "Suc h 
programs," writes Sacks, "reinforced white/nonwhite racia l distinctions 
even a s intrawhit e racializatio n wa s fallin g ou t o f fashion." 14 

It ha s taken, i n sum, fully fou r centurie s fo r "white " folks t o defin e 
their ow n "whiteness, " an d fo r al l w e know , th e proces s i s stil l fa r 
from complete . Onl y tim e an d politic s wil l tell . 

And tha t i s only par t o f th e stor y o f "race " i n America ; i t barel y 
addresses the story o f minorit y races , including the story o f the "blac k 
race." 

A Political  History  of  Race  in  America:  Part  2 

The histor y o f th e minorit y experienc e ha s bee n richl y tol d i n othe r 
texts, and canno t b e don e justic e i n a  few page s here . Bu t fo r reason s 
that may soon be clear, the story—at leas t part o f it—demands retelling . 
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This sectio n wil l principall y examin e th e story—tha t is , th e 
construction—of th e "blac k race. " Thi s is in part because , historically , 
the assertion of a natural racia l order has generally meant the superiori-
ty o f th e whit e rac e t o th e black , an d i n par t becaus e contemporar y 
expressions o f tha t attitud e als o highligh t th e allege d intellectua l 
inferiority o f th e blac k race . Th e histor y mad e fo r an d b y th e othe r 
non-white "races " i s certainly distinc t fro m th e blac k experience , an d 
yet i t i s also—almos t b y definition—similar . Bu t that , alas , i s fo r 
another book. 15 

Origins 

The American experience with "race " reflects all the ambiguities an d 
evolutions tha t characteriz e th e term . T o begi n with , a s M. Annett e 
Jaimes notes , "[p]rio r t o th e Europea n conquest , ther e i s no evidenc e 
that indigenou s people s o f th e America s ha d i n thei r societie s an y 
concept o f 'race ' t o mak e differentiation s withi n th e huma n species. " 
The America n visio n o f "race " thu s appear s t o b e th e distinctivel y 
European vision . 

Precisely wha t visio n the y brough t an d ho w the y manifeste d i t ha s 
been th e subjec t o f considerabl e historica l debate . Here , briefly , i s 
what historian s hav e ha d t o sa y o n th e root s o f America n "race " an d 
its relationshi p t o America n racism . 

The consensu s amon g historian s throug h th e earl y twentiet h 
century—and perhap s stil l in the popular min d today—is tha t African s 
arrived i n th e America s full y enslave d an d full y debase d becaus e o f 
their "race. " B y midcentury , however , th e historica l consensu s ha d 
collapsed, an d tw o quit e oppose d view s ha d emerged . O n th e on e 
hand, ther e wer e thos e wh o continue d t o believ e tha t racis m an d 
slavery define d th e Africa n fro m th e outset : Wesle y Fran k Craven' s 
Southern Colonies  in  the  Seventeenth Century  (1949 ) an d Car l Degler' s 
Slavery and  the  Genesis  of American Race  Prejudice  (1959 ) wer e amon g 
the leadin g exposition s o f thi s view . O n th e othe r hand , ther e wer e 
those wh o sa w evidenc e tha t th e Africans ' statu s wa s no t a t al l fixe d 
in th e earl y years : W . E . B . Du Boi s wrot e i n Dusk  of  Dawn  (1940 ) 
that "th e income-bearing valu e o f race-prejudic e wa s the cause and no t 
the resul t o f theorie s o f rac e inferiority" ; Eri c Williams' s Capitalism 
and Slavery  (1944 ) similarl y contende d tha t "slaver y wa s no t bor n o f 
racism; rathe r racis m wa s th e consequenc e o f slavery" ; whil e Osca r 
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Handlin an d Mar y Handli n maintained , i n a n influentia l 195 0 articl e 
in the William  and  Mary Quarterly,  tha t Africa n servitud e was initially 
like Europea n servitude , an d onl y late r evolve d int o racia l slavery . 

Winthrop D . Jordan's White  over  Black: American  Attitudes  toward 
the Negro, 1550-1812  (1968 ) launche d a  new generatio n o f th e debate . 
Jordan's centra l thesi s wa s tha t th e colonist s carrie d a n unconsciou s 
English prejudice toward "blac k Africa," bu t he maintained ambiguous-
ly tha t "slaver y an d 'prejudice ' ma y hav e bee n equall y caus e an d 
effect." Edmun d S . Morgan's study o f colonial Virginia concluded tha t 
slavery ther e "ha d n o necessar y connectio n wit h race" ; h e suggeste d 
that rac e prejudic e wa s cultivate d a s slaver y evolved . Georg e M . 
Fredrickson detected an inchoate prejudice toward outsiders among the 
early colonists , bu t maintaine d tha t i t wa s no t unti l th e lat e seven -
teenth centur y tha t rac e forme d th e basi s o f a  distinc t prejudice , an d 
that racis m wa s no t mad e explici t unti l th e antebellu m era . Alde n T . 
Vaughn's examinatio n o f th e earl y Virgini a censuse s uncovere d 
suggestions—in the relative anonymity accorde d black Virginians—tha t 
"race" mattere d quit e early . Warre n M . Billings , on th e othe r hand , 
discerned religiou s base s fo r th e differentiation , notin g th e earl y 
reluctance t o enslav e Christians , regardles s o f thei r color . Slaves 
without Masters,  Ir a Berlin' s 197 4 stud y o f fre e blacks , suggeste d a n 
uneven evolutio n o f racia l la w an d ideolog y throug h th e lat e eigh -
teenth an d nineteent h centuries , an d Judg e A . Leo n Higginbotham' s 
1978 study o f colonia l slav e law, In the  Matter of  Color, suggested muc h 
the sam e abou t th e earlie r slav e an d rac e codes . T . H . Bree n an d 
Stephen Innes' s Myne  Owne  Ground  (1980 ) reveale d evidenc e o f a 
genuinely multiracia l society in the years before Bacon' s Rebellion, an d 
concluded tha t "no t unti l the end of the seventeenth century wa s there 
an inexorabl e hardenin g o f racia l lines. " Pete r Kolchin' s comparativ e 
study o f America n slaver y an d Russia n serfdom , Unfree  Labor (1987) , 
maintained tha t "flui d clas s alliances" dominate d seventeenth-centur y 
America, an d tha t i n th e earl y decade s o f th e colonies , th e "rigi d 
dichotomy o f late r year s betwee n blac k an d white , slave an d servant , 
did no t ye t exist. " 

Finally, Barbar a Jeanne Fields' s essay , "Slavery , Race , and Ideolog y 
in the United States, " i n a 199 0 issue of the New Left  Review,  contend -
ed tha t American s possesse d n o coheren t racia l ideolog y unti l th e 
revolutionary era . Vaughn , he r colleagu e a t Columbia , contend s tha t 
Fields misread s th e evidence , tha t i n fac t racia l ideology , i f no t racia l 
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rhetoric, preceded independence b y over a century. Vaugh n maintain s 
that 

white Virginians made permanent bondsme n o f imported Africans an d 
their descendant s becaus e i t wa s economicall y advantageou s t o th e 
slaveowners; becaus e African s wer e usuall y powerles s t o preven t 
enslavement o r to discourag e additiona l importations ; and becaus e the 
planters, an d probabl y mos t o f thei r whit e neighbors , believe d tha t 
Africans wer e a n inherentl y inferio r branc h o f humankind , suite d b y 
their God-given characteristic s and the circumstances of their arriva l in 
America to be slaves forever . 

In th e end , th e las t hal f centur y o f historica l scholarshi p seem s t o 
have generate d mor e substantia l agreemen t tha n thes e debate s migh t 
suggest. Th e study o f America n rac e and racism and their relationshi p 
to America n slaver y ha s yielde d somethin g o f a  consensu s o n th e 
following si x vita l points. 16 

First, th e earl y bondsme n wer e no t onl y Africans , bu t include d 
Europeans an d Nativ e American s a s well . I n 164 1 Massachusett s 
became th e firs t colon y t o authoriz e slaver y b y legislativ e enactment : 
their statut e embrace d European , African , an d Indian bondsmen . Fo r 
many decades , Virgini a maintaine d a  fairl y comple x hierarch y o f 
servitude, includin g tenants , servants , apprentices , an d "slaves, " bu t 
these tende d t o blu r i n practic e an d wer e not , i n an y event , rigidl y 
divided alon g racia l lines : Virginia, lik e th e othe r colonies , impresse d 
people o f eac h "race. " Earl y attitude s towar d Africa n bondsmen , 
meanwhile, wer e no t always—an d perhap s no t generally—markedl y 
distinct fro m attitude s towar d Europea n servant s or , fo r tha t matter , 
toward th e poo r o f ever y "race." 17 

Second, Africans di d no t becom e th e bondsme n o f choic e unti l lat e 
in th e seventeent h century , an d th e developmen t seem s substantiall y 
unrelated t o "racial " ideology . Th e blac k populatio n i n th e colonie s 
rose sharpl y i n th e 1680s , an d th e locu s o f th e slav e suppl y shifte d 
from th e Caribbea n t o Afric a a t th e sam e time . Dissatisfactio n wit h 
both India n an d Europea n bondsme n undoubtedl y playe d som e role , 
and i t i s probabl y n o coincidenc e tha t th e shift  t o Africa n labo r 
occurred a t abou t th e sam e tim e a s Bacon's Rebellion . Still , as late a s 
1708, a  South Carolin a censu s reveale d tha t o f 5,50 0 slaves , 1,40 0 (o r 
more tha n one-fourth ) wer e Indians . Withi n a  generation , however , 
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Britain would secur e complete dominion ove r the slave trade, ensuring 
a regula r suppl y o f comparativel y chea p Africa n labor. 18 

Thirds th e lega l statu s o f African s an d Africa n American s wa s 
ambiguous unti l th e las t quarte r o f th e seventeent h century , an d 
perhaps beyond . Thi s wa s du e i n par t t o th e haz y distinction s 
between mos t form s o f servitude, and due in part t o the fact tha t man y 
black colonist s were , to on e degre e or another , "free. " I n Virginia , t o 
take on e example , ther e wer e man y blac k freeme n i n 1650 , perhap s 
more tha n 2 5 percen t o f th e blac k populatio n i n som e counties . I n 
colonial New York, to take another example , the "half-freedom" status , 
under whic h indenture d colonist s remaine d "free " i f they pai d annua l 
dues or performed designate d labor , make s such calculation s meaning -
less.19 

Fourth, th e racia l law s an d rhetori c wer e no t constan t throughou t 
the colonies or , after independence , throughout th e states. Th e North -
South distinctio n i s well known , thoug h i n trut h onl y Rhod e Islan d 
did not unequivocally sanctio n slavery by legislation or judicial decree . 
Still ther e wer e significan t regiona l differences . Th e Dutc h i n Ne w 
York treate d thei r slave s mor e mildl y tha n di d mos t othe r colonists , 
and the "half-freedom " statu s endured ther e unti l th e mid-seventeent h 
century, whe n th e Englis h too k contro l o f th e colony . Colonia l 
Pennsylvania, meanwhile , di d no t sanctio n som e o f slavery' s mor e 
brutalizing aspects : ther e was , notably , n o specia l justificatio n fo r 
killing slaves , and the y wer e no t formall y considere d property . And , 
of course , th e mos t significan t regiona l difference s emerge d afte r th e 
Revolution, whe n th e norther n state s proceede d t o abolis h th e 
institution. 

There wer e als o significan t regiona l difference s within  th e South . 
In th e uppe r South , Republica n ideolog y an d th e surplu s o f slave s 
produced hostilit y t o th e slav e trad e an d ambivalenc e towar d th e 
domestic institution . Unti l th e immediate antebellum era , slavery was 
generally viewe d a s a  necessar y evil . A s lat e a s 1823 , Congressma n 
Charles F . Mercer o f Virgini a woul d denounc e th e slav e trade a s "th e 
scourge o f Africa , th e disgrac e an d afflictio n o f bot h Europ e an d 
America." Swallow  Barn,  John Pendleto n Kennedy' s 183 2 account o f 
the fictitiou s slav e owne r Fran k Meriwether , capture s muc h o f th e 
ambivalence o f it s regio n an d it s day : 
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[A]ll organize d slaver y i s inevitably bu t a  temporary phas e o f huma n 
condition. Interest , necessity and instinct, al l work to give progression 
to the relations of mankind, and finally to elevate each tribe or race to 
its maximum of refinement an d power. W e have no reason to suppose 
that the negro will be an exception to this law. 

The fictiona l Meriwethe r note s tha t th e slav e i s presently "parasitica l 
in hi s nature " an d "dependent " upo n hi s whit e master . Still , h e 
concedes, "[t]hi s helplessnes s ma y b e th e du e an d natura l impressio n 
which tw o centurie s o f slaver y hav e stamped upo n th e tribe. " "Wha t 
the negr o i s finall y capabl e of , i n th e wa y o f civilization , I  a m no t 
philosopher enoug h t o determine. " 

Much les s ambivalence tempered racia l thinking in the lower South . 
Part o f i t ma y hav e bee n du e t o th e timing : th e firs t slav e di d no t 
appear i n South Carolin a unti l 1670 , and slaves were not presen t ther e 
in large number s unti l ric e becam e a  profitable stapl e a t th e ver y en d 
of th e century . Slav e owner s i n th e Dee p South , a s a  consequence , 
may hav e bee n spare d th e distractio n create d b y slavery's—an d 
"race's"—most ambiguou s period . Par t o f i t ma y hav e bee n demo -
graphics: Sout h Carolin a wa s the onl y colon y wher e black s outnum -
bered whites, a circumstance likel y to have at least some impression o n 
the whit e master' s mindset . Finally , par t o f i t ma y hav e bee n 
economics: the cotto n an d rice plantations o f the lower Sout h create d 
an incessan t deman d fo r blac k labor , inducin g a  vigorou s defens e o f 
both slaver y an d th e slav e trade . Th e Sout h Carolin a an d Georgi a 
delegations t o th e Constitutiona l Convention , fo r example , defende d 
the slav e trad e wit h a n intensit y tha t easil y matche d th e fervo r tha t 
other delegates—includin g Virginia's—marshale d agains t it. 20 

Fifth, ther e wa s apparentl y a  considerabl e evolutio n o f racia l 
thinking. Th e detail s remai n controverted , bu t i t probabl y doe s no t 
strain th e historica l consensu s t o sugges t tha t "race " i n Americ a 
evolved i n fou r stages . 

1. Color-Consciousness:  1619-c. 1662. Th e earl y Europea n colonist s 
were undoubtedl y awar e o f th e colo r o f th e African' s skin , an d i t 
assumed a t some level a  certain importanc e a s a defining characteristic . 
"Negro" emerge d a s a  ter m use d b y th e Spanis h an d Portugues e t o 
describe Wes t African s i n nonpejorativ e ways , an d "black " serve d th e 
same purpose fo r English-speakin g colonists . Ther e i s some evidenc e 
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that a t leas t som e Englis h colonist s viewe d th e African s uneasily , an d 
perhaps wit h prejudice . Bu t th e fluidity o f th e servile and free classes , 
the integration o f free black s into the social and political communities , 
and th e as-ye t impoverishe d conceptio n o f "race " al l sugges t tha t 
whatever "race"-is m ma y hav e characterize d th e earl y colonie s wa s 
vague, incomplete , an d fa r fro m universal. 21 

2. The  Formalization of  Race: c.  1662-c.  1776. Th e restriction s o f 
servitude hardene d i n the late seventeenth century , culminatin g i n th e 
adoption o f th e firs t majo r slav e code s i n 1680-82 . Servitud e becam e 
both perpetua l an d inheritable , typically transferre d fro m th e mother . 
Race emerge d i n thi s time perio d a s a  determinant o f lega l status : th e 
law graduall y embrace d th e presumptio n tha t th e "negro " wa s a  slave 
and th e "white " perso n wa s free . This , perhaps , wa s n o mor e tha n a 
reflection o f economi c convenience—a n apparentl y heritabl e marke r 
certainly facilitate d th e notio n o f a  hereditar y slavery—an d o f th e 
evolving demographi c reality . I t ma y hav e als o reflecte d a  ver y 
conscious effor t t o divid e th e rebe l class : Edmund Morga n observes , 
for example , tha t th e Virgini a Assembl y o f th e lat e seventeent h 
century "deliberatel y di d wha t i t coul d t o foste r th e contemp t o f 
whites fo r black s an d Indians. " Interestingly , ther e wa s no concerte d 
effort t o defin e eithe r "negro " o r "white " i n this time frame : onl y th e 
Virginia legislatur e mad e th e effort , a s it struggle d t o giv e meanin g t o 
the ter m "mulatto. " 

At the same time, restrictions on "free " black s surface i n this period ; 
Georgia, fo r example , placed statutor y limitation s o n th e occupation s 
open t o "negroes. " Bu t a s Ira Berli n notes , "Thoug h th e directio n o f 
white thought wa s clear, the pattern o f colonia l blac k law revealed th e 
ambiguous, incomplet e natur e o f thei r thinking. " Th e "blac k codes " 
were lace d wit h inconsistencies : whil e the y ofte n treate d fre e black s 
roughly, the y lef t larg e area s o f lega l equality , suggesting , a s Berli n 
notes, " a flexibility i n whit e attitude s whic h woul d late r disappear." 22 

3. The  Explication of  Race: c. 1776-c.  1835. Ther e wer e thre e way s 
to resolve the contradiction betwee n the ideology o f the revolutionar y 
generation an d th e fac t o f chatte l slavery . On e wa y wa s t o cur e i t 
through th e abolition o f slavery ; this indeed was the response o f thos e 
states where slaver y wa s no t a n economi c imperative . A  secon d wa y 
was to demur: concede the philosophical inconsistency , but tolerate the 
contradiction o n practica l grounds ; thi s wa s th e initia l response , a t 
least, i n th e uppe r South , wher e slaver y wa s assume d t o b e bu t a 
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passing phase. A  third way was to modify th e ideology t o incorporat e 
what wa s b y the n a  racia l slavery , t o carv e out , i n effect , a  racia l 
exception t o the rules o f liberty an d equality. This , of course , woul d 
be th e respons e whereve r slaver y neede d mor e tha n a n embarrasse d 
defense—and tha t woul d be , eventually , throughou t th e America n 
South. 

"Race," in this sense, was born wit h the new nation. Th e Columbi a 
colleagues Field s and Vaughn appea r t o fin d commo n groun d o n thi s 
score. Th e former ha s written: "America n racia l ideology i s as original 
an inventio n o f th e Founder s a s i s th e Unite d State s itself . Thos e 
holding libert y t o b e inalienabl e an d holdin g African-American s a s 
slaves were boun d t o en d by holdin g rac e to b e a  self-evident truth. " 
The latte r note s that : "No t unti l th e era of the American Revolutio n 
did a substantial bod y o f literature emerg e in defense o f slavery and in 
derogation o f the Negro 'race'—i.e. , a  racist literatur e . . . i t marke d a 
new stage in the ideology's development , a s did, in the antebellum era , 
the emergenc e o f 'scientific ' explanation s o f 'racial ' differences. " 

As Vaughn suggests , this early ideolog y o f "race " was not roote d i n 
science. A t times , durin g thi s period , defender s o f slaver y d o asser t 
that th e racia l conditio n i s "natural, " i n keeping wit h eithe r "natura l 
law" o r th e desig n o f th e creator . Georg e McDuffie , governo r o f 
South Carolin a i n 1835 , maintained, fo r example , tha t "[t]h e Africa n 
Negro i s destined b y Providenc e t o occup y thi s conditio n o f servil e 
dependence." Joh n Calhou n woul d mak e hi s reputation a s slavery' s 
great defende r o n similarl y style d assertions . Bu t thi s wa s no t ye t 
biological. 

Just a s often, moreover , th e defense o f slavery , o r othe r discrimina -
tions against black Americans , would continu e t o find refug e i n purely 
pragmatic rationales . Whe n Nort h Carolin a an d Tennessee disenfran -
chised free black s in 1834-35 , it was without an y "race"-is t justificatio n 
at all; free black s wer e simply too grea t a  political threat . A  review of 
the Congressional  Record ove r thre e randoml y selecte d years from thi s 
period, 1821-24 , als o illustrate s th e point . Slaver y i s frequentl y th e 
topic of discussion, but entirely missin g are the gratuitous denigration s 
of the "African race " that woul d soo n characteriz e the discourse. Th e 
incapacities o f th e "race " aris e onl y i n the contex t o f debate s o n th e 
tariff; th e slav e South , i t i s argued , canno t compet e wit h norther n 
manufacturers, du e principally t o th e disabilities o f slav e labor . An d 
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even thi s racia l disabilit y i s no t "natural" ; i t i s simpl y tha t "[t]h e 
circumstance o f it s degradation unfit s i t fo r th e manufacturin g arts." 23 

4. The  Scientization  of  Race:  c.  1835-?  Th e nascen t "science " o f 
"race" foun d a  receptiv e audienc e i n th e antebellu m South , wher e a 
besieged practic e wa s i n desperat e nee d o f som e ideologica l founda -
tions. "Science, " o f course , furnishe d th e ver y bes t kin d o f post -
Enlightenment foundations : "truths " tha t wer e no t merel y "self -
evident," bu t "proved. " Samue l Morton' s Crania  Americana,  a n 183 9 
exercise i n racia l craniometry , helpe d launc h a  traditio n tha t woul d 
persist throug h emancipation , tw o Reconstructions , an d beyond . 
Throughout, wheneve r "race " ha s been reall y needed , som e "science " 
has bee n a t han d t o provid e it. 24 

Sixth, th e fina l poin t o f historica l consensus : th e commitment s t o 
the division s o f "race " wer e neve r universal . Edmun d Morga n note s 
the persistenc e i n colonia l Virgini a o f black-white , slave-servan t 
alliances—personal, social , an d occasionally , i n the form o f rebellions , 
political. Pete r Kolchi n concurs , notin g tha t thes e earl y rebellion s 
were class-based , no t racial . Eve n afte r th e flui d continuu m o f 
servitude evolve d int o th e slave-freema n dichotomy , th e presenc e o f 
free black s frustrate d divisio n alon g purel y racia l lines . A s Ira Berli n 
notes, "[u]nde r th e pressur e o f commo n conditions , poo r black s an d 
whites becam e one. " I n urba n areas , a n "eas y intimacy " joine d free 
blacks an d whites ; interracia l fraternizatio n extende d t o al l aspect s o f 
working-class lif e and even into the upper classes . "Agains t these ties," 
Berlin writes , "Souther n leader s arraye d a n ideolog y an d a  socia l 
system whic h asserte d th e supremac y o f al l white s ove r al l blacks. " 
Only wit h grea t persistence , muc h ingenuity , an d th e contro l o f th e 
legal apparatu s wa s th e whit e maste r clas s abl e t o confin e egalitaria n 
relations t o th e margin s o f societ y an d ensur e tha t thei r reign—wha t 
they misleadingl y calle d "whit e supremacy"—woul d remai n secure. 25 

Slavery: 1619-186 3 

It i s important t o know wher e the idea of a  "black race" came from , 
but tha t is , o f course , jus t a  smal l par t o f th e story . I t i s a t leas t a s 
important t o kno w wha t wa s don e wit h th e idea , wha t histor y wa s 
made for—an d withi n constraints , by— the "blac k race " i n America . 
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The accoun t offere d her e i s pathetically shor t o f comprehensive . I t 
intentionally omit s th e mor e well-know n feature s o f "black " history , 
and inevitably—an d sometime s unintentionally—omit s significan t 
portions o f th e les s well-know n features . I t is , i n sum , a  decidedl y 
partial account , bu t on e tha t is , hopefully , instructiv e al l th e same . 

The accoun t begin s with slavery , an d with som e statistic s that ma y 
defy comprehension . Th e bes t estimate s today ar e tha t nearl y twelv e 
million Africa n slave s wer e shippe d acros s th e ocea n durin g th e 
Atlantic slav e trade ; roughl y te n millio n survive d th e journey . Th e 
larger figure likel y represent s just hal f o f those who wer e impresse d i n 
Africa: anothe r twelv e millio n die d durin g thei r captur e o r transpor t 
to slav e ships . O f thos e wh o mad e th e voyage , roughl y two-third s 
were male ; throughou t th e seventeent h an d eighteent h centuries , th e 
overwhelming majorit y wer e adults . Durin g th e nineteent h century , 
however, th e demographic s somewha t changed : i n th e end , ove r 4 1 
percent o f th e newl y impresse d slave s were childre n unde r th e ag e o f 
fifteen. 

The firs t Africa n servants—again , the y ma y hav e been "slaves, " bu t 
both th e recor d an d terminolog y ar e ambiguous—arrive d i n Virgini a 
in 1619 . Georgia , chartere d i n 1732 , wa s th e las t America n colony , 
and the last to receive slaves . B y a law of 1735 , Georgia prohibite d th e 
importation an d use of slaves; its de facto governor , James Oglethorpe , 
declared slavery "agains t the Gospel , a s well as the fundamental la w of 
England." Bu t th e prohibitio n wa s likely designe d merel y t o furthe r 
the objective s o f th e colon y a s a haven fo r poo r white s and a  militar y 
buffer fo r souther n colonies . Th e law was largely ignored , an d i n an y 
event i t wa s repeale d i n 1750 . 

According t o th e 179 0 census , ther e wer e seve n hundre d thousan d 
slaves, of a  total nationa l populatio n o f roughl y fou r million ; b y 1830 , 
despite th e en d o f th e slav e trade , th e numbe r o f slave s ha d escalate d 
to tw o million ; b y 186 0 it wa s nearly fou r million . I n th e immediat e 
antebellum era , roughl y one-fourt h o f al l souther n white s owne d 
slaves; in the Dee p South—Mississipp i an d Sout h Carolina—full y hal f 
the white s wer e slaveholders. 26 

Leon Litwack reports that the "education acquire d by each slave was 
remarkably uniform , consistin g largel y o f lesson s i n surviva l an d 
accommodation—the use s of humility, the virtues of ignorance, the arts 
of evasion, the subtleties of verbal intonation , th e techniques by whic h 
feelings an d emotion s wer e marked , an d the occasion s tha t demande d 
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the flatterin g o f whit e ego s an d th e placatin g o f whit e fears. " Mos t 
slaves wer e illiterate , bu t almos t al l neighborhood s ha d som e literat e 
slaves, unknown t o thei r masters . 

The widesprea d assumptio n amon g slaveholder s wa s o f th e slave' s 
"contentment, docility , o r indifference, " a n assumptio n no t muc h 
challenged b y th e abolitionis t imager y o f th e blac k supplicant . Th e 
assumptions generate d wha t Pete r Paris h ha s identifie d a s on e o f 
slavery's interna l paradoxes : blac k acquiescenc e wa s demande d b y 
white slaveholders , bu t the n offere d a s a  sig n o f blac k inferiority . 
Compounding th e paradox , slav e resistanc e wa s equall y a  sig n o f 
inferiority, confirmin g th e impossibilit y o f civilizin g th e "race. " 

And ther e wa s muc h resistance . It s mor e subtl e form s include d 
work slowdown s an d stoppages ; less subtle wa s the "theft " o f consum -
able good s an d th e destructio n o f persona l property , ofte n throug h 
arson. Mor e obviou s stil l wer e outrigh t rebellions . Thi s las t bot h 
provoked a  genuin e fea r amon g th e maste r clas s an d provide d a 
compelling rational e fo r "white " unity ; accordingly , th e fea r o f 
insurrection—and late r o f abolition—wa s deliberatel y propagate d 
throughout th e whit e population . O f somewha t les s concern wa s a n 
equally radical form o f resistance: there is no way to ascertain the exac t 
number, bu t i t i s clear that fro m th e beginning, substantia l number s o f 
slaves committe d suicide . 

Runaways presente d thei r ow n peculia r problem s fo r slaveholders , 
some of which were patently ideological . Henr y Bib b was a Kentucky 
slave who escape d fro m hi s master , one Alber t G . Sibley , sometime i n 
the 1830s . I n 185 2 Bibb wrote the slaveholder , "I t has now been abou t 
sixteen year s sinc e we sa w eac h othe r fac e t o face , an d a t whic h tim e 
you doubtles s considere d m e inferio r t o yourself. " Bu t Bibb was no w 
prepared t o challeng e the notio n o f racia l inferiority an d the standar d 
argument tha t slaver y wa s bes t fo r th e race . " I have ofte n hear d yo u 
say that a  slave .  .. wa s better of f tha n a  'free negro,' " Bib b wrote , bu t 
"in answer to this proslavery logic, " Bibb suggested that "th e slave who 
can tak e car e o f himsel f an d maste r ca n certainl y tak e car e o f himsel f 
alone." Bib b wa s living proo f o f hi s claim, and , lik e al l "fre e blacks, " 
an obviou s challeng e t o th e ide a o f th e natura l order. 27 

The numbe r o f free  black s ha d increase d manifol d afte r indepen -
dence. Revolutionar y ideolog y an d Christia n evangelicalis m eac h 
played a  role , an d s o to o di d th e bondsmen' s ow n efforts , a s the y 
manumitted themselve s informally b y escaping , as well as formally b y 
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spending thei r modes t saving s t o purchas e th e freedo m o f thei r love d 
ones. B y 181 0 there wer e ove r on e hundre d thousan d fre e black s i n 
the South , accountin g fo r 5  percent o f th e fre e populatio n an d nearl y 
9 percen t o f al l blacks . Bu t slave s turne d free  a t decreasin g rate s i n 
each succeedin g decade . B y 1840 , with mos t state s requirin g judicia l 
or legislativ e permission t o manumi t slaves , the numbe r o f free  black s 
was increasin g a t a  slowe r rat e tha n th e numbe r o f white s o r slaves . 
By 186 0 free black s accounte d fo r jus t 3  percent o f th e free  souther n 
population an d 3  percent o f al l blacks . 

Free black s an d som e sympatheti c white s wer e move d t o establis h 
integrated school s i n th e post-Revolutio n era , bu t b y th e tur n o f th e 
century, a  change in white attitudes forced mos t o f the schools to clos e 
or segregate . Nex t t o th e church, the school becam e an d remained th e 
most importan t institutio n i n th e Africa n America n community ; i n 
fact, nearl y ever y Africa n churc h ha d a  Sunda y school , an d mos t 
supported da y schools . Ove r time , th e blac k commitmen t t o educa -
tion onl y hardene d whit e oppositio n t o th e potentiall y subversiv e 
enterprise; "whites, " Berli n records , "move d quickl y t o stam p ou t 
many o f th e mos t promisin g blac k schools. " Berli n recall s th e stor y 
of one Christopher McPherson , a  free black "o f considerable talent an d 
modest wealth, " wh o i n 181 1 opened a  night schoo l i n Richmon d fo r 
free black s an d slave s whose master s would consent . Afte r a  flurry o f 
educational success , Richmond official s move d t o declar e the schoo l a 
nuisance, jailed McPherson , an d shippe d hi m of f t o th e Williamsbur g 
Lunatic Asylum . 

As the nineteenth centur y progressed , th e oppressio n o f free  black s 
became mor e systemati c an d mor e extreme . Blac k worker s wer e 
channeled b y la w an d trad e practice s int o marginal , stigmatize d 
occupations, an d eve n ther e the y me t racia l discriminatio n an d 
increasing competitio n fro m whit e wag e laborer s an d slaves . Man y 
made a  comfortable living , but mos t wer e pushed int o abjec t poverty . 
The distinctio n betwee n slav e and freema n becam e increasingl y hazy , 
as "free" black s were forced int o deb t peonage , cajole d int o oppressiv e 
sharecropping schemes , impresse d int o servitud e fo r failure s t o pa y 
fines, taxes , fees, o r eve n privat e debts , o r simpl y kidnappe d an d sol d 
into bondage . Fre e blacks—once , i n Berlin' s words , "slave s withou t 
masters"—found themselve s increasingl y th e slave s o f th e state . 

The Nort h wa s n o haven . Civi l right s ther e wer e th e exception , 
not th e rule : only thre e state s permitted blac k suffrag e o n term s equa l 
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with whites, and only on e state , Massachusetts, permitted blac k jurors . 
The discriminatio n no t accomplishe d b y la w wa s achieve d throug h 
custom and official encouragemen t o r indifference: segregatio n was the 
norm i n publi c conveyances , accommodations , an d schools , an d 
exclusion th e conventio n i n man y occupations . Th e Jim Cro w Sout h 
of th e lat e nineteent h centur y i n fac t ha d a  workin g mode l i n th e 
antebellum North . 

For fre e black s i n th e South , meanwhile , th e wors t cam e i n th e 
antebellum era . Th e forces tha t i n the same era had tempered slavery' s 
more bruta l aspect s wer e o f littl e benefi t t o free  blacks . Th e slave' s 
welfare wa s of rea l economic interes t t o the slaveholder ; the free blac k 
was a n economi c threat . Th e blac k slav e merel y exemplifie d th e 
natural order ; th e fre e blac k contradicte d it . "Th e danger, " Berli n 
writes, "wa s no t onl y tha t slave s would lear n thi s from th e freemen' s 
example, bu t tha t white s would. " "Southerners, " Berli n continues , 
"willing to defen d t o th e deat h a  society base d o n Negr o slaver y ha d 
no desir e t o liv e alongsid e black s wh o wer e free. " S o the y sough t 
briefly t o resolv e th e contradictio n b y enslavin g th e fre e blac k 
population. Betwee n 185 8 and 1860 , nearly ever y southern legislatur e 
entertained measures providing for the forcible remova l or enslavemen t 
of al l free blacks . Interestingly , th e proposal s encountere d significan t 
opposition fro m man y southerners—som e o n theoretica l grounds , 
others fo r practica l o r persona l reasons . Th e impendin g defea t o f th e 
Georgia proposa l prompte d a  Savannah paper t o issu e this ironic plea : 
"Every da y w e hea r ou r slave s pronounced th e happies t peopl e i n th e 
world. Wh y the n thi s lamentatio n ove r puttin g th e free  negr o i n hi s 
only prope r . . .  condition?" Th e measure s were gradually withdrawn ; 
civil war , i n an y event , wa s a t hand. 28 

Reconstruction: 1863-187 7 

The Cincinnati  Enquirer  offere d it s own lamen t i n 1863 , in respons e 
to th e Emancipation Proclamation : "Slaver y i s dead, th e negr o i s not , 
there i s the misfortune. " 

As th e pape r explained , th e misfortun e wa s fo r all . Fo r th e 
slaveholders, Leon Litwack writes, "war and emancipation played upo n 
and exacerbate d whit e fear s an d fantasie s tha t wer e a s ol d a s slaver y 
itself." Whit e slav e owners , distresse d b y th e wartim e behavio r o f 
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slaves, decrie d th e "numerou s instance s o f ingratitud e evince d i n th e 
African character" ; "thos e we esteemed the mos t hav e been the firs t t o 
desert us." Th e occasional repor t o f violence b y the slaves , or "forme r 
slaves "—the distinction wa s not ofte n clear—arouse d paranoi d fear s o f 
mass insurrection an d retribution ; generally , slaveholder s blame d th e 
Yankees fo r stimulatin g "th e foules t demonia c passion s o f th e negro , 
hitherto s o peacefu l an d happy. " Eve n th e man y instance s o f slav e 
fidelity, a s slaves defended bot h th e lives and property o f thei r master s 
from Yanke e harm , confuse d th e whit e mind . Slaveholder s puzzle d 
over th e "contradictory " behavio r o f thei r (former ) bondsmen ; " I a m 
beginning," a  Virginia woman sighed , "t o lose confidence i n the whol e 
race." Onl y occasionall y di d th e slaveholder s perceiv e wha t migh t 
have been obvious t o all ; James Alcorn, a  Mississippi planter , respond -
ed to th e fligh t o f hi s slave Hadley b y recordin g i n hi s journal, " I fee l 
that ha d I  bee n i n hi s place I  shoul d hav e gone , so goo d by e Hadley , 
you hav e heretofor e bee n faithful , tha t yo u shoul d espous e you r 
liberty bu t show s you r sense. " Mos t slaveholder s reacte d t o suc h 
circumstances wit h outrag e an d contempt . Thei r attitudes toward th e 
"freed slaves " wer e perhap s bes t summarize d b y th e quer y o f on e 
southern woman : "I f the y don' t belon g t o me, " sh e puzzled , "whos e 
are they? " 

Emancipation elicite d much ambivalence from the slaves, for whom , 
frankly, th e proclamatio n ofte n mattere d little . I n th e absenc e o f 
Union occupation , slaver y remaine d ver y muc h a  practical fact ; thos e 
slaves wh o dare d t o asser t thei r manumissio n experience d muc h 
oppression an d retaliatio n fo r thei r "betrayals. " No t unti l afte r 
Appomattox, whe n federa l official s an d soldier s wer e availabl e t o 
enforce emancipation , coul d th e freedme n confidentl y celebrat e i n 
jubilees. Eve n then , i t wa s no t clea r tha t i t wa s tim e t o celebrate . 
Toby Jones , a  South Carolin a slave , worked fo r year s afte r emancipa -
tion unde r hi s master' s comman d befor e fleein g t o Texa s wit h hi s 
bride-to-be. " I don't kno w a s I 'spected nothin g fro m freedom, " Jone s 
recalled, "bu t the y turned u s out lik e a bunch o f stra y dogs, no homes , 
no clothing , n o nothing , no t 'noug h foo d t o las t u s on e meal. " 

Often, i t wa s wors e tha n that . Assiste d b y th e "Blac k Codes, " th e 
southern maste r clas s was able to maintai n a  system o f virtua l slavery , 
this tim e unrestraine d b y economi c concer n fo r th e welfar e o f th e 
labor force . Violenc e agains t the freedmen wa s as much th e rule as the 
exception. Th e precis e number s "beaten , flogged , mutilated , an d 



148 |  In  the  Nature of  Things:  Myths of Race and Racism 

murdered i n th e firs t year s o f emancipatio n wil l neve r b e known, " 
Litwack reports . "No r coul d an y accurat e bod y coun t o r statistica l 
breakdown revea l th e barbari c savager y an d depravit y tha t character -
ized th e assault s mad e o n freedme n i n th e nam e o f restrainin g thei r 
savagery an d depravity. " A  mas s assaul t o n th e blac k populatio n o f 
Memphis i n 186 6 cos t th e live s o f forty-si x blac k citizen s an d tw o 
white. Th e Memphi s newspape r editorialized , "Th e negroe s no w 
know, t o thei r sorrow , tha t i t i s bes t no t t o arous e th e fur y o f th e 
white man. " 

The Reconstructio n stat e legislature s an d federa l governmen t 
provided som e measur e o f relief , an d briefl y suggeste d a  mov e t o a 
genuinely multi-racia l community . Unde r Republica n control , th e 
Arkansas, Louisiana , Mississippi , an d Sout h Carolin a legislature s 
repealed thei r antimiscegenation laws . Th e South Carolin a legislature , 
the onl y on e compose d o f a  black majority , mad e tha t stat e th e firs t 
in the natio n t o offe r a  free publi c educatio n t o al l its citizens. Othe r 
Reconstruction legislature s moved to equalize their schemes of taxation 
and improv e th e bargainin g powe r o f agraria n labor . A t th e federa l 
level, three constitutional amendment s and a series of enforcement act s 
were designe d t o pursu e legal , political , and—i n th e Civi l Right s Ac t 
of 1875—wha t Democrat s universally denounce d a s "social" equality. 29 

The mos t progressiv e Republican s o f th e Reconstructio n er a wer e 
indeed "Radicals " i n on e limite d bu t vita l sense : they sough t t o eras e 
the color line . The y did not broadl y pursu e the radical egalitarian goa l 
of "socia l equality," no r di d they pursue th e radical democratic goa l of 
universal suffrage . Man y o f them , afte r all , quite likel y believe d tha t 
people wer e not , a s individuals , al l that equal ; "social " an d "political " 
equality were , i n thi s sense , unattainable . Man y di d no t believe , o n 
the othe r hand , tha t th e "races " were necessaril y unequal . Wha t the y 
sought wa s th e eliminatio n o f artificia l "racial " constraint s o n 
individual merit ; fro m thi s "equalit y unde r law, " a  rea l justice , a 
natural justice , woul d the n follow . Bu t the y miscalculated : th e root s 
of "race " wer e deepe r tha n the y perceived , an d thei r ow n tim e wa s 
much shorter . 

For Reconstruction wa s not t o last . B y the time the federal garriso n 
was withdraw n i n 1877 , mos t souther n legislature s wer e alread y 
controlled b y Bourbo n Democrats . Th e ol d orde r woul d b e shortl y 
"redeemed"; th e colo r lin e wa s secure . 
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Jim Crow : 1877-194 1 

In 187 7 th e Republican s trade d th e freedmen' s securit y fo r th e 
White House ; souther n Democrat s wer e thrille d b y th e deal . 
Democratic contro l o f the new southern legislature s was not, however , 
a given, thus th e Bourbon s activel y courte d th e blac k vot e durin g th e 
early year s o f Redemption . Onc e the y ha d secure d power , the y 
quickly move d t o disenfranchis e th e blac k population . I n th e 1890 s a 
biracial populis m emerge d throughou t th e South , bu t th e rulin g 
Democrats, with the assistance of Northern Republicans , stemme d th e 
tide o f rebellion . Frustrate d b y politica l failur e an d economi c 
depression, th e whit e Populists—wit h n o littl e encouragemen t fro m 
their forme r adversaries—-turned , i n Joh n Egerton' s words , wit h 
"reactionary fury " agains t thei r blac k compatriots . Thus , i n th e spa n 
of a  generation , Republicans , Democrats , an d Populist s ha d eac h i n 
succession courted , exploited , an d the n abandone d blac k southerners . 

The limite d gain s o f Reconstructio n wer e systematicall y undone . 
The cas e o f Bere a Colleg e offer s a  study i n microcosm . Th e school' s 
formal missio n wa s "to break dow n th e caste of race, " and in the 1880 s 
it wa s thoroughl y integrated . It s president , Edwar d H . Fairchild , 
reported o f th e school' s blac k student s tha t ther e wa s "n o essentia l 
difference, othe r things being equal, between thei r standing and that o f 
the whit e students. " Bu t Fairchil d die d in 1889 , and hi s successor wa s 
determined t o increas e Berea' s whit e enrollment , eve n i f i t mean t 
occasionally caterin g t o whit e racia l prejudice . Th e resul t wa s a n 
increasingly white , and increasingly segregated , school . I n spite o f thi s 
change, or perhap s becaus e o f it , the Kentucky legislatur e determine d 
in 190 4 to formall y segregat e al l o f it s private institution s o f learning ; 
Berea was it s obvious target . Ridiculin g th e Bere a missio n statement , 
one Kentucky legislato r declared , "I f there is one thing clear about th e 
designs o f Providenc e i t i s that th e 'cast e o f race ' shal l b e preserved. " 
The bil l becam e law , an d th e colleg e challenge d i t al l th e wa y t o th e 
Supreme Court . 

In 190 8 th e Cour t sustaine d th e law ; th e college , Justic e Davi d 
Brewer wrote , "ha d n o natura l righ t t o teac h a t all, " an d henc e wa s 
subject t o whateve r condition s th e stat e shoul d impose . Kentuckia n 
John Marshal l Harla n dissented : 
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If pupils, of whatever race . . . choose, with the consent of their parents, 
or voluntarily, to si t together in a  private institution o f learning while 
receiving instruction which is not in its nature harmful o r dangerous to 
the public, no government, whether Federal o r state, can legally forbi d 
their comin g together , o r bein g togethe r temporarily , fo r suc h a n 
innocent purpose . 

Harlan decrie d th e "mischievous , no t t o sa y cruel , characte r o f th e 
statute in question." "Hav e we become," h e asked, "so inoculated wit h 
prejudice o f rac e that a n America n government , professedl y base d o n 
the principle s o f freedom , an d charge d wit h th e protectio n o f al l 
citizens alike , ca n mak e distinction s betwee n suc h citizen s i n th e 
matter o f thei r voluntar y meetin g fo r innocen t purposes , simpl y 
because o f thei r respectiv e races? " I t wa s intende d t o b e a  rhetorica l 
question, bu t th e obviou s answe r wa s no t th e on e Harla n ha d hope d 
for.30 

Black Americans continued their struggle for equality . "Historians, " 
George M . Fredrickson writes , "hav e onl y recentl y begu n t o uncove r 
the recor d o f blac k assertivenes s afte r Reconstructio n tha t mad e stat e 
action necessar y t o guarante e whit e prerogatives. " Bu t th e boycott s 
and protest s brough t onl y mor e oppression , som e o f i t throug h th e 
law, som e o f i t outsid e th e law , muc h o f i t i n form s tha t defie d th e 
distinction. Ji m Cro w wa s all-pervasive , the whit e commitmen t t o i t 
passionate, an d i n th e absenc e o f federa l intervention , i t wa s quit e 
secure. 

In th e fac e o f suc h relentles s hostility , som e blac k American s 
resigned themselve s t o "separate, " bu t determine d t o achiev e a t leas t 
some for m o f "equal. " Th e Ne w England-styl e classica l educatio n 
offered b y the black missionary college s throughout th e South seeme d 
futile t o some , in light o f th e practica l an d lega l obstacles confrontin g 
black Americans . Samue l C . Armstron g a t Hampto n ha d pioneere d 
the ide a o f a n industria l educatio n fo r blac k Americans , an d i t wa s 
soon champione d b y hi s protege, Booke r T . Washington o f Tuskegee . 
In an 189 5 speech a t the Cotton State s Exposition o f Industry and Art s 
in Atlanta , Washingto n assure d th e whit e member s o f hi s audienc e 
that, jus t a s i n th e past , "i n th e future , i n ou r humbl e way , w e shal l 
stand b y you. " "I n al l thing s tha t ar e purel y social, " h e offered , "w e 
can b e a s separat e a s th e fingers , ye t on e a s th e han d i n al l thing s 
essential t o huma n progress. " 
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Washington became , b y whit e acclamation , th e "voic e o f hi s 
people." Behin d the scenes, his reform effort s ofte n wen t considerabl y 
beyond th e very moderat e publi c positions h e staked ou t fo r hi s white 
audiences. Still , thos e position s mattered , an d th e lin e betwee n 
moderation an d accommodatio n seeme d t o som e critic s a  ver y fin e 
one, an d tha t betwee n accommodatio n an d surrende r a  finer on e still . 

The mos t significan t respons e t o Washingto n cam e i n 1905 . Th e 
Niagara Movemen t Addres s demande d "politica l rights " an d "civi l 
rights" fo r blac k Americans , protested th e "denia l o f equa l opportuni -
ties . . . i n economi c life, " an d advocate d reform s i n bot h educationa l 
policy an d labo r practices . W . E . B . Du Boi s emerge d a s the move -
ment's leade r an d th e mor e radica l counterpoin t t o Washington . D u 
Bois denounce d accommodation , insiste d tha t th e blac k rac e wa s 
capable o f it s ow n greatness , an d promote d th e notio n o f a  blac k 
intellectual vanguar d (h e adopte d Henr y L . Morehouse' s term , th e 
"talented tenth" ) t o hel p lea d th e way . 

Each approac h ha d it s pitfalls . D u Bois' s ow n for m o f romanti c 
racialism wa s easil y perverte d b y whit e supremacists , wh o sa w i n hi s 
work a  glorificatio n o f racia l attribute s rathe r tha n a  celebratio n o f 
cultural achievements . Eve n Du Boi s himself was , in those early years , 
unable t o completel y escap e the biologica l determinis m o f hi s day: D u 
Bois's vanguar d wa s compose d o f a  ver y natura l elite . W e mus t 
acknowledge, h e insiste d i n a  190 0 speech , "th e fac t o f huma n 
inequality an d difference s o f capacity" ; "ther e ar e me n bor n t o rule , 
born t o think , bor n t o contrive , bor n t o persuade. " Onl y late r i n hi s 
career would D u Boi s emphasize tha t "comparativel y fe w have , unde r 
our presen t economi c an d socia l organization , ha d a  chanc e t o sho w 
their capabilities." 31 

But th e hazard s o f accommodatio n wer e muc h greater . "Separate " 
was never "equal, " bu t serve d only , a s Fredrickson writes , to "mystif y 
the process o f racia l domination an d permi t th e illusio n o f justice an d 
fairness." Tha t illusio n wa s a  thi n one . I n 190 9 th e souther n state s 
spent a n averag e o f 2. 5 time s a s much o n th e pe r capit a educatio n o f 
white childre n a s they di d o n blac k children ; i n 1915 , after si x mor e 
years o f accommodation , the y wer e spendin g 3. 5 time s a s much . I n 
1932 North Carolina , widel y repute d t o b e amon g th e mos t progres -
sive southern state s in matter s o f education , maintaine d whit e school s 
with a  per capit a valu e fiv e time s a s great a s that o f th e blac k schools . 
As lat e a s 1946 , th e stat e wa s spendin g thre e time s a s muc h fo r th e 
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education o f it s white children a s it spent o n th e education o f it s black 
children. 

The "black " school s compensate d i n othe r ways . Vaness a Siddl e 
Walker's stud y o f Nort h Carolina' s Caswel l Count y Trainin g Schoo l 
notes tha t educator s ther e "forge d a  system o f schoolin g tha t empha -
sized the importance o f teacher/student relationships , valued activitie s 
as a key mean s o f developin g th e students ' man y talents , and believe d 
in the children' s abilit y t o lear n an d thei r ow n abilit y t o teach. " Th e 
community donate d resources , an d "carin g adult s gav e individua l 
concern, [and ] persona l time. " Throughou t th e segregatio n era , 
Caswell Count y an d the other blac k schools would la g well behind th e 
white school s i n materia l resources ; bu t ther e wa s here, Walker notes , 
no "povert y o f spirit." 32 

Reconstruction Reborn : 1941-194 8 

As George Fredrickso n suggests , A. Philip Randolph' s 194 1 March 
on Washingto n Movemen t wa s i n man y respect s th e firs t significan t 
national politica l movemen t o f blac k Americans . Randolp h mad e a 
conscious decisio n t o exclud e white s from th e movement , i n par t du e 
to hi s fea r o f whit e communis t contro l (Randolp h ha d disassociate d 
himself fro m tha t movemen t i n 1940) , bu t als o t o ensur e blac k 
solidarity. Blac k control , Randolp h insisted , "help s brea k dow n th e 
slave psycholog y an d inferiorit y comple x i n Negroe s whic h come s 
with Negroe s relyin g o n whit e peopl e fo r directio n an d support. " 

The movemen t achieve d littl e i n the wa y o f materia l success , but i t 
brought prominenc e t o Randolp h an d t o a  ne w generatio n o f civi l 
rights advocac y an d advocates . I n 194 4 th e Universit y o f Nort h 
Carolina Pres s published What  the  Negro Wants,  a  collection o f essay s 
by a  cross-section o f thes e advocates : i t feature d contribution s from , 
among others , Randolph , Mar y McLeo d Bethune , an d Langsto n 
Hughes. Representativ e wa s the essay  b y th e stil l vita l Du Bois ; wha t 
the "negro " wants , D u Boi s advised , wa s nothin g les s tha n "ful l 
economic, political , an d socia l equality. " 

That thes e wer e stil l a  grea t distanc e awa y wa s mad e plai n b y 
another wor k publishe d tha t year , Gunna r Myrdal' s American 
Dilemma. Th e Swedis h socia l scientist , working wit h a  research tea m 
of ove r on e hundre d scholar s (includin g Ralp h Bunche , E . Frankli n 



In the  Nature of  Things:  Myths of  Race and Racism  |  15 3 

Frazier, Gu y Johnson , and , a s a  consultant , D u Bois) , painstakingl y 
documented th e detail s o f America n racia l discrimination . Myrda l 
described a  "viciou s circle " o f racism , i n whic h perceive d inferiorit y 
justified discrimination , which in turn perpetuated th e inferiority (bot h 
"real" an d perceived , t o whateve r exten t thes e differ) . Significantly , 
Myrdal note d tha t th e justifications fo r racia l caste—that black s like t o 
be separate , tha t segregatio n avoid s friction , tha t separatio n i s natu -
ral—were no w clearl y disingenuous ; racia l oppressio n wa s rarel y 
defended fo r wha t i t was , a  way t o preserv e whit e interests . Myrda l 
exposed th e shallownes s o f th e centuries-ol d cr y "n o socia l equality" : 
"the term," h e noted , "i s kept vagu e an d elusive , an d the theor y loos e 
and ambiguous. " "Th e very lac k of precision, " h e concluded, "allow s 
the notio n o f 'socia l equality ' t o rationaliz e th e rathe r illogica l an d 
wavering syste m o f colo r cast e i n America. " 

Not everyon e perceive d th e sam e problems : accordin g t o a  194 6 
survey, two-third s o f al l whit e American s believe d tha t black s wer e 
"treated fairly " i n America n society . 

In 194 7 Joh n Hop e Frankli n publishe d hi s remarkabl e socia l 
history, From  Slavery  to  Freedom: A History  of  Negro Americans. Lik e 
Du Bois' s histor y o f Reconstruction , o r Carte r Woodson' s histor y 
"from th e groun d up, " Frankli n determinedl y demonstrate d th e 
accomplishments o f a  peopl e wh o wer e denie d th e opportunit y "t o 
make significan t achievement s i n th e usua l sens e o f th e word. " 
Echoing D u Boi s an d confirmin g Myrdal , Frankli n vividl y describe d 
the separate an d unequa l "tw o world s o f race. " "I n a  nation dedicate d 
to th e ide a o f th e essentia l equalit y o f mankind, " Frankli n concluded , 
the continue d existenc e o f a  segregated blac k communit y constitute d 
"one o f th e remarkabl e socia l anomalie s o f th e twentiet h century. " 

In Jun e o f tha t sam e year , th e presiden t o f th e Unite d State s 
addressed th e annua l meetin g o f th e Nationa l Associatio n fo r th e 
Advancement o f Colore d Peopl e fro m th e step s o f th e Lincol n 
Memorial. T o a  crow d o f te n thousand , Harr y Truma n promise d 
protection no t onl y fro m government , bu t b y th e government . I n 
October th e President' s Committe e o n Civi l Right s explicitl y calle d 
for a n end to segregation , denouncing separat e bu t equa l as "one of th e 
outstanding myth s of American history. " I n December th e President' s 
Commission o n Higher Education issue d its report, "Highe r Educatio n 
for America n Democracy. " Segregation , th e repor t concluded , 
"contravenes th e equalitaria n spiri t o f th e America n heritage. " Jus t 
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three o f th e twenty-seve n member s dissented : th e effort s t o ensur e 
equality, the y insisted , mus t "b e mad e within th e establishe d pattern s 
of socia l relations , whic h requir e separat e educationa l institution s fo r 
whites an d Negroes. " I n 1948 , a s Congres s wa s contemplatin g a 
peacetime draft , A . Philip Randolph testifie d befor e tha t bod y agains t 
the continuance o f racial segregation in the military. Randolp h di d no t 
need t o wai t fo r a  congressiona l response ; Truma n ordere d th e 
desegregation o f th e militar y shortl y befor e th e presidentia l election . 

Truman's overture s wer e too muc h fo r man y southern Democrats . 
The Dixiecrat s bolte d th e part y an d forme d thei r own . Th e keynot e 
address a t th e States ' Right s Part y conventio n denounce d Truman' s 
initiatives, whic h threatene d "t o reduc e u s t o th e stat e o f a  mongrel , 
inferior race. " Th e part y nominate d Sout h Carolin a governo r Stro m 
Thurmond t o b e its flagbearer. Throughou t hi s campaign, Thurmon d 
defended racia l segregatio n a s a  matte r o f principle : i t wa s merel y a 
question o f "state' s rights. " Everyon e knew , o f course , tha t i t wa s 
much mor e tha n that . Som e things , i t seemed , woul d neve r change . 

Truman barel y eke d ou t hi s upse t victor y ove r hi s Republica n 
opponent, Thoma s Dewey . Bu t i n the South , Truma n defeate d bot h 
Dewey an d Thurmon d b y margin s i n exces s o f tw o t o one . An d i t 
was no t merel y th e "black " vot e tha t provide d th e margin : barel y 1 0 
percent o f th e voting-ag e blac k southerner s wer e permitte d t o cas t 
ballots i n the 194 8 presidential election . No t everythin g ha d changed , 
but som e thing s clearl y had , an d ther e wa s mor e t o come. 33 

Contemporary Meanings 

There ar e man y sign s o f continue d change . Th e percentag e o f whit e 
Americans betwee n th e age s of twenty-fiv e an d twenty-nin e wh o ha d 
completed a t least twelve years of education increase d from 4 0 percent 
in 194 0 to 6 5 percent i n 196 5 to 8 6 percent i n 1987 ; the percentage o f 
black American s i n the sam e categor y increase d fro m onl y 1 2 percent 
in 194 0 to 5 0 percent i n 196 5 to 8 3 percent i n 1987 , nearly a t parit y 
with whites . 

Within th e schools , th e achievemen t ga p betwee n blac k an d whit e 
Americans, a s measure d b y standardize d test s o f achievement , ha s 
narrowed substantially : th e mat h ga p wa s reduce d 2 5 t o 4 0 percen t 
during th e seventie s an d eightie s alone , th e scienc e ga p 1 5 t o 2 5 
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percent, an d th e readin g ga p b y half . Regiona l analyse s sugges t tha t 
the achievemen t ga p ha s seen particularly significan t reductio n i n th e 
Southeast, du e in part, n o doubt , t o desegregation . A s Martin Carno y 
observes, thes e advance s ar e al l th e mor e impressiv e sinc e the y 
occurred: first , whe n th e percentag e o f blac k American s graduatin g 
from hig h schoo l wa s increasing ; an d second , durin g a  time whe n th e 
demands on public education—du e t o increasin g poverty, an d reduce d 
parental an d publi c support—hav e reache d near-crisi s proportions. 34 

Some o f th e sign s are , o n th e surface , ambiguous . I n 1967 , 34. 5 
percent o f whit e American s betwee n th e age s of eightee n an d twenty -
four wer e in institutions o f highe r education , a s compared t o just 23. 3 
percent o f blac k Americans ; b y 1977 , however, nea r parit y ha d bee n 
achieved: 32. 3 percent o f thos e whit e American s wer e i n college , an d 
so too wer e 31. 3 percen t o f blac k Americans . B y 1991 , however, th e 
gap had ballooned: full y 41. 0 percent o f those white young adult s wer e 
in college, but jus t 28.2 percent o f the black young adults . Despit e th e 
increase i n th e numbe r o f blac k hig h schoo l graduate s durin g th e 
eighties, that decad e also saw a decline in the absolute numbe r o f blac k 
recipients of bachelor' s degrees . B y 1994 , then, about 2 3 percent o f al l 
eighteen- to twenty-four-year-old hig h school graduates were American 
Indian, Latino , o r Africa n American , bu t student s fro m thos e group s 
constituted jus t 1 6 percent o f al l students a t four-year colleges , and just 
12 percent o f al l students at colleges that were not historicall y blac k o r 
Latino.35 

Some signs are distressingly familiar. Th e black-white economic ga p 
closed substantiall y durin g th e mi d century , bu t th e ga p stabilize d i n 
the mid-seventie s an d ha s no w agai n widened . Today , on e i n seve n 
white American s live s i n poverty , bu t s o to o doe s on e i n thre e blac k 
Americans. Th e povert y rat e among whit e childre n i s a distressing 1 3 
percent; amon g blac k childre n i t i s a n unconscionabl e 4 6 percent . 
America's white citizens average roughly twic e the income o f it s black 
citizens; its black citizen s are unemployed a t ove r twic e the rate . Th e 
median ne t wort h o f whit e American s i s more tha n te n time s tha t o f 
black Americans . Blac k American s accoun t fo r 1 2 percen t o f th e 
population, bu t jus t 1 0 percent o f th e labo r force ; the y constitut e 3 1 
percent o f al l nursin g aide s bu t jus t 1. 5 percen t o f al l dentists ; 3 0 
percent o f al l domesti c servant s bu t jus t 2. 6 percen t o f al l lawyers; 28 
percent o f al l postal clerk s but jus t 1. 5 percent o f al l pilots; 2 1 percent 
of al l janitors bu t jus t 2. 1 percen t o f al l architects. 36 
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Part o f th e ga p ma y b e du e t o a n emergin g colleg e barrier . Th e 
percentage o f blac k hig h schoo l graduate s fro m familie s wit h annua l 
incomes unde r $10,00 0 rose fro m 2 7 percent i n 1968-7 3 to 3 5 percen t 
in 1980-85 ; for whit e graduate s i t remaine d constan t a t 9-1 0 percent . 
Black graduate s unabl e t o atten d colleg e bu t abl e t o fin d wor k ar e 
almost invariabl y consigne d t o position s wher e wage s ar e declining : 
wages, o n th e whole , hav e falle n mor e tha n 1 5 percen t fo r blac k 
Americans sinc e th e earl y 1970s. 37 

Part o f th e ga p may b e due t o continuin g disparitie s i n the deliver y 
of education . Substantia l fundin g disparitie s betwee n "poor " an d 
"wealthy" district s have been documented b y the courts, by the Unite d 
States Congress , and , i n a  narrativ e tha t convey s th e traged y behin d 
the numbers , Jonathan KozoP s Savage  Inequalities, No t surprisingly , 
the "poor " district s ar e disproportionatel y populate d b y racia l 
minorities. Economist s Davi d Car d an d Ala n Kruege r hav e demon -
strated th e connectio n betwee n educatio n an d income : spendin g pe r 
pupil translate s into futur e earning s for th e student . Meanwhile , tota l 
spending o n publi c educatio n increase d 7 0 percent—5. 4 percen t 
annually—from 196 0 to 1970 , but durin g the next two decades , growth 
fell b y half , t o 3 5 percent , o r roughl y 3  percen t annually . I t i s a 
compound irony : th e school s tha t nee d th e mos t ge t th e least , whe n 
they nee d i t most . 

Part o f th e ga p ma y b e du e t o a  resurgenc e i n conventiona l racia l 
discrimination. Carno y estimate s tha t wag e discriminatio n wa s 
roughly halve d i n th e quarte r centur y 1959-84 , but i s now o n th e ris e 
again. Th e expande d wag e differentia l remain s eve n afte r non-racia l 
variables—economic sector , region , educatio n an d wor k experience , 
marital status , an d hour s an d week s o f labor—ar e controlle d for . A 
1991 stud y b y th e Urba n Institut e als o suggest s tha t old-fashione d 
racial bias is very muc h alive : among carefull y controlle d an d matche d 
job applicants , whit e applicant s wer e thre e time s mor e likel y t o 
advance throug h th e screenin g stage s o f th e hirin g process , an d thre e 
times mor e likel y t o b e offere d jobs . 

Part o f th e ga p ma y b e du e t o governmenta l "downsizing. " Th e 
reduction i n governmenta l service s and payroll s reduce s no t merel y a 
source of public benefits , which are disproportionately neede d by black 
Americans, bu t als o reduces a  significant sourc e o f wages . A s Carno y 
notes, a  highe r percentag e o f blac k American s ar e employe d i n th e 
public secto r tha n ar e whites , an d blac k American s encounte r les s 
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discrimination—and thu s higher pay—in government jobs than they d o 
in th e privat e sector . 

Part of the gap is deeply structural : a racialized division of educatio n 
and labo r perpetuall y limit s advancement . Sharo n M . Collins' s 
examination o f blac k executive s i n Chicag o i s illustrative . Sh e 
describes a  circula r relationshi p betwee n occupationa l aptitude s an d 
experience—"human capital"—an d th e structur e o f managemen t 
positions: " A race-based system of job allocation create s a deficit i n on-
the-job trainin g an d experience , an d thi s structurall y impose d deficit , 
in turn , lead s t o huma n capita l deficit s tha t creat e barrier s t o blac k 
advancement."38 

There are other disturbin g signs . A  recent study o f excess mortalit y 
rates note s tha t "[d]eat h rate s fo r thos e betwee n th e age s of 5  and 6 5 
were wors e i n Harle m tha n i n Bangladesh. " Th e roo t cause s o f thi s 
mortality rate , th e stud y concluded , wer e "viciou s povert y an d 
inadequate acces s t o th e basi c healt h car e tha t i s th e righ t o f al l 
Americans." Harlem' s populatio n i s 96 percent black . Th e situatio n 
in Harlem i s not a n isolated phenomenon: researcher s found "striking -
ly highe r rates of deat h and diseas e in Philadelphia's poore r communi -
ties," communities that , coincidentally, ha d the highest concentration s 
of nonwhit e residents . Nationally , mortalit y amon g blac k wome n 
between th e age s of fiftee n an d sixt y i s 79 percent highe r tha n amon g 
white women . America n whit e me n hav e a  1 6 percent probabilit y o f 
dying betwee n th e age s of fifteen an d sixty ; American blac k me n hav e 
a 30. 3 percen t probability , a  leve l i n exces s o f th e mortalit y rate s 
among me n i n som e o f th e poores t developin g nation s i n th e world . 
The infan t mortalit y rat e i s twice a s hig h fo r blac k American s a s fo r 
whites. 

Racial ghetto s ar e ye t anothe r sig n tha t som e thing s hav e ye t t o 
change. Approximatel y one-thir d o f al l poor blac k American s liv e i n 
substandard housing , roughl y 2. 5 times the proportio n o f poo r whit e 
Americans livin g i n suc h conditions . A  recen t analysi s o f th e 199 0 
census conclude s tha t "th e majorit y o f th e nation' s 3 0 millio n blac k 
people ar e a s segregate d no w a s the y wer e a t th e heigh t o f th e civi l 
rights movemen t i n th e '60s. " 

George Fredrickson' s comparativ e stud y o f th e "Blac k Liberation " 
movements i n South Afric a an d the Unite d State s concludes thi s way : 
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Despite the problems that remain, black South Africans have thrown off 
the shackle s o f whit e dominatio n an d hav e achieve d genuin e self -
determination, while African-Americans remai n at the mercy of a white 
majority tha t remain s racist—no t i n the old-fashione d sens e o f openl y 
advocating th e lega l subordination o f blacks , but i n the ne w sens e of 
denying th e palpabl e fac t tha t black s a s a  grou p suffe r fro m rea l 
disadvantages i n America n societ y an d wil l continu e t o d o s o unles s 
radical actio n i s taken.39 

One vital part o f this radical action might be to accept Fredrickson' s 
premise: to acknowledg e th e continuin g trut h o f racia l advantag e an d 
disadvantage, an d t o abando n th e pretens e tha t i t i s inevitable , 
acceptable, o r natural . Merel y t o d o s o i s t o comprehend—an d 
overcome—the "new " racism . 

"Racism" in America 

Recognizing th e politica l natur e o f "race " suggest s thi s ultimat e 
conclusion: i n America , "race " an d "racism " ar e on e an d th e same . 
"Race" i s th e histor y constructe d b y racism ; "racism " i s simpl y a 
convenient nam e t o giv e th e proces s o f construction . 

The stor y o f rac e i n America , then , i s substantiall y a  stor y o f 
racism. Bu t no t racism , i t mus t b e emphasized , i n th e conventiona l 
sense, as overt racia l animu s an d bigotry . Ther e ha s been , o f course , 
plenty o f that . Bu t th e politic s o f rac e goe s beyon d over t act s o f 
hatred an d persona l psychopathology . Th e proces s o f race-mak -
ing—"race "-ism—transcends the individual, even as it partly constitute s 
him. 

Racism i s th e distorte d wa y w e perceiv e rac e an d th e distorte d 
perceptions o f us as racial beings. I t i s the systematic and systematize d 
failure t o recogniz e th e realitie s o f "race, " i n ourselve s a s wel l a s 
others. Racis m thu s embrace s no t onl y th e continue d tendenc y t o 
make o f rac e wha t i t i s not , somethin g biological , immutable , an d 
inferior; racis m embrace s a s well the refusa l t o recogniz e wha t rac e is, 
a powerfull y significan t socia l an d politica l reality . Thes e hav e 
predominated a t differen t times , bu t the y ar e fli p side s o f th e sam e 
coin. Th e rhetoric o f natural racia l inferiority ha s yielded to a rhetoric 
of "colo r blindness" and "race-neutrality, " bu t thes e separate assertion s 
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are equall y deluded , equall y unrealistic , an d equall y harmful . Bot h 
explicitly den y wha t "race " is, and inevitably deceiv e us into believin g 
that "race " i s something tha t i t i s not . Bot h ar e equall y race-ist . 

Our conventiona l understandin g o f racism , like ou r understandin g 
of race , has tended t o obscur e thes e points . A t first , w e believe d tha t 
racism, like race , was natural : i t was something instinctive , somethin g 
normal, somethin g inevitable . Late r w e sa w tha t racis m wa s no t 
natural a t all : i t wa s learned , i t wa s pathological , an d i t coul d b e 
changed. Bu t eve n thi s late r conceptio n wa s preoccupie d wit h th e 
individual, wit h curin g hi s psychopathology . Bu t psycholog y i s n o 
more adequat e t o full y comprehen d racis m than wa s the biolog y tha t 
preceded it . Racism , afte r all , i s not somethin g tha t i s in  som e o f us ; 
racism, rather , i s something tha t partl y defines  all o f us . W e ar e all , as 
Du Boi s pu t it , "entombed " i n race. 40 

Racism reward s som e o f u s with advantages ; i t burden s som e o f u s 
with disadvantages . An d racis m make s i t har d t o se e the m both . 

Rejecting th e Naturalisti c Conceptio n 

Louisiana's "separat e bu t equal " law , the Suprem e Cour t tol d u s i n 
Plessy v. Ferguson,  wa s n o mor e tha n th e codificatio n o f ou r innat e 
racial animosity . T o insis t o n integration—o r "socia l equality"—wa s 
to def y nature : "I f th e tw o race s ar e t o mee t upo n term s o f socia l 
equality, i t mus t b e th e resul t o f natura l affinities , a  mutua l apprecia -
tion o f eac h other' s merits , an d a  voluntar y consen t o f individuals . 
Legislation i s powerles s t o eradicat e racia l instincts , o r t o abolis h 
distinctions base d upo n physica l differences. " Nothin g i n th e 
Fourteenth Amendment' s guarante e o f equalit y coul d chang e thi s 
biological truth . Onl y Justic e Harla n sa w wha t no w seem s obvious : 
the compulsor y segregatio n o f th e race s did no t simpl y recogniz e th e 
natural racia l order , i t create d a n artificia l one . Racis m wa s no t 
natural, i t wa s generated—b y law s suc h a s this . 

Thomas Pearc e Baile y wa s amon g th e firs t prominen t southerner s 
to concur . I n 191 4 th e forme r Memphi s superintenden t o f schools , 
and the n dea n o f th e Educatio n Departmen t a t th e Universit y o f 
Mississippi, publishe d Race  Orthodoxy  in  the  Old  South.  "Th e rea l 
problem i s not the negro, " Bailey wrote, "bu t th e white man' s attitud e 
toward th e negro." 41 
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And thi s wa s no t natura l either . Fran z Boa s mad e thi s clear : i n 
undermining th e concep t o f "race, " Boa s als o expose d th e myt h o f 
racism. "The differences o f cultural outloo k an d of bodily appearance, " 
Boas observed, "hav e given rise to antagonism s tha t ar e rationalized a s 
due t o instinctiv e racia l antipathies. " Bu t withou t "race " ther e coul d 
be n o suc h "racism" : "Th e basi s o f rac e consciousnes s an d rac e 
antipathies i s the dogmati c belie f i n the existenc e o f well-defined race s 
all th e member s o f whic h posses s th e sam e fundamenta l bodil y an d 
mental characters. " 

Moreover, Boa s observe d tha t "rac e antipath y amon g differen t 
groups o f mankin d take s distinctiv e form s an d expresse s itsel f wit h 
varying intensity" ; "w e ma y doubt, " h e thus concluded , "whethe r w e 
are dealin g wit h instinctiv e phenomena. " 

What, then , wa s the explanatio n fo r "racism" ? Fo r Boas , i t wa s t o 
be foun d i n th e coincidence—carefull y perpetuated—o f tw o factors : 
visible differenc e an d attendan t socia l consequences . A s Boa s ex -
plained, "Th e firs t vie w of a n entirely foreig n typ e i s likely to impres s 
us wit h consciousnes s o f contrast , tha t ma y wel l tak e th e for m o f 
antipathy." Bu t thi s di d no t necessaril y persist : "Constan t familiarit y 
with strang e type s modifie s ou r standard s t o suc h a n exten t tha t th e 
consciousness o f contras t become s ver y slight. " 

The grea t difficult y aros e onl y whe n th e apparen t difference s 
coincided wit h socia l differences . "Whe n socia l division s follow racia l 
lines, a s the y d o amon g ourselves , th e degre e o f differenc e betwee n 
racial form s i s an importan t elemen t i n establishin g racia l group s an d 
in accentuatin g racia l conflicts. " "A s lon g a s th e socia l group s ar e 
racial groups, " Boa s concluded, "w e shal l also encounte r th e desir e fo r 
racial purity. " 

If racis m wa s th e produc t o f th e coincidenc e o f difference s i n 
appearance and social status, then disrupting that coincidence—through , 
for example , the social integration of the different "races"—woul d see m 
to en d racism . A s Boa s wrote , 

It follows tha t th e 'instinctive ' rac e antipath y ca n be broken down , if 
we succeed in creating among young children social groups that are not 
divided according to the principles of race and which have principles of 
cohesion tha t wel d th e grou p int o a  whole . Unde r th e pressur e o f 
present popula r feelin g i t wil l no t b e eas y t o establis h suc h groups . 
Nevertheless, cultural cooperation canno t b e reached without it. 42 
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Boas's wor k wa s i n fac t par t o f a n evolvin g tradition . Th e 
abolitionists ha d argue d tha t prejudic e wa s th e resul t o f statu s o r 
condition, an d s o to o ha d man y o f th e advocate s o f congressiona l 
Reconstruction. I n 188 4 T. Thoma s Fortune' s Black  and White:  Land, 
Labor, and  Capital  in  the  South  urge d bot h a  biracia l labo r coalitio n 
and a n independen t blac k economi c effort , i n th e belie f tha t th e 
economic elevatio n o f blac k American s woul d en d racia l prejudice . 
Booker Washingto n wa s essentially followin g th e sam e logic in urgin g 
an independen t blac k capitalism : whe n black s ca n demonstrat e a 
prosperity comparabl e t o whites , he reasoned , the y wil l be treated b y 
whites a s equals . 

But racis m wa s mor e tha n simpl y prejudic e agains t statu s o r 
condition, mor e tha n jus t anothe r manifestatio n o f contemp t fo r th e 
poor. Racism , after all , added another feature , "race, " and that feature , 
over time , ha d acquire d extraordinar y significance , i f onl y a s a n 
unconscious prox y fo r class . Willia m I . Thomas o f th e Universit y o f 
Chicago wrot e i n 190 4 tha t "race " prejudic e itsel f wa s prompte d 
"primarily b y th e physica l aspec t o f a n unfamilia r people, " and , a s 
such, i t wa s no t a  terribl y significan t phenomenon . "Whe n no t 
complicated by caste-feeling," Thoma s wrote, "race prejudice i s after al l 
very impermanent , o f n o mor e stability , perhaps , tha n fashion. " Th e 
difficulty, a s Boas saw , wa s tha t rac e prejudic e was  no w complicate d 
by "caste-feeling" ; wha t h e migh t hav e seen , i n fact , wa s tha t "race " 
was no w incomprehensibl e withou t caste . 

The stubborn persistenc e o f racia l prejudice throug h th e first hal f o f 
the twentiet h centur y presente d a  superficia l challeng e t o thos e wh o 
had insiste d tha t prejudic e woul d disintegrat e wit h th e elevatio n o f 
black America' s statu s o r condition . O f course , th e shor t answe r wa s 
that black America' s status had not change d al l that much ; even today , 
it takes more tha n just "colo r blindness " no t t o se e the reality o f racia l 
caste. Bu t th e deepe r answe r wa s tha t i t wa s becomin g almos t 
impossible t o achiev e Boas's project o f disengagin g "race " and "caste" : 
the coincidenc e o f "race " an d "caste " wa s no w bein g reproduce d b y 
American societ y withou t muc h consciou s effort . Gunna r Myrdal' s 
American Dilemma  mad e the point: "W e consider the social differentia -
tion betwee n Negroe s an d White s a s base d o n tradition. " An d 
tradition, lik e nature befor e it , seemed bot h norma l an d inevitable . I t 
was difficult , a s a consequence, t o se e tradition's bias , to se e the colo r 
of tradition. Bu t som e could se e it, even then: "Th e Negro problem, " 
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Myrdal concluded , echoin g Thoma s Pearc e Bailey , "i s primaril y a 
white man' s problem." 43 

Rejecting th e Individualisti c Conceptio n 

Even toda y th e persistenc e o f racis m remain s somethin g o f a 
mystery. I f racis m i s neithe r innat e no r inevitable , why—afte r 
emancipation, Reconstruction , an d yet a  second Reconstruction—doe s 
the colo r lin e persist ? 

The initia l respons e i s that , i n som e sense , i t migh t not : th e colo r 
line tha t divide s whit e an d blac k Americ a toda y i s i n som e way s 
demonstrably les s distinct an d rigi d than th e on e tha t ha s historicall y 
prevailed. A  recen t surve y o f th e evidenc e o n racia l attitude s con -
cludes that , a t leas t i n wha t the y say , "whit e American s ar e graduall y 
becoming les s prejudice d an d mor e egalitarian. " Ove r th e pas t fou r 
decades, negativ e stereotype s o f blac k American s hav e consistentl y 
faded, whil e pro-integratio n sentiment s hav e consistentl y risen . B y 
1980 ove r 9 0 percen t o f whit e northerner s an d 7 5 percen t o f whit e 
southerners supporte d schoo l integration ; b y 198 2 th e suppor t fo r 
integration was at 90 percent fo r th e entire national sample . A  slightl y 
earlier survey , don e i n 1978 , indicated tha t roughl y three-quarter s o f 
the genera l whit e populatio n ha d n o objectio n t o thei r chil d bein g i n 
a schoo l wher e hal f th e childre n wer e black ; ove r 4 0 percen t ha d n o 
objection i f a  majority o f th e childre n wer e black . I n a  198 8 survey , 
more whites reported tha t they would prefe r t o live in a neighborhood 
racially mixe d "hal f an d half " tha n i n a  neighborhoo d wit h "mostl y 
whites." 

But there are reasons to be cautious. The surveys consistently revea l 
that a  significan t minorit y i n th e whit e population—roughl y 2 0 
percent—continues t o exhibi t traditiona l racia l prejudice , eithe r 
embracing the old, invidious stereotypes o r declaring an overt hostility . 
Moreover, ther e ar e undeniabl e indication s o f ambivalenc e i n th e 
surveys, indication s tha t racia l prejudic e persist s amon g whit e 
Americans, bu t i n mor e subtl e forms , wha t som e hav e called a  "new " 
racism.44 

Today, o f course , i t i s easy t o invok e rac e withou t bein g explicit : 
such i s th e undeniabl e cultura l powe r o f th e construction . Stro m 
Thurmond avoide d references to "race " in his presidential campaig n of 
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1948, bu t th e meanin g o f "states ' rights"  an d "tradition " wer e clea r 
enough. Richar d Nixo n coul d b e mor e subtl e i n hi s "Souther n 
Strategy" twent y year s later : "busing " an d "crime " di d th e tric k fo r 
him. Ronal d Reaga n evoke d th e specte r o f a  "welfar e queen " an d 
George Bush flashed the actual image of one Willie Horton an d neithe r 
had t o mentio n rac e t o ge t thei r messag e across . Th e tex t o f Jess e 
Helms's "whit e hands" ad—which showed merely a pair of white hand s 
crumbling a  job rejectio n letter—wa s "race-neutral" : "quot a bills " ar e 
bad becaus e the y punis h th e folk s wh o deserv e th e jobs . Racia l 
competition wa s merely th e subtext , racia l hierarch y th e context , an d 
lingering jus t belo w th e surfac e wa s th e imperfec t imag e o f th e 
undeserving black—unqualified , incompetent , inferior . N o on e ha s t o 
use th e "r " word : it' s jus t abou t bein g fai r t o th e individual . 

But i t i s importan t t o recogniz e i n al l event s tha t racism , ol d o r 
new, i s no t fairl y attributabl e merel y t o individua l pathology . Th e 
cognitive processe s tha t provid e th e foundatio n fo r individua l racia l 
prejudice—the abilit y t o differentiate—is , a s Boas noted , bot h norma l 
and quite benign . Bu t whil e the individua l ma y have an innate abilit y 
to differentiat e base d o n "race, " i t i s principally th e wor k o f cultura l 
influences tha t make s "race " salien t i n particularize d contexts . Thu s 
"race," itself a  social construction , evoke s principally th e attitudes an d 
attributes develope d fo r "race " b y socia l processes . Thes e ma y be , a s 
Boas suggested , no t s o muc h base d o n "race " itself , bu t rathe r th e 
attitudes and attributes tha t are otherwise associated with social "class" 
or "caste" ; bu t since , a s Boas knew , w e mad e "race " as  a socia l caste , 
the distinctio n i s unknowable an d practicall y insignificant . 

Social processe s ar e vita l i n a n additiona l way : i t i s socia l norm s 
that mak e specifi c differentiatin g behavior s eithe r mor e o r les s 
acceptable. Th e norm , fo r example , tha t permit s a  preferenc e fo r 
persons wh o ar e subjectivel y simila r nee d no t b e accompanie d b y a 
comparable nor m fo r dislikin g person s wh o ar e "different" ; indeed , 
research indicates that biased positive attitudes (by , for example , whites 
in favo r o f whites ) ar e no t invariabl y accompanie d b y equall y biase d 
negative attitude s (by , fo r example , white s agains t blacks) . Specifi c 
negative response s t o differentiatin g characteristic s see m t o fin d 
expression wher e the y appea r t o enjo y socia l sanction . "Racism " i s 
perpetuated, i n thi s sense , b y it s ow n long-standin g tradition . 

Consistent wit h thes e understandings, evidenc e suggests that racis m 
can be "unlearned" throug h th e meaningful engagemen t of countervail -
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ing truths . Th e epistemologica l premise s fo r racis t behavior , fo r 
example, can be refuted, a s Boas predicted, through interracia l learning : 
when i t i s clea r tha t th e rea l meaning s o f "race " ar e socia l an d no t 
biological, th e negativ e racia l schem a i s substantiall y undone . 
Significantly, suc h a  resul t canno t b e obtaine d merel y throug h th e 
insistence o n "colo r blindness. " Rather , th e insistenc e tha t "race " ha s 
no contemporary meanin g resolves the impossible dissonanc e betwee n 
the realit y o f racia l cast e an d society' s egalitaria n ideal s onl y throug h 
denial. "Race, " afte r all , doe s no t los e it s salienc e throug h mer e 
proclamation; on e unfortunat e consequenc e o f suc h inauthenti c 
attempts t o resolv e th e dissonanc e ma y actuall y b e th e entrenchmen t 
of racis t beliefs . "S o toda y mor e tha n ever, " writ e Michae l Om i an d 
Howard Winant , "opposin g racis m require s tha t w e notic e race , no t 
ignore it , that w e afford i t the recognitio n i t deserves and the subtlet y 
it embodies. " 

The proclamation o f competing moral  truth s can also counter racis t 
attitudes, but, a t this normative level , they mus t directl y challenge th e 
norms o n whic h racis m i s constructed. Researc h suggest s that appeal s 
to th e ethi c o f individualis m d o no t mee t th e mora l challenge ; on th e 
contrary, thi s ethi c seem s positivel y correlate d wit h negativ e racia l 
attitudes an d behavior , includin g a  failure o f interracia l empath y an d 
a tendenc y t o discoun t th e effect s o f racia l discrimination . Th e 
reinforcement o f th e individualis t etho s ma y actuall y exacerbat e 
negative race-relate d tendencies . A s Michae l L . Blake y .writes , 
"Individualism contribute s t o ahistorica l an d socia l context-fre e 
explanations o f inequality , t o overl y narro w definition s o f racia l 
discrimination (a s merely racial epithets or other openly racis t personal 
acts), t o victi m blame , an d t o th e denia l o f institutiona l racis m an d 
racially linke d clas s barriers. " 

The se t o f norm s tha t doe s appea r t o provid e a n effectiv e counte r 
to racis t tendencie s i s tha t whic h include s principle s o f fairnes s an d 
equality. Bu t these norms are comparatively abstrac t and complex and , 
perhaps a s a consequence, apparentl y fragile . Moder n racism , i n fact , 
does no t s o much confron t thes e norm s a s elude them . Th e effective -
ness of egalitarian norms thus apparently depends on their presentatio n 
in clea r and unambiguou s terms ; when th e divorc e betwee n th e nor m 
and th e racis t behavio r i s mad e clear , th e moder n subject , wh o ma y 
not recogniz e th e behavio r a s racist , ca n an d doe s rejec t th e behavio r 
in favo r o f th e egalitaria n norm. 45 
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It i s worth reiterating , however , tha t th e nor m an d it s application s 
must b e unambiguous . Th e mos t significan t featur e o f America n 
racism has always been it s ability t o assimilat e some conception o f th e 
egalitarian framewor k whil e avoidin g the implication s o f th e mandat e 
for specifi c contexts . I n an earlie r day , thi s evasion typicall y too k th e 
form o f th e hideou s fictio n o f "natural " inferiority . Today , i t i s mor e 
likely t o tak e th e for m o f th e equall y hideou s fictio n o f th e "color -
blind" society . Th e assumptions , i n eithe r case , ar e essentiall y th e 
same: "we"—the government, society, the white race, me and mine—are 
not responsibl e fo r th e inequality . W e ar e "neutral" ; th e inequalit y 
must b e "natural. " 

Inherent her e i s the fina l deficienc y o f th e individualisti c mode l o f 
"racism": i t assume s tha t al l racis t behavio r i s the resul t o f deliberate , 
conscious, willfu l hostility . Bu t thes e behavior s ar e merel y th e ti p o f 
the iceberg . Muc h contemporar y "racism " ca n barel y b e capture d b y 
the concept , s o muc h o f i t i s sub - o r unconscious , structura l o r 
institutional, tha t i t hardly seem s "racist " a t all . Bu t i n it s pretenses t o 
neutrality, i n it s blindness—willfu l o r otherwise—t o it s biases , i t i s 
racist indeed . 

So wha t i s race? "Th e trut h is, " Anthon y Appia h ha s written , "tha t 
there ar e no races : there i s nothing i n the world tha t ca n do al l we as k 
'race' tp„d o fo r us. " Bu t i f ther e ca n b e n o "race, " ther e nonetheles s 
are, as Appiah notes , "civilization s wher e w e no w spea k o f races. " I t 
is in that contex t tha t "race " demands definition, o r rather , definitions : 
definitions tha t reflec t insigh t int o th e force s tha t construc t "race " 
without blindl y perpetuatin g th e nee d fo r it . "Race, " afte r all , is , i n 
Edward Said' s words, "th e product o f huma n work. " I t i s made; it ca n 
be re-made . 

We do not tal k enough abou t th e way that we—as Americans—have 
made "race. " I f w e ignor e th e stor y o f it s origins , th e colo r lin e 
between us becomes an evolutionary truth , rooted i n some undiscover -
able prima l moment , shape d perhap s b y unalterabl e triba l instincts . 
Forged thi s wa y b y th e mysteriou s force s o f creation , th e stor y o f 
racism become s a t onc e to o profoun d an d to o elusiv e t o tell . Th e 
story, i n some importan t ways , also become s irrelevant , an d th e sens e 
of relie f i s compounded b y th e realizatio n tha t th e otherwis e painfu l 



166 |  In  the  Nature of  Things:  Myths of Race and Racism 

history i s no t on e o f "our " making : i t jus t happened , it' s nobody' s 
fault, an d it' s nobody' s responsibility . 

But there is a story t o tell , and i t contains some embarrassing truth s 
for thos e wh o toda y den y it s relevance. An d i f the stor y i s painful t o 
hear, i t i s nonetheles s a n ultimatel y empowerin g one , fo r i t suggest s 
that th e racis m that pervade s America' s sou l i s no les s an artifac t tha n 
the law s tha t formaliz e it ; an d tha t th e promise s o f Reconstruc -
tion—challenged a s they hav e bee n b y nullificatio n an d interposition , 
by obstinac y an d avoidance , an d no w b y th e resanctificatio n o f 
"private" decisio n makin g an d economics—remai n toda y bot h viabl e 
and full y realizable . A s Frederic k Douglas s sai d o f slaver y ove r a 
century ago , "[W]hat man can make, man can unmake"; "race"-ism, the 
history suggests , i s fo r u s no w t o unmake. 46 

We migh t begi n b y rejectin g it s myths : tha t "race " i s natural; tha t 
the processes o f respondin g t o rac e "differences " ar e natural. An d thi s 
myth a s well: that the resultant hierarch y reflect s no t merel y "natural " 
differences, bu t "neutral " valuation s o f huma n worth . Tha t i s th e 
myth o f merit . 



A Neutra l Qualificatio n 
Myths of the Market 

Two explanations  are  typically  offered  for the  extraordinary 
divorce between  the  ideal  of  equality  and  the  reality  of  widespread 
inequity. The  first, the  "official"  explanation, is  that inequality  is  rooted 
in the  disruption of  market forces  caused by malicious  acts  of discrimina-
tion; the  second, the "unofficial"  explanation,  is  that inequality  is  rooted 
in the  natural inferiority  or  superiority of  individuals or  groups. The  two 
explanations are  really  more  complementary  than  they  are  alternative: 
both suppose  that people,  as  individuals  or  as  groups, are  either  more  or 
less deserving  of  some reward  based  on their  "merits,"  and  both  contend 
that inequity—a  wrongful  inequality—exists  only  where  those "merits  " are 
not duly  rewarded.  The  explanations differ  primarily in  their  focus: in  the 
official view,  merit  is  something that  bad  people refuse  to  recognize  in 
others; in the  unofficial  view,  merit  is  something that  unfortunate  people 
just don't  have  very  much  of 

This chapter is about the  "official"  explanation. It  is  about the  attempt 
to confront  the  contradictions of  equality—or rather,  the  attempt to  elude 
them—through the  fiction of  equal opportunity. It  is  about the  contention 
that inequality  is  not  simply  caused  by  the  malicious  denial  of  equal 
opportunity, but  rather  that  inequality  should  be  defined as  that  denial. 
It is  about  the  feeble  attempt  to  guarantee  equality  by  eradicating 
"intentional" discrimination,  as  if a market  "freed"  from discrimination 
would be  equally open to all. It  is  thus about the  naive faith in  the  ability 
of the "free"  market to  produce just results,  the blind faith in  the  fairness 
and neutrality  of  the market's schemes.  It  is,  in fact, about  our  congenital 
blindness to  the  realities of contemporary discrimination:  the  unconscious 
assumptions and  structural  biases  that  pervade  social,  economic,  and 
political life.  It  is  about  the  "official"  myth  of  merit,  the  myth  of  the 
market. 
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Prologue 

We used to play whiffl e bal l in the alley behind the row house s on m y 
block. Everybod y played : th e boys , th e girls , the men , th e women ; 
Mr. Marsinison , wh o ha d just on e ar m an d was the steady pitcher an d 
could strik e anyone ou t anytim e h e wanted to, which was, fortunatel y 
for al l o f us , really never ; an d me . I  was little an d skinn y an d despit e 
my ver y thic k glasses , wa s prett y muc h blin d i n on e eye , bu t thes e 
things somehow didn' t matte r i n whiffl e ball , and fro m th e age of fiv e 
on I  played nearl y al l the time , and I  think I  was actually prett y good . 

We move d whe n I  wa s eleve n t o a  neighborhoo d withou t ro w 
houses, withou t alley s an d withou t game s o f whiffl e ball . Th e kid s 
there i n fac t playe d non e o f th e game s I  ha d grow n u p with : no t 
whiffle ball , no t Wall-Ball , not Rundown , no t kick-the-can . Th e kid s 
played other game s in this new neighborhood, game s called two-square 
and four-squar e an d a  somewha t mor e violen t gam e called , quit e 
misleadingly, medicin e ball . 

The strangest gam e of al l was somewhat les s violent than it sounded . 
In th e gam e tha t I  though t th e kid s wer e callin g "sock-her, " yo u 
neither go t t o "sock " anybod y nor , fo r tha t matter , pla y wit h an y 
"hers": a t m y ne w school , th e girl s dutifull y stoo d o n th e sideline s 
while th e boy s playe d th e game . 

Which mad e even less than no sense , since the boys di d not pla y th e 
game particularly well . O r that , at least , was my considere d view afte r 
five minute s o f m y firs t recess . M y new classmates seemed completel y 
unable t o contro l th e black-and-whit e ball : they kicke d a t it , kneed a t 
it, ha d i t bounc e of f thei r torso s and , mos t ridiculously , of f th e top s 
of thei r sill y littl e heads . 

Not a  single ki d seeme d abl e t o catc h th e ball . Excep t me . I t wa s 
still fairl y earl y i n th e game , and I  think I  was trying t o mak e a  goo d 
impression—maybe sho w of f a  little , mayb e jus t fi t in . Th e bal l wa s 
sailing toward m y team' s en d o f th e field , an d I  ra n unde r it , jumpe d 
in th e ai r a s it floate d dow n towar d m y teammates , an d caugh t i t jus t 
before i t conke d ye t anothe r haples s sou l i n the noggin . I  cradled th e 
ball securel y i n bot h hand s an d barrele d towar d th e opposin g en d 
zone. 

But n o on e trie d t o sto p me . Th e res t o f th e kid s al l just stopped . 
Something wa s wrong . I  loope d aroun d th e stunne d oppositio n an d 
began runnin g bac k towar d th e othe r goal . Stil l the kids didn' t move . 
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I wa s lost . I  kep t running , pas t m y motionles s classmates , searchin g 
each fac e fo r som e clue . Bu t ther e wa s nothin g there . 

I wa s stil l sprintin g a t midfiel d when , fo r n o apparen t reason , I 
threw th e bal l hig h i n the air , as high a s I could, an d the effor t cause d 
me t o fal l awkwardl y t o th e ground . I  fel t lik e I  was hurt , bu t I  go t 
up quickl y an d kep t o n running , bac k t o m y en d o f th e field , t o m y 
original position , wher e I  stoo d i n plac e fo r th e res t o f th e recess . 

I onl y move d onc e afte r that , whe n a  bal l wa s kicked righ t a t me . 
I raise d m y hand s t o catc h it , bu t manage d onl y t o knoc k i t t o th e 
ground, an d a  bunc h o f th e othe r kid s yelled , "Hands ! Hands! " an d 
pointed a t me , an d the y ra n u p an d snatche d th e bal l fro m wher e i t 
had lande d a t m y feet . I  was lef t standin g ther e feelin g ver y littl e an d 
very skinn y an d very stupi d an d oddly ashamed . I  did no t sa y a  word 
to anyon e a s w e filed  bac k int o schoo l whe n reces s wa s over . An d 
nobody sai d a  wor d t o me . 

A fe w day s later w e playe d softbal l a t recess . Excep t I  didn' t play . 
I didn' t ge t picke d t o b e o n a  team. S o I  sa t behin d th e backsto p an d 
watched, alon g wit h al l th e girl s i n th e clas s an d on e ver y pal e bo y 
who wor e glasse s eve n thicke r tha n mine . Th e clas s playe d softbal l 
almost ever y da y afte r that , an d I  neve r go t picked , an d neithe r di d 
any o f th e girl s or th e very pal e boy , wh o alway s brough t a  book ou t 
during recess , whic h starte d t o mak e som e sense . 

Sometime durin g th e secon d o r thir d wee k o f school , afte r ye t 
another miserabl e recess, our teache r asked us which basebal l tea m wa s 
going to wi n the National Leagu e pennant. H e went aroun d th e roo m 
asking th e kids , excep t h e didn' t as k ever y kid , onl y th e boys , an d 
each bo y woul d sa y a  team, almos t alway s th e Phillies , an d th e girl s 
would al l yell, "Yea! " cheerin g the ki d for pickin g th e Phillies , despit e 
the fact tha t th e Phillies were twenty game s out o f firs t plac e with jus t 
ten games left t o play. Aroun d th e room h e went, and the boys woul d 
say, "th e Phillies," and the girl s would say , "Yea! " unti l h e got to som e 
kid name d Brad , wh o sai d h e though t th e Red s woul d wi n th e 
pennant, becaus e the y le d b y tw o game s an d the y ha d th e pitchin g 
needed t o hol d o n dow n th e stretch , an d th e othe r kid s oohe d an d 
ahhed a t Brad' s superio r knowledge . Th e teache r calle d o n th e nex t 
boy, wh o quickl y said , "th e Phillies " an d th e girl s agai n said , "Yea! " 

Then th e teache r go t t o me . 
"Bobby, wh o d o yo u thin k wil l wi n th e pennant? " 
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I had no t sai d a  word sinc e I had arrive d there , whether I  had bee n 
called on o r not , an d I  was not abou t t o star t now . S o I sat there onc e 
again i n silence , lookin g dow n a t m y desk . 

He aske d again . "Bobby , wh o d o you thin k wil l win the pennant? " 
I reall y di d no t wan t an y par t o f this . 
"Bobby?" 
I coul d fee l m y fac e turnin g red . I  kep t lookin g down . 
Then I  guess he fel t lik e he had som e insight . "O r don' t yo u reall y 

care?" 
So tha t wa s it : I  wa s th e little , skinny , clums y ki d wh o can' t pla y 

sports and probably doesn' t know anything abou t sport s and probabl y 
doesn't care . Suddenl y ther e was very muc h a t stake here, and I  coul d 
feel m y fac e gettin g redder , an d the nee d to sa y something gre w mor e 
urgent, an d stil l I  looke d dow n a t m y des k an d m y mout h di d no t 
move. 

"Okay, Bobby . Terry , wh o d o yo u thin k . . . " 
"I don' t kno w wh o wil l wi n th e pennant. " 
It wa s me . 
"I don't kno w wh o wil l wi n th e pennant , bu t I  don' t thin k i t wil l 

be the Reds , because al l they hav e i s Nuxhall an d McDowell an d the n 
their pitchin g i s really pretty weak , an d their bullpe n ha s struggled al l 
year, an d I  kno w Pinso n an d Robinso n ar e havin g reall y grea t years , 
but th e Red s stil l aren' t scorin g tha t man y runs . S o I  don' t thin k i t 
will b e th e Reds. " 

There wa s a  long silence . 
"I think i t wil l b e th e Phillies. " 
The girl s al l said , "Yea! " Th e boy s al l nodded . An d th e teache r 

moved on . 
The nex t da y w e played softbal l an d I  go t picke d an d I  wa s put i n 

left field . Lat e in the gam e som e kid hi t a  high fl y bal l an d I  took of f 
after it , an d I  ra n dow n th e hil l tha t the y use d a s th e lef t field  fou l 
line, an d I  kep t runnin g an d runnin g an d a t th e botto m o f th e hil l I 
stuck ou t m y glov e and the bal l landed i n i t and I held on tightly , an d 
a couple o f kid s a t th e to p o f th e hil l starte d yelling , "h e caugh t it ! he 
caught it! " A s I jogged up th e hill I could hea r the excited chatter , an d 
a bunc h o f kid s said , "grea t catch! " an d som e patte d m e o n th e back , 
and I  heard th e teache r as k som e ki d whethe r I  really caugh t th e ball , 
and th e ki d sai d yes , he sa w it , and I  heard th e teache r sa y somethin g 
about ho w h e hadn' t figure d m e t o b e muc h o f a  ballplayer . 
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The nex t sprin g whe n w e forme d ou r officia l tea m fo r th e sixth -
grade Softbal l competition , I  was picke d t o pla y thir d base . I  wasn' t 
very good a s a third baseman ; second base was really my position. Bu t 
Jean Thompso n wa s picked t o pla y secon d base , and Jean Thompso n 
turned ou t t o b e one o f ou r bes t players , which was kind o f a  big deal , 
because Jea n wa s a  girl . 

I guess the mora l t o th e stor y i s that i t i s wrong t o assum e tha t jus t 
because a  kid i s skinny o r wear s glasse s o r doesn' t kno w th e rule s o f 
soccer, he can't pla y baseball . Also , I guess, that n o ki d wil l ever see m 
to be much o f a  ballplayer i f he—or she—never get s the chance to play . 

The Myth of  the Market 

In Americ a w e hav e forswor n assumption s abou t people' s talent s o r 
aptitudes base d on their race , gender, or apparen t disability . Everyon e 
is presume d t o posses s equa l ability ; eac h individua l i s afforde d th e 
same benefi t o f th e doubt . 

In Americ a w e hav e abolishe d attempt s t o exclud e peopl e fro m 
social, political , o r economi c lif e base d o n thei r race , gender , o r 
apparent disability . Everyon e i s afforded a n equa l opportunity ; eac h 
individual rise s o r fall s o n he r merits . 

There ar e occasiona l transgressions : a  fe w individual s apparentl y 
haven't gotte n th e word . The y stil l mak e assumptions , the y stil l 
exclude. W e punis h thes e act s o f maliciou s discrimination ; w e see k 
their elimination . The y ar e al l that stan d i n the wa y o f tru e equality . 

This i s our visio n o f equality : equalit y a s equal opportunity . Thi s 
is the root o f inequality : maliciou s denial s of equa l opportunity . Thi s 
is the myt h o f th e market , th e "official " myt h o f merit . 

Reconstructing the Market: Guaranteeing Equal Opportunity 

Will equal opportunity produc e a  genuine equality? Th e question wa s 
in the forefront o f much of the debate surrounding th e Reconstructio n 
effort. Som e argue d tha t i t would , tha t th e complet e liberatio n o f 
black American s woul d permi t the m t o assum e a n equa l posi -
tion—legally, politically , socially—wit h whit e Americans . The y 
opposed liberatio n fo r tha t reason . 
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Others argue d tha t i t woul d not , tha t eve n complet e liberatio n 
would leav e blac k American s i n a n inferio r position—perhap s no t 
legally, bu t probabl y politically , an d certainl y socially—t o whit e 
Americans. Thi s the y offere d i n suppor t o f th e cas e fo r liberation . 

From thi s perverse transpositio n o f logi c emerged ou r limite d idea l 
of equality : equality unde r law. Freedo m from forma l caste . Freedo m 
from forma l barrier s t o success . Equa l opportunity . 

There wer e to b e no guarantee s o f equa l outcomes . Thi s reflected , 
in part , th e epistemolog y o f th e day : thos e wh o believe d i n a  natura l 
order—white ove r red , whit e ove r yellow , whit e ove r brown , an d 
above all , whit e ove r black—wer e no t abou t t o def y th e law s o f 
creation. I t reflected , i n equa l part , th e politic s o f th e day : southern -
ers, Democrats , whit e me n i n general , wer e no t abou t t o surrende r 
their privileg e an d power . 

So slaver y wa s abolished , an d late r discrimination , t o ensur e equa l 
opportunity. Equa l opportunity , a  trul y free  market , woul d b e th e 
crowning achievemen t o f th e Reconstructio n effort . 

Even thi s was hard won . A t first , th e objection s wer e expresse d i n 
terms o f concern s fo r th e blac k man . H e wa s no t fi t fo r equa l 
opportunity; h e wa s no t fi t fo r freedom . 

In 183 7 Joh n C . Calhou n o f Sout h Carolin a ha d stoo d o n th e 
Senate floo r an d offere d th e conventiona l defens e o f slavery : th e 
Central Africa n race , he insisted, "ha d never existed in so comfortable , 
so respectable , s o civilize d a  condition, a s that whic h i t no w enjoye d 
in th e Souther n States. " 

The Civi l War ha d not necessaril y changed this view. Congressma n 
Robert Mallory , Democra t fro m Kentucky , reasserte d the position i n 
May o f 1862 . " I hav e mad e th e declaratio n upo n thi s floo r tha t th e 
condition o f slaver y is the ver y bes t conditio n i n which yo u ca n place 
the Africa n race . Tha t i s m y deliberat e conviction. " 

His compatrio t i n th e uppe r chamber , Senato r Garret t Davis , 
explained th e futilit y o f emancipation : " A negro' s ide a o f freedo m i s 
freedom fro m work , a s a general rule . .  . .  [I]n, I  may say , ninety-nin e 
cases out o f on e hundred , afte r the y wer e liberated an d acquire d thei r 
freedom, the y becam e lazy , indolent , thievis h vagabonds. " 

Republican Henry Wilson of Massachusetts responded to Davis with 
the evidenc e fro m th e nation' s capital : 



A Neutral  Qualification:  Myths of the Market |  17 3 

As a  class , the fre e colore d peopl e o f thi s Distric t ar e no t worthless , 
vicious, thriftless, indolent , vagabonds, criminals, paupers, nor are they 
a charge and a pest upon society . Th e Senator from Kentucky , sir , has 
no righ t t o appl y t o the m thes e disparagin g epithets . D o the y no t 
support themselves b y their industry an d thrift? D o they no t suppor t 
their own churches? D o they not suppor t their own schools? D o they 
not als o suppor t school s fo r th e educatio n o f whit e children , fro m 
which their own ar e excluded? 

But the questio n remained , i f thei r fetter s wer e removed , wha t woul d 
happen t o blac k Americans ? An d wha t woul d happe n t o th e whit e 
man? 

"What d o yo u inten d t o d o wit h th e slave s whe n the y ar e freed? " 
asked Congressma n Mallory . "Wher e wil l yo u giv e the m a  tarryin g 
place?" H e addresse d hi s inquir y t o Joh n Bingham : 

I know that the gentleman from Ohi o does not intend that this exodus 
from th e South shall find it s way into the State of Ohio .  . . No; he has 
too muc h regar d fo r tha t Stat e .  . .  ever to b e willing tha t th e black s 
shall g o there an d b e the competitor s o f th e fre e whit e me n fo r th e 
rewards o f labor . 

Bingham knew that, even outside the South, emancipation ha d been n o 
guarantee o f equa l opportunity : Massachusetts , b y la w o f 1787 , ha d 
made i t unlawful fo r a n "Africa n o r negro " to "tarry " withi n th e stat e 
for mor e tha n tw o months ; mor e recently , Kansa s had prohibite d th e 
entry o f fre e blac k Americans , a s ha d Illinois , Indiana , an d Oregon , 
through it s stat e constitution ; eve n Ohio , Bingham' s hom e state , ha d 
maintained—over th e congressman' s objections—it s ow n se t o f "blac k 
laws" designe d t o discourag e blac k emigration . Bu t Bingha m denie d 
that he would acquiesce ; he would never , he insisted, "consen t tha t an y 
man bor n upo n th e soi l o f thi s republic, b y an y vote o r word o f mine , 
shall b e exclude d fro m th e limit s o f an y state , m y ow n included. " 

He wa s tru e t o hi s word : jus t a  fe w year s later , Bingha m wa s th e 
principal draftsma n o f the first sectio n o f the Fourteenth Amendment , 
with it s guarante e o f th e "equa l protectio n o f th e laws. " 

In th e interim , th e debate s continue d ove r th e opportunitie s t o b e 
afforded blac k Americans . A n 186 4 dispute i n the Senat e over th e use 
of railcars injected, quite typically, the fear that equal access would lea d 
to "socia l equality. " "I f ther e wer e no t a  slav e withi n ou r state, " 
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declared Senator El i Saulsbury o f Delaware, " I still should wan t a  slave 
code to keep out you r intermeddlin g negroes who wish to associate o n 
terms o f equalit y an d t o rid e i n railroa d car s an d othe r publi c 
conveyances wit h whit e people. " 

Senator Lot M. Morrill, Republican fro m Maine , responded tha t th e 
question wa s not on e o f socia l equality , bu t o f equal opportunity , tha t 
is, blac k freedom : 

Sir, i t i s not a  question o f socia l o r political equality , o r the fea r o f it , 
that offend s th e Senato r an d those o f whom h e speaks ; it i s not a  real 
apprehension tha t the negroes will be made equa l in these respects . I t 
is a  question o f freedom , whic h put s the slave  out  of the power of th e 
master an d beyon d hi s control , tha t fill s thi s Chamber  wit h th e 
lamentations o f the Senator when question s o f this sort arise . 

Early the next year , in the debates over the Thirteenth Amendmen t i n 
the House , Thoma s T . Davi s o f Ne w Yor k mad e th e explici t merito -
cratic argumen t fo r emancipation : 

I a m not , sir , on e o f thos e wh o believ e tha t th e emancipatio n o f th e 
black race is of itself to elevate them to an equality with the white race. 
I believe in the distinction o f races as existing in the providence of God 
for his wise and beneficent design s to man; but I would make every race 
free an d equal before the law, permitting to each the elevation to which 
its own capacity and culture should entitl e it , and securing to each the 
fruits o f it s own progression . 

This we can d o onl y by removing every vestige o f African slaver y 
from th e American Republic . 

The clea r understanding , then , wa s that emancipatio n woul d produc e 
only equa l opportunity , no t necessaril y a political, social, or economi c 
equality. Senato r James W. Patterson, Republican o f New Hampshire , 
echoed thes e sentiment s i n th e uppe r chamber : 

Some gentlemen .  . . seem to fear a  fair competition between free whit e 
and black labor. Now , if the black man belongs to a  more intellectua l 
and vigorou s rac e than we,  then h e ough t t o triump h i n the conflict , 
and will . Bu t i f th e white ma n ha s a  larger brain , stronger an d mor e 
enduring muscles , and a more active temperament than the black, then 
he will conquer in this legitimate conflict , an d will gradually push th e 
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weaker race from th e continent, leaving the heritage o f liberties to ou r 
children afte r u s to the lates t generation . 

Freedom, then , wa s t o includ e th e freedo m t o fail . Eve n freedom' s 
advocates insiste d tha t failur e was , inevitably , th e blac k man' s fate . 

After emancipation , meritocrac y afforde d th e rational e fo r bot h 
sides in the debate ove r equality . Fo r advocates of Reconstruction, th e 
argument wa s that th e souther n state s afforded n o rea l equal opportu -
nity. Republica n congressma n Ignatiu s Donnelly reviewe d the variou s 
"black codes" : "Al l this," he concluded, "mean s simply the reestablish -
ment o f slavery. " 

The Freedmen' s Burea u bil l o f 186 6 wa s par t o f th e response . I t 
extended the federal government's protection o f freed black Americans; 
as Donnelly explaine d i n support o f the bill , "i t is as plain to m y min d 
as th e su n a t noonday , tha t w e mus t mak e al l th e citizen s o f th e 
country equa l befor e th e law ; tha t w e mus t brea k dow n al l wall s o f 
caste; that w e mus t offe r equa l opportunitie s t o al l men. " 

But equal opportunity—deference t o the market—was the argumen t 
on th e othe r sid e a s well. Th e Freedmen' s Burea u bil l wa s vetoed b y 
President Andre w Johnson. A s Johnson explaine d i n his veto messag e 
of Februar y 29 , 1866 , the freedme n neede d n o help : 

The laws that regulate supply and demand will maintain their force, and 
the wages of the laborer will be regulated thereby. Ther e is no danger 
that the exceedingly great demand for labor will not operate in favor of 
the laborer . 

It i s earnestl y hope d tha t instea d o f wastin g away , [th e freedmen ] 
will, b y thei r ow n efforts , establis h fo r themselve s a  conditio n o f 
respect, ability, and prosperity. I t is certain that they can attain to that 
condition onl y through thei r own meri t an d exertions . 

The Senate vote to overrid e the veto fel l two votes short o f the neede d 
two-thirds, bu t i n July, a  second versio n o f th e bil l wa s enacte d ove r 
Johnson's veto . 

The sam e dialogu e wa s repeate d fo r th e Civi l Right s Ac t o f 1866 , 
the ideological and rhetorical precursor to the Fourteenth Amendment . 
The bil l provide d tha t 

all person s bor n i n th e Unite d State s . . . ar e hereb y declare d t o b e 
citizens o f th e Unite d State s .  .  .  and suc h citizens , o f ever y rac e an d 
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color, an d withou t regar d t o an y previou s conditio n o f slaver y o r 
involuntary servitud e .  .  .  shall hav e the sam e righ t . . . t o mak e an d 
enforce contracts , to su e .  .  .  and to ful l an d equa l benefi t o f al l laws 
and proceedings fo r th e securit y of perso n an d property , a s is enjoye d 
by white citizens .  . . any law, statute, ordinance, regulation, or custom, 
to the contrary notwithstanding . 

Explaining his support fo r th e bill , Representative Henr y J. Raymond , 
Republican o f New York, insisted that emancipation coul d only be the 
beginning: "Havin g gone thi s far , I  desire to g o on b y successiv e step s 
still farther, an d t o elevat e them i n al l respects, so far a s their facultie s 
will allow an d our powe r wil l permit u s to do , to a n equality wit h th e 
other person s an d race s i n thi s country. " 

Again, Johnson vetoed . Again , hi s vision o f meritocrac y provide d 
the rationale : 

The white race and the black race of the South have hitherto lived together 
under th e relatio n o f maste r an d slave—capita l ownin g labor . Now , 
suddenly, tha t relatio n i s changed , an d a s to th e ownership , capita l an d 
labor ar e divorced . The y stan d no w eac h maste r o f itself . I n thi s ne w 
relationship, on e bein g necessar y t o th e other , ther e wil l b e a  ne w 
adjustment, whic h both are deeply interested in making harmonious. Each 
has equal power in settlin g the terms, and i f lef t t o the laws that regulat e 
capital an d labor , i t i s confidentl y believe d tha t the y wil l satisfactoril y 
work ou t the problem. Capital , it is true, has more intelligence; but labo r 
is never so ignorant a s not to understand its own interests, not to know its 
own value , an d no t t o se e tha t capita l mus t pa y tha t value . Thi s bil l 
frustrates thi s adjustment . 

On Apri l 6  the Senat e vote d t o overrid e 3 3 t o 15 ; the nex t day , th e 
House vote d t o overrid e 12 2 to 41 . I t wa s the firs t tim e i n America n 
history tha t Congres s enacte d a  majo r piec e o f legislatio n ove r th e 
president's veto . 

And s o i t went . Fo r eac h ne w measure , equality' s friend s insiste d 
that interventio n wa s needed to provide a  true equality o f opportunit y 
to th e freedman ; onl y the n coul d h e succeed—or , a s man y claimed , 
fail—on hi s merits . An d fo r eac h ne w measure , equality' s opponent s 
insisted that there had been too muc h interventio n already ; nature ha d 
already decree d th e blac k man' s status , an d sh e shoul d no w ru n he r 
inevitable course . 
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Subsequent debate s ofte n focuse d o n th e critica l predicates to equa l 
opportunity. Fo r many , education wa s the key. A s Senator Olive r H . 
P. T . Morton , Republica n fro m Indiana , explained : 

Intelligence ha s always prevailed agains t numbers , and always will; .  . . 
the present educate d classe s of the people of the South will control the 
new governments, and they will continue to do so until you educate all 
the othe r classes of the southern people . .  . . the only way we can take 
control of the colored people of the South out of the hands of their late 
masters i s by educating them . 

"I regard i t a s a fundamental condition, " Morto n concluded . "Educa -
tion i s essentia l t o reconstruction. " 

Charles Sumne r agreed , an d hi s amendmen t t o th e supplementar y 
Reconstruction bil l o f 186 7 promise d a n "ope n publi c education" : 
"Without education, " Sumne r argued, "your beneficen t legislatio n ma y 
be a  failure . . . . I n a  republi c Educatio n i s indispensable. " 

Senator Georg e H . William s o f Orego n inquired , "Doe s thi s 
proposition mea n tha t eac h schoo l shal l b e equall y ope n t o person s 
without distinctio n o f rac e o r color , tha t ther e shal l no t b e suc h a 
thing a s a  schoo l fo r whit e childre n an d a  schoo l fo r blac k children , 
but tha t eac h an d ever y schoo l shal l b e ope n t o bot h races? " 

Sumner's commitmen t t o a  genuin e equalit y o f opportunit y the n 
became clear : "I f I  shoul d hav e m y way , accordin g t o th e tru e 
principle, i t would b e that schools , precisely lik e the ballot-bo x o r th e 
rail cars , shoul d b e ope n t o all. " Bu t Sumne r kne w th e politica l 
realities: "But the proposition i s necessarily general in character; it does 
not g o int o details. " Eve n a t that , Sumner' s amendmen t wa s defeate d 
when the forty vote s were evenly divided; equality o f opportunity ha d 
its limits . 

Equal opportunit y ofte n informe d th e debate s ove r suffrage , ove r 
"political equality. " Opponent s insiste d tha t politica l equalit y woul d 
lead ultimatel y t o th e politica l subordinatio n o f th e whit e man ; tha t 
was no t th e kin d o f equa l opportunit y the y wer e willin g to concede . 
Senator Thoma s A . Hendricks , Democra t o f Indiana , explaine d hi s 
opposition t o blac k suffrag e i n th e Distric t o f Columbia : 

[I]n th e Distric t o f Columbia , th e negr o populatio n almos t equals , I 
believe, the white population, and I think a t some election recently the 
negro vote was larger than the white vote. . . . I t is a very different an d 
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important questio n i n th e Distric t o f Columbi a whethe r th e negroe s 
shall hav e the politica l powe r tha n i t i s in th e Stat e o f Ohio , where th e 
white race , notwithstandin g thi s privileg e migh t b e extende d t o th e 
negroes, woul d maintai n it s supremacy . 

"I am oppose d t o thi s policy," Hendr ick s concluded , "whic h subjugate s 
the whi t e rac e t o th e colore d race. " 

Senator Jame s Pat terso n responde d t o th e clai m tha t blac k suffrag e 
established "negr o supremacy" : 

I repe l th e charge . I t simpl y recognize s th e politica l equalit y o f th e 
races accordin g t o th e dogm a o f th e fathers , an d leave s bot h blac k an d 
white a t libert y to wor k ou t thei r position i n societ y accordin g t o thei r 
capacities. I s not tha t righ t judged b y an y law, human o r divine? I f th e 
white ma n complain s o f suc h legislation , h e exhibit s a  cowardl y wan t 
of confidenc e i n hi s ow n abilities . 

Pat terson the n mad e clea r th e meritocrati c defense : 

The socia l statu s o f me n i s determined b y origina l capacity , an d canno t 
be fixe d o r safel y tampere d wit h b y legislation . A  fai r chanc e fo r all , 
leaving th e res t t o Go d an d nature , i s th e fundamenta l axio m o f fre e 
governments. 

We canno t leve l th e eart h whil e it s interna l force s ar e a t work ; 
neither can we bring society to a  social equality while the original force s 
of characte r ar e unequall y distributed ; bu t socia l an d intellectua l 
differences canno t b e made a n excuse for an y class monopoly of politica l 
power. Equalit y befor e th e la w i s the groundwor k o f ou r civi l fabric . 

Senator Olive r H . P . T . M o r t o n echoe d thes e view s i n th e debate s 
over suffrag e i n th e souther n states , a  precursor t o th e introduct io n o f 
the Fifteent h Amendmen t : 

It i s a  littl e remarkable , Mr . President , tha t wheneve r an y allusio n i s 
made to placing the negr o upon a  political equalit y with the white man , 
they cal l i t placing hi m ove r the whit e man ; thereby conceding , a s they 
do, tha t i f h e i s made equa l t o th e whit e ma n i n politica l right s h e wil l 
become hi s superior . I  have neve r insulte d th e whit e rac e tha t way . I 
have alway s suppose d the y wer e capabl e o f takin g car e o f themselves ; 
especially when thei r numbers were equal an d certainly when the y wer e 
superior. 
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Congressman Joh n H . Broomal l o f Pennsylvani a was , i n a  sense , 
more sympatheti c t o the claims of the Democratic opponent s o f blac k 
suffrage. " I am willing to conced e o f late, " he told th e House , "tha t i f 
the Democrat s ar e t o b e kep t abov e th e negroe s i n th e socia l scal e 
there mus t b e som e discriminatin g legislatio n i n thei r favor. " 

"[PJolitical right s are needed for the preservation o f our civi l rights," 
Broomall explaine d o n anothe r occasion , "an d th e ma n wh o i s poo r 
and ignoran t an d lo w ha s mor e necessit y fo r politica l right s tha n th e 
man wh o i s learne d an d wealth y an d elevated. " Hi s argumen t the n 
took anothe r derisiv e turn . "I f th e negr o get s s o fa r abov e th e 
Democrat tha t h e ca n rea d an d writ e whil e th e Democra t cannot , I 
will refuse t o exclude the Democrat's vot e on that account. " Laughte r 
filled th e Republica n sid e o f th e chambers . "Thoug h h e may b e poo r 
and ignorant , I  wil l giv e hi m a  vote. " 

In the end , th e argumen t fo r equa l opportunit y wa s certain t o wi n 
the day ; bot h sides , afte r all , wer e advancin g it . Th e questio n 
ultimately wa s a  qualitative one : how genuin e woul d th e equalit y be ? 
For thos e oppose d t o Reconstruction , th e empt y formalis m o f 
neutrality woul d suffice . Fo r thos e wh o frame d congressiona l 
Reconstruction, a  real effort wa s needed to secur e a  practical equality . 
As Senato r Henr y Wilso n explained : 

Our great purpose is to make the citizens of the United States equal in 
rights and privileges; to make the Declaration of Independence the living 
faith, th e practica l polic y o f th e nation . Whe n tha t grea t wor k i s 
completed—and the great struggle will go on until it is completed—intel-
lect, character , an d worth wil l win thei r proper places an d wield thei r 
legitimate influences . 

Black American s largel y accepte d thi s limite d conceptio n o f 
equality. I n th e statewid e freedmen' s convention s o f th e immediat e 
postwar era—th e beginnin g o f blac k America' s organize d politica l 
movement—convention delegate s generally pursued equality before th e 
law: lega l right s essentia l t o th e protectio n o f thei r live s an d thei r 
family, and to the acquisition o f property. Conspicuousl y absen t fro m 
the convention s wer e call s fo r socia l o r economi c equality , fo r 
reparations, o r redistribution s o f wealth . Equalit y o f opportunit y 
appeared sufficient . 
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Perhaps thi s reflecte d onl y th e politica l realities . "Socia l equality " 
was the Democrats ' bogeyman : behin d ever y attemp t t o brea k dow n 
the wall s o f cast e loome d th e specte r o f "amalgamation, " an d whit e 
America insiste d tha t i t wa s no t read y fo r that . Blac k Americans , 
meanwhile, ha d experience d plent y o f "amalgamation, " an d i t wa s 
rarely voluntary; a  people who had already experienced "socia l equality 
with a  vengeance" wer e unlikel y t o mak e i t a  continuin g objective . 

Economic equality , a s i t ha d bee n conventionall y understood , ha d 
been almos t entirel y absen t fro m th e Reconstruction project s o f bot h 
the stat e an d federa l governments : "fort y acre s an d a  mule " wa s 
William T . Sherman' s field  orde r an d nothing more . Indeed , the ver y 
idea o f economi c equalit y wa s transforme d b y th e ideolog y o f equa l 
opportunity: "Reconstruction, " Eri c Fone r writes , "ma y b e see n a s a 
decisive moment i n fixing the dominant understandin g o f free labo r a s 
freedom o f contrac t i n th e labo r market , rathe r tha n ownershi p o f 
productive property. " Fo r the most part , black Americans could hop e 
only t o escap e slav e labor fo r th e uncertai n futur e o f wag e labor , an d 
even that aspiratio n was easily subverted b y apprenticeship, sharecrop -
ping, an d tenanc y schemes . Throug h i t all , the whit e stranglehol d o n 
property remaine d secure . 

In part , too , th e acceptanc e o f "equa l opportunity " likel y reflecte d 
the blac k leadership' s ow n conceptio n o f th e natura l order . The y 
knew th e falsenes s o f th e myt h o f natura l inferiority ; surel y equa l 
opportunity, genuinel y equa l opportunity, wa s all that was needed fo r 
racial hierarchy' s demise . The y knew—an d o f cours e the y wer e 
right—that i t would tak e more than "nature " to keep black American s 
in thei r place . 

The problem was , white Americ a kne w i t too. Wh y els e enact th e 
"black codes, " perpetuatin g a  "virtua l slavery" ? Wh y els e oppose th e 
basic guarantees o f civi l rights , of equalit y unde r law ? Wh y els e decry 
a "socia l equality," wh y lament blac k "competitor s . . . fo r th e reward s 
of labor, " wh y porten d th e en d o f whit e politica l "supremacy" ? 

For al l the overblown rhetori c of congressional debates , it may have 
been a  North Carolin a farme r wh o sai d i t mos t succinctly : "I f w e le t 
a nigge r gi t equa l wit h us , th e nex t thin g w e kno w he'l l b e ahea d o f 
us."1 

So whit e Americ a mad e sur e he' d neve r reall y ge t th e chance . 
* 
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A centur y an d a  half later , th e debat e ove r equa l opportunit y i s full y 
resolved: w e ar e committe d t o equa l opportunit y fo r all . Still , ou r 
commitment beg s th e question : wil l equa l opportunit y produc e 
equality? 

Consider thi s simpl e dilemma . Presumabl y w e hav e seize d o n th e 
nobler sentiment s o f th e Reconstructio n framers , an d w e celebrat e 
today no t thei r racism , bu t thei r commitmen t t o equa l opportunity . 
But a  discomforting pictur e emerges . I f we no longe r believ e i n racia l 
or gende r superiority , an d i f ou r commitmen t t o meritocrac y i s 
genuine, the n wh y i s our societ y marke d b y suc h grotesqu e inequali -
ties, inequalities that confor m wit h frightening precisio n t o the natura l 
hierarchy w e n o longe r accept ? 

There ar e tw o typica l answers . On e i s tha t meritocrac y i s stil l 
handicapped by invidious discrimination, the marketplace still distorted 
by the inefficient prejudice s o f maliciou s individuals . Ou r governmen -
tal effort s t o promot e equalit y remai n premise d o n thi s notion : whe n 
maliciously constructe d barrier s to equal opportunity ar e removed, w e 
are assured , equalit y wil l b e attained . 

But fro m tim e t o time , pseudoscientifi c work s lik e The  Bell Curve 
surface t o remin d u s of a  second explanatio n fo r ou r socia l inequities : 
we ar e no t trul y equa l afte r all . Th e epistemolog y tha t shape d muc h 
of th e Reconstructio n effor t remain s th e unofficia l cultura l under -
standing ove r a  century later : inequality canno t b e eliminated becaus e 
it inhere s i n th e natura l order . 

Of course , th e overtl y racis t rhetori c o f natura l inferiorit y ha s 
largely disappeare d fro m ou r publi c discourse . Bu t i t i s a n oddl y 
uneasy understanding that we have achieved. Toda y even comparative-
ly mild inferences o f racial inferiority ar e apt to provoke a n angst-fille d 
public rebuke ; at the same time, however, this rebuke i n turn i s certain 
to stimulat e a n eve n mor e angst-fille d publi c hand-wringin g ove r th e 
"politically correct " suppressio n o f "ideas. " W e ar e o f tw o minds , i t 
seems, abou t thes e notion s o f natura l inferiority : w e ar e n o longe r 
willing t o giv e publi c sanctio n t o thes e views , bu t w e ar e no t quit e 
prepared t o sa y tha t the y s o lac k legitimac y a s t o b e beyon d ou r 
marketplace o f "ideas. " I n short , we cannot approv e o f those who sa y 
it, bu t neithe r ca n w e faul t thos e wh o persis t i n believin g it . 

In fact , mor e folk s believ e i t than w e are prepared t o admit . I t i s as 
if there are two version s of th e story o f natura l inferiority : th e officia l 
understanding reflecte d i n ou r publi c discourse , whic h professe s 
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unequivocally t o rejec t al l such notions , and the unofficial versio n tha t 
in fact constitute s ou r curren t cultura l conception, whic h is not merel y 
open t o th e possibilit y o f a  natura l hierarchy , bu t whic h i n fac t 
implicitly embrace s it . 

So w e maintain , really , tw o explanation s fo r th e persistenc e o f 
inequality: th e officia l view , whic h blame s i t o n th e maliciou s act s of 
individual discrimination , an d th e unofficia l view , whic h attribute s 
inequality t o th e inheren t inferiorit y o f group s an d individuals . O n 
the surface , th e tw o explanation s woul d no t appea r t o shar e muc h i n 
common. Th e officia l vie w locate s inequalit y i n th e hear t o f a 
malicious oppressor ; th e unofficia l on e locate s i t i n th e natura l 
disabilities o f th e unfortunat e oppressed . Th e officia l vie w posit s a n 
end t o inequalit y wit h th e suppressio n o f group-directe d malice ; th e 
unofficial on e suggest s tha t inequalit y ca n be ende d onl y b y suppress -
ing merit . I n th e on e view , inequalit y i s an aberration ; i n th e other , 
inequality i s only natural . 

But th e tw o view s shar e this : they bot h defin e equalit y i n merito -
cratic terms , a s the opportunit y t o succee d accordin g t o one' s merits . 
In th e officia l version , thos e opportunitie s ar e artificiall y limite d b y 
malicious discrimination ; i n th e unofficia l view , the y ar e inherentl y 
limited b y natura l differences . Bot h views, however, shar e the centra l 
commitment t o meritocrac y a s the measur e o f equality . 

The tw o view s shar e thi s a s well : the y ar e bot h wrong . Bot h 
remain tie d t o th e untenabl e notio n o f a  "natura l order " i n tw o 
significant ways . Bot h ar e stil l roote d i n a n outmode d science : the y 
conceive o f peopl e i n essentiall y naturalisti c terms , an d thu s fai l t o 
appreciate th e significanc e o f cultura l force s i n shapin g bot h identit y 
and behavior . Moreover , the y bot h conceiv e o f th e socia l order—o f 
"merit"—in naturalisti c terms , a s somethin g innat e an d immutable . 
They thus fai l to recogniz e tha t the meritocrac y the y see k to vindicat e 
is itself contingent , an d inevitabl e onl y i n th e sens e tha t i t inevitabl y 
expresses the preferences, biases , and increasingly entrenched inequitie s 
of th e culture . Ou r criteri a o f merit , afte r all , ar e no t universal ; ou r 
schemes fo r assessin g meri t ar e no t neutral ; eve n th e processe s w e us e 
for evaluatin g th e validit y o f ou r scheme s ar e close d an d exclusive . 
Our meritocrati c scheme s were constructe d t o th e exclusio n o f man y 
of us, and function toda y withou t th e conscious deliberatio n o f hardl y 
any o f us ; ou r meritocracy , i n short , i s no t trul y "ours " a t all . 
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This i s why neithe r th e officia l no r th e unofficia l versio n offer s a n 
adequate accoun t o f ou r existin g inequities : bot h ar e blin d t o th e 
structural natur e o f inequality . An y effor t t o promot e equalit y tha t 
accepts as a given the fairness o f ou r meritocrac y i s doomed merel y t o 
replicate th e existin g patterns o f inequity . Becaus e meritocrac y i s no t 
the cur e fo r inequality ; i t i s the cause . An d i t i s no t fair . 

The Official Explanation: Intentional  Discrimination 

Will equa l opportunit y produc e equality ? 
The officia l mytholog y barel y comprehend s thi s question . Th e 

official myt h o f meri t defines equality i n market terms: equality, i n the 
official myth , is  "equa l opportunity, " equa l opportunity , tha t is , t o 
compete i n the social , political , o r economi c marketplace . Inequalit y 
is thus th e distortio n o f th e marketplac e cause d b y individua l act s o f 
malicious discrimination. Th e cure for such market imperfections—th e 
cure fo r inequality—i s t o purg e th e marke t o f thes e individua l act s of 
discrimination. Thu s th e marke t i s made free , an d whe n th e marke t 
is free, everyone enjoy s a n equal opportunit y t o succeed . I n the myt h 
of th e market , tha t i s the measur e o f equality . 

Like al l myths , th e myt h o f th e marke t i s elegan t enoug h t o b e 
believable an d familia r enoug h t o see m indisputable . Bu t i n fac t i t 
rests o n on e ver y shak y assumption . I t assumes , abov e all , tha t th e 
relevant market s ar e governe d b y neutra l forces , tha t the y ar e free 
from biase s tha t woul d impai r th e effort s o f distinc t cultura l groups . 
So, i n theory , minorit y cultura l groups—racia l minorities , women , 
people wit h disabilities—would b e disadvantaged neithe r b y thei r lon g 
history o f exclusio n fro m th e market s no r b y thei r contemporar y 
position a t th e botto m o f th e hierarch y o f marke t resources . 

The assumption , o f course , i s every bi t a s preposterous a s it sounds . 
The historica l exclusio n o f minorit y cultura l group s ensure s tha t th e 
markets ar e not , i n relevan t respects , "neutral " a t all ; on th e contrary , 
that exclusio n ha s produced a  significant divorc e betwee n th e abilitie s 
of these groups—both "real " and perceived—and th e abilitie s rewarde d 
by the market . Th e standing assumption behin d centurie s o f discrimi -
nation wa s tha t th e exclude d peopl e lacke d th e abilit y t o pla y th e 
game; their long-standin g exclusio n ensure d tha t thi s was so. Needles s 
to say , droppin g th e forma l barrier s t o th e marketplac e doe s no t 
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automatically remov e thes e disadvantages: i n a competitive game , the 
newcomer migh t no t eve n ge t picke d t o play . 

Thus th e rea l bia s tha t confront s cultura l minoritie s i s no t t o b e 
found i n th e consciou s act s o f maliciou s individuals . Rather , i t i s t o 
be found i n the effects o f centuries of exclusion fro m marke t participa -
tion: th e structura l disadvantage s create d b y a  comple x networ k o f 
unconscious assumption s an d materia l differences . Thi s i s th e rea l 
discrimination. 

The Myt h o f Intentiona l Discriminatio n 

Here i s ho w discriminatio n works , accordin g t o th e officia l 
mythology. 

A whit e able-bodie d ma n i s in charge of hirin g to fil l a  governmen t 
position. Ther e ar e fou r applicant s fo r th e position . On e i s a whit e 
able-bodied man . On e i s a  blac k able-bodie d man . On e i s a  whit e 
able-bodied woman . On e i s a  whit e ma n wit h a  disability . 

In on e scenario , th e whit e able-bodie d ma n get s th e job . Whe n 
asked t o explai n hi s choice , th e ma n i n charg e o f hirin g says , "Th e 
man I  hired was the bes t qualifie d fo r th e job." Thi s is not discrimina -
tion. 

In a  second scenario , th e whit e able-bodie d ma n agai n get s the job . 
When aske d to explai n hi s choice , the ma n i n charg e o f hirin g says , " I 
hate blacks , women, an d peopl e wit h disabilities. " Thi s is discrimina -
tion. 

It i s fairly eas y t o tel l thes e scenario s apart : th e firs t decisio n wa s 
motivated b y a n assessmen t o f neutra l qualifications , th e secon d b y 
group-based animus . Thi s is precisely th e distinction embrace d b y th e 
official mythology : th e decisio n motivate d b y animu s distort s th e 
market, th e decisio n motivate d b y meri t simpl y is  the market . 

It i s als o th e distinctio n embrace d b y th e Suprem e Court , whic h 
tells u s tha t th e "equa l protectio n o f th e law " ca n b e denie d onl y b y 
"purposeful" o r "intentional " discrimination . 

It let s a  lo t ge t by . 

The storie s o f Georg e Harle y an d John Seller s were told i n Chapte r 1 . 
To briefl y reiterate , Harley an d Seller s wanted t o b e police officer s i n 
the Distric t o f Columbia . Bu t the y faile d t o attai n a  score o f forty , a 
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passing score , o n Tes t 21 , th e civi l servic e exa m use d t o scree n 
applicants t o th e D.C . Polic e Department' s trainin g program . 

Test 21 was a multiple choic e test . I t tested "verba l ability. " A s the 
excerpt i n the introductor y chapte r indicates , it required applicant s t o 
identify th e "correct " definitio n o f words like "bounty " an d "promon -
tory"; "correct " analogie s involving concept s lik e "because, " "reason, " 
and "therefore" ; an d th e "correct " meanin g o f quote d passages , 
parables, an d assertion s o f conventiona l wisdom . 

No on e had eve r determined whethe r Tes t 21 bore an y relationshi p 
to th e substanc e o f th e department' s trainin g program . N o on e ha d 
ever determined whethe r Tes t 21 bore an y relationship t o the qualitie s 
needed t o b e a  goo d polic e officer . Bu t Harle y an d Seller s wer e 
excluded fro m th e training program becaus e o f their scores on Tes t 21. 
They weren' t alone . Othe r blac k candidate s faile d Tes t 21 . The y 
failed it , i n fact , a t fou r time s th e rat e o f whit e candidates . 

But i n 197 6 th e Suprem e Cour t insiste d tha t relianc e o n Tes t 2 1 
evidenced n o racia l discrimination , a t least , no t fo r purpose s o f th e 
Fourteenth Amendment' s guarante e o f th e "equa l protectio n o f th e 
laws." Th e onl y discriminatio n tha t mattered , th e Cour t ruled , wa s 
"intentional" o r "purposeful " discrimination ; disparat e racia l impacts , 
even a t a  ratio o f bette r tha n fou r t o one , di d no t prov e unconstitu -
tional inequality . 

"As a n initia l matter, " Justic e Whit e wrot e fo r th e Cour t i n 
Washington v.  Davis ', "w e hav e difficult y understandin g ho w a  la w 
establishing a racially neutral qualification fo r employment i s neverthe-
less racially discriminatory an d denies 'any person . . . equa l protectio n 
of th e laws ' simpl y becaus e a  greate r proportio n o f Negroe s fai l t o 
qualify tha n member s o f othe r racia l o r ethni c groups." 2 

He neve r explaine d ho w h e kne w tha t a  score o f fort y o n Tes t 2 1 
was " a raciall y neutra l qualification. " Th e statistic s migh t hav e 
suggested otherwise . Bu t th e statistic s di d no t matter . 

A "passin g score" o n Tes t 21 was a neutral qualification . I t was no t 
biased. Th e D.C . polic e departmen t di d no t hav e an y malic e towar d 
black applicants . I t wa s no t discriminating . Blac k folks , fo r som e 
darned reason , jus t couldn' t pas s th e test . 

Thus wa s th e requiremen t o f "purposefu l discrimination " mad e a 
part o f equa l protectio n law . Fro m tha t poin t forward , th e onl y 
discrimination tha t mattere d wa s th e discriminatio n tha t wa s "inten -
tional"—or mor e accurately, only the discrimination tha t the complain -
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ing part y migh t someho w prove  wa s "intentional. " Subsequen t case s 
made clea r precisel y ho w difficul t thi s woul d be . 

In 197 0 the Cleric s o f St . Viator , a  religious order , lease d a  fiftee n 
acre sit e i n Arlingto n Heights , Illinois , t o th e Metropolita n Housin g 
Development Corporatio n fo r th e purpos e o f buildin g 19 0 federall y 
assisted townhouses fo r low - and moderate-income families . Abou t 4 0 
percent o f th e eligibl e familie s i n th e are a woul d b e black . 

Construction o n th e sit e require d rezonin g b y th e villag e o f 
Arlington Height s fro m a  single-famil y zon e t o a  multi-famil y zone . 
Only twenty-seve n o f th e village' s sixty-fou r thousan d resident s 
(roughly .0 4 percent ) wer e black . Th e villag e denie d th e rezoning . 

The corporatio n sued . Th e U.S . Cour t o f Appeal s rule d tha t th e 
actions o f the village were unconstitutionally discriminatory ; th e area , 
it noted , exhibite d a  hig h degre e o f residentia l segregation , an d th e 
village was "exploiting " th e situatio n b y allowin g itsel f t o becom e an d 
remain a  nearl y all-whit e community . 

The Supreme Cour t reversed : there was no "purposefu l discrimina -
tion." Justic e Lewi s Powel l rule d tha t th e plaintiff s "simpl y faile d t o 
carry thei r burde n o f provin g tha t discriminator y purpos e wa s a 
motivating facto r i n th e Village' s decision. " Thi s wa s s o despit e th e 
fact tha t publi c testimon y a t th e rezonin g hearing s "migh t hav e bee n 
motivated by opposition t o minority groups"; despite evidence that th e 
village's rationale for it s decision—-to limi t multi-family use s to "buffe r 
zones" between single family an d non-residential—-was no t consistentl y 
applied; an d despit e th e fac t tha t th e Villag e Planner , whos e primar y 
responsibility include s zonin g an d plannin g matters , wa s neve r 
consulted fo r a  written o r ora l opinio n o n th e rezoning , a n omissio n 
Powell foun d "curious, " bu t evidentl y no t terribl y suspicious. 3 

The village' s planning proces s wa s neutral. I t wa s not biased . Th e 
village ha d n o malic e towar d blac k folks . I t wa s no t discriminating . 
Black folks , fo r som e darne d reason , jus t coul d no t see m t o fin d 
suitable housin g i n th e villag e o f Arlingto n Heights . 

Helen B . Feene y entere d th e Massachusett s civi l servic e i n 1963 . 
Eight years later, she was forty-nine year s old, widowed and with thre e 
children, earning $11,000 as a federal funds coordinator . I n 1971 , 1973, 
and again in 1974 , Feeney took th e Massachusetts civil service exam fo r 
the pos t o f assistan t secretar y o f th e boar d o f denta l examiners . Sh e 
did wel l eac h time : he r scor e wa s th e secon d highes t i n 197 1 and th e 
third highes t i n 1973 . Eac h time , however , sh e wa s bumpe d wa y 
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down th e eligibility list , replaced i n each case by mal e applicants. Th e 
reason: a Massachusetts law that grants an absolute, life-time preferenc e 
to veteran s applyin g fo r civi l servic e positions . 

Feeney sue d i n 1975 , contendin g tha t sh e wa s denie d th e equa l 
protection o f the law. A t the time of he r suit , 98 percent o f Massachu -
setts^ veteran s wer e male . Thi s wa s n o coincidence : unti l 197 5 onl y 
2 percent o f noncomba t arme d force s coul d b e female , a  limit se t b y 
federal law . 

Feeney's sui t note d tha t i n he r firs t decad e o f employment , fro m 
1963 to 1973 , 43 percent o f the people hire d for th e Massachusetts civi l 
service were women, bu t nearl y al l were hired for low-leve l slots . Thi s 
also wa s n o coincidence : unti l 197 1 th e Massachusett s veteran s 
preference la w contained a n exemption fo r jobs—nearly al l low-paying 
ones—"especially callin g fo r women. " 

Judge Josep h L . Taur o hel d tha t th e Massachusetts' s veteran s 
preference la w wa s unconstitutional . I t "permanentl y prevent s a 
nonveteran fro m achievin g a  plac e o n th e civi l servic e appointmen t 
test," an d becaus e "fe w wome n wil l eve r becom e veteran s .  . .  few, i f 
any, wil l ever achieve a  top position o n a  civil service eligibility lis t fo r 
other tha n position s traditionall y hel d b y women. " Th e state , Taur o 
concluded, wa s "intentionall y sacrificin g th e caree r opportunities " o f 
Massachusetts women . 

Judge Levin H. Campbel l agreed . Th e Supreme Court' s decisio n i n 
Washington v.  Davis,  h e acknowledged , require d proo f o f intentiona l 
discrimination; tha t requiremen t wa s me t here . "[T]h e cuttin g of f o f 
women's opportunitie s wa s a n inevitabl e concomitan t o f th e chose n 
scheme," h e wrote , "a s inevitable a s the propositio n tha t i f tail s i s up, 
heads mus t b e down . Wher e a  law's consequences ar e that inevitable , 
can they be meaningfully describe d as unintended?" T o rule otherwise , 
Campbell concluded , woul d mea n tha t th e guarante e o f equa l 
protection was , "in this area of employment , littl e more than a  hollow 
pretense." 

But i n 197 9 the Suprem e Cour t rule d otherwise . "'Discriminator y 
purpose,'" Justic e Potte r Stewar t wrot e fo r th e Court , "implie s mor e 
than inten t a s volitio n o r inten t a s awarenes s o f consequences . I t 
implies tha t th e decisionmaker , i n thi s cas e a  state legislature , selecte d 
or reaffirme d a  particular cours e o f actio n a t leas t in part 'becaus e of, ' 
not merel y 'i n spit e of, ' it s adverse effects upo n a n identifiable group. " 
That wa s no t th e cas e here , h e concluded : "nothin g i n th e recor d 
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demonstrates that this preference fo r veterans was originally devised or 
subsequently re-enacte d because it would accomplish the collateral goal 
of keepin g wome n i n a  stereotypi c an d predefine d plac e i n th e 
Massachusetts Civi l Service. " 

Justice Thurgoo d Marshall , joine d b y Justic e Willia m Brennan , 
dissented. "Althoug h neutra l i n form, " h e wrote , "th e statut e i s 
anything bu t neutra l i n application. " Th e veteran s preference , 
Marshall noted , reserve d a  majo r secto r o f publi c employmen t fo r a 
group tha t wa s ove r 9 8 percen t male ; the histori c exceptio n fo r job s 
"especially callin g fo r women " merel y compounde d th e problem : 

In practice , this exemption , couple d wit h th e absolut e preferenc e fo r 
veterans, has created a gender-based civil service hierarchy, with women 
occupying low-grade clerical and secretarial jobs and men holding more 
responsible an d remunerativ e positions . .  .  .  Such a  statutory schem e 
both reflect s an d perpetuates precisely the kind o f archaic assumption s 
about women' s role s which we have previously held invalid. 4 

But th e veteran s preferenc e statut e wa s neutral . I t wa s no t biased . 
The stat e o f Massachusett s harbore d n o malic e towar d wome n lik e 
Helen Feeney . I t wa s no t discriminating . Women , fo r som e darne d 
reason, jus t coul d no t see m t o ge t ahea d i n th e civi l servic e system . 

Warren McCleskey , a  black factor y worker , wa s convicted i n 197 8 
by a n all-white Georgi a jury o f tw o count s o f arme d robber y an d on e 
count o f murde r fo r hi s participatio n i n th e robber y o f a  furnitur e 
store and the killing of a  white police officer . Th e tria l court followe d 
the jury' s recommendatio n an d sentence d McCleske y t o death . O n 
petition fo r a  federal wri t o f habea s corpus , McCleske y claime d tha t 
the Georgi a deat h penalt y schem e wa s administere d i n a  raciall y 
discriminatory manne r i n violatio n o f th e guarante e o f th e equa l 
protection o f th e law . 

In suppor t o f hi s claim, McCleskey introduce d a  statistical analysi s 
of ove r tw o thousan d murde r case s prosecuted i n Georgi a durin g th e 
1970s. Th e "Baldu s study" indicate d that prosecutors sough t the deat h 
penalty i n 70 percent o f the cases involving black defendants and whit e 
victims, bu t onl y 1 9 percent o f th e case s involvin g whit e defendant s 
and black victims. Th e study also indicated that the death penalty wa s 
assessed i n 2 2 percen t o f th e case s involvin g blac k defendant s an d 
white victims , bu t jus t 3  percent o f th e case s involvin g whit e defen -
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dants an d blac k victims . Overall , th e stud y reveale d tha t thos e 
convicted o f killing white victims were eleve n times more likel y t o b e 
sentenced t o deat h tha n thos e convicte d o f killin g blac k victims . 
When i t controlle d fo r "nonracial " variables , th e stud y indicate d tha t 
black defendant s wer e 1. 1 time s mor e likel y t o b e sentence d t o deat h 
than whit e defendant s an d tha t defendant s charge d wit h killin g whit e 
victims were 4.3 times more likel y to b e sentenced to death than thos e 
charged wit h killin g black victims . Defendant s lik e McCleskey, blac k 
defendants charge d wit h killin g whit e victims , ha d th e greates t 
likelihood o f receivin g th e deat h penalty . 

The federa l tria l cour t assume d th e validit y o f th e stud y bu t 
concluded tha t i t di d no t "contribut e anythin g o f value " t o th e 
constitutional inquiry . A  divide d Cour t o f Appeal s affirmed . 

So to o di d th e Suprem e Court . Justic e Lewi s Powel l wrot e th e 
opinion fo r th e Court : "Ou r analysi s begin s wit h th e basi c principl e 
that a  defendan t wh o allege s a n equa l protectio n violatio n ha s th e 
burden o f provin g 'th e existenc e o f purposefu l discrimination.' " " A 
corollary t o thi s principle, " Powel l continued , "i s tha t a  crimina l 
defendant mus t prov e tha t th e purposefu l discriminatio n 'ha d a 
discriminatory effect ' o n him. " Powel l the n mad e clea r th e implica -
tions of thi s "corollary" : "Thus , to prevai l unde r th e Equal Protectio n 
Clause, McCleske y mus t prov e tha t th e decision-maker s i n his  case 
acted wit h discriminator y purpose. " An d tha t McCleske y ha d no t 
done—and almos t certainl y coul d neve r do . A s Powel l pu t it , 
McCleskey "offer s n o evidenc e specifi c t o hi s ow n case  tha t woul d 
support a n inferenc e tha t racia l consideration s playe d a  par t i n hi s 
sentence." 

But ho w coul d he ? Ho w woul d suc h evidenc e b e available ? Wha t 
more coul d h e offe r tha n th e patter n o f discrimination , wha t mor e 
could h e prove tha n th e probability tha t hi s case fit th e pattern? Ho w 
much mor e individualize d doe s proof eve r get ? A s the author s o f th e 
Baldus stud y woul d late r explain , 

As proo f o f classwid e discrimination , th e persistenc e o f a  statisticall y 
significant racial disparity of the magnitude estimated in McCleskey—after 
adjusting fo r al l plausible background variables that would be expected 
to b e an influence i n the system—i s commonly accepte d a s proof tha t 
race i s an influenc e i n a  highly discretionar y selection-proces s syste m 
and that rac e was the decisive factor i n some decisions. Moreover , it is 
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possible wit h th e McCleskey  dat a t o estimat e ho w man y fewe r deat h 
sentences would have been imposed if al l of the white-victim cases had 
been processed i n th e sam e manne r a s the black-victi m cases , or ho w 
many more deat h sentence s there would have been i f the black-victi m 
cases had been treated like the white-victim cases . Th e same logic and 
methodology ha s bee n use d no t onl y t o establis h th e no w generall y 
accepted fac t tha t cigarett e smoking causes cancer, but also to quantif y 
the numbe r o f lun g cance r death s tha t ar e th e produc t o f cigarett e 
smoking. 

But th e evidenc e wa s no t enoug h fo r th e Suprem e Court . Prove , 
they tol d McCleskey , discriminatio n i n your  case . 

But McCleskey also argued that the entire Georgia statutory schem e 
was discriminatory , an d tha t th e legislatur e shoul d b e oblige d unde r 
the Constitutio n t o fi x it . Failur e t o cur e th e obviou s discriminatio n 
violated McCleskey' s righ t t o th e equa l protectio n o f th e laws . 

But th e dispositio n o f Hele n Feeney' s clai m preclude d thi s argu -
ment: "Fo r thi s clai m t o prevail, " Powel l wrote , "McCleske y woul d 
have t o prov e tha t th e Georgi a legislatur e enacte d o r maintaine d th e 
death penalt y statut e because  of  an  anticipate d raciall y discriminator y 
effect." Ignoranc e o r indifference wa s again insufficient; onl y evidenc e 
of racia l malic e woul d suffice . 

Following Justic e White' s lea d i n Washington  v.  Davis,  Justic e 
Powell wa s candi d abou t th e factor s tha t informe d hi s decision : 

McCleskey's claim , taken to it s logical conclusion, throws into seriou s 
question the principles that underlie ou r entire criminal justice system. 
. .  .  [I]f w e accepte d McCleskey's clai m tha t racia l bias had impermis -
sibly tainte d th e capita l sentencin g decision , w e coul d soo n b e face d 
with similar claims as to other types of penalties . . . [a s well as] claims 
based o n unexplaine d discrepancie s tha t correlat e t o membershi p i n 
other minorit y groups , and eve n to gender . .  . .  [T]here i s no limitin g 
principle to the type o f challenge brought b y McCleskey. 

It wa s lef t t o Justic e Brennan , writin g i n dissent , t o poin t ou t th e 
obvious difficult y wit h thi s response : "Th e Cour t .  .  .  state s tha t it s 
unwillingness t o regar d petitioner' s evidenc e a s sufficien t i s base d i n 
part o n the fear tha t recognitio n o f McCleskey's clai m would ope n th e 
door t o widesprea d challenge s t o al l aspect s o f crimina l sentencing . 
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Taken on it s face, such a  statement seem s to sugges t a  fear o f too muc h 
justice." 

Brennan's dissenting opinion, joined by Justices Marshall, Blackmun, 
and Stevens , proteste d th e simpl e unrealit y o f th e decision : di d th e 
majority reall y believe that there was no discrimination i n the Georgi a 
death penalt y scheme ? Th e number s alon e wer e convincing , but , a s 
Justice Brenna n pointe d out , "Evaluatio n o f McCleskey' s evidenc e 
cannot res t solel y o n th e number s themselves . W e mus t als o as k 
whether the conclusio n suggeste d b y those numbers i s consonant wit h 
our understandin g o f histor y an d huma n experience . .  .  .  Fo r man y 
years, Georgia operated openl y an d formally precisel y the type o f dua l 
system th e evidenc e show s i s stil l effectivel y i n place. " 

But th e mos t convincin g proo f wa s th e mos t practical : 

The Court' s decision today wil l not chang e what attorney s in Georgi a 
tell othe r Warre n McCleskey s abou t thei r chance s o f execution . 
Nothing will soften th e harsh message they mus t convey, nor alte r the 
prospect that race undoubtedly will continue to be a topic of discussion. 
McCleskey's evidenc e wil l no t hav e obtaine d judicia l acceptance , bu t 
that wil l no t affec t wha t i s sai d o n deat h row . Howeve r man y 
criticisms of today' s decisio n ma y be rendered, thes e painful conversa -
tions will serve as the mos t eloquent dissent s o f all . 

But Georgia' s deat h penalt y schem e was neutral. I t wa s not biased . 
The Georgi a legislature , judges , prosecutors , an d jurie s harbore d n o 
special malic e towar d peopl e lik e Warre n McCleskey . The y di d no t 
discriminate. Peopl e lik e McCleskey , fo r som e darne d reason , jus t 
kept gettin g sentence d t o death . 

Warren McCleskey consistentl y maintaine d that h e was innocent o f 
the charg e o f murder . I n Jul y 1987 , a  chang e i n Georgia' s ope n 
records la w produce d ne w evidenc e fo r McCleskey' s defense . Th e 
evidence establishe d tha t th e principa l witnes s agains t McCleske y wa s 
in fac t a  jailhous e plan t wh o ha d bee n offere d a  favorabl e dea l b y 
prosecutors i n retur n fo r incriminatin g testimony . Prosecutor s ha d 
not reveale d thi s arrangemen t a t McCleskey's trial ; at leas t two juror s 
indicated that they would no t hav e voted for the death sentence if they 
had known o f the arrangement. Upo n a  second application fo r habea s 
corpus, a  federal distric t cour t judg e reprimanded th e prosecution an d 
ordered a  new trial . Ultimatel y th e Suprem e Cour t ruled , b y a  vot e 
of si x to three , tha t McCleskey' s argument s coul d b e properl y raise d 
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only i n a n initia l habea s corpu s petition . "I n refusin g t o gran t a  sta y 
to full y revie w McCleskey' s claims , the cour t value s expedienc y ove r 
human life, " Justic e Marshal l wrot e i n dissent . "Repeatedl y denyin g 
Warren McCleskey his constitutional right s is unacceptable. Executin g 
him i s inexcusable. " 

Nelson Mandela, president o f the African Nationa l Congress , joined 
in the effor t t o commut e McCleskey' s sentence . I n a  September 199 1 
letter t o th e Georgi a Boar d o f Pardon s an d Paroles , Mandel a wrote : 
"As a person wh o practice d la w a s a lawyer befor e m y imprisonment , 
I appreciate full y th e concept o f 'beyon d a  reasonable doubt. ' T o m y 
mind ther e i s fa r mor e tha n reasonabl e doub t i n th e cas e o f Warre n 
McCleskey, an d I  believ e tha t hi s executio n woul d b e a  tragi c 
miscarriage o f justice. " 

Support fo r McCleskey' s origina l clai m was published a t abou t th e 
same time . A  199 0 analysi s b y th e U.S . Genera l Accountin g Offic e 
revealed " a patter n o f evidenc e indicatin g racia l disparitie s i n th e 
charging, sentencing, and imposition o f the death penalty" throughou t 
the nation . Th e GA O identifie d twenty-eigh t independen t studie s 
confirming th e existenc e o f statewid e o r nationwid e racia l disparities . 

Early i n th e mornin g o f Septembe r 25 , 1991 , Warren McCleske y 
was strappe d int o th e electri c chai r a t th e Georgi a stat e priso n i n 
Jackson. Shortl y afte r thre e o'cloc k i n th e morning , h e wa s dead . A 
candlelight vigi l wa s hel d outsid e th e priso n wall s i n protest ; no t fa r 
away, a  man i n Ku Klux Kla n regali a held a  sign reading, "W e Suppor t 
the Deat h Penalty. " 

Earlier that summer , Justice Powell's biographer aske d him whethe r 
he woul d chang e hi s vot e i n an y case . "Yes, " h e replied , "McCleskey 
v. Kemp.  . . . I  hav e com e t o thin k tha t capita l punishmen t shoul d b e 
abolished."5 

Briefly reconside r ou r discriminatio n hypothetical , th e whit e able -
bodied mal e employe r wh o hire s anothe r whit e able-bodie d ma n fo r 
a governmen t job . Whe n aske d t o explai n hi s choice , th e ma n i n 
charge o f hirin g ma y say , "Th e ma n I  hired wa s the bes t qualifie d fo r 
the job. " O r h e ma y say , " I hat e blacks , women , an d peopl e wit h 
disabilities." Onl y th e latte r woul d giv e ris e t o a  clai m unde r th e 
Constitution; th e firs t woul d no t b e discrimination . 

It woul d no t b e discriminatio n eve n where ou r employe r ove r an d 
over, agai n an d again , hire s whit e able-bodie d men , explainin g eac h 
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time tha t the y ar e th e "bes t qualifie d fo r th e job. " Th e statistica l 
disparities woul d no t matter ; wha t i s neede d i s proo f o f intentional 
discrimination. 

It woul d no t b e discriminatio n eve n i f ou r employe r i s aware tha t 
his hiring practices have produced thi s disparity, an d eve n i f he know s 
that hi s particula r practice s inevitabl y wil l continu e t o produc e th e 
disparity. " I know," h e ma y say , "bu t I  do no t care. " Hi s awarenes s 
and indifference d o no t matter ; what i s needed i s proof tha t h e desired 
the disparat e results . 

It woul d no t b e discriminatio n eve n i f ou r employer' s "neutral " 
explanations leav e much o f th e disparit y unexplained , if , fo r example , 
when th e "neutral " criteri a ar e factore d out—i f w e accoun t fo r th e 
variables o f education , experience , an d s o on—ou r employe r i s stil l 
four time s more likely to hir e a white able-bodied ma n than a  similarly 
situated woman , minority , o r perso n wit h a  disability . Thes e 
probabilities d o no t matter ; wha t i s needed i s proof o f discriminatio n 
in th e individual  case . 

So, indeed , a  lo t get s by . Eve n more , i n fact , tha n thi s exercis e 
suggests. Fo r the truth is , the requirement o f "intentional " discrimina -
tion i s plague d b y problem s tha t transcen d th e distinction s amon g 
these various scenarios , problems s o fundamental tha t the y undermin e 
the integrity of the very concept o f "intentiona l discrimination " i n an y 
case, n o matte r wha t th e facts . 

There ar e three suc h problems . First , th e bar e insistenc e o n proo f 
of inten t suggest s a  rather od d preoccupatio n wit h th e mindse t o f th e 
discriminator an d a concomitant disregar d of the impact on the victim. 
For a  constitutional provisio n mean t t o protec t peopl e fro m th e pai n 
of discrimination—not "benign " discriminators from th e inconvenience 
of lawsuits—thi s preoccupatio n i s a t leas t slightl y perverse . 

Second, proo f o f inten t i s no t eas y t o com e by , i n par t becaus e i t 
may no t b e al l that rea l a  phenomenon, an d i n part because , howeve r 
real i t ma y be , i t i s no t eas y t o discer n bu t i s ver y eas y t o hide . 
Determining a n individual' s "intent " i s difficult ; gettin g a  fi x o n th e 
"intent" o f a  legislature o r a  state agency i s more difficul t still ; findin g 
proof o f that "intent " in the "no-comment," attorney-reviewed , double -
speak worl d o f moder n bureaucrac y i s al l bu t impossible . 

Third, an d b y fa r th e mos t importan t problem , th e insistenc e o n 
proof o f inten t seriousl y misunderstand s th e natur e o f contemporar y 
discrimination: i t i s more unconsciou s tha n conscious , mor e structura l 
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than individual . People—includin g stat e actors—generall y don' t 
"intend" t o discriminate , a t leas t no t i n th e usua l sens e o f tha t word ; 
they simply d o what they are told, do what they hav e always done, do 
what the law, or the regulations, o r the marke t seem s to demand . Th e 
built-in biase s o f th e scheme s the y implemen t guarante e disparat e 
results; thei r ow n unconsciou s assumption s reinforc e th e biase s an d 
prevent the m fro m re-appraisin g th e outcomes . I t al l jus t happens . 
Requiring proo f o f intentiona l discriminatio n simpl y let s mos t 
discrimination be . 

The Problem of  Perspective: Who Cares?  Ther e ar e a t leas t tw o distinc t 
perspectives t o conside r i n definin g wha t count s a s "discrimination. " 

Consider, first , th e perspectiv e o f th e victi m o f th e allegedl y 
discriminatory conduct . Imagin e bein g excluded fro m a n educationa l 
program, bein g denie d a  job o r promotion , receivin g a  harsh crimina l 
sentence, and knowing—as certainly as such things can be known—tha t 
more likel y tha n not , th e outcom e woul d hav e bee n differen t wer e i t 
not fo r you r race , you r gender , o r you r disability . Imagin e th e 
disappointment, th e frustration , th e bitterness , th e sadness , the anger . 
Then imagin e bein g tol d tha t yo u wer e no t th e victi m o f discrimina -
tion. 

This i s so , yo u ar e told , becaus e yo u mus t conside r th e othe r 
perspective. Thi s secon d perspective—th e state' s perspective—is wha t 
matters. An d the program, th e agency, the cour t di d not mean  t o hur t 
you. I t woul d b e unfai r t o penaliz e the m fo r you r misfortune ; 
without malic e in their heart s directed a t you, w e cannot sa y that the y 
have don e wrong . Yo u fee l aggrieved , bu t the y ar e innocent . 

And yo u wonder , "Wh o cares? " 
Why does their "innocence " matter ? Thi s is not, after all , a criminal 

proceeding, th e "rights " a t stak e ar e no t thos e o f th e stat e actors . 
What differenc e doe s i t mak e whethe r thei r heart s ar e pur e o r evil ? 
The effec t o f thei r action s i s the same , the har m the y hav e done i s the 
same, and you—and th e people like you—will continu e to feel the hurt . 
Is thi s wha t i t mean s t o receiv e th e "equa l protectio n o f th e laws" ? 
Should a  constitutiona l provisio n designe d t o protec t peopl e fro m 
discrimination b e so indifferen t t o thos e people' s perspective ? Shoul d 
it b e s o utterl y absorbe d wit h th e psyche s o f thos e i n power ? 
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They ma y b e good , bad , o r indifferent—i t doe s no t chang e wha t 
they hav e done , i t doe s no t chang e wha t the y wil l do , and i t doe s no t 
change th e wa y yo u feel . 

So the y didn' t mea n t o hur t you ; wh o cares ? 

My Cousin  Vinny  i s a funny movie . Jo e Pesc i plays thi s streetwise bu t 
courtroom-dumb novic e Ne w Yor k lawyer , Vinn y Gambini , wh o i s 
called o n t o defen d hi s innocen t cousi n fro m a  murde r ra p i n a  smal l 
Alabama town . Pesc i arrange s t o g o huntin g wit h th e loca l distric t 
attorney; i n hi s hote l room , h e trie s t o decid e wha t t o wear . Maris a 
Tomei play s Pesci' s girlfriend , Mon a Lis a Vito ; sh e doe s no t se e 
fashion a s a  priority . Th e scen e goe s lik e this : 

Vinny: Wha t a m I  gonn a wear ? 
Lisa: Wha t ar e yo u goin g t o hunt ? 
Vinny: I  don' t know . He' s go t a  .  .  .  he' s go t a  lo t o f stuffe d 

heads i n hi s office . 
Lisa: Heads? ! Wha t kind a heads ? 
Vinny: I  don' t know . He' s go t a  boar, a  bear, a  couple o ' deer . 
Lisa: Whoa ! You'r e gonn a shoo t a  dear? ! 
Vinny: I  don' t know . I  suppose . I  mean , I' m a  man' s man ; I 

could g o dee r huntin' . 
Lisa: A  sweet , innocent, harmless , leaf-eatin', doe-eyed little deer . 
Vinny: Hey , Lisa . I' m no t gonn a g o out ther e just t o wim p out , 

ya know ? I  mean , th e guy'l l los e respec t fo r me ; would yo u 
rather hav e that ? 
(Lisa stomp s int o th e bathroo m an d slam s th e door ) 

Vinny: Wha t abou t thes e pant s I  go t on ? Yo u thin k they'r e 
okay? 
(No response ) 

Vinny: Oh . 
(Lisa come s ou t o f th e bathroom ) 

Lisa: Imagin e you'r e a  deer . You'r e prancin ' along , y a ge t 
thirsty, y a spo t a  littl e brook . Yo u pu t you r littl e dee r lip s 
down t o th e cool , clea r water . Bam!!  A  fuckin ' bulle t rip s of f 
part o f you r head ! You r brain s ar e layin ' o n th e groun d i n 
little blood y pieces ! No w I  aks ya, would y a give a fuck wha t 
kinda pant s th e sonovabitc h wh o sho t y a wa s wearin'?! 6 
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That's abou t it . Whe n you'r e alway s unde r th e gun , an d somebod y 
keeps pullin g th e trigger , yo u don' t muc h car e abou t thei r fashio n 
sense, thei r stat e o f mind , o r ho w thei r da y ha s been . Thei r action s 
have consequences; you ca n fee l tha t reality ; the res t i s strictly fo r th e 
lawyers. 

The Problem of  Proof: Who  Knows? Ou r hypothetica l employe r swear s 
he hire s onl y th e "mos t qualified " candidates , regardles s o f thei r race , 
gender, o r disability . 

The bi g question : "I s h e tellin g th e truth? " I n almos t ever y case , 
there i s only on e hones t answer : "Wh o knows? " Probabl y no t eve n 
him. 

My siste r ha s a  little bo y name d Stephen , wh o i s the mos t wonderfu l 
little bo y i n th e world , an d thi s woul d b e tru e whethe r h e wa s m y 
godson o r not . H e ha s a  mischievous streak , o r a t leas t I  think i t i s a 
mischievous streak , bu t I  can' t reall y b e sure , whic h i s kin d o f th e 
point. Conside r thes e tw o honest-to-goodnes s stories . 

At th e ag e of four , Stephe n stil l liked to hav e hi s pacifier, whic h h e 
called—after th e manufacturer, I  think—his "binky. " M y sister thought 
that fou r wa s beyon d th e bink y age , an d sh e trie d a  variet y o f 
rhetorical appeals , persuasiv e means , and plai n sneak y scheme s t o ge t 
Stephen t o abando n hi s binky . Non e o f the m worked . 

My mothe r trie d he r luc k on e evenin g a s she was tucking Stephe n 
into bed . "Stephen, " sh e asked , "hav e yo u eve r hear d o f th e Bink y 
Fairy?" 

Stephen looke d a t he r suspiciously . H e di d no t answer . 
"You kno w abou t th e Toot h Fairy , don' t you , Stephen? " 
His eye s narrowed . H e nodded . 
"Well, th e Bink y Fair y i s just lik e th e Toot h Fairy . I f yo u leav e 

your bink y unde r you r pillo w tonight , the Binky Fairy wil l come an d 
take it , an d giv e yo u a  present i n return. " 

"What kin d o f present? " 
"Anything yo u want. " 
Stephen mulle d thi s over . M y mo m sense d he r opportunity . 
"What d o yo u wan t fro m th e Bink y Fairy , Stephen? " 
"Something." 
"Well wha t kin d o f something , Stephen? " 
"A gun. " 
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"A Powe r Ranger' s morphin g gun? " M y mo m know s th e lingo . 
"No." 
"A wate r gun? " 
"No." 
"What kin d o f gun , Stephen? " 
"A rea l gun. " 
"Stephen, wha t ar e yo u goin g t o d o wit h a  rea l gun? " 
Stephen di d no t hesitate . 
"Shoot th e Bink y Fairy. " 
It wa s quic k thinkin g fo r a  four-year-old . Bu t Stephe n outdi d 

himself a  few months later , during Thanksgiving dinne r a t my parents ' 
house. M y siste r wa s shepherdin g he r so n throug h hi s safet y lesson s 
for th e benefi t o f th e res t o f th e family . 

"Stephen," sh e asked , "wha t wil l yo u d o i f a  strange r offer s yo u 
candy?" 

"I won' t tak e it, " Stephe n replied , an d th e aunts , uncles , cousins , 
and grandparent s assemble d aroun d th e tabl e al l smile d an d clappe d 
their approval . 

"And wha t wil l yo u d o i f th e strange r trie s t o mak e yo u tak e th e 
candy?" 

"I'll ru n away. " Mor e clapping , a  littl e louder . 
"Stephen, wha t wil l yo u d o i f a  strange r offer s yo u a  ride? " 
"I won' t tak e it. " Stephe n i s now smilin g with prid e a s the famil y 

cheers hi m on . 
"And wha t i f th e strange r trie s t o mak e yo u tak e a  ride? " 
"I'll ru n away! " Th e applaus e builds . 
"And Stephen, " m y siste r continues , "wha t wil l you d o i f someon e 

offers yo u drugs? " 
"I won' t tak e 'em! " No w th e crow d goe s wild . 
"And wha t i f someon e trie s t o mak e yo u tak e drugs? " 
"I'll ru n away! " 
"Stephen, wil l yo u eve r tak e drugs? " 
"No!" 
"Never?" 
"Never!" 
The tabl e erupt s wit h on e fina l lou d cheer . Stephe n i s positivel y 

beaming. I t is , in all , a  very wonderfu l moment . 
As the dinne r wind s t o a  close, Stephen politel y ask s my mothe r i f 

he ma y b e excuse d fro m th e table . M y siste r survey s hi s plate . 
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"Stephen, yo u didn' t ea t an y o f you r lim a beans. " 
Stephen look s dow n a t hi s plate, a s if to verify . H e look s bac k up , 

but doesn' t sa y a  word . 
"You shoul d ea t you r lim a bean s first , the n yo u ca n b e excused. " 
Stephen look s bac k dow n a t hi s plate . H e isn' t budging . 
"Come on , Stephen , yo u lik e lim a beans. " 
Nothing. M y mo m intervenes . 
"What's wrong , honey , wh y didn' t yo u ea t you r lim a beans? " 
Stephen give s m y mothe r a  sideway s glance . 
"I though t the y wa s drugs. " 
Now I  don' t kno w i f Stephe n reall y though t hi s beans wer e drugs . 

In context , I  tend t o doub t it , bu t I  can' t b e sure . An d I  don' t kno w 
if Stephen reall y plan s o n shootin g th e Binky Fairy . Knowin g hi m a s 
I do , I  tend t o doub t it , bu t I  can' t b e sure . Kid s ar e tough t o figur e 
out; sometime s the y jus t sa y stuff . 

But why  the y sa y stuff—why the y do  stuff—is darne d nea r impossi -
ble t o say . Wa s Stephe n jus t playin g t o hi s audience ? I  don' t know . 
Was h e jus t lookin g t o ge t hi s way ? I  don' t know . Wa s h e jus t 
mimicking wha t h e ha d bee n taught ? O r wa s h e usin g wha t h e ha d 
been taugh t t o ge t wha t h e wanted ? O r wa s h e usin g wha t h e ha d 
been taugh t t o ge t wha t h e ha d bee n taugh t t o want ? 

It's a  littl e easie r wit h adults . A n adul t doesn' t threate n t o shoo t 
the Bink y Fairy ; h e know s better . A n adul t doesn' t mistak e lim a 
beans fo r drugs ; he knows better . An d when , i n eithe r case , the adul t 
claims not t o kno w better , we  know bette r ourselves—w e know , tha t 
is, tha t h e i s lying . 

But sometime s adult s ar e eve n toughe r t o figur e out ; the y ma y b e 
less impulsiv e tha n kids , an d perhap s wha t the y sa y i s mor e suspect . 
Did ou r hypothetica l employe r reall y thin k th e whit e gu y wa s th e 
most qualified ? O r wa s h e jus t sayin g that ? Wa s i t jus t a n excus e t o 
conceal hi s bias? Wa s he , in effect , usin g wha t h e ha d bee n taugh t t o 
get wha t h e wanted ? 

How wil l w e kno w wha t i s in ou r employer' s head ? Ho w wil l w e 
know wha t h e wa s reall y thinking , unles s h e i s foolis h enoug h t o 
admit, a s in ou r alternativ e hypothetical , tha t h e hate s th e group s h e 
does no t hire ? Th e proble m wit h provin g intentiona l discriminatio n 
is precisely tha t adult s do  know bette r tha n t o sa y such foolis h things . 
And w e credi t thei r alternativ e explanation s becaus e w e don' t fin d 
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them incredible . Whe n someon e keep s sayin g tha t th e whit e ma n i s 
the "mos t qualified, " we , sadly , ac t a s i f w e d o not  ye t kno w better . 

There i s an even mor e profoun d difficult y wit h thi s concept : Ho w 
does the employe r himsel f kno w wha t wa s really i n his head? I s there 
a deeply conditione d animu s tha t h e doe s no t recognize ? A  distrust ? 
A suspicion o f inferiority? O r perhap s h e just act s from habit , perhap s 
hiring able-bodie d whit e me n i s a s conditioned , o r a s impulsive , a s 
avoiding drug s an d bean s an d defendin g binky s fro m Bink y Fairies . 
Was our employer , whe n you reall y ge t down t o it , using what h e ha d 
been taugh t t o ge t wha t h e ha d bee n taugh t t o want ? 

Human behavio r i s complex stuff , comple x enoug h t o mak e mos t tal k 
of "intent " see m pointless. D o w e "intentionally " choos e ou r friends ? 
Do w e "intend " t o mak e enemies ? D o w e "purposefully " favo r ou r 
friends ove r ou r enemies ? 

So what doe s i t mea n to sa y that someon e "intentionally " discrimi -
nated? Doe s i t mea n tha t thei r choice s wer e entirel y volitional , 
unaffected b y social , or professional , expectations ? Tha t i s impossible; 
it neve r happens . Doe s i t mea n tha t thei r choice s wer e entirel y 
deliberative, unaffected b y unconscious assumption , impulse , or desire? 
That to o i s impossible ; tha t neve r happens . W e ar e simpl y no t 
autonomous being s i n the way s tha t thi s talk o f "intent " presupposes ; 
we almos t never—i n th e narro w sens e required b y law—intentionall y 
do anything , includin g discriminate . S o proving "intent " i s something 
of a  pickle . 

The law , t o it s credit , ha s accounte d fo r thi s proble m o f proo f i n 
most situations : i t make s th e acto r responsibl e fo r th e foreseeabl e 
consequences o f hi s action . I t admits , i n effect , tha t thi s "intent " i s 
largely unknowable , s o i t impute s th e intent—i t assign s it—base d o n 
the likel y result s o f a n individual' s behavior . 

Imagine a  young ma n confrontin g som e othe r person—a n intruder , 
an acquaintance , th e Bink y Fairy , whomever ; imagin e the young ma n 
has a  gun , a  rea l gun ; imagin e th e youn g ma n point s th e gu n a t thi s 
other perso n an d squeeze s th e trigger , an d thi s othe r perso n drop s 
wounded t o th e floor . 

Our youn g ma n claim s late r tha t h e di d no t inten d t o shoo t thi s 
other person . Yes , h e aime d th e gun ; yes , h e pulle d th e trigger ; bu t 
no, h e di d no t inten d t o shoo t th e othe r person . H e swear s tha t thi s 
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is so , swear s i t o n a  stac k o f Bibles . Ho w d o w e prov e tha t h e i s 
lying? 

There i s more. W e lear n tha t th e youn g ma n ha s been taugh t tha t 
this othe r person—o r othe r person s i n general—i s evil . H e ha s bee n 
conditioned t o poin t gun s a t othe r person s an d pul l th e trigger . H e 
does i t reflexively . Doe s h e d o i t intentionally ? 

As a  matte r o f law , thes e ar e no t difficul t problems : th e acto r 
intends th e foreseeabl e consequence s o f hi s actions . A  sho t othe r 
person i s th e foreseeabl e consequenc e o f pointin g th e gu n an d 
shooting; ou r youn g ma n "intended " t o shoo t th e othe r person . W e 
do no t car e wha t h e swear s an d w e d o no t car e wha t h e ha s bee n 
taught; "intent, " a s a  lega l concept , mean s les s than that . 

As Justice Steven s note d i n hi s concurrin g opinio n i n Washington 
v. Davis,  thi s rul e o f th e foreseeabl e consequence s i s a  rathe r funda -
mental principl e o f law . Ther e i s n o reaso n i t shoul d no t appl y i n 
cases of discrimination . Ye t i t does not . S o strong i s the commitmen t 
to th e fre e marke t tha t th e ordinar y rule s ar e waived : th e la w insist s 
that th e publi c employer , school , o r stat e legislatur e tha t knows , 
beyond an y doubt , tha t th e consequences o f it s actions wil l advantag e 
one racia l o r gende r grou p an d disadvantag e anothe r someho w doe s 
not "intend " thos e consequence s whe n i t acknowledge s th e expecte d 
disparity an d goe s ahea d anyway . Ignoranc e o f th e discriminator y 
effects i s an excuse , an d s o too i s indifference. Onl y proo f o f malic e 
will suffice . 

So the victi m o f discriminatio n i s forced t o searc h fo r tha t elusiv e 
evidence o f a  hostil e purpose . Needles s t o say , tha t i s har d t o find . 
Only th e mos t naiv e actors , o r th e mos t uninhibited , o r th e one s 
whose action s ar e unfiltere d b y lega l counsel , ar e ap t t o provid e th e 
necessary "smokin g gun. " Th e res t al l know better . An d w e preten d 
that w e d o not . 

The Problem of  the Premise: What  Is Discrimination? Th e third proble m 
with the concept o f "intentiona l discrimination"—an d b y fa r th e mos t 
fundamental—is reall y th e simplest : it' s just no t th e wa y thing s work . 
This i s true no t merel y o n th e leve l o f individua l psychology , wher e 
the whol e ide a o f "intent " i s problematic enough . I t i s also true o n a 
societal level , wher e th e fundamenta l assumptio n behin d th e ide a i s 
wrong. "Intentiona l discrimination" assumes a neutral free marketplac e 
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distorted only by the occasional malicious , conscious discrimination o f 
individual actors . Tha t i s no t th e wa y o f ou r world . 

The decision s o f th e Suprem e Cour t mak e explici t th e assumptio n 
that inform s mos t o f ou r dialogu e abou t equality : th e unquestione d 
belief i n th e neutralit y o f ou r meritocrati c schemes . It s requiremen t 
that th e complainin g part y prov e "intentiona l discrimination " i s i n 
many respect s th e inevitabl e produc t o f thi s assumption . I f al l i s 
neutral, the n disparat e impact s ca n b e explaine d onl y b y on e o f tw o 
phenomena: eithe r rea l differenc e i n meri t o r measuremen t scheme s 
distorted by the malicious interference o f biased individuals. I f it is the 
former, the n meritocrac y simpl y ha s its day; i f the latter , then th e la w 
demands redress . Meri t o r malice , on e right , on e wrong . 

But o f course , it' s more complicate d tha n that , mor e comple x tha n 
the elegan t either/o r o f "meritV'malice. " I n fact , th e rang e o f 
inequalities quit e likel y reflect s a  littl e o f both . 

Yet ther e i s somethin g deepe r goin g o n here , an d i t i s thi s some -
thing that unite s the reconceptions o f identit y an d discrimination—of , 
for example , rac e an d racism—an d dissolve s thi s simpl e dichotom y o f 
merit an d malice , revealing the m t o b e the fli p side s of th e same coin . 

That somethin g i s th e simpl e recognitio n tha t ou r scheme s o f 
meritocracy ar e no t neutral ; rather , th e criteria , th e standards , th e 
instruments, th e system s ar e al l systematicall y biase d i n favo r o f th e 
dominant cultura l group . An d th e biase s ru n s o deep—ar e s o 
constitutive—that i t i s nearly impossibl e t o escap e the m lon g enoug h 
to perceiv e th e way s the y constrai n us . 

Group identitie s ar e faithfull y reproduced , an d discriminator y 
behaviors consistently replicated , precisely because they do not depen d 
anymore o n conscious , deliberativ e decisions . Ou r habits , ou r 
traditions, ou r systems , our institution s d o the job—they mak e al l th e 
differences—for us . 

The Realit y o f Unconsciou s Bia s 

It i s difficult t o reconstruc t rac e and gende r an d disabilit y o n mor e 
equal terms—maddeningly , agonizingl y difficult . Bu t i t i s not becaus e 
we ar e fightin g th e natura l inferiorit y o f subordinat e groups , no r 
because ther e ar e to o man y maliciou s individual s resistin g th e effort . 
It i s rathe r becaus e ou r system s o f rewar d an d punishment , afte r 
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centuries, perhaps millennia , o f cultura l domination , ar e premised o n 
some decidedl y non-neutra l assumption s abou t th e cultura l valu e o f 
certain huma n attributes . Th e peopl e wh o wor k withi n thos e 
systems—which i s t o say , al l o f us—necessaril y shar e thos e sam e 
assumptions, an d rarely i f ever think abou t the m a t all. Wha t i s more, 
the sam e histor y o f cultura l dominatio n ha s le d us—al l o f us—t o 
embrace certai n assumption s abou t grou p attributes , t o assum e tha t 
some group s hav e eithe r mor e o r les s o f wha t ou r cultur e values . 
Again, we rarel y thin k abou t thes e assumption s a t all . Bu t w e ac t o n 
them. Th e assumption s become , i n effect , th e reality . 

Consider a n abstrac t example . Ther e ar e tw o jobs , on e requirin g 
talent A  and the othe r talen t F . Talen t A  i s very highl y valued; talen t 
F no t highl y valued a t all . W e wor k fo r a  company tha t seek s people 
with talen t A ; ou r jo b i s t o fin d suc h people . W e d o no t sto p t o 
wonder wh y talen t A  i s s o highl y valued , o r wh y talen t F  i s s o 
devalued. I t i s no t ou r job . 

There ar e tw o cultura l groups : grou p 1  has man y peopl e workin g 
in job s tha t requir e talen t A ; grou p 2  doe s not , bu t labor s largel y i n 
jobs requirin g talen t F . Th e reason s fo r th e discrepanc y ar e largel y 
historical, having to d o with a  combination o f fals e assumptions abou t 
the unfitnes s o f grou p 2  for talen t A  tasks , overt attempt s b y grou p 1 
to hord e talen t A  job s fo r itself , an d th e perhap s significan t fac t tha t 
it wa s grou p 1  who define d th e relativ e wort h o f th e talents . Bu t w e 
only vaguel y understan d thi s history . Wha t w e know i s that grou p 2 
generally doe s no t d o talen t A  jobs ; an d w e assume , withou t malice , 
that i t i s because the y are , generall y an d relatively , withou t talen t A . 
So we assume that ou r employee s wil l come from grou p 1 ; and so they 
do. W e hav e don e ou r job . 

As we kee p doin g ou r job , fo r years , an d decades , and generations , 
our cultura l division s becom e mor e an d mor e firml y entrenched . 
Group 1  does talen t A  work ; grou p 2  doe s talen t F  work . Grou p 1 
receives all the social , economic, and political benefit s tha t atten d thei r 
position; grou p 2  get s less . An d whe n a t som e poin t grou p 2  begin s 
to complai n tha t i t to o ha s talen t A , we—wh o ar e mostl y grou p 
1—devise schemes an d test s t o measur e talen t A , an d the y revea l tha t 
group 2  does indee d hav e Talen t A , just no t a s much o f i t a s group 1 . 
A voic e dee p insid e us tell s us that mayb e ou r ancestor s wer e righ t al l 
along abou t grou p 2 , an d ou r bosse s tel l u s the y nee d a  fe w peopl e 
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with talen t A  an d a  bunch mor e wit h talen t F , and w e se t ou t t o fin d 
them, an d w e kno w righ t wher e t o look . 

In th e abstract , i t i s perhaps eas y t o identif y th e critica l question s 
and expos e th e assumption s an d biase s i n thi s scheme : 

• Ar e the individual s who wor k i n this system reall y neutral , o r 
do the y harbo r assumption s an d biase s tha t favo r grou p 1 ? 

• Ar e th e test s fo r talen t A  reall y neutral , o r d o the y reflec t 
assumptions an d biase s tha t favo r grou p 1 ? 

• Doe s grou p 2  hav e "less " talen t A  becaus e i t i s innatel y 
inferior t o grou p 1 , or becaus e i t has been denie d acces s to th e 
resources neede d t o develo p talen t A ? 

• I s talen t A  reall y mor e valuabl e tha n talen t F , o r wa s i t jus t 
made tha t wa y b y grou p 1 , which, a t tha t historica l moment , 
happened t o hav e mor e o f it ? 

But these questions are much easie r to raise in the abstract than the y 
are i n th e rea l world . Becaus e i n th e rea l world , w e operat e i n th e 
same cultur e tha t constrain s u s wit h it s assumption s an d biases ; i t i s 
very difficult—and i n one sense impossible—to "transcend " thi s culture 
for th e purpos e o f critiquin g it . A t it s mos t genera l level , thi s i s th e 
postmodern quandary : modernity' s all-pervasiv e rationalit y leave s u s 
with n o tool s o f cultura l criticis m beyon d th e ver y rationalit y w e 
might otherwis e critique . W e can never , in this sense, move "beyond " 
our culture . Bu t a t a  mor e specifi c level—th e terrain , thankfully , o f 
this critique—the quandar y i s slightly less severe: the cultura l precept s 
we see k t o critiqu e ar e no t s o universal ; the y are , rather , merel y th e 
dominant precepts . O f course , that i s obstacle enough . Th e difficult y 
with th e assumption s an d biase s tha t shap e ou r scheme s o f "mer -
it"—with unconscious , subconscious , institutional , o r structura l 
discrimination—is precisel y thei r pervasiveness : they ar e so dominant , 
so much a  part o f ou r culture , tha t the y hardl y see m like assumption s 
or biase s a t all . 

Eraser, a  fil m starrin g Arnol d Schwarzenegger , wa s release d i n Jun e 
1996. I t was , no t to o surprisingly , a n actio n movie , wit h a  reporte d 
cost o f aroun d $10 0 million . Th e scrip t calle d fo r a  femal e lead , a 
character who m Schwarzenegge r coul d save . Th e par t wa s eventuall y 
landed b y actress , singer, an d forme r Mis s America Vaness a Williams . 
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The choic e actuall y surprise d th e ma n wh o mad e it , th e movie' s 
producer, Arnol d Kopelson . A s Kopelso n explains , " I wasn' t 
considering Vanessa. I t just didn' t occu r to me . She' s not mainstream . 
She's a  singer. " 

There ar e many reasons , perhaps, why Vanessa Williams would jus t 
not "occur " t o a  producer lookin g to cast a female lead; there are man y 
reasons, perhaps , wh y William s migh t b e considere d outsid e th e 
"mainstream"; an d ther e ar e man y reasons , perhaps , wh y Williams , 
unlike othe r femal e performin g artists , migh t b e though t o f a s a 
"singer" rathe r tha n a n actress , despit e he r Broadway , television , an d 
film experience . Ha d produce r Kopelso n ende d hi s explanation there , 
most o f u s woul d assum e tha t thes e reason s ha d nothin g t o d o wit h 
Williams's race. Produce r Kopelson' s mindse t (wha t "occurs " to him) , 
his conceptio n o f publi c taste s (th e "mainstream") , hi s categorizatio n 
of performin g artist s (a s "singers, " no t actresses) , ar e all , w e woul d 
assume, altogethe r "race-neutral. " 

But Kopelso n di d no t en d hi s explanatio n there . 
"And w e weren' t thinkin g abou t goin g black." 7 

His candor i s both refreshin g an d depressing. Refreshin g becaus e h e 
was both insightfu l an d hones t enoug h t o acknowledg e th e truth: tha t 
the female lea d was presumptively th e province o f a  white actress, and 
that onl y a n affirmativ e decisio n t o "g o black " woul d distur b tha t 
norm. Depressin g becaus e tha t is  the truth , an d tha t mindset—tha t o f 
Kopelson an d every producer an d every other powerful decisio n make r 
like him—is so viciously self-perpetuating , bot h reflectin g an d shapin g 
public tastes, defining the entertainment "mainstream, " reinforcing ou r 
cultural sens e o f wha t i s normal an d natura l and , yes , "race-neutral. " 

Heroes an d heroine s ar e white . Unles s somebod y decide s t o g o 
black. 

Imagine walkin g dow n a  lon g dar k hall . A t th e en d o f th e hal l i s a 
door. Yo u wal k to th e door . Yo u ope n it . Th e ligh t fro m th e roo m 
briefly blind s you . Graduall y yo u regai n you r vision . Yo u se e tha t 
you hav e walke d int o a  roo m ful l o f lawyers . 

What d o yo u see ? 
What yo u probabl y se e ar e briefcase s an d haircut s an d suits . An d 

mostly men . An d mos t o f them , mayb e al l o f them , ar e white . 
In thi s limite d respect , Hollywoo d an d th e rea l worl d ar e on e an d 

the same : thei r assumption s ar e identical ; indeed , the y ar e mutuall y 
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reconstitutive. Th e Hollywoo d imag e o f her o an d heroine , o f lawye r 
and doctor , o f prostitut e an d thief—thes e are  th e realities , o f bot h 
yesterday an d tomorrow . 

Delaware Today  i s my hom e state' s unofficial magazine . I t recentl y 
polled the state bar to identify th e "sevent y best lawyers," by specialty , 
in th e state . I t noted , somewha t apologetically , tha t th e winner s 
shared " a similar demographic profile. " Smal l wonder. Ther e were n o 
women lawyer s i n Delaware unti l 1923 . Ther e wer e no blac k lawyer s 
in Delawar e unti l 1929 , an d Loui s L . Reddin g woul d b e th e onl y 
minority membe r o f th e ba r unti l 1956. 8 

Lawyers are white men . The y loo k lik e white men . The y tal k lik e 
white men . The y thin k like white men . An d i f the way that someon e 
looks, talks , an d think s i s different , the n sh e i s no t a  lawyer , o r a t 
least, no t a  very goo d one . 

This doesn' t eve n surpris e us , becaus e w e al l kno w that—perhap s 
through n o faul t o f thei r own—peopl e wh o aren' t whit e me n jus t 
aren't a s goo d a t bein g lawyers . 

So g o hir e a  lawyer , an d tr y no t t o hir e a  whit e man . I t take s a n 
effort. 

I hav e see n firsthand th e hirin g process a t mor e tha n on e la w school . 
A minorit y applican t fo r a  law schoo l teachin g positio n i s denied th e 
job because his scholarship i s "unconventional"; a  white applicant wit h 
no recor d o f scholarshi p a t al l i s then hired . 

A minorit y teacher— a goo d teacher , wit h goo d scholarship , whos e 
substantive expertis e meets perfectly th e law school's needs—is rejecte d 
for a  job becaus e h e i s not a  "goo d fit" ; a  white teacher , no t superio r 
by an y "objective " measure , i s hired th e sam e day . 

A minorit y litigato r wit h unsurpasse d experienc e an d unequale d 
communication skill s is dismissed from seriou s consideration fo r a  law 
school teaching position ou t o f concern tha t the students—virtually al l 
white—might no t b e abl e t o "relate " t o him . 

None o f thes e thing s ar e sai d wit h malice , an d al l th e decisio n 
makers woul d b e properl y appalle d b y th e suggestio n tha t the y ar e 
"racist" o r "biased. " The y ar e jus t followin g "convention, " jus t 
looking fo r th e goo d "fit, " jus t lookin g fo r someon e tha t peopl e coul d 
"relate" to . The y ar e lookin g fo r someon e wh o fi t th e mold . The y 
are doin g wha t ha d alway s bee n done . The y aren' t read y t o "g o 
black." 
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The Realit y o f Structura l Bia s 

Sometimes—rarely—discrimination result s from a  malicious prejudic e 
buried dee p i n ou r souls . 

Sometimes—much mor e often—i t result s fro m unconsciou s biases , 
the assumption s o f competenc e o r incompetence , aptitud e o r inepti -
tude, a  "fit " tha t i s good o r not . 

But sometimes—perhaps mos t often—discrimination i s not rooted i n 
the biase s of an y individua l a t all . Discriminatio n result s simpl y fro m 
bureaucratic practices , from th e unthinking repetitio n o f the ordinar y 
ways of operatin g i n the world . Mos t o f th e practices seem altogethe r 
neutral. I n the abstract , perhaps , they are . Bu t in the rea l world, the y 
are not . 

Consider th e simpl e exampl e o f governmen t contracting . Th e cit y 
lets a  competitiv e bid ; th e lo w bidde r get s th e prim e contract . Th e 
low bidder , i t turns ou t i n a  particular case , is a white contractor , bu t 
the process ca n hardly b e considere d raciall y biased . Lo w bi d wins ; i t 
is hard t o imagin e a  schem e mor e neutra l tha n that . 

But a n od d statistica l patter n emerges . Whit e citizen s constitut e 
barely half the city's population, bu t white contractors get  99.3 percent 
of th e city' s prim e contracts . Whit e citizens , then , ar e seventy-fiv e 
times mor e likel y t o ge t a  prim e contrac t tha n thei r minorit y 
counterparts. 

Why? Ar e whit e folk s bette r bidders ? 
Even th e mos t cursor y revie w o f th e city' s histor y reveal s a 

relentless patter n o f publi c an d privat e discrimination . And , i t turn s 
out, the contracting industry ha s been plagued b y a nationwide patter n 
of racia l discrimination . 

Are whit e folk s "better " bidder s fo r a  reason ? 
Bidding possibilities , i t emerges , ar e limite d b y certai n economi c 

realities: bonding requirements , insuranc e premiums, credi t approvals , 
the economie s o f scale , an d pervasiv e network s o f busines s connec -
tions—economic realitie s forge d i n th e lon g histor y o f racia l oppres -
sion. 

White folks ar e "better" bidder s because they have monopolized fo r 
centuries al l th e resource s require d t o bid . 

These ar e precisely th e fact s tha t confronte d th e city o f Richmond , 
Virginia, whe n i t enacte d it s affirmative actio n pla n fo r cit y contract -
ing. Th e Suprem e Cour t invalidate d tha t plan ; Justic e Sandr a Da y 
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O'Connor insiste d tha t th e cit y o f Richmon d coul d no t demonstrat e 
a need for th e plan, since it did not establish "an y identified discrimina -
tion i n th e Richmon d constructio n industry." 9 

But minorit y contractor s d o no t nee d th e assistanc e o f affirmativ e 
action solel y t o overcom e th e racia l biase s o f individua l officials ; tha t 
is not th e way discriminatio n works . The y nee d affirmativ e actio n t o 
overcome the systemic disadvantages, both "real " and perceived, created 
by th e histor y o f discriminatio n an d th e philosophica l equatio n o f 
short-term fisca l valu e wit h th e publi c good . 

In the real world, there is nothing neutral about th e bidding scheme; 
it systematically an d inevitably disadvantage s minorit y contractors . I t 
might save the city a  few dollars , but i t is not, i n a deeper sense , wort h 
the cost . 

Nearly ever y "neutral " schem e i s subjec t t o thi s sam e critique . 
There ar e alway s laten t advantages ; ther e ar e alway s assume d norms ; 
and the y al l just loo k lik e th e ordinar y cours e o f business . I t i s tru e 
of th e criteri a fo r education , employment , an d th e ful l rang e o f 
governmental punishment s an d rewards . An d i t i s tru e o f test s o f 
"verbal ability, " lik e th e Civi l Servic e Commission' s Tes t 21 . 

In th e Constitutiona l La w cours e tha t I  teach , w e usuall y begi n th e 
discussion of "purposeful discrimination " with a hypothetical problem . 
It is , I  tel l them , base d o n a  real-lif e conundrum . 

Let us suppose, I  say, that m y cours e i n Constitutiona l La w is very 
popular, s o popular, i n fact , tha t ther e i s a waiting lis t to ge t in . This , 
of course , instantly alert s the students to th e fact tha t th e hypothetica l 
is very loosel y base d o n reality . Bu t le t u s suppos e tha t th e waitin g 
list i s so long tha t I  must develo p a n entrance exa m to scree n student s 
out. An d s o I  do , an d t o ever y studen t applyin g t o b e i n th e course , 
I administe r th e sam e examination . An d student s wh o pas s th e 
examination ar e admitted int o th e course , an d student s wh o fai l i t ar e 
excluded fro m th e course . 

Are there , I  ask , an y problem s s o far ? 
The firs t tim e I  asked the question , I  assumed th e answe r woul d b e 

"no." I n m y mind , a t least , ther e wer e n o problem s s o far . 
But o f course ther e ar e problems; I  simply could no t se e them. Th e 

students, meanwhile , hav e bee n perfectl y willin g t o tel l m e tha t a n 
entrance examinatio n t o ge t int o a  cours e seem s altogethe r unfair ; 
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perhaps, the y suggest , i t i s precisely th e student s wh o ar e failin g th e 
entrance exa m wh o woul d mos t benefi t fro m th e course . 

But, I  hav e com e t o retort , w e us e entranc e examination s al l th e 
time; aptitude fo r a  pursuit i s frequently on e o f th e precondition s fo r 
receiving th e privileg e o f th e pursuit . 

We al l nod together ; yes , we agree , it i s after al l the wa y thing s ar e 
done. 

But, I continue, a  strange phenomenon ha s developed ove r the years 
with m y entranc e exam . Preoccupie d a s I am with demographic s an d 
statistics, I  hav e alway s requeste d a  grea t dea l o f biographica l dat a a s 
a part o f th e entranc e exam . I  collec t i t o n a  separate for m an d grad e 
the exam s anonymously , s o the dat a d o no t i n an y wa y influenc e m y 
judgment. Bu t i n subsequentl y correlatin g th e exa m score s wit h th e 
biographical data , I  discovere d a n od d trend : 1 3 percen t o f th e 
applicant student s who self-identifie d a s Democrats failed the entranc e 
examination; o f th e applicant s wh o self-identifie d a s Republicans , 4 7 
percent failed . 

What, I  wondered , wa s th e caus e o f that ? 
The hypothese s I  receiv e ar e sometime s ver y elegant , sometime s 

extraordinarily complex , an d sometime s quit e fantastic : on e o f m y 
favorites ha s been the suggestion tha t Democrats and Republicans hav e 
distinctive handwriting styles, that I  have either studied these differenc -
es (the conspiracy theory ) o r a m at some deep level aware of them (th e 
unconscious discriminatio n theory) , an d tha t handwritin g thu s 
becomes th e prox y fo r m y anti-Republica n bias . Thi s i s jus t on e 
variation o n a  them e tha t run s throug h mos t o f th e hypotheses : 
essentially, i t i s that m y exa m i s biased. Th e bia s hypothesi s i s one o f 
the tw o majo r account s fo r th e disparat e results ; probably 90Lpercen t 
of th e hypothese s cente r aroun d th e possibilit y o f bias . 

But, I  tel l them , i t i s a  multiple-choice exam , an d I  d o no t grad e i t 
myself, bu t hav e i t scanned b y computer . Thi s effectivel y refute s th e 
handwriting theories , and , a  bi t t o m y dismay , quiet s mos t othe r 
objections a s well. Fo r mos t o f us , the only palpabl e bia s remain s th e 
malicious bia s o f a  decision-maker , an d onc e w e contro l fo r that—as , 
for example , in providing tha t the exams will be graded by a  compute r 
and no t b y me—th e possibilit y fo r tainte d result s disappears . 

But som e o f th e bia s theorist s persist : mayb e th e proble m i s no t 
with th e gradin g of th e exam , but wit h th e examination itself . Mayb e 
the examinatio n i s biased . 



A Neutral  Qualification:  Myths of  the Market |  20 9 

I assur e the m tha t i t i s not . 
Some persisten t soul s wan t proof . 
I offe r the m this : I  hav e ru n a  separat e correlatio n stud y t o 

determine whethe r th e entranc e examinatio n i s vali d an d reliable . 
Indeed i t is . Ther e i s a  consisten t correlatio n betwee n score s o n th e 
entrance examination and success on my final examination; specifically , 
there i s a  significan t positiv e correlatio n betwee n score s o n th e 
entrance examinatio n an d a  score o f eight y o n th e fina l examination , 
a scor e tha t usuall y translate s t o a  B . So , i t evolves , th e entranc e 
examination doe s i n fact validl y an d reliabl y measur e aptitud e fo r th e 
study o f constitutiona l law . 

For jus t abou t everyone , thi s modes t statistica l assaul t end s th e 
effort t o prov e bias . The y rever t t o th e secon d o f th e tw o majo r 
accounts fo r th e disparat e results : 

Republicans ar e stupid . 
I don' t believ e thi s hypothesi s ha s ever bee n offere d i n earnest , an d 

yet w e attempt t o explor e i t with a  sobriety appropriat e t o the subjec t 
matter: i t is , afte r all , rathe r a  disturbin g claim . W e hav e develope d 
some fairl y credibl e explanation s t o suppor t it . 

Intelligence, w e submit , ma y b e properl y define d a s the abilit y t o 
adapt to one's environment . Ashle y Montagu onc e said this, and that' s 
good enoug h fo r us . Intelligenc e i s also a dynamic process , no t a  fixed 
entity; lots of scientist s have said this, and we believe them all . Peopl e 
who mus t regularl y solv e problems an d adap t t o th e demand s o f thei r 
environment ar e gettin g mor e opportunit y t o develo p thei r intelli -
gence; thi s follow s ips o facto , whic h i s Lati n an d therefor e quit e 
irrefutable. Wealth y peopl e prett y muc h creat e thei r ow n environ -
ments; the y hav e fewe r problem s t o solv e an d les s nee d t o adap t t o 
their environmen t tha n d o poo r people , an d therefor e hav e fewe r 
opportunities t o develo p thei r intelligence ; mor e Lati n i s appropriat e 
here. Republican s ar e comparativel y wealthy ; w e thin k thi s ca n b e 
proved statistically , whic h i s eve n mor e irrefutabl e tha n Latin . 
Republicans are , onl y comparativel y o f course , stupid ; Q . E . D . 

So my entrance exam simply confirm s a  larger sociological phenom -
enon. O r mayb e i t i s a  biologica l one : i t wil l tak e mor e researc h (o r 
maybe mor e Latin ) t o mak e thi s determination . Bu t i n eithe r event , 
we ca n b e confiden t no w tha t Republican s ar e disproportionatel y 
failing m y exam s becaus e the y ar e disproportionatel y unintelligent . 
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Even i n jest , i t make s m e uncomfortabl e t o tal k lik e this . An d 
although w e laugh , ther e i s a  bi t o f a n edg e t o ou r discussion , a n 
uneasiness tha t run s throug h th e class . I  suspect , bu t canno t prove , 
that th e discomfor t i s particularl y kee n amon g folk s wh o thin k o f 
themselves a s Republicans an d wh o probabl y ar e no t accustome d t o 
listening t o account s o f thei r intellectua l deficiencies , especiall y no t 
hypotheses develope d b y folk s wh o ar e themselve s no t Republican s 
and wh o ma y see m to deriv e a  certain vena l pleasur e fro m th e whol e 
debasing affair . 

We ar e usuall y save d a t thi s poin t b y a  question. I t come s fro m a 
student—maybe a  "Republican, " mayb e not—an d i t precipitate s a 
dialogue tha t goe s somethin g lik e this : 

"Professor, what' s o n th e test? " 
"Which test? " 
"Well, eithe r test ? I  gues s star t wit h th e entranc e exam. " 
"It's basicall y a  histor y test. " 
"Why a  histor y test? " 
"Because, a s yo u kno w b y now , I  thin k histor y i s vita l t o a n 

understanding o f constitutiona l law . Mos t case s can' t b e understoo d 
outside thei r historica l context , an d i f yo u don' t kno w th e history , 
you can' t understan d th e cases. " 

"But yo u see m t o teac h th e history. " 
"Well, I  try. " 
"Then d o yo u reall y nee d t o kno w th e histor y before  the cours e 

begins?" 
"Well, it helps . I  mean, evidently i t helps , because the folks wh o d o 

well o n tha t histor y tes t als o d o wel l o n m y fina l exam. " 
"Professor, ca n yo u tel l u s i n genera l term s what' s o n th e fina l 

exam? I n th e hypothetical , o f course. " 
"In the hypothetical—o f course—th e fina l exa m i s mostly history. " 
"But yo u don' t teac h mostl y history. " 
"I gues s not. " 
"And a s lawyers , w e won' t nee d t o kno w mostl y history. " 
"That's probabl y true . Wha t ar e yo u thinking? " 
"That you r entranc e tes t i s pretty worthless , excep t t o fin d ou t i f 

people ar e an y goo d a t multiple-choic e histor y tests. " 
I could pu t u p mor e resistance ; I could argu e abou t th e importanc e 

of histor y t o la w an d lawyering , the transferabilit y o f th e skill s teste d 
on m y histor y exam , an d th e genera l aptitude s tha t ar e capture d b y 
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this specific measuremen t scheme . Bu t the point i s unavoidable: i n the 
final analysis , wha t m y entranc e exa m measure s i s no t genera l 
intelligence, no t a n aptitud e fo r lawyering , an d no t eve n a n aptitud e 
for th e stud y o f m y idiosyncrati c visio n o f constitutiona l law : what i t 
measures i s the abilit y t o perfor m wel l o n i t an d simila r tests . 

The clai m o f bia s gain s a  renewe d vitality . M y neutra l criteri a o f 
aptitude suddenl y loo k ver y a d hoc ; and , student s begi n t o wonder , 
what precisel y i s thi s "history " tha t I  purpor t t o test ? I  shar e wit h 
them jus t on e ite m fro m th e entranc e exam : 

The effor t t o desegregat e America' s publi c school s wa s principall y 
thwarted by : 

a. it s inherently flawe d premise , that la w can make people equal . 
b. th e unwillingness o f the Warren Cour t t o take a  firm stand . 
c. th e failure of the Eisenhower administration to support the effort . 
d. th e failure o f Congres s to suppor t the effort . 
e. al l of the above . 

The correc t answe r i s (c) ; (a ) i s no t tru e a t all ; (b ) i s onl y partl y 
true, sinc e i n som e case s th e Warre n Cour t too k a  quit e definitiv e 
stand; (d ) i s only partl y true , sinc e Congres s di d eventuall y conditio n 
educational fundin g o n complianc e wit h desegregation decrees ; and (e ) 
is incorrec t sinc e (a ) i s untrue , (b ) an d (d ) ar e partl y untrue , an d th e 
questions calls , in any event , for th e designation o f a  "principal" cause . 
That leave s (c) , which i s completel y true , a s Martin Luthe r King , Jr , 
insisted a t th e time , an d a s Ear l Warre n himsel f observe d i n hi s 
memoirs. 

That's th e hypothetical . I  don' t know , really , whethe r ther e i s a 
right answe r t o thi s question , an d I  certainl y a m no t sur e tha t i t i s 
captured b y th e options liste d here . I  am fairly confident , i n fact , tha t 
the designatio n o f a  "correct " answe r wil l ten d t o reflec t a  certai n 
political bias , and I  would no t b e a t al l surprised i f tha t bia s inure s t o 
the benefi t o f th e affiliates  o f on e o r th e othe r o f ou r tw o mai n 
political parties . Thi s item, in short , i s "biased," an d i t would no t tak e 
too man y item s lik e this—som e perhap s mor e subtle , perhap s som e 
much less so—before w e could confidently conclud e tha t the entire test 
was "biased. " Not , again , in an y maliciou s sense , and mayb e no t eve n 
in a  conscious sense , but jus t i n presupposing a s universally know n o r 
believed tha t whic h i s i n fac t no t universall y "true " a t all . 
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I alway s ask , a s th e penultimat e question , whethe r anyon e stil l 
believes tha t Republican s ar e dumb . I  alway s ge t a  few raise d hands . 
I thin k they'r e jus t kidding . 

I the n conclud e b y askin g whethe r the y thin k I  should chang e m y 
scheme. Everyon e say s yes . I f ther e i s nothin g essentia l abou t thi s 
test, o r abou t th e knowledg e an d skill s that i t purport s t o measure , i f 
in fact i t i s altogether a d hoc , and there i s a substantial likelihoo d tha t 
its built-i n assumption s operat e t o th e detrimen t o f a n identifiabl e 
group, the n wh y i n th e worl d woul d I  persis t i n usin g it ? 

The fact s o f the hypothetical , the y learn, are indistinguishable fro m 
those o f Washington  v.  Davis. 

Was a  passin g scor e o f fort y o n Tes t 2 1 " a raciall y neutra l qualifica -
tion" a s Justice Whit e claime d i n Washington  v.  Davis} 

In the abstract , o f course , i t was. T o a  people conditione d t o equat e 
the knowledg e an d skill s tha t Tes t 2 1 measure d wit h "verba l abili -
ty"—and conditione d t o believ e tha t multipl e choic e test s can validl y 
and reliably capture that ability—nothing i n the test itself would arous e 
suspicion. S o wh y di d blac k applicant s fai l th e tes t a t fou r time s th e 
rate o f whit e applicants ? 

Again, t o a  people conditione d t o expec t whit e success  an d blac k 
failure o n test s lik e Tes t 21—an d conditione d t o believ e tha t thos e 
successes an d failure s ar e no t merel y predictable , bu t positivel y 
normal—nothing i n th e statistica l disparit y woul d arous e suspicion . 

Justice White was a cultural spokesma n whe n he proclaimed Tes t 21 
"racially neutral " withou t th e benefi t o f an y critica l inquiry . Tes t 2 1 
was consistent with our assumptions , the outcomes consisten t with our 
norms; in a very meaningfu l sense , then, i t was  neutral, and we did no t 
need an y inquir y t o prov e it . 

That, of course, is precisely the difficulty: practice s that embrace ou r 
cultural assumption s an d perpetuate ou r cultura l norm s ar e said to b e 
neutral, eve n i f thos e assumption s an d norm s ar e no t neutra l a t all . 
The uncritica l endorsemen t o f Tes t 21 reflects thi s difficulty, fo r ther e 
was nothing neutra l abou t th e instrument , it s use, or th e outcome s i t 
so predictabl y generated . 

Consider: Relianc e o n Tes t 2 1 presupposes tha t "verba l ability " i s 
a valuabl e aptitude . This , perhaps , i s fai r enoug h a s a  genera l 
proposition. Bu t th e dispositiv e rol e playe d b y Tes t 2 1 in the cas e of 
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the D.C . polic e departmen t presuppose s somethin g more : i t assume s 
not merel y tha t "verba l ability " i s generall y valuable , bu t als o tha t 
"verbal ability " i s specifically valuabl e t o polic e officers , and , further , 
that i t i s of suc h preeminen t valu e t o polic e officer s tha t n o combina -
tion o f othe r aptitude s ca n eve r compensat e fo r it s deficit . 

This las t propositio n i s no t a  universa l truth ; i t i s a  choice . Fo r 
cultures an d peopl e wh o valu e othe r aptitude s mor e tha n "verba l 
ability"—interrelational aptitudes , for example, like patience, empathy , 
and compassion—the sanctificatio n o f "verba l ability " i s not neutra l a t 
all. 

Consider: Relianc e o n Tes t 2 1 presuppose s tha t "verba l ability " 
comprises a  discrete se t o f skills . This , perhaps, i s fair enough , i f onl y 
as a definitional exercise . Bu t Tes t 2 1 actually presuppose s somethin g 
more: i t assumes no t merel y tha t "verba l ability " comprise s a  discret e 
set o f skills , bu t tha t thos e skill s ar e exclusivel y limite d t o writte n 
communication. 

This las t propositio n i s no t a  universa l truth ; i t i s a  choice . Fo r 
cultures an d peopl e wh o valu e othe r form s o f "verba l ability"—wh o 
value, fo r example , ora l tradition s an d inter-persona l communica -
tions—the privilegin g o f writte n "verba l ability " i s no t neutra l a t all . 

Consider: Relianc e o n Tes t 2 1 presupposes tha t "verba l ability " i s 
measurable i n som e vali d an d reliabl e way . This , perhaps , i s fai r 
enough, i f onl y a s a  necessar y artifac t o f an y testin g procedure . Bu t 
Test 2 1 actuall y presuppose s somethin g more : i t assume s no t merel y 
that "verba l ability " i s measurable , bu t tha t i t ca n b e capture d b y a 
single multiple-choice examination with determinate "correct" answers . 

This las t propositio n i s no t a  universa l truth ; i t i s a  choice . Fo r 
cultures and people wh o valu e forms o f "verba l ability" tha t canno t b e 
reduced t o "right " an d "wrong " answers—fo r example , rhetorica l 
abilities, persuasion , listenin g skills , an d moderation—th e exclusiv e 
reward o f "correct " informatio n i s no t neutra l a t all . 

Consider: Relianc e o n Tes t 2 1 presuppose s tha t "verba l ability " 
includes knowledg e o f word s an d phrases . This , perhaps , i s fai r 
enough, a s a  genera l assertion . Bu t Tes t 2 1 actuall y presuppose s 
something more : i t assume s no t merel y tha t "verba l ability " include s 
knowledge o f word s an d phrases , bu t tha t i t include s certai n specifi c 
words an d phrases , no t thei r synonym s o r functiona l equivalents . 

This las t propositio n i s no t a  universal truth ; i t i s a  choice . I t i s a 
choice tha t work s t o th e distinc t disadvantag e o f culture s an d peopl e 
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who hav e no t bee n indoctrinate d i n th e valu e o f th e specifie d word s 
and phrases . Thi s i s not merel y a  claim tha t specifi c item s o n Tes t 2 1 
may reflec t a  "whit e mal e middle-clas s bias, " althoug h i t certainl y 
seems true tha t som e cultura l groups , almos t b y definition , wil l b e a t 
a disadvantage i n defining word s lik e "promontory " o r explainin g th e 
origins o f huntin g laws . Th e mor e importan t clai m i s that th e forma l 
and informa l educationa l experience s o f American s ar e no t uniform ; 
that amon g th e way s the y wil l var y i s in th e significanc e the y attac h 
to a n expanded repertor y o f word s an d phrases ; and tha t thi s varianc e 
is likely t o occu r alon g racia l lines . 

Let i t be said plainly: we , as a nation, teac h white kid s more words . 
We alway s have , an d w e stil l do . 

These ar e jus t som e o f th e way s Tes t 2 1 is not a t al l neutral . An d 
they d o no t eve n includ e th e man y biase s tha t inher e i n th e ver y 
attempt t o quantif y th e intellectua l aptitude s o f Americans , th e bias , 
that is , that inhere s i n ou r constructio n o f "smartness. " Tha t broade r 
critique i s the poin t o f th e nex t tw o chapters. 10 

Will equa l opportunit y produc e equality ? 
There i s n o reaso n t o thin k not . Th e historica l recor d i s perhap s 

not ver y reassuring , bu t neithe r i s i t dispositive . Wha t i t disclose s 
above al l i s tha t w e hav e neve r ha d anythin g resemblin g equa l 
opportunity. 

Our antidiscriminatio n law s hav e no t change d thi s centra l truth : 
opportunity stil l is not equal . Individual s and groups , defined b y race , 
gender, an d disability , stil l enjo y o r labo r unde r a  pervasiv e se t o f 
advantages an d disadvantage s i n playin g th e social , economic , an d 
political games . Moreover , th e game s themselve s harbo r thei r ow n 
biases, thei r ow n set s o f assumption s an d norm s tha t reinforc e th e 
disadvantages o f cultura l outsiders . An d i t i s al l ver y har d t o see . 

It i s difficult fo r someon e wh o accept s th e assumption s t o se e tha t 
they ar e no t natural ; difficul t fo r someon e wh o fit s th e nor m t o se e 
that i t is not inevitable ; difficul t fo r someon e wh o share s the truth s t o 
see tha t the y ar e no t universal . 

Sometimes thes e ar e comparativel y smal l truths , lik e th e truth s o f 
Test 21 . Bu t sometime s the y ar e ver y larg e truths , lik e th e trut h o f 
intelligence. 



Creating th e Smar t Cultur e 
Myths of Inferiority 

The official explanation for America's  inequality  is  supplement-
ed by  an  unofficial  understanding:  the  elimination  of  all  purposeful 
discrimination will  not  result  in  social,  economic, and  political  equality. 
The reason:  the  natural  inferiority  of  some  groups  and  individuals. 
America's hierarchies  reflect an enduring natural  meritocracy:  some people 
just are,  by  nature,  better  than  others. 

This chapter begins the examination of  America's unofficial  understand-
ing, the  mythology  of  the  natural  order.  It  reviews  the  history  of  this 
mythology: the  history of  racial and gender  inferiority,  the  construction of 
mental deficiency,  and the  invention oflQ.  It  notes  that  while  the  myth 
of a  natural  intellectual  order  has  permeated  American  social 
life—infecting its  arts, its  sciences, its  religion, and its  politics—it has  never 
been able  to  fully  suppress  the  dissenting  voice,  a  voice  that  rejects 
scientistic hypotheses  in  favor  of  experiential  truths.  That  voice,  it 
observes, had  won the  day by  the midpoint of  the twentieth century,  when 
the science of the  natural  order  was  exposed  as a sham and  the  politics of 
hierarchy rejected  in favor of  a  more  egalitarian  vision.  There  were, it 
evolved, no  inferior  people—just  bad science,  and worse  ideas. 

Prologue 

We use d t o hav e a  crippled dog . Alic e go t hi m fro m a  dog pound i n 
Kansas Cit y whe n h e was a few weeks old. H e wa s a  birthday presen t 
for me . I  name d hi m Buddy . I  though t tha t u p al l b y myself . 

On m y secon d effort . Trut h is , Buddy' s nam e use d t o b e Spike . 
That's wha t I  firs t calle d hi m anyway , thoug h t o n o grea t effect . 
"Come here , Spike, " I' d say , "let' s go , Spik e .  . .  now,  Spike, " an d h e 
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wouldn't d o a  damne d thing . "Aw , c'mon , buddy , please, " I  woul d 
say i n mil d exasperation , an d a t tha t h e woul d com e boundin g over , 
cheerfully scrambl e int o m y hand s and , after chewin g my thum b lon g 
enough t o dra w blood , fal l asleep . 

So eventuall y I  skippe d th e preludes , an d h e jus t becam e Budd y 
instead o f Spike . Whic h I  reckon make s on e o f us , either hi m o r me , 
pretty stupi d fo r no t knowin g th e dog' s rea l name. I  vote fo r th e dog , 
for reason s I  wil l no w explain . 

The folk s a t th e poun d sai d Buddy wa s a  "Borde r Colli e mix, " an d 
what he was mixed with, we discovered, was an Australian Cattl e Dog , 
which i s i n realit y jus t a  ding o with , o n th e whole , slightl y bette r 
manners. Unfortunately , th e gentility trai t appear s t o b e recessive , o r 
maybe i t skippe d Buddy' s generation , becaus e ou r dog , a t leas t a s a 
puppy, wa s indistinguishabl e fro m hi s aborigina l ancestors . Fo r 
Buddy, ever y inanimat e objec t wa s mean t t o b e chewe d an d ever y 
moving objec t wa s meant t o be subdued fo r chewin g ease. H e chewe d 
our rugs , our furniture , ou r clothes , our briefcases , an d even , I  swear , 
a stack of m y students ' researc h assignment s (causin g me to be g lamely 
for thei r indulgence , a s my do g had eate n thei r homework) . Ou r fee t 
were victim s i n waiting , an d s o to o wer e ou r hand s an d ou r ear s an d 
Alice's hai r an d m y nose . H e eithe r di d no t comprehen d o r simpl y 
ignored our ever y command: "no " meant chew and "stop " meant che w 
and "ouch!"  meant che w reall y hard . H e wa s the canin e equivalen t o f 
a delinquen t youth , a  rebel wit h furr y paws . S o whe n peopl e woul d 
inquire abou t hi s breed , w e woul d respon d earnestl y tha t h e was , t o 
the bes t o f ou r knowledge , a n Australia n Cattl e Punk , or , afte r hi s 
second mos t notabl e skill , a  Missouri Fart-hound , neithe r o f which , I 
should acknowledge , i s a breed currentl y recognize d b y th e America n 
Kennel Club , whic h appear s t o tak e suc h thing s far to o seriously , an d 
would undoubtedl y b e al l i n a  tizz y ove r th e appropriat e bree d 
specifications. 

But Budd y wa s mor e tha n jus t wil d o r orner y o r odoriferous . 
Buddy wa s a n impossibl y stupi d dog . Thi s w e believe d no t merel y 
because Budd y coul d no t o r woul d no t hee d ou r commands . Rather , 
we based ou r conclusio n largel y on hi s eating habits : specifically, tha t 
he wouldn't . Th e onl y thin g i n th e entir e hous e tha t escape d hi s 
manic chewing was, in fact , hi s food, whic h intereste d hi m only t o th e 
extent tha t i t was conveniently surrounde d b y a  plastic bowl tha t wa s 
in itsel f eminentl y chewable . I t apparentl y di d no t occu r t o Budd y 
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that th e ingestio n o f foo d wa s related quit e directl y t o hi s health , bu t 
fortunately, i t did occur to us—we being less stupid—and s o once a  day 
we would gathe r a s a family b y th e food bow l an d fee d Buddy hi s do g 
crunchies b y hand , amusin g hi m betwee n servings—a s hi s minima l 
attention spa n necessitated—wit h game s o f catc h o r tug-of-war . T o 
prevent hi s starvation , w e wer e force d t o continu e thi s practic e 
throughout bot h hi s adolescenc e an d hi s adul t life . So , long afte r h e 
was full y grown , yo u coul d fin d m e outsid e o n snow y evening s wit h 
our impossibl y stupi d dog , a  hockey stick , a  ball , and ou r impossibl y 
stupid dog' s foo d bowl , an d I' d shoo t hi m a  few, an d he' d ea t a  little , 
and I' d shoo t hi m a  fe w more , an d he' d ea t a  littl e more , an d s o i t 
would g o through fiv e or six rounds, and always our impossibl y stupi d 
dog woul d leav e a t leas t on e crunchi e i n hi s bowl—th e lur e fo r on e 
more round . 

Yes, i t eventually occurre d t o u s tha t Budd y ha d impossibl y stupi d 
owners. I t als o eventuall y occurre d t o us—indeed , w e becam e 
positively convince d o f it—tha t Budd y wa s i n actualit y a  genius dog . 

Which h e proved , ove r time , b y masterin g quit e a n impressiv e 
vocabulary: h e learne d ho w t o g o "upstairs, " "downstairs, " "outside, " 
and t o th e "basement" ; wher e t o g o t o ge t th e "mail, " th e "papers, " a 
"bath," an d " a ride"; how t o "sit, " "stay, " "heel, " and "spin" ; an d ho w 
to retriev e hi s "towel " (usuall y dragge d upstair s ont o th e bed) , hi s 
"rawhide" (usuall y burie d i n the backyard) , his "treats " (usuall y store d 
under a  sof a cushion) , an d hi s "mother " (tha t woul d b e Alice , no t 
usually i n an y plac e i n particular) . Eventually , h e eve n learne d th e 
approximate meanin g o f "no, " which , in hi s translation, mean t "okay , 
but onl y i f yo u d o i t sheepishly. " 

So w e knew , beyon d al l doubt , tha t w e wer e raisin g a  genius dog . 
Proving thi s t o othe r peopl e wa s a  trickie r business , an d ye t provin g 
it mattere d t o u s immensel y al l th e same . Evidently , w e wer e no t 
alone i n feelin g thi s way . Som e fello w name d Stanle y Core n wrot e a 
best-selling boo k abou t geniu s dogs , The  Intelligence of  Dogs, an d we , 
of course , wer e amon g th e prou d parent s wh o bough t th e book , 
thrilled by the promise o f intelligence rankings and canine IQ tests and 
everything yo u woul d apparentl y nee d fo r determinin g whethe r you r 
four-legged prodig y wa s indee d a  genius o r merel y a  dolt . Bu t ther e 
were, accordin g t o th e book , differen t kinds  o f canin e intelligenc e 
("instinctive," "adaptive, " and "working" intelligence, if anybody cares) , 
and th e "Canin e IQ " tes t wa s a n hours-lon g ordea l tha t ende d u p 
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measuring onl y on e measl y kin d o f intelligence , an d eve n then , tha t 
test had to be supplemented b y a  whole othe r tes t for somethin g calle d 
"personality." Th e entire genius business proved way too complicated : 
all we wanted was a number, preferabl y a  really high one. Th e autho r 
did, well , tos s u s a  bone , b y rankin g som e on e hundre d breed s 
according t o thei r "working " intelligence , an d we took som e pleasur e 
in findin g Australia n Cattl e Dog s ranke d tent h an d Borde r Collie s a t 
the ver y to p spo t o n th e list . Still , o f course , i t wa s a n incomplet e 
vindication: th e lis t purporte d t o b e comprehensive , bu t i n truth , 
Cattle Punk s an d Fart-hound s wer e nowher e t o b e found . 

So i t ha d t o suffic e tha t we  kne w tha t Budd y wa s a  genius . W e 
settled fo r ou r ow n form s o f validation , which , o f course , w e easil y 
found, a s when Budd y woul d pla y hi s version o f catc h wit h ou r two -
year-old nephe w Stephen , an d drop th e tennis bal l a t young Stephen' s 
feet, an d the n sometime s snatc h th e bal l awa y a t th e precis e momen t 
Stephen reache d fo r it , leaving the littl e boy wavin g a t ai r and gigglin g 
with delight . Our  son , w e though t proudly , wa s outsmartin g m y 
sister's. Withi n a  year, admittedly , the tables would turn , and Stephe n 
would b e playin g keep-awa y fro m Buddy , an d w e woul d hav e t o 
acknowledge tha t Stephe n had , alas , passe d Budd y o n th e learnin g 
curve, an d yet , o n th e othe r hand , m y sister' s bo y neve r di d lear n t o 
catch th e tenni s bal l wit h hi s teeth . 

But Budd y did , an d tha t reall y i s the hear t o f hi s story . Buddy' s 
genius an d hi s passion—wha t trul y mad e hi s hear t sing—wa s play . 
With a  tenni s ball , a  frisbee , a  football , o r a  hocke y puck , i t didn' t 
matter: what Budd y loved to hea r most , the phrase he cherished abov e 
all others , wa s "let' s g o frolic. " H e wa s forty-som e lea n pound s o f 
pure playin g brilliance , an d h e coul d pla y forever , a t an y tim e o f th e 
day, an d h e neve r seeme d t o tir e an d h e neve r slowe d down . 

And that' s why i t broke ou r heart s when he couldn't pla y anymore . 
We firs t becam e suspiciou s whe n Budd y wa s abou t four : hi s hin d 

legs woul d giv e out , fo r n o apparen t reason , a s i f the y ha d bee n 
dislocated. I t happene d onl y rarely , an d w e largel y ignore d it , bu t 
then h e starte d t o see m stif f an d sor e afte r strenuou s frolics , an d the n 
after milde r plays , an d soo n h e was limping throughou t th e evenings . 
By th e tim e h e wa s five , eve n th e briefest , lightes t froli c i n th e yar d 
would brin g hi m hour s o f anguish . 

He wa s lame. Buddy , i t turned out , ha d bee n bor n wit h a  congeni-
tal hi p defect , an d a s his sixth birthda y approached , th e dysplasi a wa s 
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already s o sever e tha t nonintrusiv e therapie s lik e drug s an d res t wer e 
of n o use . Surger y wa s hi s onl y hope . 

The opinion s wer e no t encouraging . H e wa s to o ol d fo r surgery , 
we were told , an d the operation s i n any even t ar e no t al l that helpful . 
The risks of surger y outweig h th e benefits , i t was said, and besides , it' s 
a lo t o f mone y t o spen d o n a  mongrel . Eve n th e mos t optimisti c 
appraisal seeme d gloomy : i n the best-cas e scenario , Buddy migh t wal k 
without pain , bu t h e migh t no t ru n again , an d h e certainl y woul d 
never agai n jump . H e wa s then—an d woul d foreve r be— a cripple d 
dog, surger y o r not . 

Buddy had his operation anyway , a  "bilateral femoral hea d and nec k 
excision," which, roughly translated , mean t the elimination o f Buddy' s 
hip join t throug h th e remova l o f th e top s o f hi s hin d le g bones . I t 
sounded horribl e fro m th e start , an d afte r i t wa s done , i t seeme d a 
terrible mistake . Budd y coul d no t stan d an d h e coul d no t walk . H e 
lay immobil e i n a  makeshif t bed , helples s an d despondent . Afte r 
weeks o f in-hom e therapy , hi s hin d leg s just hun g limpl y a t hi s side , 
like th e useles s appendage s o f a  stuffe d toy . 

But w e persevered , al l o f us . Budd y starte d t o stand , an d the n t o 
take steps. H e stumble d ou t o f his bed and around th e room, an d late r 
out o f th e roo m an d int o another . H e wa s walking . 

He too k himsel f outsid e throug h hi s do g doo r on e evening , an d 
down th e bac k step s an d int o th e yard . Th e journe y bac k u p th e 
steps, though, wa s too much , an d we found hi m lying i n the gras s th e 
next morning . H e struggle d t o hi s fee t whe n h e sa w us , an d hi s tai l 
wagged furiously , an d I  swea r h e smiled , an d ou r heart s soared . 

In a  fe w days , h e starte d t o trot . An d the n t o run . Soo n h e wa s 
climbing steps , an d eventually , wit h grea t effort , scrambling—half -
jumping an d half-climbing—onto ou r bed . The n there was no halfwa y 
about it , an d h e wa s jumping ont o ou r bed , an d int o ou r car , an d u p 
after tenni s ball s an d frisbees . An d a t th e en d o f a  year , h e wa s 
playing lik e he was a puppy again , and he was doing i t effortlessly , an d 
he wa s doin g i t al l withou t pain . 

Because h e ha d n o hi p joint , h e stil l ha d hi s difficulties , especiall y 
indoors. H e woul d mov e to o fas t whe n h e wa s summone d t o frolic , 
and hi s legs would giv e ou t o n th e slipper y hardwoo d surface s o f ou r 
house, an d he' d cras h dow n har d ont o th e floor . I t wa s a  painfu l 
reminder that Budd y was not quit e an ordinary dog . S o we got carpet , 
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and were never reminded o f i t again . An d "let' s go frolic," onc e more , 
meant nothin g bu t joy . 

So that' s th e stor y o f Buddy , th e cripple d do g w e use d t o have . 
Yes, "use d to have." Oh , we stil l have Buddy. He' s just no t a  crippled 
dog an y more . Jus t lik e he' s no t impossibl y stupi d an y more . An d 
he's no t name d "Spike. " 

Some dog s ar e smarte r tha n others . That , a t least , i s what th e boo k 
says, though onl y sor t of . An d the book doesn' t sa y what th e smarte r 
dogs get on accoun t o f bein g so doggone smart . I  guess they ge t to b e 
in charge , bu t I' m no t sur e o f what . 

Some peopl e ar e smarte r tha n others . That' s wha t som e othe r 
books say , and more than sor t of . An d a s for smarte r people, well , we 
know wha t the y ge t o n accoun t o f bein g s o smart . The y ge t goo d 
grades, get into goo d colleges , get good jobs , and mak e lots o f money . 
And the y ge t t o b e i n charge—o f everything . Som e o f the m becom e 
corporate CEOs , som e o f the m becom e legislators , som e o f the m 
become judges , an d it' s al l becaus e the y ar e s o smart . 

Most of the CEOs and legislators and judges—quite a  disproportion-
ate number , i n fact—ar e whit e me n withou t disabilities . S o to o ar e 
most o f th e folk s wh o mak e lot s o f money . Whit e me n withou t 
disabilities, i t seems , are almost alway s i n charg e o f everything . The y 
must b e reall y smart . Smarter , o n average , than blac k folk s o r othe r 
racial minorities . Smarter , o n average , tha n women . Smarter , o n 
average, than peopl e wit h disabilities . 

This i s the thesi s o f book s lik e The  Bell Curve.  I t i s the thesi s o f a 
natural hierarchy : o f inheren t intellectua l difference s betwee n biologi -
cally define d groups , difference s tha t ca n b e ordere d a s "inferiority " 
and "superiority " an d tha t inevitabl y manifes t themselve s i n socia l 
rank. 

It i s an elegan t thesis : the smarte r the y are , th e highe r the y climb . 
It i s a  verifiabl e thesis : statistic s prov e it . I t i s a  thesi s wit h grea t 
explanatory power : al l the apparen t inequitie s o f social , political, an d 
economic lif e suddenl y mak e sense—explained , n o less , b y th e ver y 
best kind o f explanation , a  scientific one . I t i s an altogether positivel y 
splendidly wonderfu l thesis . 

It i s plagued b y onl y tw o shortcomings : par t o f i t i s false; an d th e 
rest o f i t i s nonsense . 
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Because, i t turn s out , no t al l kinds  o f smar t peopl e ge t t o b e i n 
charge—just som e kinds . 

And, i t turn s out , no t al l groups of peopl e hav e th e sam e chanc e t o 
get smar t i n th e wa y tha t wil l enabl e the m t o b e i n charge . Som e 
groups ge t mor e chanc e tha n others . 

And, i t turns out , th e groups wh o hav e the best  chance to ge t smar t 
in th e wa y tha t wil l enabl e the m t o b e i n charg e ar e th e group s wh o 
already were in charge. The y wer e in a position t o give themselves th e 
best chances . 

And, i t turns out , the y go t in that superio r positio n an d maintaine d 
it i n par t throug h physica l violence , i n par t throug h law s tha t the y 
enacted an d brutall y enforced , an d i n par t throug h simpl y insisting , 
loudly an d relentlessly , tha t the y wer e the very smartes t peopl e i n th e 
land. 

They ar e stil l insistin g it . "Everyon e ha s th e sam e chanc e now," 
they say . "An d look, " the y say , "w e ar e still  th e bes t kin d o f smart , 
truly th e smartes t o f th e smart. " 

And m y do g i s smarte r tha n you r dog . 
Partly false . Partl y nonsense . Completel y wrong . 
A brie f revie w o f th e histor y help s t o explai n why . 

Reconstructing Hierarchy: The Natural Order 

Alexander Pop e posite d th e existence of a  "grea t chain o f being " i n hi s 
1734 Essay  on  Man,  definin g a n intellectua l traditio n tha t would , 
perhaps, reac h it s pinnacle—o r nadir—i n a  179 9 treatis e b y Charle s 
White bearin g th e marvelousl y descriptiv e title , An  Account  of  the 
Regular Gradation  in  Man, and  in  Different Animals  and  Vegetables.  I n 
between cam e Thoma s Jefferson' s Notes  on  the  State  of  Virginia, 
written i n 178 1 and revise d th e followin g year . Query  14  of th e Notes 
includes Jefferson's reflection s o n slavery, and it is clear that the autho r 
of the Declaration's stirring proclamation o f equality—"that al l men are 
created equal"—uneasil y embrace d th e traditio n o f th e natura l order . 

Query 14  contains an extensive discussion of the differences betwee n 
the whit e rac e an d "th e negro. " A t th e outset , i t i s apparent tha t th e 
differences ar e t o b e hierarchicall y ordered . Eve n th e differenc e i n 
"colour" ca n b e understoo d i n ordere d terms , a s Jefferson exalt s th e 
"superior beauty " o f whites , insisting that the "fin e mixtures of red an d 



222 |  Creating  the Smart Culture:  Myths of Inferiority 

white," permittin g th e "expression s o f ever y passion, " ar e "preferabl e 
to tha t eterna l monotony , whic h reign s i n th e countenances , tha t 
immovable vei l o f blac k whic h cover s al l th e emotion s o f th e othe r 
race." Tha t veil notwithstanding, Jefferson observe s in the "othe r race" 
certain emotiona l peculiarities : "lov e seem s wit h the m t o b e mor e a n 
eager desire, than a  tender delicate mixture o f sentiment an d sensation . 
Their grief s ar e transient. " Th e rac e suffer s a s wel l fro m certai n 
intellectual disadvantages : "i t appear s t o me , that i n memor y the y ar e 
equal t o th e whites , i n reaso n muc h inferio r .  . .  , and tha t i n imagina -
tion the y ar e dull , tasteless , an d anomalous. " Ironically , th e trait s i n 
which th e rac e i s deficient—sentimentality , imagination—provid e a 
partial foundatio n fo r Jefferson' s judgmen t tha t th e rac e i s culturall y 
inferior; th e work s o f Ignatiu s Sancho , Jefferso n note s b y wa y o f 
example, "d o mor e honou r t o th e hear t tha n th e hea d .  .  . ;  hi s 
imagination i s wil d an d extravagant , escape s incessantl y fro m ever y 
restraint o f reaso n an d tast e .  .  .  ;  w e fin d hi m alway s substitutin g 
sentiment fo r demonstration. " 

Yet Jefferso n wa s onl y tentativ e i n hypothesizin g tha t blac k 
Americans were , b y nature , th e intellectua l inferio r o f whites . "T o 
justify a  general conclusion, " h e wrote, "require s man y observations" : 

How muc h mor e the n wher e i t i s a  faculty, no t a  substance, w e ar e 
examining; wher e i t elude s th e researc h o f al l th e senses ; wher e th e 
conditions of its existence are various and various combined; where the 
effects o f those which ar e present o r absent bid defiance t o calculation ; 
let m e ad d too , a s a  circumstanc e o f grea t tenderness , wher e ou r 
conclusion woul d degrad e a  whole rac e o f me n fro m th e ran k i n th e 
scale of being s which thei r Creato r ma y perhaps have given them. 

So h e wa s no t sure . " I advanc e i t therefor e a s a  suspicio n only, " h e 
concluded, "tha t th e blacks , whether originall y a  distinct rac e or mad e 
distinct b y tim e an d circumstances , ar e inferio r t o th e white s i n th e 
endowments bot h o f bod y an d mind. " Hi s persisten t doubt s woul d 
reemerge i n Quer y 18 , whe n h e pondere d th e contingencie s an d 
perhaps th e ultimat e legac y o f America n slavery : 

Indeed I tremble for my country when I reflect that God is just: that his 
justice canno t slee p fo r ever : tha t considerin g numbers , natur e an d 
natural means only, a  revolution o f the wheel o f fortune , a n exchange 
of situation, i s among possible events : that i t may become probable b y 
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supernatural interference ! Th e Almight y ha s n o attribut e whic h ca n 
take side with u s in such a  contest.1 

But the ambivalence of men like Jefferson woul d becom e increasing -
ly rar e a s th e movemen t towar d abolitio n intensified , yieldin g t o a 
certainty tha t blac k slaver y wa s Creation' s plan . Jame s Henr y 
Hammond o f Sout h Carolin a wa s on e o f slavery' s mos t vigorou s 
defenders. O n Februar y 1 , 1836 , Representativ e Hammon d offere d 
Congress th e increasingl y typica l defens e o f slavery : i t wa s par t o f 
Creation's plan . "Th e doo m o f Ha m ha s bee n brande d o n th e for m 
and feature s o f hi s African descendants, " Hammon d explained . "Th e 
hand o f fat e ha s united hi s color an d his destiny. Ma n canno t separat e 
what Go d hat h joined. " 

And Creation' s pla n wa s a  benevolen t one . I n Januar y 1840 , 
William Cos t Johnson, a  Whig congressman fro m Maryland , informe d 
the Hous e tha t i t wa s " a blessin g t o th e colore d rac e t o kee p the m i n 
slavery. . . . I n [Africa] , the y wer e littl e mor e intelligen t tha n th e 
ourang outang  species ; bu t no w the y ha d becom e a  civilize d an d 
Christianized people. " 

The attitude s gre w hardened , th e racis m mor e intense , a s th e 
sectional rif t pointe d increasingl y towar d dissolution . B y th e tim e i t 
came, black inferiorit y wa s a t th e fulcrum . Alexande r Stephens , vic e 
president o f the Confederate State s of America, declared in March 186 1 
that th e Confederac y "rest s upon th e grea t trut h tha t th e negr o i s no t 
equal t o th e whit e man ; tha t slavery—subordinatio n t o th e superio r 
race—is hi s natura l an d norma l condition. " 

The failur e o f tha t governmen t t o secur e it s caus e di d no t chang e 
the attitude s o f it s constituents . Thu s a  prominen t Virginia n coul d 
still proclai m o f slaver y i n June 186 5 tha t "fo r th e slav e i t i s the bes t 
condition i n ever y wa y tha t ha s bee n devised. " Henr y W . Ravenel , 
South Carolina' s grea t "benevolent " master , coul d stil l insis t tha t 
slavery "ha d receive d th e divin e sanctio n &  was the bes t conditio n i n 
which th e tw o race s coul d liv e togethe r fo r mutua l benefit." 2 

It i s unsurprising, perhaps , tha t neithe r civi l war no r emancipatio n 
settled the questio n o f th e blac k man' s ran k i n the natura l order . Bu t 
neither, really , di d Reconstruction . Man y o f th e founder s o f moder n 
equality—the framer s o f th e Reconstructio n effort—professe d thei r 
belief i n th e inheren t superiorit y o f th e whit e rac e t o al l othe r races , 
and o f me n t o women . I n guaranteein g th e "equa l protectio n o f th e 
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laws," the y purporte d t o d o n o mor e tha n free  th e natura l hierarch y 
from unnecessar y constraints . The y contende d that , quit e asid e fro m 
the advantage s secure d b y discriminator y laws , the whit e rac e woul d 
be foreve r superior , an d whit e me n i n particula r woul d alway s hav e 
their dominion . 

At leas t o n thi s score , th e rhetori c o f th e Reconstructio n debate s 
must be viewed with a certain skepticism: Republicans ofte n exaggerat -
ed thei r belie f i n whit e supremac y t o assur e thei r moderat e an d 
conservative colleague s tha t th e whit e man' s statu s wa s secure ; 
Democrats, meanwhile , frequentl y exaggerate d thei r fear s o f blac k 
ascendancy t o mak e th e cas e fo r restrictiv e laws . Bu t thi s pervers e 
posturing wa s no t universal : som e Republican s argue d tha t th e 
inherent equalit y o f al l me n mad e discriminator y law s immora l an d 
unnatural; som e Democrats , meanwhile , argue d tha t th e inheren t 
superiority o f whit e me n mean t tha t ^^'discriminator y law s wer e 
abominations agains t Go d an d nature . 

What the y reall y though t is , of course , nearl y impossibl e t o know . 
But wha t the y said  typified a  debate that , incredibly , stil l rages over a 
century later . 

A substantia l par t o f th e oppositio n t o th e Reconstructio n ef -
fort—initially t o emancipation , subsequentl y t o th e protectio n o f th e 
freedmen's civi l rights—wa s roote d i n th e belie f tha t equalit y wa s 
contrary t o nature . I n 186 4 Senator Thoma s A. Hendricks, Democra t 
from Indiana , explaine d hi s oppositio n t o th e effor t t o ensur e civi l 
equality fo r blac k Americans : 

You may say here that the negro is the equal of the white man; but you 
cannot mak e hi m such . Yo u ma y sa y tha t h e shal l b e truste d a s the 
white man is trusted; but you cannot give him the qualities that inspire 
confidence amon g white men toward each other. .  . . This is a proposi-
tion based upon the idea that the negro is the equal in law, socially, and 
politically, of the white man. I  say it is an unfortunate step . . .. I t may 
be done; they may be forced upon society in all its relations as the equal 
of the white race ; but that legislatio n wil l not mak e them equals . 

As Hendricks mad e plain , th e inheren t inequalit y o f th e race s was all-
pervasive: they were created unequal socially , politically, and economi-
cally a s well . " I d o no t believe, " Hendrick s insisted , tha t "negroes " 
"are ou r equal s i n the Army , i n th e courts , o r anywher e else ; and fo r 
that reason I  voted agains t the bil l proposing tha t they should hav e th e 
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same pa y i n th e Arm y a s white men. " "Thei r service s ar e no t wort h 
so much," h e explained; "The y canno t comman d s o much a t home fo r 
their labor , becaus e the y lac k those qualitie s tha t secur e a  high rat e of 
compensation t o th e whit e man. " 

Racial inferiority provide d th e primary justification fo r th e politica l 
exclusion o f blac k Americans . Fo r some , th e freedme n simpl y wer e 
not read y fo r suffrage . I n Januar y 1867 , Presiden t Andre w Johnso n 
vetoed a  bill providing fo r blac k suffrag e i n the Distric t o f Columbia : 
"we may well pause to inquire whether , after s o brief a  probation, the y 
are as a class capable o f a n intelligent exercis e of th e righ t o f suffrage. " 
"The people wh o ar e daily witnesses of thei r mod e o f living, " hi s veto 
message continued , "an d wh o hav e becom e familia r wit h thei r habit s 
of thought , hav e expresse d th e convictio n tha t the y ar e no t ye t 
competent." "Hardl y ye t capabl e o f formin g correc t judgmen t upo n 
the importan t question s tha t ofte n mak e th e issue s o f a  politica l 
contest," h e concluded, "the y could readil y be made subservient t o th e 
purposes o f designin g persons. " 

Senator James R. Doolittl e o f Wisconsi n wa s one o f Johnson's fe w 
Republican supporters . H e concurre d i n th e president' s verdic t o n 
black suffrage : "a s a  genera l rul e th e Africa n rac e ar e incompeten t t o 
do it . I t i s no t s o wit h th e whit e race. " Anothe r Republica n ally , 
Senator Lafayett e Foste r o f Connecticut , late r a  professo r o f la w a t 
Yale, offere d th e followin g thesi s fo r excludin g th e blac k vote : tha t 
governments res t on intelligenc e and morality ; tha t intelligenc e come s 
through knowledge ; tha t knowledg e come s throug h history ; tha t 
history i s recorded i n books; and that book s requir e reading . Literacy , 
therefore, wa s th e tru e tes t o f intelligence : "Now , wher e a  man , n o 
matter fro m wha t cause , canno t thu s becom e acquainted , throug h 
books, b y reading , with th e wisdo m o f pas t ages , nor wit h th e event s 
and occurrence s o f th e day , I  sa y h e i s not an d canno t b e intelligent , 
and i s no t therefor e a  saf e voter. " 

For others , th e thesi s wa s slightl y les s complex . Democrati c 
congressman Benjami n M . Boyer o f Pennsylvania explaine d th e natur e 
of blac k inferiorit y i n explicitl y biologica l terms . "I t i s no t th e 
complexion o f th e negr o tha t degrade s him, " h e explained , no r wa s i t 
the lon g litan y o f othe r physica l distinctions , includin g th e "signifi -
cant" "fact " tha t "th e bone s o f hi s craniu m ar e thic k an d inclos e a 
brain averaging by measuremen t fewe r cubi c inches in volume than th e 
skulls of whit e Americans." No r wa s it "because hi s facial outline doe s 
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not confor m t o ou r ideal s o f beautifu l humanity. " "Al l thes e 
considerations," Boye r explained , " I a m willin g t o discar d fro m th e 
argument," 

But i f th e peculiaritie s I  have mentione d ar e th e outwar d badge s o f a 
race by nature inferio r i n menta l caliber , an d lacking that vim , pluck , 
and pois e o f characte r whic h giv e forc e an d directio n t o huma n 
enterprise, and which are essential to the safety an d progress of popular 
institutions, the n th e negroe s ar e no t th e equal s o f whit e Americans , 
and are not entitled b y any right, natural o r acquired, t o participate in 
the Governmen t o f thi s country . 

Senator Garret t Davi s emphasize d th e cultura l inferiorit y o f th e 
black race . N o natio n o r trib e o f th e black race , he insisted, "ha s eve r 
established a  polity tha t coul d b e denominate d a  Government, o r ha s 
elaborated fo r itsel f an y science s o r literatur e o r art s o r eve n a n 
alphabet, o r character s t o represen t numbers , o r bee n capabl e o f 
preserving thos e achievement s o f intellec t whe n i t ha s receive d the m 
from a  superior race. " Fo r thi s reason, Davis concluded, blac k suffrag e 
was "revoltin g t o reason. " 

Democratic congressman Michael C . Kerr o f Indiana concurred. "I s 
it statesmanship, " h e wondered , "t o introduc e int o th e bod y o f 
electors, th e governin g an d law-makin g classes , th e mos t inferior , 
ignorant, an d corruptibl e race s o n earth? " 

Still other s insiste d tha t th e politica l exclusio n o f blac k American s 
was a more pragmati c necessity , bu t on e justified , nonetheless , b y th e 
fact o f inferiority . Georg e W . Woodwar d o f Pennsylvani a ha d faile d 
to wi n confirmatio n whe n nominate d b y Jame s Pol k t o th e U.S . 
Supreme Court ; h e did , however , serv e fo r fiftee n year s o n th e 
Pennsylvania Suprem e Court , th e las t thre e a s Chie f Justice . H e lef t 
the benc h fo r Congres s i n 1867 ; the followin g year , h e explaine d hi s 
opposition t o blac k suffrage : 

I do not plac e my objections o n ethnologica l distinction s o f races , nor 
on the denia l which i s sometimes made, but which I  am always pained 
to hear, that they are human beings , having a common God and Father 
of us all and a  common destin y with ourselves ; but I  place it on those 
high consideration s o f expedienc y whic h alway s prevaile d wit h th e 
founders o f ou r Government . I t i s not bes t fo r th e commo n interest s 
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of both races that the inferior shoul d share political privileges with the 
superior. 

The argument s agains t blac k equalit y wer e no t limited , o f course , 
to the issue of suffrage . I n 186 6 Indiana Democrat Willia m E. Niblack 
defended hi s state' s exclusio n o f fre e blacks . Th e inferiorit y o f blac k 
Americans, h e insisted , wa s a  fundamenta l politica l tenet : 

I hav e alway s maintained , an d certainl y a  very larg e majorit y o f th e 
people o f Indian a have , heretofor e a t least , tha t i n th e gran d scal e of 
humanity the negro race is inferior to the white race, and that anything 
like socia l o r politica l equalit y betwee n th e tw o race s i s neithe r 
practicable nor desirable. Ou r whole syste m of laws in relation to the 
negro, from th e firs t organizatio n o f the Stat e to the present time , has 
been based on that theory . 

Senator Pete r G . Va n Winkle , a  Unionis t fro m Wes t Virginia , 
explicated th e threat t o the white man posed b y contravenin g the law s 
of nature : 

I do not believe that a  superior race is bound to receive among it those 
of a n inferio r rac e i f th e minglin g o f the m ca n onl y ten d t o th e 
detriment o f the mass . I  do not mean stric t miscegenation , but I  mean 
the mingling of the two race s in society , associating from tim e to time 
with on e another . 

Van Winkl e mad e clea r tha t hi s concer n wa s no t limite d t o th e 
freedmen; rather , i t "involve s no t onl y th e negr o race , bu t othe r 
inferior race s .  .. those whose mixture wit h our race , whether they ar e 
white o r black , coul d onl y ten d t o th e deterioratio n o f th e mass. " 

But ther e wa s anothe r sid e to th e debate . Th e inferiorit y o f blac k 
Americans was , i n a  certai n sense , a n undeniabl e fact : th e whit e 
population wa s more literate, more knowledgeable, and, perhaps, mor e 
intellectually "advanced. " Bu t no t everyon e wa s willin g t o conced e 
that thi s wa s th e natura l stat e o f affairs . 

Frederick Douglass had offered a n alternative understanding in 1854: 

Ignorance an d depravity , an d the inabilit y t o rise from degradatio n t o 
civilization and respectability, are the most usual allegations agains t the 
oppressed. Th e evil s mos t fostere d b y slaver y an d oppressio n ar e 
precisely those which slaveholders an d oppressors would transfer fro m 
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their system to the inheren t characte r o f their victims. Thu s the ver y 
crimes of slavery become slavery's bes t defense . 

Douglass's vie w animate d man y voice s durin g th e Reconstructio n 
debates: eac h clai m o f blac k inferiorit y wa s me t wit h th e simpl e 
response, "yes—bu t yo u hav e mad e i t so , an d i t nee d no t be. " 
Republican congressma n Glenn i W . Scofiel d o f Pennsylvani a argue d 
for blac k suffrag e i n th e Distric t o f Columbi a earl y i n 1866 . H e 
responded t o the claim that th e freedmen wer e inherently incapable o f 
participating i n self-governance : "W e ar e again told tha t thei r averag e 
ability i s below tha t o f th e whit e race . Ho w d o you kno w that ? Th e 
colored ma n ha s neve r exhibite d equa l ability , t o b e sure , bu t h e ha s 
never ha d equa l opportunities. " 

Late i n th e year , th e uppe r chambe r wa s stil l debatin g th e issue . 
Henry Wilso n o f Massachusett s wa s explicit : i f the freedma n wa s in a 
sense "inferior, " i t wa s no t b y creation' s design , bu t b y th e slave -
holder's. "The y kep t th e colore d ma n i n ignoranc e t o kee p hi m i n 
slavery," Wilso n noted ; "the y wil l continu e t o kee p hi m i n ignoranc e 
to preven t hi s becomin g a  voter. " 

The argument s mus t hav e ha d a  certain resonance : bot h chamber s 
passed th e bil l providin g fo r blac k suffrag e i n the nation' s capital , an d 
in th e firs t week s o f 1867 , th e Senat e vote d t o overrid e Presiden t 
Johnson's vet o o f tha t bil l b y a  vote o f 2 9 to 10 , the Hous e b y a  vot e 
of 11 3 to 38 . 

But suffrag e i n th e Distric t o f Columbi a wa s jus t a  smal l ste p 
toward blac k empowerment , an d th e debat e ove r th e freedmen' s 
intellectual abilitie s an d politica l disabilitie s woul d continu e throug h 
the adoptio n o f th e Fifteent h Amendmen t an d it s enforcemen t acts . 
In 186 8 Republica n congressma n Carma n A . Newcom b o f Missour i 
vehemently denounce d th e repetitiv e refrai n o f blac k inferiority : "I t 
is criminal, i t i s wicked o n th e part o f a  Government t o hol d a  people 
in ignoranc e agains t thei r wil l an d the n disfranchis e the m o r den y 
them th e righ t t o vot e becaus e the y ar e ignorant. " Late r tha t sam e 
year, Congressma n Olive r H . P . T. Morton o f Indiana rose to observ e 
that, "i t il l become s th e souther n peopl e no w t o slande r an d traduc e 
the negro . I f he is degraded, they hav e made him so ; slavery has mad e 
him so . I f he is ignorant, they hav e mad e him s o by makin g i t a  crime 
to teac h hi m t o rea d an d write. " 
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Congressman Jame s M . Ashley , Republica n o f Ohio , ma y hav e 
offered th e mos t far-reachin g critiqu e o f the "natural " order : n o socia l 
arrangement coul d b e understoo d apar t fro m th e educationa l syste m 
that sustaine d it . Standin g i n suppor t o f a  guarante e o f ope n publi c 
schools, Ashle y insiste d tha t "civilizatio n an d educatio n ar e insepara -
ble." "Withou t th e maintenanc e o f fre e publi c school s i n thi s 
country," h e explained , "th e peopl e coul d no t lon g b e secur e i n civi l 
or religiou s liberty. " 

"Knowledge," h e concluded , "i s power. " 

The History  of  Natural  Inferiority 

In it s revie w o f The  Bell  Curve,  th e National  Review  observe d tha t 
Murray an d Herrnstein' s tex t "confirm s ordinar y citizens ' reasonabl e 
intuition tha t tryin g t o enginee r racia l equalit y i n th e distributio n o f 
occupations an d socia l position s run s agains t no t racis t prejudic e bu t 
nature, whic h show s n o suc h egalitaria n distributio n o f talents. " Th e 
irony, a s the National Review  woul d hav e it , was that equalit y wa s th e 
brainstorm o f a n elit e clas s o f libera l socia l engineers . Ordinar y 
people, meanwhile , knew better : thei r "reasonabl e intuition " wa s tha t 
some folks—an d som e races—ar e plai n smarte r tha n others. 3 

But her e lies the rea l irony : th e "reasonabl e intuition " o f "ordinar y 
citizens" i s i n fac t non e o f thes e things : i t i s th e carefull y crafte d 
product o f centurie s o f cultura l propaganda , a  myt h o f natura l 
inequality perpetuate d b y me n i n power— a political , economic , an d 
intellectual elite . Ordinar y citizen s actually kno w better : throughou t 
history, th e better judgment o f man y has been to rejec t th e vicious lie s 
of natura l inferiority . Bu t th e lie s hav e bee n relentless . 

The Myth s o f Inferiority : Rac e 

The me n wh o frame d th e Constitutio n i n th e lat e eighteent h 
century, and those who reframe d i t three generations later, were by n o 
means the las t t o promot e th e myt h o f th e natura l superiorit y o f th e 
white race . Jus t a s the overtl y racis t defense s o f slaver y increase d a s 
abolition intensified , s o too di d the overtl y racis t defense s o f privileg e 
increase a s lega l equalit y blossomed . B y th e tur n o f th e twentiet h 
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century, notion s o f racia l supremac y wer e a s firmly roote d a s ever i n 
American epistemology . 

Racial supremac y wa s a  trut h i n nationa l politics . Th e grea t 
Progressive Theodore Roosevel t had invited Booker Washington to the 
White House , bu t h e assure d whit e American s tha t black s "a s a  rac e 
and i n th e mass , ar e altogethe r inferio r t o th e whites. " Woodro w 
Wilson share d th e Progressiv e mantl e an d secure d th e suppor t o f th e 
egalitarians Oswal d Garriso n Villard , W . E . B . Du Bois , an d Willia m 
Monroe Trotte r i n hi s 191 2 election bid ; h e repai d the m b y formall y 
segregating the departments and services of the federal government , th e 
first officia l federa l segregatio n sinc e th e Civi l War . An d whil e 
Villard, D u Bois , an d Trotte r wer e denouncin g D . W . Griffith' s 
negrophobic, pro-Kla n visio n o f Reconstruction, The  Birth of  a Nation, 
Wilson wa s givin g th e fil m a  privat e screenin g a t th e Whit e House , 
lamenting tha t it s tal e wa s "al l s o terribl y true. " 

Racial supremacy wa s a truth amon g historians. Ulric h B . Phillips's 
American Negro  Slavery  appeare d i n 1918 ; hi s landmar k histor y wa s 
premised o n th e notion o f blac k inferiority , an d his central thesis , that 
slavery wa s a  largel y benevolen t an d unprofitabl e institution , woul d 
define mainstrea m scholarshi p o n slaver y fo r th e nex t fort y years . 
Reconstruction, meanwhile , has been describe d a s the historian' s chie f 
whipping bo y durin g th e er a o f ne w nationalism . Willia m Dunning' s 
1907 account , Reconstruction,  Political  and  Economic,  establishe d a 
tradition tha t embraced , a s on e o f hi s adherent s pu t it , th e centra l 
belief i n "negr o incapacity. " Writin g i n thi s tradition , Joh n W . 
Burgess of Columbia pronounce d Reconstructio n th e "nadir of national 
disgrace" and a "soul-sickening spectacle. " Thes e views too woul d hol d 
sway til l midcentury , culminatin g wit h E . Merlto n Coulter' s 194 7 
publication o f The  South  during  Reconstruction*,  for Coulter , "negr o 
rule" was a "diabolical" developmen t t o be "remembered, shuddered at , 
and execrated. " 

Racial supremac y wa s a  truth i n America n religion . Th e "moder n 
view" o f twentieth-centur y "polygenecists, " tha t th e severa l race s ha d 
separately evolve d fro m distinc t geneti c origins , ha d bee n defeate d b y 
the biblica l traditio n o f a  single ac t o f creatio n an d a  common origi n 
for al l mankind . Bu t th e prevailin g vie w wa s no t a n egalitaria n one : 
science an d religio n combine d fo r th e "monogenecists " i n a  theory o f 
black racia l degeneratio n unde r th e "curs e o f Ham. " Th e theologica l 
conception o f blac k people s a s a  curse d peopl e foun d it s mos t 
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benevolent expressio n i n a  certai n pit y fo r th e unfortunat e race ; it s 
more malevolen t manifestation s include d a  vicious racia l hatre d and , 
ultimately, racis t violence . Th e America n religiou s traditio n tha t 
produced Christia n abolitionis m thu s als o produce d th e missionar y 
message of resignation , urgin g blac k Christian s t o accep t thei r lo t firs t 
under slavery , an d late r unde r racia l hierarchy . I t produce d to o a 
fierce opposition t o social integration: to cite but one extreme example, 
the Ku Klux Klan reviva l of the early twentieth centur y wa s explicitly 
a "whit e Christian " movement. 4 

Racial supremac y wa s als o a  trut h i n th e sciences , bot h har d an d 
soft. I n 189 6 the Suprem e Cour t rule d i n the cas e of Plessy v. Ferguson 
that th e compulsor y segregatio n o f the race s into "equa l bu t separate " 
rail accommodation s wa s no t unconstitutional , bu t wa s i n keepin g 
with th e "comfor t an d tradition s o f th e people. " I f ther e wa s an y 
"badge o f inferiority " implici t i n th e force d segregation , th e Cour t 
insisted, i t wa s becaus e "th e colore d rac e choose s t o plac e tha t 
construction upo n it. " 

But scientist s i n tha t yea r mad e clea r wha t th e Suprem e Cour t 
would not : th e colore d race s fel t inferio r because , i n fact , the y were . 
Franklin Giddings' s Principles  of  Sociology  surveye d th e accomplish -
ments o f th e variou s "races" : the Chines e an d th e America n Indians , 
he concluded , "hav e bee n i n existenc e .  .  .  muc h longe r tha n th e 
European race , an d hav e accomplishe d immeasurabl y less . W e ar e 
therefore warrante d i n sayin g tha t the y hav e no t th e sam e inheren t 
abilities." Darwinia n principle s o f evolutio n wer e no w firml y 
grounded throughou t th e science s an d le d inexorabl y t o scientifi c 
theories o f a  natura l racia l order . American  Anthropologist  reporte d 
unequivocally i n 189 6 tha t th e "Caucasia n stand s a t th e hea d o f th e 
racial scal e an d th e Negr o a t bottom. " 

Stephen Ja y Goul d ha s note d tha t "al l leadin g scientist s followe d 
social conventions" ; th e founder s o f th e moder n scientifi c tradi -
tion—Linnaeus, Georges Cuivier , Charle s Lyell, Louis Agassiz—largel y 
accepted th e ideologica l commitmen t t o whit e supremacy . A s Goul d 
explains, 

white leaders of western nations did not question the propriety of racial 
thinking durin g th e eighteent h an d nineteent h centuries . I n thi s 
context, the pervasive assent given by scientists to conventional rankings 
arose fro m share d belief , no t fro m objectiv e dat a gathere d t o tes t a n 
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open question . Yet , i n a  curiou s cas e o f reverse d causality , thes e 
pronouncements wer e read as an independent suppor t fo r th e politica l 
context. 

This di d no t chang e wit h th e tur n o f th e century ; i f anything , th e 
"science" o f racis m gre w mor e strident . I n 190 1 William H . Thomas , 
a mulatt o sociologist , insiste d i n The  American Negro  tha t th e blac k 
man was in essence a lazy, immoral savage , rational onl y i n proportio n 
to hi s admixtur e o f whit e blood . Edwar d A . Ross , a  libera l populis t 
sociologist, deride d the "equalit y fallacy, " positin g instea d the obviou s 
differences i n "mora l an d intellectua l traits. " Rober t Bennet t Bean , 
writing i n American Medicine  i n Apri l 1907 , revealed "th e anatomica l 
basis for th e complet e failur e o f the negr o schools to impar t th e highe r 
studies—the brain cannot comprehen d the m any more than a horse can 
understand th e rul e o f three. " "Leader s i n al l politica l parties, " Bea n 
insisted, "no w acknowledg e th e erro r o f huma n equality. " Writin g i n 
the dawn of the age of eugenics, Bean cheerfully conclude d tha t a t long 
last "[i] t ma y b e practicabl e t o rectif y th e erro r an d remov e a  menac e 
to ou r prosperity— a larg e electorat e withou t brains. " 

If th e "cure " fo r blac k inferiorit y wa s becomin g mor e clea r t o 
scientists, th e "cause " o f i t stil l wa s not . Som e hypothesize d tha t i t 
was "recapitulation" : adult s o f inferio r races , they said , ha d regresse d 
to a  permanen t immaturity , an d a s adult s wer e lik e th e childre n o f 
superior races . Other s hypothesize d a  form o f "neoteny" : i t wa s th e 
superior races , the y insisted , tha t retaine d thei r childlik e characte r 
throughout maturity , whil e th e inferio r race s devolve d towar d 
apishness. Th e hypotheses were , of course , diametrically opposed , an d 
in thi s sense , the scienc e o f th e earl y twentiet h centur y faile d eve n t o 
offer, le t alon e substantiate , a  unified theor y o f racia l supremacy . Bu t 
if the specific s wer e i n doubt, th e genera l assumptions wer e not : whit e 
people wer e superior t o black people , and this was, somehow, natural . 

In the second decade of the twentieth century , the assumptions wer e 
apparently bolstere d b y empirica l proof . Lewi s M . Terma n o f 
Stanford Universit y ha d adapte d Frenc h psychologis t Alfre d Binet' s 
test o f "intelligence " fo r us e i n th e Unite d States . Bu t Binet' s test , 
designed t o identif y schoolchildre n i n nee d o f specia l educationa l 
services, was modifie d i n Terman' s revise d scale . Th e Stanford-Bine t 
differed fro m th e origina l i n tw o significan t respects : first , i t include d 
adults a s wel l a s children; an d second , i t calculate d th e rati o betwee n 
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chronological ag e and the teste d "menta l age " and calle d that rati o th e 
"intelligence quotient, " o r IQ . Terman , then , coul d describ e th e 
"intelligence" o f a n individua l wit h a  singl e number , an d individual s 
could b e ordered—highes t t o lowest , mos t smar t t o least—o n a n 
intelligence scale . H e coul d do the same with groups , including group s 
defined b y race . So , o f course , h e did . 

In 191 6 Terma n reporte d tha t lo w intellec t wa s "ver y commo n 
among Spanish-Indian and Mexican families of the South-West an d also 
among negroes. " "Thei r dullness, " h e concluded, "seem s to b e racial. " 
Easing effortlessly fro m scientifi c fac t t o polic y prescriptio n an d bac k 
again, Terma n opine d tha t "[c]hildre n o f thi s grou p shoul d b e 
segregated i n specia l classes . .  .  . They canno t maste r abstractions , bu t 
they ca n ofte n b e mad e efficien t workers. " Bu t segregatio n wa s no t 
the idea l solutio n t o th e proble m o f inferio r races , onl y th e mos t 
practical: "Ther e i s no possibility a t present o f convincing societ y tha t 
they shoul d no t b e allowe d t o reproduce , althoug h fro m a  eugeni c 
point o f vie w the y constitut e a  grav e proble m becaus e o f thei r 
unusually prolifi c breeding." 5 

There i s anothe r stor y t o tell . 
Not ever y politicia n accepte d th e trut h o f racia l supremacy . 

Franklin Roosevel t a t leas t harbore d som e doubt s o n th e subject , an d 
while h e migh t no t hav e bee n th e frien d o f blac k American s i n 
particular—here, h e seeme d t o valu e expedienc e ove r principle , 
choosing, fo r example , t o abando n federa l antilynchin g legislatio n i n 
return fo r Souther n suppor t o f the New Deal—much o f the New Dea l 
was o f a t leas t incidenta l benefi t t o th e workin g classe s o f al l races . 
Moreover, th e Roosevel t Whit e Hous e containe d a t leas t on e genuin e 
friend o f racia l equalit y i n th e perso n o f Eleano r Roosevelt ; i n 1944 , 
her effort s helpe d secur e th e firs t significan t ste p towar d desegrega -
tion—of publi c transi t for America n soldiers . Never , observed Willia m 
Hastie a t th e time , "hav e I  see n s o muc h enthusias m an d goodwil l 
generated b y a  particula r bi t o f officia l action. " FDR' s successor , 
meanwhile, manifested n o ambivalence o n the subject; Harr y Truman , 
of course , complete d th e desegregatio n o f th e militar y bu t also , les s 
famously, pledge d hi s administration's suppor t t o the NAACP a t thei r 
1948 convention an d indeed , the Truman Justice Departmen t support -
ed their cause in the major civi l rights cases argued before th e Suprem e 
Court. 
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Not ever y historia n accepte d th e truth o f racia l supremacy . Ulric h 
Phillips's interpretatio n o f th e slav e experienc e alway s ha d it s critics ; 
Carter Woodson , fo r example , offered hi s own critiqu e and assemble d 
a cor e o f youn g historian s dedicate d t o re-writin g th e histor y "fro m 
the botto m up. " B y 1956 , with th e publicatio n o f Kennet h Stampp' s 
work The  Peculiar Institution, Phillips' s depiction o f slavery as a largely 
benevolent an d inefficien t institutio n wa s supplanted b y th e view tha t 
the institutio n wa s bot h ver y hars h an d ver y profitable . Thre e year s 
later, Stanley Elkins' s Slavery:  A Problem  in  American Institutional  and 
Intellectual Life  ushered in a new era of mainstream slavery scholarship : 
the "discovery " o f th e slaves ' humanity woul d eventuall y facilitat e a n 
appreciation o f thei r economic , cultural , intellectual , an d mora l 
achievements. 

The Dunnin g schoo l o f Reconstructio n scholarship , whic h insiste d 
that Reconstructio n wa s bot h a  failure an d a  mora l disgrace , also ha d 
its critics, including W. E. B. Du Bois , whose 193 5 Black Reconstruction 
in America no t onl y rejected the conclusions o f his contemporaries bu t 
explicitly denounce d th e racism that informe d them . Withi n a  decade, 
Howard K . Beal e wa s urgin g al l whit e historian s t o reasses s Recon -
struction withou t th e workin g assumptio n tha t "thei r rac e mus t ba r 
Negroes fro m socia l an d economi c equality. " Th e nex t tw o genera -
tions o f Reconstructio n historian s woul d assum e these challenges, an d 
while they produce d neithe r consensu s no r coherence , the y di d rejec t 
black subordinatio n a s the necessar y precondition o f thei r assessment . 

Not ever y religio n an d religious leade r embrace d th e truth o f racia l 
supremacy. Christia n evangelical s ha d bee n a t th e forefron t o f th e 
egalitarian crusade , an d religio n ha d supplie d abolitionism' s mos t 
powerful arguments . I n 183 5 William Slad e o f Vermon t ha d quote d 
Revelations t o hi s congressiona l colleagues : "Go d hat h mad e o f on e 
blood al l nation s o f men , t o dwel l o n th e fac e o f th e earth. " "Now , 
sir," Slad e intoned , "le t gentleme n sho w m e tha t African s ar e no t 
'men', an d I  wil l giv e up th e argument. " I n 186 5 Congressman Jame s 
M. Ashle y o f Ohi o denounce d th e hypocris y o f th e pro-slaver y 
contingent: "Unde r th e ple a o f Christianizin g the m i t ha s enslaved , 
beaten, maimed , an d robbe d million s o f me n fo r whos e salvatio n th e 
Man o f sorrow s died. " Christia n neo-abolitionist s continue d th e 
crusade an d contribute d mightil y t o th e refutatio n o f biologica l 
theories o f racia l inferiority ; i t was, they said , environment, o r "socia l 
heredity," tha t shape d th e difference s betwee n whit e an d blac k 
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Americans. Harla n Pau l Dougla s bot h describe d an d spoke fo r man y 
generations o f Christia n reformer s i n hi s 190 9 tex t Christian  Recon-
struction in  the  South.  Hi s wor k include d a n elegan t exegesi s o f th e 
"environmental thesis" : "averag e capacitie s ar e sociall y suppressed , 
partly throug h undernourishmen t an d other environmenta l handicap s 
. .  .  and partl y throug h paralyzin g belief s i n natura l inferiorit y whic h 
forbid the m to hop e fo r themselve s and prevent societ y from doin g it s 
best o n thei r behalf." 6 

Not ever y scientis t accepte d the truth o f racia l supremacy. Charle s 
Darwin's theor y o f natura l selectio n ha d mad e th e scienc e o f th e 
natural racia l order possible and , perhaps, even inevitable. Bu t Darwi n 
himself wa s no racist : natura l selection , h e explaine d i n The  Descent of 
Man, coul d no t accoun t fo r th e difference s betwee n th e races ; "race " 
seemed outsid e th e evolutionar y process . Alfre d Wallac e ha d share d 
the discover y o f natura l selectio n wit h Darwin ; Wallac e specificall y 
insisted o n th e intellectua l equalit y o f th e races . 

This was not th e typical assumption , bu t i t would becom e that , du e 
in larg e par t t o th e wor k o f Fran z Boas . Boa s emigrate d fro m 
Germany t o th e Unite d State s in 188 5 and brought wit h hi m a  unique 
critical perspective . Writin g i n 1894 , Boas commente d tha t scientist s 
"are always liable to interpre t a s racial characters what i s only an effec t 
of socia l surroundings. " Late r i n th e decade , Boa s becam e th e firs t 
social scientis t t o spea k o f culture s i n the plural , no t merel y a s a single 
hierarchical system . H e celebrate d th e achievement s o f Africa n 
culture; hi s rebutta l o f th e myt h o f blac k cultura l inferiorit y lef t D u 
Bois "astonished. " 

In hi s 191 1 text, The  Mind of  Primitive Man,  Boa s argued tha t ther e 
were n o innat e intellectua l differences , jus t differen t histories . Fo r 
Boas, "socia l conditions, " a  lac k o f trul y "equa l opportunities, " 
explained blac k failure s i n America . H e pioneere d a  theor y o f 
prejudice, a  "consciousnes s o f th e outsider, " th e "tendenc y o f th e 
human min d t o merg e the individua l i n the clas s to whic h h e belongs , 
and t o ascrib e t o hi m al l th e characteristic s o f hi s class. " Hi s was , i n 
sum, the first comprehensiv e cultura l theory o f racial inferiority : wha t 
made whit e folk s superior , i n Boas' s view , wa s n o mor e tha n thei r 
tendency to see themselves as superior an d their ability to conver t tha t 
belief int o cultura l fact . 

Boas's impac t wa s fel t throughou t th e America n academy . 
Sociologists Charle s W . Ellwoo d o f th e Universit y o f Missour i an d 
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Carl Kelse y o f th e Universit y o f Pennsylvani a bot h rejecte d th e racis t 
hypothesis afte r Boas , a s di d Howar d Odu m o f th e Universit y o f 
Georgia. Lo w achievement , Odu m posited , "ma y b e du e onl y t o 
environment"; "ther e is thus far," h e noted, "n o evidence to contradic t 
such a claim." I n 191 7 Alfred L . Kroeber o f Columbi a publishe d "Th e 
Superorganic" m  American Anthropologist;  i t was the classi c argumen t 
against biologica l notion s o f inferiority . Followin g Boas , Kroeber wa s 
explicit abou t th e assumptio n o f "absolut e equality" ; student s o f 
culture, h e warned , mus t assum e thi s equalit y t o avoi d th e conflatio n 
of histor y an d biology . 

And s o it went . Boa s had effectivel y shifte d th e burde n o f proof t o 
the scientifi c racists . Fro m the n on , i t woul d no t d o simpl y t o alleg e 
the natura l inferiorit y o f th e blac k race ; after Boas , the racist s woul d 
have t o prov e it . 

They coul d not . Lewi s Terma n himsel f recante d i n 1937 : he ha d 
become, h e said , mor e intereste d i n th e environmenta l hypotheses . 

That migh t hav e bee n th e en d o f it . Th e victor y ove r Naz i 
Germany migh t the n hav e bee n th e exclamatio n poin t t o thi s simpl e 
declaration: racia l supremac y i s just a  lie—a n evil , hatefu l lie . 

But i n 196 9 psychologis t Arthu r R . Jensen calle d fo r a  re-examina -
tion o f th e assumptio n o f racia l geneti c equalit y i n intelligence . I n 
1971 H . J . Eysenc k revive d neoten y a s a n explanatio n o f blac k 
inferiority. I n 198 9 J. Phillipe Rushton announce d tha t black cranium s 
were, on average , smaller than whit e craniums, and black people were , 
as a consequence, less intelligent. An d in 1994 , Murray an d Herrnstei n 
published The  Bell Curve. 7 

The Myth s o f Inferiority : Gende r 

Race, o f course , ha s no t provide d th e exclusiv e "biological " 
explanation fo r the natural order . Th e theory of gender inferiority ha s 
a legacy that i s in some way s just a s rich, though i t proved, i n the end , 
slightly les s durable . 

The critica l elemen t i n theorie s o f gende r inferiorit y ha s bee n th e 
idea o f a  "woman' s nature, " a  natur e tha t "unfitted " he r for , amon g 
other things , politica l life . I t wa s a n ide a share d b y th e "foundin g 
fathers"—women, Thoma s Jefferson observed , "ar e too wise to wrinkl e 
their forehea d wit h politics"—an d b y thei r successors . I n 183 8 
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Congressman Benjami n C . Howard objecte d tha t abolitionis t petition s 
to Congres s wer e bein g offere d b y women . "H e alway s fel t regret, " 
the Congressional  Globe  reported , "whe n petition s thu s signe d wer e 
presented t o th e Hous e relatin g t o politica l matters. " Th e Globe 
continued, 

He though t tha t thes e female s coul d hav e a  sufficien t fiel d fo r th e 
exercise o f thei r influenc e i n th e discharg e o f thei r dutie s t o thei r 
fathers, thei r husbands , o r their children , cheerin g th e domesti c circle , 
and shedding ove r i t the mil d radianc e o f th e socia l virtues , instea d o f 
rushing int o the fierc e struggle s o f politica l life.  H e fel t sorro w a t this 
departure fro m thei r proper sphere . 

"I say, " Joh n Quinc y Adam s retorted , "tha t th e correc t principl e is , 
that wome n ar e no t onl y justified , bu t exhibi t th e mos t exalte d virtu e 
when the y d o depar t from th e domesti c sphere , an d enter the concern s 
of thei r country , o f humanity , an d o f thei r God." 8 

Many o f th e "fathers " o f Reconstructio n wer e prepare d t o follo w 
Adams's lead ; the y coul d conceiv e neithe r o f a  politica l hierarch y 
rooted i n rac e no r on e roote d i n gender . Bu t the y prove d t o b e a 
minority; effort s t o exten d suffrag e t o wome n wer e premature . 
Typical o f th e prevailin g vie w wa s tha t offere d i n 186 6 b y Republica n 
Lot M . Morril l o f Maine , a n advocat e o f blac k suffrage : 

Now, sir , i n practic e it s extensio n t o wome n woul d contraven e al l 
notions o f the family; "pu t asunder" husband and wife, an d subvert the 
fundamental principle s o f famil y government , i n which the husband is, 
by al l usag e an d law , huma n an d divine , th e representativ e head . 
Besides, i t ignore s woman , womanhood , an d al l tha t i s womanly ; al l 
those distinctions o f sex whose objects are apparent in creation, essential 
in character , an d vita l t o society , thes e al l disappea r i n th e manl y an d 
impressive demonstration s o f ballotin g a t a  popula r election . .  .  . 
Moreover, i t associate s the wife an d mother with policie s o f state , with 
public affairs , wit h making , interpreting , an d executing th e laws , wit h 
police an d war , an d necessaril y disservate s he r fro m purel y domesti c 
affairs, peculia r car e fo r an d dutie s o f th e family ; and , wors t o f all , 
assigns he r dutie s revoltin g t o he r nature an d constitution , an d wholl y 
incompatible wit h thos e whic h sprin g from womanhood . 

Three years later, when Congres s approve d th e Fifteenth Amendment , 
women's suffrag e wa s scarcel y wort h debating . Amon g th e altogethe r 



238 |  Creating  the Smart Culture:  Myths of Inferiority 

proper exception s to general suffrage, insiste d Senator James A. Bayard, 
Jr., "i s that o f sex . I  wil l no t argu e thi s questio n eithe r wit h commu -
nists or socialists , nor wit h th e woman' s righ t party , becaus e th e foll y 
of thi s specie s o f fanaticism , thoug h i t ha s mad e grea t progres s lately , 
is no t sufficientl y widesprea d t o nee d a n elaborat e refutation. " 

The initial "scientific " suppor t fo r th e idea of a  woman's nature , an d 
a woman's inferiority , cam e from anatomica l studies . Typica l wa s the 
1869 report o f anthropologis t McGrigo r Allan , concludin g tha t "Th e 
type of the female skul l approaches i n many respect s that o f the infant , 
and stil l mor e tha t o f th e lowe r races. " 

But th e stronges t "evidence " wa s t o b e foun d i n th e theor y o f 
natural selection . Charle s Darwi n ha d no t offere d an y direc t suppor t 
for th e belief i n natural racia l supremacy , bu t h e was unambiguous o n 
the subjec t o f gende r differences : me n were , i n man y importan t 
respects, naturally superior . I n The  Descent of  Man h e explained , "Th e 
chief distinctio n i n th e intellectua l power s o f th e tw o races , i s shew n 
by man' s attaining to a  higher eminence , in whatever h e takes up, tha n 
can woman—whether requirin g dee p thought , reason , o r imagination , 
or merel y th e use s o f th e senses  an d hands. " Darwi n elaborate d a t 
length o n th e ide a o f a  woman's nature : whil e me n wer e competitiv e 
and ambitious, women were more intuitive, more perceptive, and more 
tender, exhibitin g characteristics , Darwi n noted , "o f a  past an d lowe r 
stage of civilization. " B y the en d o f th e nineteent h century , Darwin' s 
theory o f natura l differenc e reache d it s logica l conclusio n i n th e 
suggestion tha t me n wer e "katabolic " o r animal-like , whil e wome n 
were, i n essence , "anabolic " o r plant-like . 

Ironically, th e concep t o f a  distinctiv e "woman' s nature " woul d 
provide th e initia l basi s fo r rebuttin g th e thesi s o f mal e superiority . 
Eliza Bur t Gamble' s Evolution  of  Women,  publishe d i n 1894 , dre w 
heavily o n Darwin , bu t argue d tha t th e trait s h e associate d wit h 
women i n fact establishe d thei r superiority . Leste r Frank Ward' s Pure 
Sociology, published i n 1903 , maintained tha t onl y force , no t mora l o r 
intellectual superiority , achieve s woman's subordination an d hides th e 
real trut h o f he r superiority . Th e cooperative , carin g natur e o f 
women, Ward argued, made society possible, and evolution mad e these 
traits increasingl y vital . 

But the idea of woman's nature , either inferior o r superior , wa s met 
with skepticis m i n som e quarters . I n 189 6 Amy Tanner , a  graduat e 
student a t the Universit y o f Chicago , offere d a  compelling critiqu e o f 
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the variou s theorie s o f inheren t difference . I n rejectin g th e "natural " 
gender differences purportedly demonstrated by disparate performances 
on word-associatio n tests , Tanne r maintaine d tha t i t wa s no t nature , 
but "habi t [that ] determine s th e associatio n o f ideas. " "[T]h e rea l 
tendencies o f women, " sh e wrote , "canno t b e know n unti l the y ar e 
free t o choose , an y mor e tha n thos e o f a  tied up dog. " I n 190 3 Hele n 
Bradford Thompso n o f th e Universit y o f Chicag o examine d gende r 
differences i n rearing , education , socialization , an d perception : th e 
differences i n interest s an d aptitudes , sh e concluded , wer e "sociall y 
stimulated"; th e "woman' s sphere " wa s the resul t no t o f nature , but o f 
the "necessitie s of socia l organization." Fou r year s later , her colleagu e 
William I . Thoma s woul d observ e tha t "[t]h e worl d o f moder n 
intellectual lif e i s i n realit y a  whit e man' s world" ; difference s i n 
achievement, he therefore concluded , "ar e no greate r than they shoul d 
be i n vie w o f th e existin g difference s i n opportunity. " 

The so-calle d socia l feminist s continue d t o emphasiz e th e woman' s 
inherent caring , nurturant nature , and they found a  receptive audienc e 
in circle s no t ye t prepare d t o accep t wome n i n th e "manly " spheres . 
The famou s "Brandei s brief " submitte d t o th e Suprem e Cour t i n th e 
1908 cas e o f Muller  v.  Oregon  argue d tha t law s designe d t o limi t th e 
maximum workin g hour s o f women , an d only women , wer e permissi -
ble i n a  wa y tha t genera l labo r law s applicabl e t o me n an d wome n 
alike wer e not . Th e differenc e wa s t o b e foun d i n th e specia l 
biological need s o f women : thei r relativ e frailty , thei r nee d fo r 
masculine protection , an d thei r materna l roles. 9 

Progressive legislatio n ha d no t fare d wel l wit h th e conservativ e 
Court; laisse z fair e ha d dictate d th e invalidatio n o f score s o f refor m 
measures. Bu t thi s la w struc k a  responsiv e chord . Justic e Davi d 
Brewer, perhaps the Court' s staunches t protecto r o f the "fre e market, " 
wrote th e opinio n sustainin g th e law . Mindful , perhaps , tha t th e 
influx o f wome n ha d bee n accompanie d b y a  decline i n the birthrate : 
"as health y mother s ar e essentia l t o vigorou s offspring , th e physica l 
well-being o f woma n become s a n objec t o f publi c interes t an d car e i n 
order t o preserve th e strength an d vigor o f the race. " History , Brewe r 
wrote, "disclose s the fact tha t woman ha s always been dependent upo n 
man," an d whil e wome n no w ha d secure d man y o f th e sam e lega l 
rights as men, "ther e i s that i n he r dispositio n an d habit s o f lif e whic h 
will operat e agains t a  ful l assertio n o n thos e rights. " Thu s Brewe r 
found hi s rationale fo r th e law "i n the inheren t differenc e betwee n th e 
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two sexes , an d i n th e differen t function s i n lif e whic h the y per -
form."10 

But i n th e scientifi c community , suc h view s wer e increasingl y 
anachronistic. B y 192 7 the cultura l approac h t o gende r predominate d 
in the psychological literature : gender differences—and mos t assuredl y 
gender "inferiority"—wer e product s o f social choices. Margare t Mead' s 
Sex and Temperament  in  Three  Primitive Societies,  published i n 1935 , 
offered anthropologica l suppor t fo r th e cultura l thesis . Gende r roles , 
Mead noted , wer e ver y muc h institutionalized , bu t varie d acros s th e 
studied cultures . N o particula r temperamen t seeme d inevitabl y 
correlated wit h gender ; "huma n nature, " sh e concluded , "i s almos t 
unbelievably malleable. " 

Mead hersel f woul d acknowledg e tha t som e gende r role s migh t b e 
rooted i n reproductiv e functions ; late r sh e woul d allo w fo r othe r 
biological bases . Bu t alway s sh e woul d stres s th e rol e o f cultur e i n 
shaping an d sustainin g th e realm s o f possibility : th e woman' s spher e 
was, i n th e fina l analysis , culturall y defined . 

The relativ e role s o f "nature " an d "culture " i n shapin g gende r 
attributes remai n subject s o f vigorou s debate . Bu t fo r th e pas t hal f 
century, almos t n o on e ha s argue d tha t gende r differences , whateve r 
their "origins, " mus t inevitabl y translat e int o inferio r an d superio r 
social ranks . 

Almost n o one . I n 197 4 Steven Goldberg argue d for The  Inevitabili-
ty of  Patriarchy:  mal e domination , Goldber g insists , result s fro m th e 
"psychophysiological" inabilit y o f wome n t o challeng e it . Regardles s 
of th e cultura l conditions , th e struggl e fo r dominanc e run s counte r t o 
the woman' s "nurturativ e tendency" ; i t i s agains t he r "nature, " 
contrary t o he r "ow n juices. " 

The following year , E . O. Wilson observe d tha t "I n hunter-gathere r 
societies me n hun t an d women sta y a t home. " Suc h remain s the case , 
he insisted , i n "mos t agricultura l an d industria l societies" ; th e gende r 
caste, consequently , "appear s t o hav e a  geneti c origin. " 

In 199 4 Murra y an d Herrnstei n publishe d The  Bell  Curve.  I t i s 
largely silen t o n gende r issues : th e data , afte r all , d o no t wel l serv e 
their hypothesis , sinc e wome n la g behin d me n i n ever y significan t 
social measure , eve n thoug h testin g reveal s n o significan t gende r 
disparity i n IQ . Thu s th e "intelligence " o f wome n merit s discussio n 
in bu t on e instance : whe n th e author s discus s mal e matin g propensi -
ties, tha t is , th e "man' s marriag e calculus. " Thank s t o feminism , 
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evidently, smar t me n no w ar e willing to rejec t th e view that brain s ar e 
not "sexy " i n a  woman . She' s com e a  lon g wa y .  .  .  n 

The Myth s o f Inferiority : Menta l Deficienc y 

At th e beginnin g o f th e twentieth century , H . H . Goddar d wa s th e 
director of research at the Vineland Training School for Feeble-Minde d 
Girls and Boys in New Jersey. I t was Goddard wh o brough t th e Bine t 
scale t o America , an d Goddar d wh o reifie d Binet' s tes t score s a s 
"intelligence." I t wa s Goddar d to o wh o too k th e Gree k wor d fo r 
"foolish" an d invente d fro m i t a  new Englis h wor d t o describ e "high -
grade" mental defectives: for Goddar d an d succeeding generations, such 
people woul d b e know n a s "morons. " 

And i t wa s H . H . Goddard , abov e all , who sough t t o establis h th e 
meaning of mental deficiency. A t his Vineland School , Goddard trace d 
the pedigrees of the "feeble-minded" an d determined that they followe d 
the Mendelia n rule s o f inheritance . Amon g hi s mos t notabl e cas e 
studies wa s th e pseudonymou s Kallika k family , a  multigenerationa l 
collection o f criminals, misfits, and above all , morons who would grac e 
the page s o f psycholog y textbook s fo r decade s t o come . Thei r past , 
Goddard determined , wa s als o t o b e thei r future : visitin g a  Kallika k 
home i n 1912 , Goddard ruefull y observe d tha t "I n this house o f abjec t 
poverty, onl y on e sur e prospec t wa s ahead , tha t i t woul d produc e 
more feeble-minde d childre n wit h whic h to clo g the wheel s of huma n 
progress." 

"We know what feeble-mindedness is, " Goddard wrot e in 1914, "and 
we hav e com e t o suspec t al l person s wh o ar e incapabl e o f adaptin g 
themselves t o thei r environmen t an d livin g u p t o th e convention s o f 
society o r actin g sensibly , o f bein g feeble-minded. " I t wa s a sweepin g 
definition wit h broa d implications : t o b e strugglin g sociall y o r 
economically, t o b e unconventional psychologicall y o r culturally , wa s 
to b e feebleminded . An d Goddar d mean t it . Indeed , Goddar d wa s 
convinced tha t socia l ran k was , a t ever y level , merel y a  reflectio n o f 
the "menta l levels, " an d thos e level s wer e o f a  "fixe d character. " 

Lecturing a t Princeto n i n 1919 , Goddard asked , "Ho w ca n there b e 
such thin g a s social equalit y wit h thi s wide rang e of menta l capacity? " 
His answe r i s worth quotin g a t length : 
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These me n i n thei r ultr a altruisti c an d human e attitude , thei r desir e t o 
be fair to the workman, maintai n tha t the grea t inequalities i n socia l lif e 
are wron g an d unjust . Fo r example , her e i s a  ma n wh o say s " I a m 
wearing $12.00 shoes, there i s a laborer who i s wearing $3.00 shoes; why-
should I  spend $12.0 0 while h e ca n affor d onl y $3.00 ? I  live i n a  hom e 
that i s artisticall y decorated , carpets , high-price d furniture , expensiv e 
pictures an d othe r luxuries ; there i s a  laborer tha t live s i n a  hovel wit h 
no carpets , n o pictures , an d th e coarses t kin d o f furniture . I t i s no t 
right, i t i s unjust. " . . . A s w e hav e said , th e argumen t i s fallacious . I t 
assumes tha t th e labore r i s on th e sam e menta l leve l with th e ma n wh o 
is defendin g him . 

Now th e fac t is , tha t workma n ma y hav e a  te n yea r intelligenc e 
while you hav e a  twenty. T o deman d fo r hi m suc h a  home a s you ma y 
enjoy i s a s absur d a s i t woul d b e t o insis t tha t ever y labore r shoul d 
receive a  graduat e fellowship . .  . .  Th e differen t level s o f intelligenc e 
have differen t interest s an d requir e differen t treatmen t t o mak e the m 
happy. 

As fo r a n equa l distributio n o f th e wealt h o f th e worl d tha t i s 
equally absurd . Th e ma n o f intelligenc e ha s spen t hi s mone y wisely , 
has save d unti l h e ha s enoug h t o provid e fo r hi s need s i n cas e o f 
sickness, whil e th e ma n o f lo w intelligence , n o matte r ho w muc h 
money h e woul d hav e earned , woul d hav e spen t muc h o f i t foolishl y 
and woul d neve r hav e anythin g ahead . I t i s sai d tha t durin g th e pas t 
year, th e coa l miner s i n certai n part s o f th e countr y hav e earne d mor e 
money than the operator s an d yet toda y when the mine s shut dow n fo r 
a time, those peopl e ar e the firs t t o suffer . The y di d no t sav e anything , 
although thei r whol e lif e ha s taugh t the m tha t minin g i s a n irregula r 
thing an d tha t whe n the y hav e plenty o f wor k the y shoul d sav e agains t 
the day s whe n the y d o no t hav e work . .  .  . 

These facts ar e appreciated. Bu t i t is not s o fully appreciate d tha t th e 
cause i s t o b e foun d i n th e fixe d characte r o f menta l levels . I n ou r 
ignorance w e hav e sai d le t u s giv e thes e peopl e on e mor e 
chance—always on e mor e chance. 12 

But Goddar d wa s no t prepare d t o giv e th e feebleminde d on e mor e 
chance. Lef t alone , the feebleminded woul d replicat e their degenerativ e 
trait i n increasingl y feebleminde d offspring ; wi thou t intervention , 
civilization migh t d r o w n i n a  se a o f incompetence . Goddar d woul d 
have non e o f it ; h e woul d becom e perhap s th e nat ion ' s foremos t 
spokesman fo r th e eugenic s movement . 
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In 189 8 th e Michiga n legislatur e ha d bee n th e firs t i n th e Unite d 
States to conside r a  bil l providin g fo r th e compulsor y sterilizatio n o f 
people wit h menta l disabilities ; i t wa s no t passed . I n 190 5 th e 
Pennsylvania legislatur e passe d suc h a  bil l bu t faile d t o overrid e th e 
governor's veto . Tw o year s later , Indiana produce d th e firs t steriliza -
tion bil l signe d int o law ; i t wa s followe d shortl y b y Goddard' s hom e 
state o f Ne w Jersey , an d the n Washingto n an d California . B y th e 
early 1930 s ove r thirt y state s ha d sterilizatio n laws , an d b y Januar y 
1935, som e twent y thousan d American s ha d bee n involuntaril y 
sterilized i n th e nam e o f a  bette r humanity . 

The eugenic s movemen t enjoye d considerabl e scientifi c acceptance . 
In her 192 6 text Gifted  Children,  Let a Hollingworth ha d argued agains t 
the natura l inferiorit y o f women ; ther e were , sh e insisted , "powerfu l 
determinants o f eminenc e beside s intellect, " includin g bia s an d socia l 
controls. Bu t Hollingwort h wa s als o a  doctrinair e eugenicist : 
"economic reward, " sh e maintained , "i s positivel y correlate d wit h 
intellect," and inevitably so . He r conclusions echoe d Goddard's : "Th e 
immemorial divisio n o f mankin d int o 'lower ' 'middle ' an d 'upper ' 
classes, economically speaking , rest s on a  biological foundatio n whic h 
guarantees th e stubbor n permanenc e wit h whic h i t persists i n spit e o f 
all effort s t o abolis h i t b y artifice." 13 

Others wer e no t s o sure; they bega n th e systemati c examinatio n o f 
eugenics theory . I n 1915 , Willia m Heal y challenge d on e o f th e 
eugenicists' mos t visibl e claims , tha t "[e]ver y imbecil e i s a  potentia l 
criminal." I n The  Individual Delinquent>  Healy found n o link betwee n 
mental deficienc y an d criminality ; th e onl y wa y t o comprehen d 
criminal tendencies , Healy argued , wa s to examin e th e lif e experienc e 
of th e individual . Healy' s centra l conclusio n foun d suppor t i n Car l 
Murchison's 192 6 Criminal Intelligence:  convicted criminals, Murchison 
reported, attaine d a n averag e scor e o n th e arm y intelligenc e tes t tha t 
was 7 5 percen t highe r tha n thei r priso n guards . 

As earl y a s 1916 , W . Wallac e Walli n wa s expressin g doubt s tha t 
feeblemindedness wa s a true psychologica l phenomenon : "Ho w man y 
non-feeble-minded childre n committe d t o stat e institution s ar e 
permanently retarde d by the limitations of the institutional routin e n o 
one ca n say. " Others , lik e Irene Cas e an d Kate Lewis , challenged th e 
contention tha t feeblemindedness, whateve r its scientific integrity, wa s 
the produc t o f genetics . Writin g i n 191 8 i n th e American  Journal  of 
Sociology, Cas e an d Lewi s reporte d tha t parenta l alcoholis m an d 
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poverty wer e identifiabl e factor s i n the generatio n o f "feeble-minded -
ness." 

In 192 3 Princeto n biologis t Edwi n Gran t Conkli n warne d tha t 
intellect an d morality , unlik e physica l characteristics , wer e comple x 
phenomena, th e occurrenc e o f whic h i t wil l "probabl y neve r b e 
possible t o predict. " I n 1927—th e sam e yea r tha t Justic e Holme s 
blessed th e sterilizatio n o f Carri e Buc k wit h th e ringin g declaration , 
"Three generations of imbeciles are enough"—Raymond Pear l of Johns 
Hopkins Universit y denounce d eugenic s i n a n articl e i n American 
Mercury magazine : "Th e literatur e o f eugenic s ha s largel y becom e a 
mingled mas s o f ill-grounde d an d uncritica l sociology , economics , 
anthropology, an d politics , ful l o f emotiona l appeal s t o clas s and rac e 
prejudices, solemnl y pu t fort h a s science an d unfortunatel y acknowl -
edged a s such b y th e genera l public. " Conklin' s Princeto n colleagu e 
Herbert S . Jennings joined i n the critique ; eugenics , he wrot e wa s th e 
manifestation o f "bot h racia l arrogance and the desire to justify presen t 
social systems." 14 

But th e mos t damnin g critiqu e o f al l came fro m th e mos t unlikel y 
of sources . Goddard' s Kallika k famil y turne d ou t t o b e a  myth : 
feeblemindedness amon g th e clan , i t evolved , wa s diagnose d eithe r 
through visua l assessment s b y Goddard' s assistant s o r throug h 
inferences base d o n second-han d descriptions , an d th e whol e shodd y 
enterprise wa s sullie d furthe r b y th e deliberat e alteratio n o f photo -
graphic evidence . Bu t eve n befor e th e sha m wa s exposed , Goddar d 
himself ha d secon d thoughts . Hi s focu s graduall y shifte d t o th e 
environmental cause s o f feeblemindedness , an d hi s goal s becam e th e 
educability an d self-sufficienc y o f hi s subjects . B y 192 8 h e wa s 
prepared t o recant . "I t ma y stil l b e objected, " h e wrot e i n tha t year , 
"that moro n parent s ar e likel y t o hav e imbecil e o r idio t children . 
There i s no t muc h evidenc e tha t thi s i s th e case . Th e dange r i s 
probably negligible. " H e offere d tw o conclusions : 

1. Feeble-mindednes s (th e moron) i s not incurable. 
2. Th e feebleminded d o not generally need to be segregated in institutions. 

Through th e 1930s , eugenics rapidly decline d both popularl y an d in 
the scientifi c disciplines . I n the end, the "science " of eugenics , both it s 
biological foundation s an d its findings, were thoroughly discredite d b y 
scientific inquiry ; an d th e politic s o f eugenics , it s od d conflatio n o f 
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Social Darwinis m an d a  hyper-activ e racism , wa s mad e untenabl e 
initially b y th e Grea t Depression , an d finall y b y th e reveale d horror s 
of Nazism . Th e biologica l mode l o f menta l deficienc y graduall y 
yielded t o a  sociological construc t tha t recognize d bot h th e socioeco -
nomic "causes " o f menta l deficienc y an d the critica l rol e o f cultur e i n 
defining th e criteri a o f deficiency . Th e sures t wa y t o ameliorat e th e 
effects o f menta l deficiency , i t emerged , wa s throug h inclusio n an d 
accommodation—through th e creation , tha t is , o f societie s i n whic h 
differences wer e no t disabilities . 

Some learning comes hard . I n 198 0 Dr. K. Ray Nelson, Directo r o f 
Lynchburg Hospital , examine d th e record s o f hi s institution . Carri e 
Buck ha d bee n sterilize d ther e i n Octobe r 1927 ; she wa s no t th e last . 
The sterilization s ha d continue d a t leas t throug h 1972 . Ther e wer e 
four thousan d i n all. 15 

The Myth s o f Inferiority : I Q 

Throughout muc h o f th e nineteent h century , scientifi c assessment s 
of menta l an d mora l trait s wer e largel y anatomica l ones . Fo r Pau l 
Broca, th e dimension s o f th e skul l wer e th e ultimat e measure s o f 
intellectual capacity . Craniometr y confirme d th e conventiona l 
rankings o f th e races , th e menta l deficienc y o f criminals , an d th e 
intellectual superiorit y o f men over women. Neve r min d that the dat a 
had t o b e carefull y culle d t o suppor t thes e conclusions—al l noncon -
forming result s dismissed as anomalous; eac h confounding variabl e like 
class, health , age , and bod y siz e eithe r discounte d o r heavil y factore d 
at th e whi m o f th e investigator—i n th e fina l analysis , th e evidenc e 
proved wha t wa s suspecte d al l along . 

For Cesar e Lombroso , th e presence i n human being s o f anatomica l 
stigmata associated with primitive creatures—a simian forehead, rodent -
like teeth, o r a  facial asymmetr y suggestiv e o f flatfishes—indicate d no t 
merely a  physical atavis m bu t a  mental on e a s well. B y mere physica l 
examination, Lombros o coul d identif y thos e individuals—and , o f 
course, thos e races—tha t wer e i n fac t livin g primitives , devolve d 
toward apishness , mentall y an d morall y degenerate . Lombros o 
founded a  ne w discipline , crimina l anthropology , roote d i n th e 
discovery o f th e bor n criminal , homo  delinquens,  th e "crimina l 
man."16 
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Alfred Bine t bega n hi s investigation s o f intelligenc e a s a  craniome -
trist. Bu t h e los t fait h i n hi s disciplin e a s h e recognize d bot h th e 
pervasiveness o f th e investigator' s unconsciou s bia s and th e extraordi -
nary malleabilit y o f th e data . "Th e ide a o f measurin g intelligenc e b y 
measuring heads," he wrote, "seeme d ridiculous." H e gradually shifte d 
his attentio n fro m wha t peopl e were  t o wha t the y could  do— from 
anatomy t o psychometrics . 

In 190 4 Bine t receive d a  commissio n fro m th e Frenc h ministe r o f 
public educatio n t o perfor m a  stud y t o identif y childre n i n nee d o f 
special educationa l services . Bine t develope d a  tes t designe d t o 
correspond t o teachers ' a  prior i notion s o f ability ; studen t achieve -
ment, afte r all , woul d ultimatel y b e measure d agains t th e teacher' s 
expectations. Thu s th e success  o f Binet' s tes t an d it s subsequen t 
revisions woul d b e found i n it s ability t o predic t schoo l performance ; 
every educationa l tes t sinc e ha s bee n adjuste d an d standardize d t o 
afford thi s prediction. 17 

Binet's psychometri c projec t ha d a  specific , practica l purpose : th e 
identification o f student s i n nee d o f specia l assistance . I t measure d 
"intelligence," h e insisted , onl y i n thi s limite d way , an d h e warne d 
repeatedly agains t it s mischaracterizatio n an d misuse . Bu t th e 
translators an d interpreter s o f Binet' s test , particularl y thos e wh o 
brought i t to America , embraced a n ideology completel y a t odds wit h 
Binet's. The y believe d everythin g tha t h e did not : tha t hi s tests coul d 
be use d t o measur e a  genera l intelligence ; tha t thi s intelligenc e coul d 
be described b y a  single ordinal number ; an d that thi s intelligence wa s 
an innate , unchangeabl e quantit y fixe d b y geneti c inheritance . 

The three American pioneers of hereditarian theories of intelligenc e 
were Lewi s Terma n o f Stanford , H . H . Goddar d o f th e Vinelan d 
Training School , an d R . M. Yerkes o f Harvard . A s America prepare d 
for entr y int o th e Grea t War , i t wa s Yerkes wh o persuade d th e U.S . 
government t o authoriz e th e intelligenc e testin g o f it s arm y recruits . 
Armed wit h a  military commissio n an d working in collaboration wit h 
Goddard and Terman, "Colonel" Yerkes prepared intelligence tests—or 
"IQ tests," following Terman's Stanford-Binet model—and administered 
them t o roughl y 1.7 5 millio n recruits . 

After th e war , Yerke s an d E . G . Borin g selecte d ove r on e hundre d 
thousand case s fro m th e poo l fo r a  detaile d statistica l analysis . Tw o 
major conclusion s emerged , on e predictable , an d on e somethin g o f a 
shock. 
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The firs t conclusio n wa s tha t I Q wa s correlate d wit h rac e an d 
nationality. This , o f course , surprise d n o one . Th e intellectua l 
inferiority o f blac k American s wa s commonl y assumed , an d s o to o 
were th e deficiencie s o f som e immigran t stocks . Jus t a  fe w year s 
earlier, i n fact , Goddar d ha d supervise d a  study o f immigrant s a t Elli s 
Island; hi s assessment—based , admittedly , onl y o n "trained " observa -
tion—was tha t 8 0 percen t o r mor e o f al l Jewish, Hungarian , Italian , 
and Russia n immigrant s wer e feebleminded . 

The Yerke s arm y test s confirme d thes e impressions , bu t thi s tim e 
with hard data. Th e analysi s of nationality conclude d tha t "[t]h e rang e 
of difference s betwee n th e countrie s i s a  very wid e one. " Th e repor t 
ordered th e countrie s fro m to p t o bottom : "[i] n general, " th e repor t 
summarized, "th e Scandinavian an d English countries stand high in the 
list, whil e th e Slavi c an d Lati n countrie s stan d low. " Th e lo w 
countries, i n fact , stoo d ver y low . Fo r eac h nationality , Yerke s an d 
Boring calculate d a  mea n menta l age : th e averag e menta l ag e o f th e 
Russian recruit s wa s 11.34 , of the Italians 11.01 , and of the Poles 10.74 . 
Still, al l o f thes e fare d bette r tha n th e blac k recruits ; thei r averag e 
mental ag e wa s 10.41 . Thes e number s tak e o n a n adde d significanc e 
when i t i s note d that , unde r th e prevailin g standards , anyon e wit h a 
mental ag e o f twelv e o r belo w wa s a  "moron. " 

This i s why th e secon d conclusio n cam e a s something o f a  shock . 
Lewis Terma n ha d determine d tha t th e classi c distributio n o f intelli -
gence—the Stanford-Bine t "bel l curve"—fixe d a  mea n menta l ag e o f 
sixteen. Yerke s an d Borin g painstakingly calculate d th e mea n menta l 
age o f th e whit e recruits : i t wa s abou t thirtee n years . Unles s th e 
recruits wer e someho w atypical , i t appeare d tha t Americ a wa s fas t 
devolving int o a  natio n o f morons . Thi s became , fo r many , th e 
received message , an d i t adde d fue l t o th e fire s o f th e eugenic s 
movement a s wel l a s th e postwa r effor t t o cur b th e immigratio n o f 
undesirable peoples . 

Of course , wha t th e test s mor e likel y reveale d wa s the foll y o f th e 
prevailing menta l ag e construct—this, indeed , appeared t o b e Yerkes' s 
view—and th e laten t malevolenc e o f th e psychometri c enterprise . I n 
1922 eugenicist Lothrop Stoddar d was popularizing th e Yerkes analysi s 
in hi s boo k The  Revolt against  Civilization;  "[t]h e averag e menta l ag e 
of Americans, " h e ha d ominousl y reported , "i s only abou t fourteen. " 
As journalis t Walte r Lippma n pu t it , 
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It is quite impossible for hones t statistics to show that the average adult 
intelligence o f a  representativ e sampl e o f th e natio n i s tha t o f a n 
immature chil d i n tha t sam e nation . Th e averag e adul t intelligenc e 
cannot b e less than th e averag e adul t intelligence , an d to anyon e wh o 
knows wha t th e word s "menta l age " mean , Mr . Stoddard' s remar k i s 
precisely a s silly a s if h e had written tha t th e averag e mile was three-
quarters o f a  mile long. .  .  .  But instead o f pausing to realiz e that th e 
army tests had knocked the Stanford-Binet measur e of intelligence into 
a cocked hat, [Stoddard] wrote hi s book in the belief tha t the Stanfor d 
measure i s as good a s it eve r was . Thi s i s not intelligent . . . . I t leads 
one to suspect , afte r suc h a  beginning, that the rea l promise an d value 
of the investigation which Binet started is in danger of gross perversion 
by muddleheaded an d prejudiced men . 

"[T]he statemen t tha t th e averag e menta l ag e o f American s i s onl y 
about fourtee n i s no t inaccurate, " Lippma n concluded . "I t i s no t 
incorrect. I t i s nonsense." 18 

The next year saw the publication o f the classic exegesis of the arm y 
tests, Car l C . Brigham' s Study  of  American Intelligence.  Brigham , a 
Princeton psychologist , reanalyze d Yerkes' s data : "Thes e arm y data, " 
he wrote , "constitut e th e firs t reall y significan t contributio n t o th e 
study o f rac e difference s i n menta l traits . The y giv e u s a  scientifi c 
basis fo r ou r conclusions. " Brigham' s conclusion s wer e unequivocal : 
American intelligenc e was in decline, and i t was declining due t o thre e 
factors: "th e chang e i n th e race s migratin g t o thi s country , .  .  .  th e 
sending o f lowe r an d lowe r representative s o f eac h rac e .  . .  [and] th e 
most siniste r developmen t i n th e histor y o f thi s continent , th e 
importation o f th e negro. " 

Brigham's analysi s o f th e arm y dat a use d th e averag e scor e o f th e 
black recruits as the baseline , a certain benchmark fo r lo w intelligence . 
He the n calculate d tha t 4 6 percent o f th e Polish recruits , 42.3 percen t 
of th e Italians , an d 3 9 percent o f th e Russian s score d a t o r belo w th e 
black average . Thi s established , ips o facto , th e deficiencie s i n thes e 
European stocks . H e wen t o n t o not e the "ver y remarkable fact " tha t 
measured intelligenc e generall y increase d wit h th e year s spen t i n th e 
country: immigrant s wit h les s tha n fiv e year s i n th e countr y wer e 
essentially feebleminded , whil e thos e i n Americ a twent y year s o r 
longer wer e intellectuall y indistinguishabl e fro m native-bor n Ameri -
cans. Thi s migh t hav e serve d a s a  tip-off t o th e cultura l biase s o f th e 
tests, bu t i t di d not . Instead , Brigha m conclude d tha t "th e curv e 
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indicates a  gradua l deterioratio n i n th e clas s o f immigrant s examine d 
in th e army , wh o cam e t o thi s countr y i n eac h succeedin g fiv e yea r 
period sinc e 1902. " 

Brigham di d no t sh y awa y fro m th e politica l implication s o f hi s 
findings. H e conclude d hi s wor k wit h th e followin g assessment : 

The decline of American intelligence will be more rapid than the decline 
of the intelligence of European nationa l groups , owing to the presence 
here of the negro. Thes e are the plain, if somewhat ugly, facts that ou r 
study shows . Th e deterioratio n o f America n intelligenc e i s no t 
inevitable, however , i f publi c actio n ca n be aroused to preven t it . .  .  . 
The step s tha t shoul d b e take n t o preserv e o r increas e ou r presen t 
intellectual capacit y mus t o f cours e b e dictate d b y science an d no t b y 
political expediency . Immigratio n shoul d no t onl y b e restrictiv e bu t 
highly selective. An d the revision of the immigration and naturalization 
laws wil l onl y affor d a  slight relie f fro m ou r presen t difficulty . Th e 
really important step s ar e those lookin g toward th e prevention o f th e 
continued propagation o f defective strain s in the present population. 19 

With th e publicatio n o f Brigham' s tract , th e I Q phenomeno n wa s 
in ful l swing . "W e hav e learne d onc e an d fo r all, " wrot e Henr y 
Fairfield Osborn , presiden t o f th e America n Museu m o f Natura l 
History, i n 1923 , "that th e negr o i s not lik e us . S o in regar d t o man y 
races an d subrace s i n Europ e w e learne d tha t som e whic h w e ha d 
believed possesse d o f a n orde r o f intelligenc e perhaps superio r t o our s 
were fa r inferior. " A  192 6 publication title d Genetic  Studies  of  Genius 
featured th e IQs of history' s mos t famous personages , based largely o n 
anecdotes abou t thei r youthfu l achievements . Charle s Spearman , 
meanwhile, wa s bus y calculatin g th e firs t principa l componen t o f a 
factor analysi s o f I Q tests ; he called i t g, and claime d tha t i t represent -
ed th e genera l intelligenc e underlyin g al l cognitiv e activity . I n 1927 , 
Spearman announce d tha t blac k inferiorit y wa s mos t pronounce d o n 
tests "know n t o b e mos t saturate d wit h g." Cyri l Bur t chime d i n wit h 
a hereditaria n argumen t fo r g , an d a  concomitan t argumen t fo r th e 
innateness an d immutabilit y o f IQ . "Capacit y mus t obviousl y limi t 
content," Bur t wrote . "I t i s impossibl e fo r a  pin t ju g t o hol d mor e 
than a  pint o f milk ; and i t i s equally impossibl e fo r a  child's education -
al attainment s t o ris e highe r tha n hi s educabl e capacit y permits." 20 

But already there were voices urging caution: IQ was not necessaril y 
intelligence; and wha t i t measured wa s not necessaril y innate . I n 191 4 
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Josiah Mors e ha d reporte d th e Bine t difference s betwee n blac k an d 
white school-childre n i n Popular  Science  Monthly;  thes e results , h e 
claimed, suggeste d th e hereditar y superiorit y o f white s ove r blacks . 
But tha t sam e year, Oswal d Garriso n Villard' s Evening Post  published 
a rebuttal , citin g Morse' s failur e t o adequatel y contro l fo r th e qualit y 
of schools , interaction s wit h th e community , an d the socia l history o f 
the respective families . Villar d was joined by the majority o f his white 
neo-abolitionist peer s i n echoin g Willia m Haye s Ward' s declaratio n 
that innat e racia l inferiorit y wa s "fals e i n science , ruinous i n govern -
ment, an d intolerabl e i n morals. " 

In 192 1 Ada Arlit t o f Bry n Maw r examine d th e socia l statu s o f I Q 
testees and found tha t socia l status was more positively correlate d wit h 
IQ tha n wa s race . Ther e is , sh e reported , "mor e likenes s betwee n 
children o f th e sam e socia l statu s bu t o f differen t rac e tha n betwee n 
children o f th e sam e rac e bu t differen t socia l status. " 

Franz Boa s offere d hi s ow n exegesi s o f th e arm y tests , noting , 
among other things, that northern blacks outperformed man y souther n 
whites. Yerke s posite d selectiv e migratio n a s th e explanation ; Boa s 
suggested tha t th e relativ e oppression face d b y black s was the primar y 
racial variable . Ott o Klienbur g o f th e Universit y o f Colorad o teste d 
Yerkes's selectiv e migratio n theor y b y systematicall y examinin g th e 
school record s o f th e draftees ; the y offere d n o suppor t fo r Yerkes' s 
view. Th e I Q tests , Klienbur g concluded , reflec t difference s i n 
environment, no t race ; hi s life' s wor k wa s thereafte r dedicate d t o 
rebutting al l contrar y assertions . 

J. R . Kantor , a  psychologis t a t Indian a University , rejecte d th e 
conception o f "intelligence " inheren t i n th e prevailin g I Q construct . 
Intelligence, Kanto r insisted , wa s a  concret e activity , no t a n innat e 
capacity; accordingly , i t coul d no t b e reduce d t o a  fixed , immutabl e 
quantity. 

By 193 0 most psychologist s wer e no longer willing to assume innat e 
intellectual difference s betwee n race s o r nationalities , an d many , lik e 
Kantor, wer e questionin g th e conceptio n o f intelligenc e behin d th e 
psychometric project . Whateve r it s value , th e I Q tes t surel y di d no t 
measure innat e grou p differenc e i n intelligence . A s on e prominen t 
psychologist observe d tha t year , American s o f differen t race s an d 
nationalities ar e no t afforde d "equa l opportunitie s t o acquir e th e 
vernacular o f th e test" ; accordingly , "comparativ e studie s o f variou s 
national an d racia l group s ma y no t b e mad e wit h existin g tests. " 
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"[0]ne o f th e mos t pretentiou s o f thes e comparativ e racia l studies, " 
wrote Car l Brigham , "th e writer' s own—wa s withou t foundation." 21 

The natural orde r o f intelligence was on shaky ground b y midcentury . 
Its first casualt y ha d bee n it s science: genetic theory , i t evolved , coul d 
not accoun t fo r mos t instance s o f "menta l deficiency" ; n o biologica l 
theory offere d a n effectiv e rebutta l t o th e obviou s environmenta l 
explanations fo r racia l an d gende r disparitie s i n achievemen t an d 
measured intelligence ; and I Q tests—th e las t bes t chanc e fo r empirica l 
proof o f th e order—merel y confirme d th e existenc e o f well-know n 
social disadvantages . Strippe d o f th e venee r o f scientifi c certainty , 
what wa s lef t o f th e natura l orde r wa s mostl y it s politics , an d al l o f 
this too graduall y collapsed : socia l Darwinism unde r th e weight o f th e 
Great Depression , eugeni c racis m afte r th e revelation s o f th e Holo -
caust, an d th e centra l inegalitaria n premis e i n th e wak e o f th e Col d 
War. 

But th e decisiv e blo w t o th e natura l orde r wa s neithe r distinctl y 
scientific no r political : i t wa s a n epistemologica l one , an d i t revealed , 
among othe r things , tha t scienc e an d politic s wer e ofte n th e same . 
Truth an d ideology , i t emerged , ten d t o overlap : there i s not alway s a 
certain distinctio n betwee n wha t w e kno w an d wha t w e choos e t o 
believe. Al l knowledge , "scientific " an d "political, " i s both facilitate d 
and constraine d b y culture , a  cultur e tha t w e mak e an d tha t i n tur n 
remakes us . 

The implications fo r th e natura l orde r wer e staggering , as each ter m 
of th e biologica l inequatio n cam e under a  new form o f scrutiny . Th e 
previously unremarkable assertion "This group is intellectually superio r 
to tha t group " no w seeme d no t onl y scientificall y inaccurat e o r 
politically misguided , bu t philosophicall y ou t o f date . Th e immutabl e 
truths tha t ha d onc e informe d suc h statement s wer e no w reveale d t o 
be quit e contingent : "intellectua l superiority " wa s no t a n inevitabl e 
fact, bu t inevitabl y a  reflectio n o f cultura l choice . Th e sam e wa s 
equally tru e fo r th e apparentl y immutabl e ter m o f th e inequation : 
"group" identity—"race, " "gender, " an d "disability"—wa s itsel f a 
product no t merel y o f creation , bu t substantiall y o f cultura l re -
creation. 

What ultimatel y ha d changed , then , wa s th e meaning  o f assertion s 
like "Thi s grou p i s intellectuall y superio r t o tha t group. " Th e 
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contemporary thinke r re-cognized that assertion to mean "Som e of th e 
differences tha t we have constructed betwee n these groups ca n now b e 
reduced t o a  singl e variable , quantifie d an d ordered , an d labele d a s 
'intelligence,' i f tha t i s the sor t o f thin g w e ar e determine d t o do. " I t 
becomes, i n effect , a n assertio n onl y o f cultura l possibilities , whic h i s 
to say , i n th e fina l analysis , tha t th e assertio n become s merel y 
tautological (w e ca n conceivabl y do , o f course , anythin g tha t w e ar e 
determined t o do ) an d thu s b y man y measures—includin g mos t 
"scientific" ones—utterl y meaning/e55 . 

Yet i t i s good t o b e reminde d o f th e choices , an d also—an d thi s i s 
the othe r grea t contributio n o f contemporar y thought—o f th e force s 
that constrain them. W e can  make some groups intellectuall y superio r 
to othe r groups , an d indee d w e hav e chose n t o d o so . W e can  mak e 
some group s th e intellectua l equal s o f othe r groups , an d indee d w e 
have chose n t o d o thi s a s well . An d al l o f th e choice s tha t w e hav e 
already mad e invariabl y constrai n th e choice s tha t no w confron t us . 
The histor y w e hav e constructe d make s th e choice s mor e o r les s 
difficult: som e equalit y i s now fairl y eas y to realize , som e i s not ver y 
easy a t all . 

Superiority an d inferiority , then , ar e self-perpetuating . Bu t only , 
ironically, i f w e mak e the m tha t way . 



The Smar t Cultur e 
Myths of Intelligence 

The natural  order  is  a  product partly  of  science  fiction and 
partly of  political malevolence,  yet  it  remains  a  cultural  truth  for  many 
Americans. This  chapter  seeks  to  offer  an  account  of  its  extraordinary 
resiliency. It  examines  the  contemporary  attempt  to  place the  concept  of 
merit—of "superior"  and  "inferior"-—somehow  beyond  culture,  rooted 
instead in  a  genuinely  universal  phenomenon  called  "intelligence."  It 
examines as  well  the  attempt  to  cloak  that  phenomenon  in  the  garb  of 
scientific neutrality:  to  fix  intelligence  in  biology,  to  measure  it  with 
standardized tests,  and to  define  it  as  a single  quantifiable  entity,  IQ. 

This chapter also examines the  choices that inhere  in the  construction of 
an intellectual  hierarchy,  political choices  that  are  obscured by the  veneer 
of scientific neutrality.  We  choose which talents  and attributes  will  count 
as "intelligence";  we choose  our response  to  measures  of those  talents and 
attributes; we  choose the ways we distribute the  resources needed to develop 
those talents  and  attributes.  We  choose,  in short,  to  believe  in  and  to 
reproduce our smart  culture. 

This chapter  concludes  with  an  addendum,  disclosing  one  simple  but 
perhaps surprising truth:  despite  centuries of  racial  caste, the construction 
of intelligence is  only poorly correlated  with the  construction of  race. The 
measured differences in racial  group "intelligence  " are truly insignificant: 
we are—all  of us—equally  smart. 

Prologue 

Every eleventh-grade r ha d a  choice o f elective s a t m y hig h school: fo r 
the entire junior year, we could take either Auto Mechanics, Compute r 
Science, o r Hom e Economics . Onl y girl s an d footbal l player s too k 
Home Economics , and that lef t m e out, m y high school footbal l caree r 
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having lasted al l o f tw o weeks , endin g officiall y du e t o a  knee injury , 
but i n actuality , a s I will explain , becaus e I  was no good . Computers , 
meanwhile, seemed alie n and vaguely siniste r t o me , and the gu y wh o 
taught Compute r Science—lik e to o man y o f th e kid s wh o signe d u p 
for it—had , I  thought, ver y ba d breath. Aut o Mechanics , on the othe r 
hand, wa s taugh t b y th e footbal l team' s defensiv e lin e coach , an d 
Coach Vas s ha d admire d m y spun k i f no t m y talent , an d I  liked hi m 
very muc h eve n thoug h h e generall y frightene d m e int o incoherence . 
Besides, al l th e me n i n m y famil y wer e prett y goo d mechanic s an d I 
was workin g si x night s a  wee k i n a  J. C . Penne y aut o center . S o I 
took Aut o Mechanics . 

It i s importan t t o understand , I  think , tha t Coac h Vas s like d me . 
I suppos e I  ha d mad e a n impressio n i n m y brie f tenur e a s a  footbal l 
player: I  was nominall y a  back , bot h offensiv e an d defensive—w e di d 
not distinguish—bu t I  wa s ver y small , an d thu s easil y knocke d over ; 
I wa s ver y slow , an d thu s easil y ru n pas t o r caugh t u p to ; an d I  wa s 
very uncoordinated , whic h mean t tha t ther e wa s no t muc h poin t i n 
trying t o pass , lateral , or , fo r tha t matter , han d th e footbal l t o me , 
since I  was likely i n an y even t t o dro p it . Al l o f whic h mean t tha t I 
spent mos t o f th e tw o week s o f footbal l practic e eithe r holdin g th e 
blocking dummie s o r servin g a s the obligator y bal l carrie r i n tacklin g 
drills, which i s to say , I  spent mos t ofth e tw o week s gettin g creamed , 
which I  di d ver y well . 

Most o f th e tim e th e back s ra n thei r drill s agains t othe r backs , bu t 
once a  day , som e bac k ha d t o ru n th e tacklin g drill s agains t th e 
linemen, wh o wer e always muc h bigger , generall y much stronger , an d 
occasionally, i t seemed, much meaner . I  did not muc h like this version 
of th e drill . 

The tackling dril l itsel f was simple: four tacklin g dummies were laid 
out o n th e groun d paralle l t o on e another , space d abou t fou r fee t 
apart, creatin g thre e lane s t o ru n through . Abou t te n fee t o n eithe r 
side o f th e dummie s wer e positione d th e participants : th e back—wit h 
the football—facin g th e dummies , th e linema n facin g th e sam e 
direction, awa y fro m bot h th e runnin g bac k an d the ro w o f dummie s 
in between . A t th e soun d o f th e whistle , the bac k woul d sprin t fo r a 
lane, the lineman woul d spi n aroun d towar d a  lane and hope , throug h 
a combinatio n o f luck y guessin g an d instinct s an d agility , t o hi t th e 
lane—and the runnin g back—befor e th e back go t through . I f the bac k 
was quick , i t wa s toug h t o catc h hi m withou t a  luck y guess ; i f th e 
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back was big, sometimes the lineman wa s quite happ y t o gues s wrong ; 
if the back wa s neither, i t was a field da y for th e linemen . Occasional -
ly on e o f ou r startin g back s woul d b e picke d fo r th e drill , an d th e 
practice woul d otherwis e com e t o a  halt whil e we watched on e o f ou r 
best runner s tr y t o avoid—o r ru n over—ou r bes t tacklers . Usually , 
though, th e coache s picke d som e scru b lik e me , an d th e res t o f th e 
backs would g o abou t thei r busines s largel y obliviou s t o th e fac t that , 
just yard s away , thei r defenseles s brothe r wa s bein g massacred . 

Coach Vass , it should be mentioned, professed th e genetic superiori -
ty of linemen, and always took thi s daily occasion t o prove hi s theory . 
I oblige d hi m well , and I  think h e appreciate d m y cooperation . An d 
I believe h e tried t o sho w hi s gratitude on e Friday , abou t a  half hou r 
into th e fift h an d fina l tim e I  ran th e dril l fo r him . I  had bee n gettin g 
clobbered fo r tw o weeks , and was on thi s da y endurin g a  particularly 
brutal pounding , a s one lineman after anothe r slamme d me to the dry , 
hard ground . "Bobby, " Coac h Vas s asked, "d o you wan t to switc h fo r 
a minute ; wan t t o tackle? " 

In th e spiri t o f things , I  lie d an d sai d I  did . 
There wa s a  lot o f whoopin g an d hollerin g an d laughin g and , fo r a 

second, I  forgo t ho w ba d I  hurt , an d I  ha d t o smil e myself . 
Then Coac h Vas s gav e th e bal l t o ou r middl e linebacker , Chic k 

DiRocco. Chic k wa s a t leas t a  foot talle r tha n me , weighed a t leas t a 
hundred pound s more , an d wa s betwee n fiv e an d te n year s older ; 
rumor ha d i t tha t h e ha d kid s wh o wer e alread y m y size . I  stoppe d 
smiling. 

Chick line d u p acros s fro m th e dummies , an d I  too k m y spot , 
turned around , crouched , an d waite d fo r th e whistle . Unde r th e 
circumstances, I  wa s sur e Chic k woul d com e u p th e middle , an d I 
wanted n o par t o f tha t collision , s o I  planne d t o spi n a s quickl y a s I 
could t o m y right , hea d fo r tha t outsid e lane , then div e back a t Chic k 
as he charge d throug h th e middle . I' d mak e a  goo d effor t o f it , an d 
might eve n tri p hi m up . 

Coach Vas s blew the whistle . I  spun t o m y right . Withou t lookin g 
up, I  leap t t o th e righ t outsid e lane . 

I ha d guesse d right . O r wrong , dependin g o n you r perspective . 
Chick, thinking h e was doing the mercifu l thing , had bolted fo r th e 

same lane . 
We collide d solidly , "number s o n numbers " a s the coache s liked t o 

say, an d I  wen t flyin g backwards . Fo r som e reason— I hav e n o clu e 
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why—I grabbe d ont o Chick' s shoulde r pad s and h e tumbled dow n o n 
top o f me . 

There wa s a  lot o f screamin g an d clapping , an d I  could hea r Coac h 
Vass hollerin g ove r an d ove r "Wa y t o hit , Bobb y Hayman , wa y t o 
hit." Chic k go t up , smiled , an d sai d "nic e stick. " I  di d no t sa y 
anything, o n accoun t o f no t bein g abl e to breathe . Coac h Vas s aske d 
me i f I  was okay , I  nodded anothe r lie , and Coac h Vas s sent m e bac k 
to th e res t o f th e backs . H e smacke d m y helme t a s I  jogged shakil y 
by-

Later tha t da y m y kne e bega n t o hurt , an d tha t nigh t i t swelled up , 
and o n Monda y I  told th e hea d coac h I  was through. H e di d no t tr y 
to tal k m e ou t o f it . A  coupl e o f year s later , I  hur t th e sam e kne e 
playing clu b footbal l i n college , and when I  had arthroscopic surgery , 
the doctor tol d m e that m y cartilag e had been torn lon g before , whic h 
meant tha t I  ha d hur t i t i n hig h schoo l an d ha d playe d throug h th e 
injury i n college , whic h i s wh y I  a m reall y quit e prou d t o tel l thi s 
story. 

The poin t o f which , remember , i s tha t Coac h Vas s like d me . 
Which is , I  think , important . 

Back to Aut o Mechanics . Eac h kid i n Coac h Vass' s Aut o Mechan -
ics class had hi s own workstation , whic h wa s basically jus t a  fourteen -
inch plo t o n a  mile-long workbench . A t on e station nex t to min e wa s 
a kid I  knew prett y well . Barry' s presence i n th e clas s was somethin g 
of a  myster y t o me , sinc e h e wa s undeniabl y brillian t an d seeme d t o 
have Compute r Scienc e writte n al l over him . O n th e othe r hand , hi s 
personal hygien e wa s beyon d reproach , an d aut o mechanic s wa s hi s 
passion, an d i t turne d ou t tha t h e coul d handl e himsel f fairl y wel l i n 
the shop—wel l enough , actually , t o wi n th e Joh n Dickinso n Hig h 
School STP Trouble-Shooting Competitio n o r some such thing, which 
was prett y muc h th e highligh t o f th e class . A s fo r th e ki d o n th e 
other sid e o f me , h e appeare d t o b e i n Aut o Mechanic s mostl y b y 
default, an d he was, in my exper t opinion , basicall y hapless . Onl y on e 
student, in fact, would eve r separate that kid from th e ignominy o f th e 
worst grad e i n th e class : that woul d b e me— I finished 116t h i n a  class 
of 116 . 

But onl y becaus e o f a  technicality . T o b e admitte d int o th e 
"advanced" portio n o f th e course , eac h ki d ha d t o d o a  se t o f "basic " 
exercises involving some sort of discrete mechanical skill, and while the 
exercises were probably designe d to ensur e some understanding o f th e 
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basics o f worksho p safety , the y wer e reall y quit e perfunctory , an d 
mostly jus t provide d a  goo d excus e fo r weldin g som e othe r kid' s 
screwdriver to some barely accessibl e metal surface. Onl y the very last 
exercise i n "basic " Aut o Mechanic s involve d an y rea l aut o parts , an d 
it only require d u s to dismantl e an d rebuil d a  carburetor i n on e sixt y 
minute class , which wa s no t reall y ver y difficult . 

At least , fo r mos t kids . Barr y di d th e carbureto r i n a  flash : h e 
dismantled it , rebuilt it , modified i t to ensur e highe r performance, an d 
spent th e las t fift y minute s o f th e clas s doing hi s calculus homework . 
The othe r ki d and I had somewhat les s success. A t th e en d of an hour , 
the haples s kid's carburetor wa s very much i n shambles, and I though t 
Coach Vas s was unnecessarily generou s whe n h e surveyed the remain s 
scattered aroun d th e kid' s workstatio n an d pronounce d i t "clos e 
enough." M y carburetor , meanwhile , wa s i n relativel y pristin e 
condition, largel y because , admittedly , I  ha d n o ide a ho w t o ge t i t 
apart. Still , I  was disappointe d whe n Coac h Vas s shoo k hi s hea d an d 
asked, "D o yo u wan t t o tr y again , Bobby? " I  gues s th e voic e tha t 
responded wa s m y own , bu t I  don' t kno w wha t th e hel l I  mean t by , 
"No thanks , I'm fine. " Neithe r a t firs t di d Coac h Vass , who gav e m e 
kind o f a  quizzica l look , bu t the n smiled , chuckled , "okay, " an d 
moved o n dow n th e line . S o I  becam e th e onl y ki d tha t I  kno w o f 
who wa s barre d fro m eve n enterin g th e "advanced " phas e o f Aut o 
Mechanics, which , I  guess , wa s jus t a s well , sinc e I  a m fairl y certai n 
that, i n al l events , I  ha d a  lock o n th e wors t grade . 

It too k a  few mor e week s o f los t parts , broke n tools , an d on e ver y 
minor misha p wit h a  dea d battery—th e ki d shoul d hav e staye d awa y 
when h e sa w m e wit h th e drill ; besides , batter y aci d itche s mor e tha n 
it actuall y hurts—bu t I  gradually gre w accustome d t o th e notio n tha t 
even "basic " Aut o Mechanic s wa s beyon d th e real m o f m y aptitude . 
When I  told Coac h Vas s tha t I  neede d t o withdra w fro m th e course , 
he sai d h e understood , an d sai d he' d d o wha t h e coul d t o mak e sur e 
I go t som e credit . H e gav e m e on e credit' s wort h o f a  D  i n Aut o 
Mechanics, whic h h e earnestl y intende d t o kee p m e o n a  pac e t o 
graduate, an d whic h i n fac t disqualifie d m e fro m th e school' s chapte r 
of th e Nationa l Hono r Society . Fo r both , I  wa s genuinel y grateful , 
and tha t wa s wha t I  ha d i n min d whe n I  sa w Coac h Vas s i n th e 
cafeteria th e nex t semester , an d stammered , clumsil y bu t sincerely , 
"Thanks, grade , fo r th e coach. " Th e haples s kid , meanwhile , mad e i t 
through bot h semester s o f th e course , whil e Barr y go t A s bot h 
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semesters, an d wa s th e runner-u p i n th e Mid-Atlanti c Regiona l 
Trouble-Shooting Competition . Barry , on the other hand , had no wa y 
out o f th e Hono r Society . 

I saw Coac h Vas s fo r th e las t tim e th e followin g yea r a t th e Senio r 
Awards Banquet . I  was the maste r o f ceremonies , whic h ha d t o hav e 
shocked Coac h Vass , seeing as how h e had neve r befor e associate d m e 
with a  coherent sentence . Bu t I guess he was even more shocke d whe n 
I won th e award as the senior class' s Outstanding History Student , an d 
I believ e tha t h e wa s bein g hones t whe n h e cam e u p t o m e afte r th e 
banquet, heartil y shoo k m y hand , an d said , "Congratulations , Bobby ; 
I ha d n o ide a yo u wer e s o smart. " 

I fel t goo d abou t that . I  kno w tha t a  lesse r perso n migh t jus t a s 
easily hav e said , "Congratulations , Bobby ; the y hav e n o ide a you ar e 
so dumb. " 

Difference Made Inferior 

Consider th e available option s whe n w e make intellectua l superiority . 
Assume, fo r a  moment , tha t ou r test s o f "intelligence " regularl y 

yield a  statisticall y significan t performanc e disparit y betwee n tw o 
groups. Forget , fo r a  moment , abou t th e reason s fo r th e disparity : 
perhaps w e kno w th e reason s o r perhap s w e don' t know , perhap s w e 
can neve r kno w an d perhap s w e d o no t care . Assum e th e statistica l 
disparity i s simply there . Wha t remain s true, i n any event , i s that ou r 
response to this disparity i s not preordained , bu t ma y be selected fro m 
a numbe r o f viabl e options . 

There ar e a t leas t fou r options : 

1. W e ca n eliminat e th e disparit y b y modifyin g ou r tests . 
2. W e ca n kee p ou r tes t a s i t is , bu t simpl y ignor e th e disparity . 
3. W e ca n kee p ou r tes t a s i t is , acknowledg e th e disparity , bu t 

deny t o tha t disparit y an y legitimat e socia l meaning . 
4. W e ca n kee p ou r tes t a s i t is , acknowledg e th e disparity , an d 

invest tha t disparit y wit h socia l significance . 

In short , th e tes t disparit y i s lik e an y othe r "difference " betwee n 
people o r group s o f people : eve n i f th e differenc e i s "real"—i n th e 
limited sense that i t may be validly and reliably measured—th e salienc e 
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of th e difference remain s very muc h u p t o us . Wha t w e mak e of it , in 
other words , is a matter o f choice . An d historically , w e have exercise d 
each o f ou r option s i n dealin g wit h thes e kind s o f differences . 

Consider th e firs t option : modifyin g th e tests . Th e earl y Stanford -
Binet test s produce d gende r disparitie s i n performance . Bu t w e 
assumed—or insisted—tha t intelligenc e was evenly distributed betwee n 
the sexes . S o w e change d th e tests , eithe r eliminatin g eac h ite m tha t 
generated a  disparit y o r balancin g i t wit h a n ite m tha t wa s gender -
biased i n th e opposit e direction . Th e equalit y achieve d throug h thi s 
standardization wa s permanent : al l test s ar e validate d b y thei r 
conformity t o th e prevailin g standards , an d test s toda y ar e markete d 
on th e basi s o f thei r agreemen t wit h Stanford-Bine t norms . Today , 
then, ther e i s no gende r disparit y i n standardize d measure s o f intelli -
gence, becaus e w e resolutel y forbi d it. 1 

Consider th e secon d option : ignorin g th e disparity . Intelligenc e 
tests regularl y produce d disparitie s betwee n subgroup s o f whit e 
Americans. Som e o f thes e wer e regional : northerner s outperforme d 
rural whit e southerners . Som e o f these were intergenerational : youn g 
white Americans outperforme d olde r whit e Americans . An d som e o f 
these wer e ethnic : white American s o f Norther n Europea n o r Angl o 
descent outperforme d whit e American s o f Souther n o r Easter n 
European descent . Asid e from th e period o f postwar xenophobi a tha t 
culminated i n th e Immigratio n Ac t o f 1924 , ou r respons e t o thes e 
differences ha s been, in effect, "wh o cares?" A s Andrew Hacke r notes , 
"For the last half-century, thi s country ha s had an unstated understand -
ing that i t would no t dra w geneti c distinctions amon g Americans wh o 
have bee n allowe d t o identif y themselve s a s white. " Whil e som e 
English "scholars " remai n ben t o n provin g th e intellectua l inferiorit y 
of th e Irish , w e Americans hav e remaine d determinedl y indifferen t t o 
intelligence difference s within  th e "whit e race. " Th e disparitie s wer e 
there—and apparentl y stil l are—but w e choose no t t o recognize them. 2 

Consider th e thir d option : denyin g th e socia l legitimac y o f th e 
difference. No t al l o f th e rea l difference s betwee n American s ar e 
intellectual: ther e ar e spiritual , physical , an d emotiona l difference s a s 
well. Spiritua l differences—a s evidenced , fo r example , throug h 
religion—are manifestly no t valid grounds for socia l differentiation, an d 
there is widespread agreement that this is good. Physica l attractiveness , 
meanwhile, correlate s positivel y wit h indice s o f academic , economic , 
and psychological success , but w e seem almost universally embarrasse d 
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by this fact, and there is widespread agreement that our embarrassmen t 
is good . Emotiona l ability , finally , i s measure d onl y a t it s negativ e 
extreme, in emotiona l illness , and there seem s to b e n o grea t desir e t o 
construct a  mor e extensiv e emotiona l hierarchy . I n short , mos t 
acknowledged difference s ar e simpl y no t legitimate d a s social factors : 
even when w e kno w tha t difference s exist , we insis t tha t the y d o not , 
or shoul d not , matter , an d ar e embarrasse d whe n the y do . 

Then there is the fourth option : mak e the differences count . Mayb e 
lots even . An d b e prou d o f it . Thi s i s the optio n w e hav e chose n fo r 
the racia l disparit y i n measure d intelligence . W e hav e chose n no t t o 
modify ou r tests to eliminate racial disparities in measured intelligence . 
On th e contrary , w e hav e preserve d largel y intac t th e sam e measure s 
of intelligence , perhap s no t s o muc h i n spit e o f th e disparities , bu t 
rather, a s Lewontin, Rose , an d Kami n suggest , "precisel y becaus e i t i s 
these difference s tha t th e test s ar e meant  t o measure. " 

We hav e chose n no t t o ignor e th e racia l disparitie s i n measure d 
intelligence, eve n thoug h willfu l ignoranc e i s a  courtes y routinel y 
extended t o whit e Americans . A s Orland o Patterso n notes , the mai n 
achievement o f th e twentieth-centur y civi l right s movemen t wa s i n 
making black Americans a fully constitutiv e par t o f "our " community . 
But no t quite : i n drawin g distinction s betwee n whit e an d blac k 
Americans tha t w e no w refus e t o dra w withi n th e whit e race , w e 
ensure tha t blac k American s remai n outsiders. 3 

Finally, w e hav e chose n no t t o den y an y legitimat e socia l meanin g 
to thes e differences , eve n thoug h w e refus e t o legitimat e othe r form s 
of difference , whethe r the y correlat e wit h socia l succes s o r not . 
Instead, we insist that measured intelligence matters, and that measure d 
disparities will—an d should—translat e int o socia l disparities , an d tha t 
measured racia l disparitie s ar e n o exceptio n t o thi s rule . 

But i n fact, the y ar e the exception : w e mak e racia l disparities coun t 
like n o others . Tha t i s our choice . 

The Myths of Intelligence 

There ar e othe r hidde n choice s i n th e assertio n o f intelligenc e 
differences, choice s tha t inher e i n th e constructio n o f "intelligence. " 
These choices, too, wil l determine the nature o f ou r intellectua l order . 
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To briefl y illustrate , assume , onc e again , tha t ou r test s o f "intelli -
gence" regularl y yiel d a  statisticall y significan t performanc e disparit y 
between tw o groups . Bu t thi s time , we wil l choos e no t t o ignor e th e 
possible explanation s fo r thi s difference . Suddenly , a s a  consequenc e 
of this  choice , w e recogniz e tha t ther e ar e a t leas t thre e mor e set s o f 
choices availabl e t o us , eac h o f whic h ma y account , i n whol e o r i n 
part, fo r th e disparity . 

1. W e choos e wha t count s a s intelligence. W e mak e choice s a t th e 
outset whe n w e identif y th e aptitude s tha t w e see k t o measure : 
different choice s wil l undoubtedl y produc e differen t type s o r degree s 
of disparity , o r eliminat e i t altogether . I f we don't lik e the intellectua l 
order create d b y on e se t of criteria , w e can always generate a  new on e 
or, o f course , choos e no t t o creat e a n orde r a t all . 

2. W e choos e whic h disparitie s ar e acceptable . W e mak e choice s 
when w e ar e confronted wit h disparitie s i n aptitudes : i f w e determin e 
that particular aptitude s do and should matter , then we must determin e 
whether an d ho w w e wil l develo p thos e aptitude s i n a  mor e equa l 
fashion. I f w e don' t lik e th e intellectua l orde r create d b y ou r curren t 
scheme o f aptitud e development , the n w e ca n leve l i t wit h a  mor e 
egalitarian plan . 

3. W e choos e whic h report s o f disparit y ar e credible . W e mak e 
choices whe n w e ar e confronte d wit h evidenc e o f disparity : w e ca n 
insist tha t th e evidenc e represent s rea l difference s i n aptitude , o r w e 
can conside r th e rol e o f bia s an d othe r confoundin g variables . I f w e 
don't lik e the intellectua l orde r reporte d b y on e se t o f measurements , 
we ca n alway s improv e ou r measure s or , o f course , ge t ou t o f th e 
measuring business . 

The proble m wit h al l thes e choice s i s that the y ar e s o har d t o see : 
they ar e obscure d b y th e powerfu l mytholog y o f "intelligence. " 
Historically, th e aur a o f scientifi c neutralit y tha t surrounde d th e 
concept o f intelligenc e wa s s o overwhelmin g tha t report s o f intelli -
gence disparitie s wer e simpl y assume d t o reflec t biologica l truths : th e 
intellectual orde r was natural and there was no room fo r huma n choic e 
at all . Intelligenc e wa s thus conceive d a s a purely scientifi c phenome -
non: objective , immutable , an d measurable . 

The contemporar y epistemologica l climat e i s less hospitable t o th e 
claims o f th e natura l order . Th e order' s a  prior i premises—th e 
objectivity o f th e governin g constructs , th e immutabilit y o f identity , 
the measurability o f discrete differences—are no w very much i n doubt . 



262 |  The  Smart Culture:  Myths of  Intelligence 

Above all , a  new skepticis m reveal s th e danger s o f scientism : th e vei l 
of neutralit y ofte n obscure s th e fac t tha t som e scientifi c "truths " ar e 
derived les s fro m scientifi c method s an d mor e fro m ideologica l 
commitments. This , indeed , i s the realit y o f "intelligence" : bor n o f 
politics, i t persist s ou t o f politica l necessity , devoi d o f empirica l 
support, an d otherwise withou t theoretica l foundation . Politic s aside , 
there i s no reaso n toda y t o believ e i n th e myt h o f intelligence . 

But i t i s difficul t t o pu t politic s aside . Th e mytholog y o f intelli -
gence ma y b e empiricall y an d theoreticall y weak , bu t i t i s politicall y 
powerful. Thu s i t persists , strippe d o f it s veil o f scientifi c neutrality , 
revealed a s the creatio n o f a n ideologicall y charge d scientism , bu t stil l 
clouding ou r imaginatio n an d obscurin g ou r visio n al l th e same . 

Freedom fro m it s illusion s thu s require s mor e tha n mer e critica l 
insight—more, simply , tha n th e recognitio n tha t scienc e i s not alway s 
neutral o r tha t identit y an d differenc e ar e no t onl y natural . Wha t i t 
requires i s a  willingnes s t o contes t th e scientis m o f intelligenc e no t 
merely a s ba d science , bu t a s ba d politic s a s well . I t necessitates , i n 
short, a n equa l an d opposit e politica l will : a determination t o disput e 
the peculia r ideology  of intelligence . 

That ideology ca n be reduced to three assertions about th e desirabil-
ity, inevitability , an d realit y o f th e intellectua l hierarchy , eac h o f 
which simultaneousl y obscure s an d represent s a  choice : 

1. Choosin g wha t count s a s intelligence : Becaus e hierarch y i s 
desirable, intelligenc e ca n an d shoul d b e ordere d accordin g t o a 
single se t o f characteristics . 

2. Choosin g whic h disparitie s ar e acceptable : Becaus e hierarch y i s 
inevitable, intelligence can and should be viewed as an immutabl e 
capacity. 

3. Choosin g whic h disparitie s ar e credible : Becaus e hierarch y i s 
real, intelligenc e ca n b e an d i s reliably measure d a s an indepen -
dent phenomenon . 

For eac h o f thes e assertions , ther e ar e superio r alternativ e visions ; 
there are , that is , better choices . Thes e alternative visions are scientifi c 
when the y ca n be , an d thei r empirica l premise s ar e derive d no t fro m 
ideology, bu t fro m huma n experience . Th e visions are political whe n 
they mus t be , an d thei r mora l imperative s ar e derive d no t fro m a 
commitment t o order , bu t fro m a  faith i n the inheren t equa l worth o f 
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all huma n beings . An d the y maintai n tha t th e intellectua l hierarch y 
is neithe r desirable , no r inevitable , no r real : 

1. Hierarch y i s no t desirable : Ther e ar e man y differen t kind s o f 
intelligence; the y nee d not—an d shoul d not—b e reduce d t o a 
single-axis hierarchy . 

2. Hierarch y i s not inevitable : Intelligence i s a dynamic process ; i t 
can b e learned , an d i t ca n b e taught . 

3. Hierarch y i s not real : Intelligence i s not a  discrete phenomenon ; 
its measuremen t i s inevitabl y confounde d b y cultura l variables . 

Each choic e i s worth examinin g i n som e detail . 

Choice 1 . Choosin g Wha t Count s a s Intelligenc e 

The scale, properly speaking, does not permit the measure of the 
intelligence, because intellectual qualities are not superposable, and 
therefore canno t b e measured a s linear surfaces ar e measured. 

— Alfred Binet , The  Development of Intelligence in Children 

Alfred Bine t knew wha t som e o f hi s American successor s eithe r don' t 
or preten d no t to : there i s no singl e natural phenomeno n tha t w e ca n 
identify a s the intelligence. Ther e are, rather, many intelligences, man y 
diverse intellectua l qualities , an d thei r graphi c representatio n woul d 
require a n almos t infinit e numbe r o f axe s extendin g i n a s man y 
different directions , the dimensions limited only by our own intellectu -
al ability t o identif y an d distinguis h th e intelligenc e types . O r b y ou r 
will.4 

We could , o f course , simplif y ou r grap h b y choosin g t o ignor e th e 
different type s o f intelligence : eithe r w e coul d insis t tha t som e kind s 
of intelligenc e d o no t coun t a s "intelligence " a s we choos e t o under -
stand th e term—an d thu s no t plo t thes e intelligence s o n ou r grap h a t 
all—or w e coul d insis t tha t th e difference s i n kin d ar e reall y one s o f 
degree, an d thu s reduc e ou r man y axe s t o one . 

In fact , th e purveyor s o f th e conventiona l wisdo m abou t "intelli -
gence" d o bot h o f thes e things . Th e variou s intellectua l qualitie s tha t 
do not confor m t o thei r hypothesi s o f the hour ar e defined away : the y 
are no t "intelligence " an d ar e no t worth y o f thei r measure . Mean -
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while, the measured difference s i n "intelligence " are reduced to a  single 
axis order, an d the realnes s o f th e orde r validate d b y instrument s tha t 
were designed  to reduc e intelligenc e t o a  single-axis : it's a  questio n o f 
degree, because , well , that' s ho w it' s measured . I n short , measure d 
"intelligence" become s everythin g Bine t insiste d tha t i t wa s not : 
complete, unitary , an d plotte d o n a  singl e vertica l line . 

Now i f intelligenc e ca n reall y b e represente d thi s way—complete , 
unitary, reducibl e t o a n ordina l number—w e woul d expec t tha t i t 
could b e define d i n fairl y concret e terms . An d i f intelligenc e i s 
purported t o b e a  scientifi c phenomenon—and , mor e specifically , a 
natural scientifi c phenomenon—w e woul d expec t tha t it s definitio n 
would no t b e dependen t o n eithe r (a ) som e notio n o f cultura l 
consensus, becaus e the n "intelligence " i s partial, no t complete , an d i s 
simply ho w w e choose  to defin e it ; o r (b ) it s persistence a s a statistica l 
artifact, becaus e the n "intelligence " become s superposable , reduce d t o 
a single entity , simpl y becaus e that' s ho w w e choose  to measure  it. W e 
expect, i n sum , a  definitio n tha t vest s th e concep t o f "intelligence " 
with som e independen t integrity , independent , tha t is , of th e commit -
ments—the choices—o f th e peopl e wh o ar e definin g it . 

But that's not wha t we get. Instead , we get scientistic mumbojumb o 
that onl y poorl y obscure s th e precis e error s tha t Bine t ha d cautione d 
against: a  partial collectio n o f intellectua l qualitie s re-presente d a s the 
intelligence, reduce d t o a  singl e axi s an d ordere d a s difference s o f 
degree. An d i t i s al l a  matte r o f choice . 

Consider th e cas e o f The  Bell Curve.  What , accordin g t o Murra y 
and Herrnstein , i s "intelligence" ? 

We ar e told, initially , wha t i t i s not. I t i s not "musica l abilities " o r 
"kinesthetic abilities. " Wh y not ? Because , "[i] n the cas e of musi c an d 
kinesthetics, talent  i s a word wit h a  domain an d weight o f it s own, an d 
we ar e unclea r wh y w e gai n anythin g b y discardin g i t i n favo r o f 
another word , intelligence,  tha t ha s ha d anothe r domai n an d weight. " 
In othe r words , apparently , linguisti c conventio n mandate s tha t som e 
abilities b e "talent " rathe r tha n "intelligence, " an d "we " don' t "gai n 
anything" b y reconceivin g th e terms . 

Fine. Convention s ca n be good. Bu t whose convention s ar e these? 
Who mad e them ? Wh o wa s exclude d fro m th e proces s o f makin g 
them? Wh o ha s gained fro m them ? Wh o ha s been harme d b y them ? 
And wh o precisel y i s the "we " that doe s no t stan d t o "gai n anything " 
by revisin g them ? 
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Then there are "intrapersona l an d interpersonal skills. " Thes e don' t 
count either , fo r th e sam e reasons . Wit h regar d t o thes e abilities , 
"words lik e sensitivity», charm , persuasiveness , insight—-the list coul d g o 
on an d on—hav e accumulate d ove r th e centurie s t o describ e them. " 
Again, linguisti c conventio n differentiate s thes e skills . Wh y no t 
reconceive the m a s "intelligence" ? Becaus e "[w] e los e precisio n b y 
using th e wor d intelligence  t o cove r the m all. " 

Again, fine—wit h al l th e appropriat e caveats . Here , a t least , w e 
learn wh y th e scop e o f intelligenc e mus t b e limited : fo r th e sak e o f 
precision. Precisio n i s good. S o now tha t w e kno w wha t intelligenc e 
is not , w e ca n learn , wit h precision , wha t intelligenc e is . S o wha t i s 
it, precisely ? Well , "[h]ig h intelligenc e ha s earmark s tha t correspon d 
to a  firs t approximatio n t o th e commonl y understoo d meanin g o f 
smart" S o intelligence , then , i s what peopl e thin k o f whe n the y us e 
the wor d "smart. " Bu t no t exactly , jus t sor t of . 

It i s clearl y a  goo d thin g w e di d no t sacrific e an y precision : w e 
hadn't muc h t o lose . 

But ther e i s more. "I Q score s match , t o a  first degree , whateve r i t 
is tha t peopl e mea n whe n the y us e th e wor d intelligent  o r smart  i n 
ordinary language. " S o "intelligence " i s "smartness, " "t o a  firs t 
approximation," an d i t matche s "I Q score, " "t o a  firs t degree. " 
Moreover, "I Q scores are stable, although not perfectly so" ; "[pjroperly 
administered I Q test s ar e no t demonstrabl y biased" ; an d "I Q test s 
expressly designed " t o measur e genera l intelligenc e "measur e i t mos t 
accurately." 

Apparently, then , measure d intelligenc e ca n b e th e imperfectly 
replicable statistical  representation  o f the conventional  cultural  image  of 
"smart" if  th e measure s ar e properl y designe d an d administere d t o 
secure tha t representation . 

Understand wha t i s being sai d here : measure d intelligenc e i s wha t 
we choose  to measur e a s intelligence, an d wha t w e choos e t o measur e 
as intelligence i s wha t w e ordinarily  speak  o/as intelligence . Bu t no t 
quite. "Man y peopl e conclud e tha t i f the y se e someon e wh o i s 
sensitive, humorous an d talks fluently, th e person mus t surel y hav e a n 
above-average IQ. " Yes , tha t stand s t o reason : i f I Q measure s smart , 
and i f "ordinary " peopl e defin e smart , the n hig h I Q shoul d b e 
prevalent amon g peopl e ordinaril y though t o f a s "smart. " Bu t "[t]h e 
identification o f I Q wit h attractiv e huma n qualitie s i n genera l i s 
unfortunate an d wrong. " I n fact , w e ar e told, ther e i s only a  "modes t 
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correlation" betwee n attractiv e huma n qualitie s ordinaril y associate d 
with smartness—sensitivity , wit , articulateness—an d actua l IQ . 

So her e i t i s a t last : measure d intelligenc e i s wha t w e choose  t o 
measure a s intelligence, and what w e choose to measur e a s intelligence 
is what w e ordinarily  speak  o/as intelligenc e .  . .  some o f th e time . 

It doe s no t ge t an y mor e precis e tha n this . 
It i s difficult t o respond t o thi s conception o f intelligence , except t o 

point ou t th e obvious : tha t i t i s utterl y bankrup t o f an y integrit y 
except a s a cultural an d statistica l construction , an d that eve n on thos e 
terms, i t i s rathe r pathetic . Perhap s th e bes t wa y t o illustrat e th e 
almost limitles s limitation s o f suc h a  construc t i s b y posin g wha t 
should b e a  fairly simpl e problem : ar e "funny " peopl e "smart" ? 

The Bell Curve's  answe r i s "no t necessarily" : " a perso n ca n hav e a 
terrific sens e o f humo r withou t givin g yo u a  clu e abou t wher e h e i s 
within thirt y point s o n th e I Q scale. " "Man y witt y people, " th e 
authors explain , "d o no t hav e unusually hig h tes t scores , but someon e 
who regularl y tosse s of f imprompt u comple x pun s probabl y doe s 
(which doe s no t necessaril y mea n tha t suc h pun s ar e ver y funny , w e 
hasten to add). " Man y people , The  Bell Curve acknowledges , wil l ten d 
to equat e "wit " an d "intelligence, " bu t thi s i s on e o f th e occasion s 
when th e "ordinary " peopl e ar e wrong : people migh t b e "funny " bu t 
still no t "smart. " 

Which means , conversely, tha t people migh t no t be "funny" an d yet 
still migh t b e "smart, " whic h a  cynic migh t sugges t (afte r readin g The 
Bell Curve)  i s th e ver y possibilit y th e author s wer e personall y 
interested in preserving. Bu t I suspect tha t the authors ha d at least tw o 
programmatic reason s fo r excludin g humo r fro m thei r conceptio n o f 
intelligence. 

First, includin g wi t i n their definitio n o f intelligenc e would almos t 
surely embarras s thei r hypothesis , tha t is , that intelligenc e i s directl y 
correlated wit h the conventiona l measure s o f socia l success. Ther e ar e 
simply to o man y hilariousl y funn y peopl e wh o ar e reall y quit e poor , 
and too man y ric h people wh o ar e dreadfully unfunny . Wi t i s simply 
not th e kind o f smar t tha t ou r cultur e ha s chosen with an y consistenc y 
to rewar d i n materia l ways . Give n thei r commitmen t t o a  unitar y 
conception o f intelligence , The  Bell Curve  ca n dea l wit h thi s cultura l 
choice onl y b y pretendin g tha t i t i s a semantic one : the witt y kin d o f 
"smart" doesn' t ge t rewarde d becaus e i t isn' t reall y "smart " a t all . 
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Second, includin g wi t i n thei r definitio n o f intelligenc e woul d 
instantly expos e th e falsit y o f thei r centra l premise abou t intelligence , 
that intelligenc e i s a n objectiv e phenomenon . Th e Bell  Curve 
conception o f "intelligence " depend s o n th e kind o f unitary , determi -
nate criteria-—i f no t biological , the n a t leas t cultural—tha t simpl y d o 
not exist , excep t a s a  matte r o f fiat , an d th e cas e o f "humor " i s a  to o 
obvious example . "Ordinary " people , afte r all , don't agre e on wh o i s 
"funny," an d th e Bell  Curve  crow d coul d neve r convinc e folk s wit h 
divergent view s o n th e matte r tha t thei r sense s o f humo r wer e eithe r 
"wrong" o r "inferior. " S o th e potentia l debat e i s moote d b y bein g 
rendered irrelevant : th e debat e ove r wh o i s funny , w e ar e told , i s 
simply no t a  debat e abou t intelligence . 

But i n attemptin g t o elud e th e truth , The  Bell  Curve  merel y 
demonstrates it . Th e truth i s that ther e i s no unitar y intelligence , fo r 
two principa l reasons : 

1. Yo u ca n see m "smart " i n som e contexts—i n som e ways , o r t o 
some people—withou t seemin g smar t i n al l others ; an d 

2. Wha t count s a s "smart"—which contexts , which perspectives—i s 
invariably a  matte r o f choice . 

"Witty" i s no t "smart " onl y becaus e th e author s o f The  Bell  Curve 
chose—for n o good reason , indeed, for n o reason at all—to elide humo r 
from thei r conceptio n o f intelligence . I n s o doing , the y merel y 
aggravated th e dilemm a the y sough t t o avoid . I t wa s bad enoug h tha t 
"intelligence" migh t b e no mor e than whateve r mos t peopl e choos e t o 
say i t is : linguistic convention s o r othe r cultura l fiat s a t leas t hav e th e 
weak claim to legitimac y afforde d b y crude majoritarianism . Bu t no w 
"intelligence" become s whateve r th e author s o f The  Bell Curve  choos e 
to sa y it is: the "popular " wisdo m i s to be arbitrated b y the intellectua l 
elite. An d th e elit e choos e no t t o includ e humo r i n thei r conceptio n 
of "smart. " 

So wha t happens , w e migh t ask , t o th e concep t o f th e "comi c 
genius"? 

It i s conventiona l wisdom , I  think , tha t Jerr y Lewi s i s regarde d a s a 
"comic genius " i n France , bu t ha s neve r quit e achieve d tha t statu s i n 
America; i s i t possibl e tha t th e proces s o f exportatio n enhance s hi s 
comic IQ ? Jerr y Seinfel d i s a comic wh o i s thought t o b e very funn y 
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by man y whit e folks , an d th e Wayan s brother s ar e comic s wh o ar e 
thought t o b e ver y funn y b y man y blac k folks , and—a t leas t i f th e 
Nielsen demographic s mea n anything—th e opinion s ar e prett y muc h 
mutually exclusive ; s o whic h grou p get s to decid e wh o i s the "comi c 
genius"? The n ther e i s the matte r o f "comi c actor " Ji m Carrey , wh o 
is in fact neither according to mos t professional critics , but wh o greatl y 
amuses a  very larg e numbe r o f Americans , bot h blac k an d white ; ca n 
you i n fact b e very unfunny—a "comi c moron"—and ye t mak e almos t 
everybody laugh ? 

My ow n hunc h i s that th e "comi c genius " i s just on e form o f geniu s 
among countles s others , an d tha t i t itsel f include s a n infinit e numbe r 
of specifi c variations . M y hunc h i s also that somebod y ca n seem to b e 
very much a  genius in this way—a true "comic " genius, that is—and yet 
be decidedl y un-geniu s i n som e othe r ways— a dunce , fo r example , i n 
advanced physic s o r aut o mechanics . Finally , i t i s m y hunc h tha t i t 
would b e nearl y impossibl e t o generat e a  consensu s o n th e definin g 
criteria o f thi s o r an y othe r for m o f genius , an d tha t th e questio n 
whether someone is brilliantly funny—or brilliantl y anything else—will 
be decide d mor e b y persona l opinio n an d cultura l (o r "subcultural" ) 
convention tha n b y craniometrie s o r standardize d tests . 

I thin k m y da d i s a  ver y smar t man ; I  think , i n fact , tha t h e i s a 
genius. Hi s hig h schoo l teachers , however , di d no t shar e thi s 
assessment; they routinel y flunke d hi m i n everythin g excep t physica l 
education, s o h e droppe d ou t o f schoo l afte r th e tent h grade . Mayb e 
he wasn' t a  born genius—ther e is , after all , that ol d sa w abou t father s 
getting a  lo t smarte r afte r thei r son s hav e matured—o r mayb e h e 
wasn't a  geniu s i n th e narro w way s tha t hi s teacher s wer e traine d t o 
find. Bu t I  kno w tha t h e i s a geniu s today , an d i n quit e a  few ways . 

My da d is , to cit e on e specifi c way , a  "comi c genius" : he ca n mak e 
anybody laugh . O r almos t anybody . 

Some years ago , the dea n o f th e law school a t which I  was teachin g 
graciously gav e m e permissio n t o brin g m y parent s t o hi s annua l 
faculty party . A  fe w minute s int o th e party , I  foun d th e dea n an d 
introduced hi m t o m y folks . Th e dea n an d m y fathe r ha d a  short bu t 
memorable exchange . 

"So," th e dea n said , "yo u ar e fro m Wilmington , Delaware. " 
"Yes, w e are. " M y da d wa s smilin g ver y broadly , wit h hi s lip s 

together an d hi s eyebrows raised ; it' s his hopeful look , a  sign that he' s 
a littl e uncomfortable . 
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"There ar e a  lo t o f corporation s headquartere d i n Wilmington. " 
"Yes." M y da d nodde d i n agreement . " A lo t o f banks. " M y da d 

smiled dow n a t hi s beer ; I  too k a  bi g drin k o f mine . 
"Oh, s o yo u ar e i n banking? " 
"No," sai d m y dad , "bu t w e hav e a  checkin g account. " 
I starte d t o laugh , an d th e bee r rushe d u p throug h m y nose . M y 

mother starte d t o laug h too , partl y a t m y dad , an d partl y a t me , an d 
pretty soo n m y eyes  wer e watering . 

But th e point o f th e stor y i s this: the dean didn' t laugh . H e carrie d 
on the pleasantries fo r anothe r thirt y second s o r so , then move d o n t o 
the res t o f hi s guests , an d neve r onc e gav e an y indicatio n tha t h e ha d 
just personall y witnesse d a  comi c geniu s i n action . 

And when I  caught u p t o on e o f my bes t friend s o n th e faculty , an d 
told he r th e story—"an d m y da d said , 'No , bu t w e hav e a  checkin g 
account'—she didn' t laug h either . 

They didn' t ge t it . 
But wheneve r I' m home , an d tel l th e res t o f th e family , o r m y ol d 

friends, the y ge t it , and they laugh , an d sometimes th e bee r come s ou t 
their noses . 

Alice, m y wife , laughe d whe n I  tol d he r thi s story , an d sh e als o 
thinks m y da d i s a  genius. Sh e shoul d kno w a  little somethin g abou t 
genius, seeing as how sh e is one herself . A t leas t i n some ways . Alice , 
you see , used t o b e a  public defender , an d sh e was brillian t a t it—to o 
brilliant, I  sometime s worried , fo r th e publi c good . Sh e onc e 
persuaded th e jur y t o retur n a  "no t guilty " verdic t i n a n aggravate d 
assault case ; he r defens e theor y wa s tha t th e victi m fel l o n th e 
defendant's knif e .  .  .  twice. Bu t Alic e als o use d t o b e a  waitress, an d 
she wa s no t brillian t a t thi s a t all : "I f yo u wer e an y slower, " he r bos s 
once complained , "you' d b e dead. " Law , apparently , wa s he r bette r 
career path . 

Now The  Bell  Curve  crow d woul d hav e u s believ e tha t a  smar t 
person lik e Alic e woul d b e smar t i n al l contexts . But , t o borro w a 
phrase, th e "ordinar y citizens ' reasonabl e intuition " i s tha t thi s i s 
nonsense: people—as ordinar y peopl e know—ca n b e very smar t abou t 
some thing s an d ver y unsmar t abou t others . Ther e i s a  lawyer' s 
intelligence an d a  waitress' s intelligence ; ther e i s als o a  butcher's , a 
baker's, an d a  candlestic k maker' s intelligence , an d als o a  mother' s 
intelligence an d a  father' s intelligence , an d a  billio n other s besides . 
Some lous y waitresse s mak e grea t lawyer s an d eve n bette r mothers ; 
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some grea t lawyer s woul d b e lous y waiter s an d are , i n som e people' s 
eyes, prett y lous y fathers . 

Now th e Bell  Curve  crow d woul d als o hav e u s believe tha t a  smar t 
person lik e m y fathe r seem s smar t t o everybody . Bu t again , ordinar y 
people know better : they know tha t people disagree over the brillianc e 
of lawyer s an d waitresses , an d als o ove r th e relativ e geniu s o f politi -
cians, an d judges , an d ballplayers , an d mothers , an d fathers , an d 
comics. No t everybody , afte r all , thinks m y fathe r i s a comic genius , 
and I  guess it's even possible tha t no t everybod y woul d thin k tha t m y 
father i s a genius as a father, but , really , you'd hav e to be pretty stupi d 
not t o thin k so . 

"Intelligence" doe s no t exis t i n a  vacuum . Rather , "intelligence " i s 
defined b y th e relevan t context , principall y b y th e demand s o f th e 
environment an d th e perspectiv e o f th e observer . Intelligenc e thu s i s 
not absolute , bu t contingen t o r situational ; i t i s not general , bu t loca l 
or specific ; an d i t i s no t abstract , bu t practica l o r experiential . 
Intelligence, like beauty, i s truly i n the eye s of the beholders : initially , 
as they define the governing cultura l criteria , and subsequently, a s they 
make th e invariabl y subjectiv e determinatio n whethe r an d t o wha t 
extent thos e criteri a ar e manifes t i n anothe r huma n being . Al l o f 
which i s really only to acknowledg e the obvious: there are many kind s 
of intellectua l aptitude , an d wha t wil l coun t a s "intelligence"—an d 
what wil l be perceived a s "genius"—is decidedly a matter of choice. A s 
a consequence , th e onl y prope r respons e t o th e questio n whethe r 
someone i s "smart " i s t o ask , i n reply , "Wh o want s t o know , an d 
why?" 

But al l the choice s tha t inher e i n th e constructio n o f "intelligence " 
are obscure d b y The  Bell  Curve's  insistenc e tha t intelligenc e ma y b e 
reduced t o som e unitar y essence , somethin g the y call—followin g 
Spearman an d Burt—"genera l intelligence. " Bu t th e concep t o f 
"general" intelligenc e ignore s th e invariabl y contextua l natur e o f 
cognitive activity : i t defie s huma n experienc e t o sugges t tha t ther e i s 
a singl e aptitud e o r eve n a  unifie d se t o f aptitude s tha t underlie s al l 
intellectual pursuits . 

Binet kne w bette r righ t a t th e outse t o f th e psychometri c move -
ment. Whil e hi s messag e wa s initiall y los t o n th e earl y America n 
testers, they too eventuall y learned . A s H. H . Goddard , wh o brough t 
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Binet's scale to America , would eventuall y acknowledge , " A man ma y 
be intelligen t i n on e environmen t an d unintelligen t i n another. " 

Contemporary investigation s o f intelligenc e ten d t o follo w Binet' s 
lead—and tha t o f th e rehabilitate d Goddard—i n reconceptualizin g 
intelligence les s as an absolute , general , abstrac t capacit y an d mor e a s 
a contingent , specific , practica l ability . Thu s Rober t J . Sternber g ha s 
focused o n a "practical intelligence" rooted in context-specific problem -
solving skills ; Ralph Rosno w ha s investigated "socia l intelligence, " th e 
real-world abilit y t o functio n i n comple x socia l settings ; Laure n 
Resnick an d Jea n Lav e hav e studie d "on-the-scene " proble m solving ; 
and Ander s Erricso n an d Stephe n Cec i hav e documente d a  traine d 
intelligence, that is , practical intellectua l aptitude s tha t ma y b e taugh t 
and learned . Interestingly , measure s o f thes e reconceptualize d vision s 
of intelligenc e appea r i n n o cas e t o b e correlate d wit h IQ , th e 
conventional unitar y measure of abstract intelligence . Moreover , thes e 
reconceptualized intelligence s appea r t o b e bette r predictor s o f task -
specific succes s tha n i s IQ. 5 

Which i s only, well , logical. Philli p L . Ackerman note s that genera l 
intelligence testing measures a "capacity" fo r intelligenc e or a "maximal 
intelligence" only b y artificiall y discountin g th e context , the "environ -
mental" an d "situational " variables . Bu t expression s o f intellectua l 
ability typicall y d o no t tak e plac e i n a  vacuum: intelligenc e i n fac t i s 
both contingen t an d malleable, varying with the context, a s defined b y 
both th e individua l an d he r environment . Ackerma n thu s conclude s 
that separatio n o f th e contex t fro m "intelligence " i s neithe r practica l 
nor desirable ; h e propose s measure s fo r "typical " intellectua l perfor -
mance, incorporating th e "multidimensiona l determinants " o f perfor -
mance, tha t is , "temperamenta l an d situationa l motivatio n an d 
volitional factors. " Reconceive d thi s way , h e notes , intelligenc e i s i n 
truth a  "personalit y construct. " 

In simila r fashion, Rober t Sternber g argue s agains t a  preoccupatio n 
with "iner t academi c intelligence " an d i n favo r o f wha t h e call s 
"successful intelligence, " a n intellectua l abilit y wit h "analytical , 
creative, and practical aspects," all of which are "relatively independen t 
of on e another. " "Th e analytica l aspect, " h e suggests, "i s used to solv e 
problems, the creative aspect to decide what problems to solve, and the 
practical aspec t t o mak e solution s effective. " "Conventiona l intelli -
gence tests, " h e notes , "measur e onl y th e analytica l aspec t o f intelli -
gence, an d the y don' t eve n measur e al l o f that." 6 
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The value o f th e conventiona l conceptio n o f intelligence—o r I Q o r 
"general intelligence " o r g , al l o f whic h are , for The  Bell Curve,  roug h 
equivalents—is, accordin g t o it s advocates, tha t i t accuratel y describe s 
an overal l an d essentia l capacit y fo r cognitiv e achievement . Bu t i f 
"intelligence" i s indee d IQ , i f i t i s indee d thi s genera l capacit y fo r 
cognitive success , the n i t i s a t onc e necessaril y to o broa d an d to o 
narrow. 

It i s too broa d becaus e i t ignore s th e importanc e o f contex t an d is , 
as a consequence, inferior t o more contextualized conception s b y ever y 
meaningful measure . A s a scientific matter , i t less accurately describe s 
the experience o f intellectua l activity , and less reliably predict s success 
on rea l tasks . A s a  politica l matter , i t invariabl y promote s th e 
unfortunate tendenc y t o conver t specifi c differences—fo r example , i n 
facility wit h specifi c tasks—int o genera l notion s o f superiorit y an d 
inferiority. Excep t a s a tool fo r promotin g hierarchy , i t i s hard t o se e 
the utilit y o f th e concept , har d t o se e ho w "w e gai n anything " b y 
keeping i t around . 

Moreover, IQ fail s even as a predictor o f "general " cognitive success, 
and is , fo r thi s reason , als o to o narrow . Burie d i n th e ambiguou s 
rhetoric o f The  Bell Curve  i s their apparen t acceptanc e o f th e more-or -
less standard workin g definitio n o f intelligenc e a s the abilit y t o adap t 
to one' s environment . Bu t The  Bell Curve  seem s to narro w th e scope : 
high intelligence—high adaptabilit y t o the culture—is demonstrated b y 
achievement—by success  withi n tha t culture . Thi s conceptio n o f 
intelligence i s surprisingl y culture-bound , an d i n fac t it s validit y i s 
premised on universal assen t to The  Bell Curve's conventiona l measure s 
of success : people wh o ge t high-paying jobs are successful; peopl e wh o 
collect welfar e ar e not , an d neithe r ar e people wh o ge t divorced , hav e 
children ou t o f wedlock , o r commi t crimes . 

But thes e assessment s ar e no t uncontroversial ; th e judgment s tha t 
inhere i n the m certainl y ar e no t immutabl e o r universal . An d the y 
would nee d t o be , i f th e "intelligence " tha t the y demonstrate d wa s a 
truly "general " one . The  Bell Curve's  narro w conceptio n o f success  as 
adaptability i s thus difficul t t o squar e wit h it s simultaneou s commit -
ment to an intelligence that i s both genera l and innate; The  Bell Curve's 
cognitive loser s are , afte r all , adapting , jus t no t i n way s tha t th e 
authors approve . The  Bell Curve's  conceptio n o f intelligence , then , i s 
too narro w t o embrac e thos e population s wh o ma y i n fac t b e 
exhibiting th e mos t extraordinar y capacit y t o survive . 
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But ther e i s no nee d t o speciall y credi t anyone' s achievements : th e 
fact is , we ar e al l adapting t o ou r ow n peculia r environments , an d w e 
are al l doin g i t wit h mor e o r les s equa l success . Whic h is , o f course , 
as it woul d hav e t o b e a t thi s stag e i n huma n evolution . A s Orland o 
Patterson point s out , i f intelligence is indeed the ability to adap t t o th e 
environment, an d i f i t is , a s The  Bell  Curve  maintains , innat e an d 
heritable (accordin g t o The  Bell Curve,  a t a  factor o f .6) , then variatio n 
in intelligenc e shoul d b y no w b e clos e t o zero . An y significan t 
variation canno t b e variation i n "intelligence" : as Patterson concludes , 
"[wjhatever i t i s tha t I Q test s ar e measuring , whateve r i t i s tha t g  is , 
. . . i t could hav e nothing whateve r to do with those vitally importan t 
behavioral qualitie s tha t meaningfull y accoun t fo r surviva l i n bot h 
broad evolutionar y an d narrowe r sociologica l terms." 7 

So i f genera l intelligenc e necessaril y correlate s wit h neithe r specifi c 
cognitive achievement s no r genera l huma n survival , wha t precisel y i s 
its predictiv e value ? I t appear s t o b e this : "genera l intelligence"—a s 
expressed, fo r example , throug h "IQ"—i s a  fairl y reliabl e roug h 
predictor o f succes s o n test s tha t measur e thos e aptitude s tha t ar e 
measured b y genera l intelligence , o r IQ , tests . 

Measured "genera l intelligence, " i n othe r words , i s correlated wit h 
itself. Bu t onl y imperfectly . 

In fact , measure s o f cognitiv e abilit y ar e no t alway s reliabl e 
predictors o f succes s wit h othe r measure s o f cognitiv e ability . Fo r 
example, a  199 5 stud y o f 12 2 academicall y "gifted " students , al l o f 
whom score d i n th e to p percen t o n standar d measure s o f aptitude , 
suggested tha t meaningfu l correlatio n amon g measure s o f cognitiv e 
ability require d a t leas t a  three-factor solution . Succes s o n a  measur e 
from withi n on e o f th e thre e domains—th e researcher s suggeste d 
separate sphere s o f "linguistic, " "logical-mathematical, " an d "social " 
ability—was correlate d wit h succes s o n othe r intra-domai n measures , 
but th e top scorer s in on e domai n wer e not necessaril y amon g th e to p 
scorers i n othe r domains . Th e researcher s als o noted tha t whil e ther e 
were n o grou p difference s i n globa l "self-concept, " ther e wer e 
differences i n domain-specifi c self-concept , an d thes e wer e correlate d 
with performance . Th e result s le d th e researcher s t o conclud e a s 
follows: "Rathe r tha n workin g t o fin d th e bes t singl e scal e t o asses s 
people a s less or mor e intelligent , i t appears to b e more appropriat e t o 
think o f abilit y a s emerging fro m an d reflectin g individua l an d grou p 
socialization experiences , a s varying individuall y acros s domains , an d 
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as interactin g significantl y wit h personalit y variable s suc h a s self -
concept an d values." 8 

Another stud y fro m 199 5 tested the stability o f the famed racia l gap 
in measure s o f cognitiv e ability . Th e stud y reveale d tha t th e perfor -
mance ga p varie d o n test s eve n withi n th e sam e domai n o f ability : 
some test s yielde d a  smal l gap , whil e othe r tests—o f presumabl y th e 
same cognitiv e processes—yielde d a  larg e gap . Th e researcher s 
concluded tha t the gap was at least partly dependen t upo n th e specific s 
of th e measures : the natur e o f th e stimuli , fo r example , o r th e called -
for response . Th e results , accordin g t o th e researchers , "rais e th e 
possibility tha t th e difference s ar e du e t o acculturatio n factor s 
associated wit h th e specifi c type s o f differen t cultura l experience s 
available withi n th e blac k communit y relativ e t o mainstrea m whit e 
communities."9 

Correlations betwee n measure s o f cognitiv e ability , then , may var y 
according t o bot h th e specifi c abilit y bein g measure d an d th e specifi c 
measurement instrumen t employed . Result s lik e thes e certainl y cas t 
doubt o n th e ide a o f a  "genera l intelligence, " eve n a s a  statistica l 
artifact. Bu t thi s i s no surprise : almos t fro m th e outset , w e ha d goo d 
reason t o believ e tha t "genera l intelligence, " o r g , doe s no t exist . 

American psychologis t L . L . Thurston e wa s no t conceptuall y 
opposed t o th e ide a o f a n essentia l intelligence , bu t hi s reexaminatio n 
of g  in th e 1930 s failed t o replicat e Spearman' s findings . Thurstone' s 
own facto r analysi s o f measure d intelligenc e actually produce d severa l 
"gs"— he labele d the m "primar y menta l abilities"—an d lai d th e 
foundation fo r a n important discovery : Spearman's g could b e made t o 
appear o r disappea r dependin g solel y o n th e dimension s o f th e facto r 
analysis. Thurston e himsel f remaine d convince d tha t ther e wa s a n 
underlying realit y calle d "intelligence " tha t coul d b e faithfull y re -
presented throug h facto r analysis , but h e also believed tha t thi s realit y 
actually consiste d o f multipl e intelligences , tha t the y wer e bette r 
described b y a  set of vectors than by a  single number, an d that th e case 
for g , eve n a s a  statistica l artifact , wa s remarkabl y weak . 

Thurstone wa s eithe r unwillin g o r unabl e t o tak e th e logica l nex t 
step: h e di d no t admi t th e possibilit y tha t Spearman' s g  an d hi s ow n 
"primary menta l abilities " were not naturall y occurrin g phenomen a a t 
all, but wer e only  statistica l artifacts , that the y represented n o underly -
ing reality, n o pre-existin g thin g calle d "intelligence. " Bu t i n fact , an y 
assortment o f measure s wil l establish som e correlations , an d these ca n 
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be factore d t o produc e eithe r a  dominan t componen t lik e "g " o r a 
variety o f grou p factor s lik e "primar y menta l abilities. " Neithe r o f 
these analyse s necessaril y capture s a  reality tha t exist s independent o f 
either th e initia l measuremen t processe s o r thei r subsequen t statistica l 
manipulation: th e factor analysi s of "measure d intelligence " invariabl y 
describes only the statistical correlations among the measurements, no t 
some underlyin g realit y calle d "intelligence. " Thu s "genera l intelli -
gence," a s F . Alla n Hanso n concludes , "i s nothin g bu t a  socia l 
construct produce d b y intelligenc e testing." 10 

So here, a t last , i s what w e nee d to believ e befor e w e can accept a n 
intellectual hierarchy rooted i n IQ or "g " or "genera l intelligence," tha t 
is, befor e w e ca n accep t th e majo r propositio n tha t "intelligenc e ca n 
and shoul d b e ordere d accordin g t o a  singl e se t o f characteristics. " 

First, w e mus t believe , contrar y t o al l evidenc e an d ou r bette r 
judgments, tha t ther e i s onl y on e kin d o f intelligenc e an d tha t 
differences i n intelligenc e ca n therefor e b e conceive d a s one s no t o f 
kind, bu t o f degree . 

Second, w e mus t believe , contrar y t o al l evidenc e an d ou r bette r 
judgments, tha t thi s unitar y intelligenc e exist s independentl y o f ou r 
perceptions o f it , includin g thos e perception s tha t ar e formalize d a s 
measurements. 

Third, w e mus t believe , contrar y t o al l evidenc e an d ou r bette r 
judgments, tha t ou r perception s o f thi s unitar y intelligenc e ar e 
themselves valid an d reliable , such tha t ou r variou s representation s o f 
it wil l b e positivel y correlate d t o a  hig h degree . 

If al l thes e thing s wer e true—an d onl y i f al l thes e thing s wer e 
true—then w e woul d hav e establishe d th e majo r propositio n .  .  . 
halfway. 

But onl y halfway . Becaus e al l w e woul d hav e reall y establishe d i s 
that w e can  no w construc t a n intellectua l hierarchy ; w e hav e sai d 
nothing ye t abou t whethe r w e should. 

Even i f w e ar e confiden t tha t intelligenc e i s rea l an d tha t w e ca n 
reliably describ e intelligenc e i n quantitative terms , even i f we ar e sur e 
that huma n being s can b e ordered , to p t o bottom , fro m mos t t o leas t 
intelligent, ther e i s nothin g tha t preclude s u s fro m declinin g t o 
undertake th e task : there i s nothing tha t prevent s u s from insistin g o n 
a society i n whic h al l human being s ar e treated a s equals. Thi s woul d 
be s o eve n i f th e "intelligence " tha t w e describe d wa s absolut e an d 
essential, eve n i f i t wa s th e intrinsi c abilit y t o perfor m vita l socia l 
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tasks. I t i s true tha t som e contemporar y sociobiologist s sugges t tha t 
hierarchy i s itsel f innate , tha t th e realit y o f intrinsi c an d relevan t 
differences mus t invariabl y dispos e th e huma n anima l t o verticall y 
ordered societies . Bu t we have not alway s believed this, and we do no t 
all believ e i t today . Theodosiu s Dobzhansk y i s on e o f th e leadin g 
evolutionists o f the twentieth century ; in Genetic  Diversity and  Human 
Equality, h e maintain s tha t w e can  buil d a  societ y i n whic h al l o f us , 
whatever our "natural" "differences, " receiv e equal psychic and material 
rewards. I f w e wan t to . I t i s our choice. 11 

Choice 2 . Choosin g Whic h Disparitie s Ar e Acceptabl e 

Never! Wha t a  momentous word. Som e recent thinkers seem to 
have give n thei r mora l suppor t t o thes e deplorabl e verdict s b y 
affirming tha t a n individual' s intelligenc e i s a  fixed quantity , a 
quantity tha t canno t b e increased . W e mus t protes t an d reac t 
against this bruta l pessimism; we must try to demonstrate tha t i t 
is founded upo n nothing . 

— Alfred Binet , Les  Idees Modernes sur les  Enfants 

When Alfre d Bine t wrot e thes e word s i n 1909 , h e wa s recallin g th e 
university examine r wh o ha d tol d hi m tha t h e woul d "never " hav e a 
"philosophical spirit. " Bine t would no t render similar judgments abou t 
others; for th e res t o f hi s life h e contested th e "bruta l pessimism " tha t 
limited anothe r huma n being' s potential . Accordingly , hi s test s o f 
"intelligence" wer e calculated no t to establis h the upper-most limit s of 
an individual's capacity, bu t rathe r to identify th e most fertile bases for 
intellectual development . Bine t wa s no t merel y a  tester , h e wa s a 
teacher, and his "menta l orthopedics" wer e designed to teach students , 
above all , those skill s and aptitudes necessar y to learning . Whe n thes e 
were mastered , whe n hi s student s becam e bette r learners , Bine t wa s 
satisfied tha t hi s students had become, in every meaningful sense , more 
"intelligent": "I t is in this practical sense , the only one accessible to us, 
that w e sa y th e intelligenc e o f thes e childre n ha s been increased . W e 
have increased what constitutes th e intelligence of a  pupil: the capacit y 
to lear n an d t o assimilat e instruction." 12 

For thos e committe d t o hierarchy , Binet' s notio n o f a  learnabl e 
intelligence i s nothing les s than subversive . A  malleabl e intelligence , 
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learnable and teachable, undermines the stable intellectual order. Wha t 
happens, afte r all , i f people ge t smarter ? Wha t happens , moreover , i f 
people ar e especiall y likel y t o ge t smarte r whe n a n effor t i s mad e t o 
teach them ? Suddenly , onc e again , intellectua l hierarch y become s 
purely a  matte r o f choice . 

Binet's America n successor s chos e no t t o follo w hi s visio n o f 
intelligence. Fo r th e inventor s o f America' s IQ , "intelligence " woul d 
be a n immutable , finit e capacity : individua l intellectua l potentia l wa s 
limited b y individua l geneti c makeup . An d th e American s wer e no t 
unwilling to say "never." Lewi s Terman, creator of the Stanford-Binet , 
described thi s scen e i n 1916 : 

Strange to say , the mothe r i s encouraged an d hopefu l becaus e she sees 
that her boy is learning to read. Sh e does not seem to realize that a t his 
age h e ough t t o b e withi n thre e year s o f enterin g hig h school . Th e 
forty minut e tes t ha s told mor e abou t th e menta l abilit y o f thi s bo y 
than th e intelligen t mothe r ha d bee n abl e t o lear n i n eleve n year s o f 
daily an d hourly observation . Fo r [th e boy]  is feeble-minded; h e wil l 
never complet e th e gramma r school ; h e wil l neve r b e a n efficien t 
worker o r a  responsible citizen . 

For th e firs t thre e decade s o f th e century , America n psycho -
metricians insiste d tha t intelligenc e wa s a  fixe d capacit y define d b y 
individual biology , b y an individual's genes . Man y of them—Goddard , 
Brigham, Terman himself—woul d late r recant; the eugenics movemen t 
that the y champione d woul d suffe r a n ingloriou s demise , crushe d b y 
the weigh t o f scientifi c disreput e an d politica l disfavor . Bu t toda y a 
new generation o f eugenicists— Arthur Jensen, Michael Levin, Richard 
Lynn, J. Phillipe Rushton, a s well as Murray an d Herrnstein—resurrec t 
the claims that intelligenc e i s immutable becaus e intelligence i s genetic. 
They ar e a s wrong toda y a s thei r predecessor s wer e a  centur y ago . 

For th e moder n eugenicist , th e cas e fo r a n immutable , geneticall y 
determined intelligenc e i s fairly simple : environmental variable s fai l t o 
fully accoun t fo r the intelligence differences betwee n biologica l group s 
or th e intelligenc e similaritie s alon g geneti c lines . Onl y genes , then , 
can caus e intelligence . Bu t thi s is , as a  genera l matter , a  poor wa y t o 
prove a  scientifi c hypothesis—-b y negating , i n effect , th e alternativ e 
hypotheses. A s th e researcher s behin d th e Minnesot a Transracia l 
Adoption Stud y poin t out , "on e canno t demonstrat e th e validit y o f a 
scientific hypothesi s b y default. " 
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This is particularly th e case when the alternative hypotheses depen d 
on variable s tha t ar e easil y confounde d o r eve n conflated . Tha t i s 
precisely th e case  wit h "intelligence" : th e relevan t variables , bot h 
"innate" and "environmental, " ar e complex, synergistic, and sometime s 
difficult t o differentiate . Th e ris k o f conceptua l erro r i s therefor e 
high.13 I n fact , th e moder n eugenicist s ar e guilt y o f a t leas t four : 

Error 1.  First , they ten d t o confus e "intrinsic " features wit h "genetic " 
ones, whe n i n actuality , no t al l "intrinsic " o r "nonenvironmental " 
features ar e geneti c a t all . A s Lewontin , Rose , an d Kami n indicate , 
much of the physiological an d morphological variatio n among human s 
is developmental , no t genetic ; peopl e ma y the n b e different—an d 
intrinsically so—bu t gene s ma y hav e nothin g t o d o wit h it . I n fact , 
many o f thos e "intrinsic " difference s ma y themselve s hav e develope d 
in part fo r environmenta l reasons ; these, of course , ar e not necessaril y 
genetic. 

To briefl y illustrate , assum e tha t a  child from a n economically an d 
educationally deprive d background i s moved into an environment tha t 
is both economicall y an d educationall y rich . Bu t th e child' s I Q fail s 
to increas e i n way s commensurat e wit h th e environmenta l gains , an d 
fails t o ris e t o th e leve l o f he r socioeconomi c peers . Doe s thi s prov e 
that the child' s intellectual capacit y i s genetically limited? I t does not : 
the child's intellectual developmen t ma y be intrinsically differen t fro m 
her peers , but geneticall y th e same ; her developmen t ma y eve n reflec t 
the lingerin g effect s o f he r initia l environment . Th e effect s o f 
environmental stimulation—o r deprivation—o n earl y intellectua l 
development ar e wel l documented , an d s o to o ar e th e effect s o f 
prenatal conditions ; al l o f thes e var y significantl y wit h class . Lea d 
exposure, t o tak e jus t on e example , i s particularl y likel y fo r low -
income children , bot h i n th e wom b an d i n thei r homes . I f ther e wa s 
a chanc e th e chil d wa s exposed , an d i s no w exhibitin g th e effect s o f 
exposure, then we could argu e endlessly about whethe r he r intellectua l 
condition i s "intrinsic " o r "environmental, " bu t i n n o cas e coul d w e 
say wit h an y confidenc e tha t i t wa s "genetic." 14 

Error 2 . Second , th e moder n eugenicist s sometime s confus e th e 
notions o f "heritability " an d "geneti c determination, " whe n i n 
actuality, som e characteristic s ca n b e highl y heritable , bu t no t 
genetically determined a t all. "Heritability " refer s to the percentage o f 
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variation i n a  give n trai t i n a  give n population—phenotypica l varia -
tion—that i s correlate d wit h geneti c factors—wit h genotypica l 
variation—as oppose d t o environmenta l ones . A  perfectl y heritabl e 
trait, expresse d a s a correlation o f 1.0 , i s one tha t varie s entirel y wit h 
genetic factors , an d no t a t al l wit h environmenta l ones . A  perfectl y 
nonheritable trait—th e heritabilit y correlatio n woul d b e 0—varie s 
entirely wit h environmenta l factors , an d no t a t al l wit h geneti c ones . 
Most trait s fal l somewher e between . Ey e color , fo r example , i s a 
highly—but no t perfectly—heritable trait : the overwhelming percentage 
of variatio n i n eye colo r i n any give n population i s likely attributabl e 
to geneti c factors, bu t ther e ma y be a  few instance s of variation du e t o 
environmental factors , lik e physica l injuries , fo r example , o r tinte d 
contact lenses—whic h may or may not count , depending , of course , on 
how th e trai t i s defined . 

A trai t i s "geneticall y determined, " o n th e othe r hand , whe n i t i s 
genetically code d fo r intergenerationa l replication . Som e highl y 
heritable traits , lik e ey e color , ar e definitel y geneticall y determined . 
But som e ar e not . Consider , fo r example , wh y som e American s 
become nurses . Ther e ma y b e some margina l environmenta l explana -
tions—correlations wit h socioeconomic class , perhaps, or proximity t o 
nursing schools—bu t mos t o f th e variatio n wil l b e du e t o a  geneti c 
factor: th e biologica l se x o f th e individual . Bein g a  nurse , then , ma y 
be highl y heritable . Bu t ther e i s n o evidenc e tha t i t i s geneticall y 
determined, nothin g t o indicat e tha t ther e i s a  "nurs e gene " passe d 
from on e generatio n t o th e next . Intelligenc e i s similar ; "[i] n fact, " 
according t o Ne d Bloc k o f MIT , "I Q i s a great exampl e o f a  trait tha t 
is highly heritabl e bu t no t geneticall y determined. " 

The differenc e become s ver y importan t whe n th e questio n i s 
whether intelligenc e i s malleable . I f th e clai m i s tha t intelligenc e i s 
"genetically determined, " the n ther e i s n o roo m fo r enhancemen t 
beyond tha t permitte d b y th e genes : genes "cause " intelligence . If , o n 
the othe r hand , th e clai m i s tha t intelligenc e i s highly heritable , the n 
there is  room fo r enhancement : geneti c factors ma y be correlated wit h 
intelligence variation s i n th e population , bu t thi s set s no limi t o n th e 
extent t o whic h individua l variatio n ma y b e achieve d o r mitigate d 
through environmenta l intervention . 

For th e mos t part , The  Bell Curve  i s careful t o limi t it s claim t o th e 
heritability hypothesis . Thu s eve n i f th e author s ar e correct , an d I Q 
is heritabl e t o a  facto r o f .6 , i t remain s th e cas e that , in  the  abstract, 
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some 4 0 percen t o f th e variatio n i n th e populatio n i s explicitl y 
conceded to environmenta l factors . Thi s alone means that virtually al l 
intelligence difference s coul d b e explaine d o r eliminate d b y th e 
environment: wit h a  phenomeno n thi s contingen t o r malleable , th e 
environment coul d accoun t fo r al l o f th e "intellectua l deficit " i n an y 
given individua l o r grou p o f individuals . Bu t a s Ned Bloc k notes , The 
Bell Curve's  survivin g coautho r has , i n hi s subsequen t interviews , 
consistently misstate d The  Bell Curve's  heritabilit y thesis : "6 0 percen t 
of th e intelligenc e come s fro m heredity, " Charle s Murra y ha s said , 
both "i n an y give n person " an d i n th e "huma n species. " Murray' s 
misrepresentations, whethe r throug h ignoranc e o r calculation , tend t o 
make "intelligence " see m partl y (6 0 percen t o f it ) geneticall y deter -
mined: th e suggestio n i s that onl y 4 0 percen t o f an y person' s intelli -
gence ca n b e enhanced . Bu t heritability , properl y understood , mean s 
no suc h thing. 15 

Error 3. Third , and closely related, modern eugenicist s tend to confus e 
"heritability" wit h "immutability, " whe n i n actuality, highl y heritabl e 
characteristics ma y als o b e highl y malleable . Again , i t stem s fro m 
confusion abou t th e meaning of assertions of "heritability. " Heritabili -
ty establishe s onl y th e relativ e prominenc e o f geneti c correlation s fo r 
variations i n th e trait . Eve n a  trai t tha t i s perfectl y heritable—on e 
where th e geneti c correlation s accoun t fo r al l th e variation—ma y b e 
malleable, an d environmenta l factor s ma y caus e th e change . 

This is , i n part , becaus e o f th e peculia r meanin g o f th e clai m tha t 
the variatio n i s correlate d wit h a  geneti c trait : i t doe s no t mea n 
exclusively genetic . A s Bloc k explains , "[t]h e methodolog y use d t o 
measure heritabilit y count s difference s i n characteristic s a s caused b y 
genetic difference s i f ther e i s a geneti c difference , eve n i f ther e i s also 
an environmental  difference,  thu s distortin g th e way s i n whic h w e 
normally thin k abou t causation " (emphasi s i n original) . 

It i s also becaus e geneti c an d environmenta l effect s ar e not entirel y 
discrete: the y interac t bidirectionall y an d sometime s i n causa l ways . 
For thi s reason , a s Jonathan Cran e explains , gene s an d th e environ -
ment ar e reall y "nonadditive" : "Th e proportio n o f variatio n i n a n 
observed trai t ( a phenotype ) tha t i s explaine d b y gene s an d th e 
proportion tha t i s explained b y environmen t d o no t su m t o 1 . . .. n o 
matter ho w hig h heritabilit y is , it set s n o uppe r limi t o n th e propor -
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tion o f variatio n i n a  trai t tha t i s determine d b y environmenta l 
factors." 

Consider, fo r example , th e relationshi p betwee n "race " an d 
"intelligence." Assum e tha t intelligenc e wa s perfectly heritabl e fo r al l 
populations (a n implausibl e assumption , a s w e wil l late r see) , an d 
assume tha t ther e wa s a  distinct racia l variatio n i n intelligence , a n I Q 
gap, let' s say , o f 1 5 points. Doe s thi s mea n tha t th e racia l ga p i n I Q 
is caused b y genes ? 

The answe r i s unquestionabl y "no, " an d i t i s "no " becaus e w e 
simply canno t separat e th e "genetic " factors—th e "racial " geno -
type—from th e uniqu e environmenta l response s t o thos e factors , fo r 
example, a  histor y an d contemporar y realit y o f racia l privileg e an d 
racial oppression . Th e genotyp e ma y b e perfectly correlate d wit h th e 
trait, an d w e stil l d o no t kno w whethe r th e variatio n i s "caused " b y 
the genotyp e itsel f o r th e environmenta l response s t o it . A s a 
consequence, we cannot know whethe r the variation wil l be mitigated , 
or perhaps eliminated , by change s in the environmenta l responses . Al l 
we ca n d o i s guess . 

Which, sadly, is what many moder n eugenicist s do: they assert , with 
far to o muc h confidence , tha t th e racia l ga p i n "intelligence " i s 
"caused" b y gene s an d canno t b e un-"caused " b y change s i n th e 
environment. Bu t the y don' t kno w this . A s Ne d Bloc k point s out , 

[WJithout being able to measure the effect o f being treated as subnormal 
and the effec t o f a  legacy of slaver y and discriminatio n fro m th e past , 
how do we know whether its average effect i s sufficient t o lower black 
IQ 1 5 points, o r les s than that—o r mor e tha n that ? Give n th e socia l 
importance o f thi s issue , guessing is not appropriate . 

And i n fact , th e eugenicists ' guess—tha t th e racia l ga p i n I Q i s 
genetic—is certainl y a  ba d one . Summarizin g th e case , Stephe n Ja y 
Gould ha s observe d tha t ther e i s a  "stron g circumstantia l cas e fo r 
substantial malleabilit y an d littl e averag e geneti c difference " i n IQ . 
Indeed, the evidence suggests: first, tha t intelligence , however heritabl e 
it migh t be , ca n b e increased ; an d second , tha t th e vaunte d racia l ga p 
in intelligence , howeve r roote d i n "genes " i t migh t be , i s disappear -
ing.16 

As to the first , there is evidence that intelligenc e i s highly malleable , 
and tha t change s i n th e environment—includin g th e cultura l environ -
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ment—can enhanc e intellectua l abilities , a s R. C . Lewontin notes , "by-
many order s o f magnitude. " Consider : 

• Studie s o n th e effec t o f earl y interventio n sho w significan t I Q 
gains amon g th e affecte d children . Earl y interventio n (a t age 3) 
among at-ris k infants , fo r example , produce d a  nine-poin t I Q 
advantage; simila r intervention s produce d comparabl e gains . 
These studies tend t o b e dismissed by advocate s o f a n immutabl e 
IQ becaus e the gains are not alway s sustained when the interven -
tions cease , tha t is , whe n th e childre n retur n t o unenriche d 
environments. Bu t th e mos t elegan t explanatio n fo r bot h th e 
increase and, where i t occurs , subsequent declin e i s rooted i n th e 
environmental change , an d indeed , th e I Q gain s ar e sustaine d 
where interventio n effort s ar e maintained . 

• Adoptio n studie s indicat e tha t childre n move d fro m disadvan -
taged to middl e o r upper clas s environments show substantial I Q 
gains, a s muc h a s twent y points . A  198 9 stud y b y Christian e 
Capron an d Miche l Duym e o f th e Universit e Pari s foun d 
significant improvemen t i n academic performance: the "improve -
ment i n performance," th e study concluded , "i s clearly caused b y 
change—low SE S [socioeconomic status ] versus hig h SES—i n th e 
postnatal environment. " Th e mos t prominen t interracia l 
adoption study , th e Minnesot a Transracia l Adoptio n Stud y b y 
Irwin D . Waldma n o f Emory , Richar d A . Weinber g o f th e 
University o f Minnesota , an d Sandr a Scar r o f th e Universit y o f 
Virginia, foun d significan t I Q gain s among blac k childre n raise d 
in relatively advantage d whit e households . I n thei r 199 4 follow -
up study, Waldman, Weinberg, and Scarr determined that sociall y 
classified blac k adoptee s score d te n point s highe r tha n blac k 
children raise d i n th e blac k community , an d a s adolescents , 
scored a t the averag e o f the white population o n school-adminis -
tered tests , far abov e th e averag e performance o f childre n i n th e 
black community . Th e study , th e researcher s concluded , doe s 
afford evidenc e fo r "th e malleabilit y o f IQ. " 

• Schoo l studies demonstrate the efficacy o f remedial or enrichmen t 
programs o n academi c performance . Jame s Come r o f Yal e 
University assiste d i n th e developmen t an d implementatio n o f 
remedial program s fo r th e tw o school s ranke d las t an d next-to -
last i n standar d measure s o f academi c achievemen t amon g Ne w 
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Haven's thirty-fiv e schools ; withi n a  fe w years , thos e school s 
were amon g the top fiv e i n achievement . Th e effort s ar e merel y 
representative: Larr y Hedge s o f th e Universit y o f Chicag o 
conducted a  meta-analysi s o f studie s o n th e effec t o f schoo l 
funding o n studen t performance . Hi s conclusion—utterl y 
unremarkable, excep t i n ou r politica l context—wa s tha t fundin g 
has a  large impac t o n academi c achievement . 

Not surprisingly , th e evidenc e als o suggest s tha t th e racia l ga p i n 
measures of academic aptitude an d achievement i s gradually disappear -
ing. Th e I Q ga p betwee n whit e an d blac k tes t takers—historically , 
fifteen points , o r on e standar d deviation—wa s close d i n th e las t 
generation b y betwee n 2 0 an d 5 0 percent . Long-ter m studie s o f 
standardized test s o f academi c aptitud e al l sugges t tha t th e ga p wa s 
closed b y betwee n fou r an d si x points ; a t th e sam e time , the numbe r 
of hig h SA T score s b y blac k test-taker s increase d b y 3 5 percent . 
Current test s of "genera l intelligence " als o document a  decrease i n th e 
gap: administrations o f bot h th e Ravens Progressive Matrices Test an d 
the Kaufma n Assessmen t Batter y fo r Childre n sugges t a  ga p o f jus t 
seven points, and two recen t Stanford-Binet studie s suggest that the gap 
has bee n cu t b y one-third , t o te n points . 

Interestingly, heritabilit y estimates—b y advocate s o f a  geneti c 
IQ—have bee n decreasin g with the racia l gap: Arthur Jensen suggeste d 
in 196 9 that IQ was heritable a t a factor o f .80 ; he subsequently revise d 
it down t o .65 . The  Bell Curve  suggest s a heritability rati o o f .60 ; other 
advocates ar e eve n mor e modest , suggestin g heritabilit y a t .40 . Kee p 
in mind , a s Jonathan Cran e notes , tha t eve n i f I Q wer e 10 0 percen t 
heritable, th e rac e ga p coul d stil l b e a  produc t o f th e environmenta l 
disadvantages experienced b y black Americans. Th e current heritabili -
ty estimates only increase the likelihood tha t there is an environmenta l 
explanation fo r th e entir e racia l ga p i n measure d "intelligence." 17 

Error 4.  Fourth , an d finally , moder n eugenicist s ten d t o confus e th e 
validity o f within-grou p estimate s o f heritabilit y wit h between-grou p 
estimates o f heritability , whe n i n actuality , th e forme r ma y tel l u s 
nothing abou t th e latter . 

Recall that heritabilit y estimate s are for th e proportion o f variatio n 
within a  give n population : th e integrit y o f th e estimat e necessaril y 
assumes a population tha t i s relatively coherent . I f an attempt i s made 
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to extend the estimate to diverse populations—ones with , for example , 
distinct environmenta l experiences-—th e entir e effor t i s hopelessl y 
confounded: ther e i s simpl y n o wa y t o discoun t th e environmenta l 
factors. 

To illustrate , assum e tha t longevit y i s a  perfectl y heritabl e trai t 
within tw o separat e populations ; withi n eac h population , tha t is , lif e 
expectancy i s correlate d perfectl y wit h genotypes . Assum e to o tha t 
there i s a  significan t differenc e i n lif e expectanc y betwee n th e tw o 
groups: one live s ten year s longer tha n th e other . Sinc e longevity wa s 
perfectly heritabl e within each population, i s it also perfectly heritabl e 
as between th e populations ? Th e answe r i s not necessarily—i n fact , i t 
might no t eve n b e the mor e plausibl e hypothesis . If , fo r example , th e 
population wit h th e shorte r lif e spa n live d i n a  less hospitable climat e 
or subsisted i n a more violent culture , the more compelling hypothesi s 
for the longevity differential woul d almos t certainly be an environmen-
tal one . 

The same , o f course , i s tru e fo r between-grou p estimate s o f th e 
heritability o f intelligence . Th e suggestio n tha t th e racia l ga p i n 
intelligence, t o whateve r exten t i t exist s i n an y meaningfu l way , i s 
itself somehow "heritable " i s simply no t plausible . Eve n i f intelligenc e 
was perfectl y heritabl e withi n racia l populations , th e undeniabl e fac t 
is that racia l groups hav e experienced an d continue t o experienc e ver y 
different environments , an d a s a consequence o f thos e differences , th e 
assertion tha t th e "racia l gap " i n "intelligence " i s "genetic " i s a t ver y 
best a  guess— a dubious , maliciou s guess . 

Which, sadly , doe s no t preven t som e fro m offerin g it . I n th e 
beginning o f a  199 4 article , J. Phillip e Rushto n claim s tha t "[s]urvey s 
show that a  plurality o f expert s in psychological testin g and behaviora l 
genetics thin k tha t a  portio n o f th e Black/Whit e differenc e i n I Q 
scores i s geneti c i n origin" ; curiously , b y th e en d o f th e articl e tha t 
belief i s held b y " a majorit y o f th e experts " (an d Rushton' s effor t i s 
not that  persuasive) . Bu t it' s no t th e number s tha t reall y matter . 
Given th e inheren t limitation s i n th e concep t o f "heritability, " eve n 
the apparentl y modes t suggestio n tha t " a portion" o f th e racia l ga p i s 
"genetic i n origin " i s specious , an d Rushton' s "experts " shoul d kno w 
better. A s Eva n Balaba m notes , "[t]h e peopl e wh o sa y intelligenc e i s 
genetic are the one s with n o training in genetics." But , of course , the y 
believe wha t the y choos e t o believe. 18 

* 
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Choice 3 . Choosin g Whic h Disparitie s Ar e Credibl e 

It i s reall y to o eas y t o discove r sign s o f backwardnes s i n a n 
individual whe n on e is forewarned . 

— Alfred Binet , The  Development of Intelligence in Children 

For man y generations , Wester n scientist s full y expecte d tha t thei r 
investigations o f "intelligence " woul d revea l racia l differences . The y 
were rarely disappointed. Thi s was not, however, because the evidenc e 
they uncovere d full y conforme d t o thei r workin g hypotheses . I t was , 
rather, becaus e thei r predisposition s wer e s o strong tha t the y shaped , 
and a t times perverted, thei r "scientific " methods . I n fact , th e histor y 
of scientifi c theorie s o f intelligenc e i s characterized b y a  measuremen t 
bias s o stron g tha t i t ha s a t time s bordere d o n outrigh t fraud . 

Historically, th e mos t over t form s o f bia s hav e take n fou r forms : 

1. bia s i n th e measuremen t instruments ; 
2. bia s i n dat a selection ; 
3. bia s i n reporting ; an d 
4. bia s i n interpretation . 

Louis Aggasiz , the fame d Harvar d zoologist , constantl y insiste d o n 
the nee d fo r scientifi c objectivity . Hi s ow n "scientific " studie s 
produced th e conclusio n tha t "th e brai n o f th e negr o i s tha t o f th e 
imperfect brai n o f a  seven month s infan t i n th e wom b o f th e white. " 
But i t wa s a  conclusion tha t wa s firs t forme d outsid e th e laboratory . 
His firs t encounte r wit h blac k American s ha d prompte d Aggasi z t o 
confide i n hi s mother , "Th e mor e pit y I  fel t a t th e sigh t o f thi s 
degraded an d degenerat e race , the mor e .  . .  impossible i t become s fo r 
me t o repres s th e feelin g tha t the y ar e no t o f th e sam e bloo d a s w e 
are." Late r he would dismis s the argument fo r blac k equality a s "moc k 
philanthropy" an d fil l hi s persona l memoir s wit h expression s o f 
repugnance an d antipath y towar d blac k Americans . Hi s deepl y fel t 
convictions o n th e matte r mad e hi m increasingl y dogmatic ; h e 
willingly employed , on e biographe r reports , "th e authorit y o f scienc e 
to suppor t socia l doctrine. " Bu t hi s finding s wer e al l objective : 
"truth," h e ha d promise d hi s mother , "befor e all. " 

The nineteenth-century craniometrists , the self-proclaimed "apostle s 
of objectivity, " i n fac t manifeste d an d confirme d al l th e prejudice s o f 
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their day . Stephe n Ja y Goul d ha s revisite d thei r works . Pau l Broca , 
he reports , culle d dat a selectivel y an d manipulate d i t unconsciously ; 
when correlation s defie d th e predicte d racia l rankings—whe n the y 
suggested, fo r example , Caucasian inferiority—th e criteri a were simpl y 
abandoned, dismisse d suddenl y a s irrelevant . Th e cas e fo r a  racia l 
hierarchy wa s buil t anecdotally : "Broc a an d hi s school, " Goul d 
observes, "use d fact s a s illustrations, no t a s constraining documents. " 
Samuel Georg e Morto n "wa s widel y haile d a s th e objectivis t o f hi s 
age." Bu t h e als o selectivel y distille d an d interprete d hi s data . Goul d 
does not believ e i t was blatant fraud : "Al l I can discern," h e concludes , 
"is a n a  priori  convictio n abou t racia l rankin g s o powerfu l tha t i t 
directed hi s tabulation s alon g preestablishe d lines. " 

At th e tur n o f th e century , physiologica l studie s o f intelligenc e 
yielded t o psychometric s an d brough t ne w claim s o f objectivity . A t 
least at its inception, psychometrics promised valid, reliable, and—most 
critically fo r advocate s o f equality—"neutral " scheme s fo r identifyin g 
those possesse d o f meri t o r i n nee d o f assistance . Salvatio n fro m 
prejudice wa s availabl e i n th e for m o f standardize d tests . 

The promise o f standardize d test s was, and perhaps stil l is, that the y 
would eliminat e bias . Accordingly , thes e test s foun d considerabl e 
favor amon g blac k socia l scientist s i n th e earl y twentiet h century . 
Some migh t hav e bee n motivate d i n par t b y self-interest—th e tests , 
after all , tende d t o legitimat e thei r ow n status—bu t man y certainl y 
believed tha t standardize d test s were th e necessar y firs t ste p towar d a 
genuine equa l opportunity . 

But th e test s wer e problemati c fro m th e start . Yerkes' s arm y 
studies, the scientific foundation fo r the twentieth century's intellectua l 
hierarchy, wer e almos t laughabl y biased . Th e instrument s purporte d 
to measur e "nativ e intelligence, " bu t tha t clai m prove d onl y t o b e a 
poor pla y o n words . Recen t immigrant s fared poorly : the y wer e no t 
by nature intelligent enoug h to know, as the written test required, tha t 
John Adam s was the second president, that Crisc o was a food product , 
that Christ y Mathewso n wa s a  basebal l pitcher , o r th e numbe r o f a 
Kaffir's legs . Th e Beta version o f th e test , a  wordless version designe d 
to accommodate thos e who could not rea d English, managed to reduc e 
these cultural biase s to pictures : test takers were required t o recogniz e 
depictions o f phonographs , tenni s courts , an d bowlin g alley s an d t o 
comprehend Hindu-Arabi c numbers . Th e test s were administere d i n 
an almos t franti c rush , an d th e tes t taker s themselve s wer e ofte n a t a 
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loss: many coul d no t se e or hea r the examiner ; many ha d never befor e 
held a  pencil . 

As a  testament t o th e failur e o f th e tests , six o f eigh t "Alph a tests " 
yielded thei r highes t mod e a t zero; in one test , nearly 40 percent o f al l 
scores were zero. Perhap s i t was not surprising , then , that th e tests led 
to th e preposterou s conclusio n tha t th e averag e menta l ag e of Ameri -
cans wa s onl y thirteen. 19 

Certainly th e ethnic and racial hierarchy created by the tests was no 
surprise. Lewi s Terman , co-designe r o f th e tests , ha d relie d o n 
traditional racia l ranking s t o validat e hi s earlier intelligenc e tests , an d 
there was no reaso n t o believ e tha t th e arm y test s would no t replicat e 
the rankings . A s it turned out , however , th e natura l intellectua l orde r 
was vindicated b y th e test s only afte r th e tes t result s were give n som e 
surprising spins . Consider : 

• Recen t immigrant s fare d poorl y compare d t o thei r second - an d 
third-generation counterparts . Th e obvious, elegan t explanation : 
recent immigrant s wer e les s familia r wit h th e substanc e an d 
vernacular o f th e tests . Th e "scientific " explanatio n offere d i n 
Carl Brigham' s exegesi s o f th e tests : Americ a wa s receivin g a n 
increasingly degenerat e stoc k o f immigrants . 

• Tes t taker s sufferin g fro m hookworm s ha d lowe r score s tha n 
those wh o wer e healthy . Th e obvious , elegan t explanation : 
physical healt h affecte d tes t performance . Th e "scientific " 
explanation offere d b y Yerkes : "Lo w nativ e abilit y ma y indicat e 
such condition s o f livin g a s to resul t i n hookwor m infection. " 

• Tes t score s wer e highl y correlate d (.75 ) wit h year s o f schooling . 
The obvious , elegan t explanation : th e test s wer e measurin g 
accumulated—and acculturated—skills , knowledge , and attitudes . 
The "scientific " explanatio n offere d b y Yerkes : i t wa s no t tha t 
education led to measured "intelligence, " but rather that measure d 
"intelligence" le d t o education . "Th e theor y tha t nativ e intelli -
gence i s on e o f th e mos t importan t conditionin g factor s i n 
continuance i n school is certainly borne out b y this accumulation 
of data. " 

• Blac k recruit s reporte d n o educationa l experience , accordin g t o 
Yerkes, in "astonishingly large proportion." Th e obvious, elegan t 
explanation: education was a privilege denied to black Americans, 
both formally , throug h Ji m Cro w laws , and practically, throug h 
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inferior facilities , economi c necessities , an d act s an d threat s o f 
violence. Th e "scientific " explanatio n offere d b y Yerkes : th e 
high proportion o f blac k recruit s wh o repor t n o schoolin g mus t 
reflect a  disinclinatio n base d o n lo w innat e intelligence . 

• Th e averag e Alpha scor e fo r blac k recruit s wa s 21.31 in thirtee n 
southern state s and 39.9 0 in nin e northern states ; the mea n scor e 
for blac k recruit s in the four highes t northern state s exceeded th e 
white mea n fo r nin e souther n states ; and , ther e wer e hig h 
correlations betwee n a  state's expenditures fo r educatio n an d th e 
test performanc e o f it s recruits . Th e obvious , elegan t explana -
tion, full y develope d i n Ashle y Montagu' s 194 5 analysi s o f th e 
test data : measured "intelligence " wa s significantly a  property o f 
educational experience . Th e "scientific " explanatio n offere d b y 
Yerkes an d late r refute d b y bot h Montag u an d Ott o Klienburg : 
only superio r black s wer e smar t enoug h t o mov e t o th e North . 
As for th e performance o f souther n whit e recruits , well, this was 
best lef t unexplained . 

Consistently, then , th e mos t obvious , elegan t explanatio n fo r th e tes t 
data was rejected i f tha t explanatio n di d no t suppor t th e hypothetica l 
natural order . An d always , o f course , i t wa s don e unde r th e guis e o f 
scientific objectivity. 20 

Today w e hav e ou r ow n craniometrist s an d psychometrician s an d 
their tactic s hav e no t muc h changed . J . Phillip e Rushto n attempt s t o 
prove th e intellectua l superiorit y o f "Whites " t o "Blacks " throug h 
various measure s o f "brai n size. " H e offer s a  "Relativ e Rankin g o f 
Races on Divers e Variables, " which , i n part, correlate s brai n siz e wit h 
the followin g assessment s o f "Blacks " (relativ e t o "Whites " an d 
"Orientals"): 

• "Intelligence" : "decisio n times " are slower and "cultura l achieve -
ments" ar e lower ; 

• "Maturatio n rate" : th e "ag e of firs t intercourse " i s earlier and th e 
"life span " i s shorter ; 

• "Personality" : "aggressiveness, " "impulsivity, " an d "self-concept " 
are higher , whil e "cautiousness " i s lower ; 

• "Socia l organization" : "marita l stability, " "la w abidingness, " 
"mental health, " an d "administrativ e capacity " ar e lower ; an d 
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• "Reproductiv e effort" : "siz e o f genitalia " i s larger , an d "inter -
course frequencies " an d "permissiv e attitudes " ar e higher . 

It i s difficult t o kno w wher e t o begi n a  response; i t hardl y suffice s t o 
say tha t Rushton' s "variables " see m a t leas t a  bi t subjective , i n term s 
of bot h thei r relevanc e (fo r th e apparentl y quantitativ e variables ) an d 
their measuremen t (fo r th e obviousl y qualitativ e variables) . Dr . Zac k 
Z. Cernovsky , Rushton' s colleagu e a t th e Universit y o f Wester n 
Ontario, ha s attempte d t o trea t Rushto n a s a  seriou s scientist . 
Cernovsky notes , amon g othe r things , tha t Rushton' s "scientific " 
sources includ e anonymou s 189 8 note s fro m "th e Frenc h Arm y 
Surgeon," a  Penthouse publication , an d th e work s o f othe r racialists , 
like Arthu r Jensen , wh o selectivel y publishe d onl y th e dat a tha t 
complied wit h thei r racia l hypotheses . Rushto n cure s wea k statistica l 
relationship b y aggregation , bu t i s himsel f selectiv e i n choosin g th e 
studies tha t h e aggregates . H e make s n o effor t t o identif y th e criteri a 
for hi s assessments, nor t o secur e representativ e sample s that compor t 
with th e governin g criteria . An d thi s barel y scratche s th e surfac e o f 
the bia s tha t inhere s i n Rushton' s qualitativ e assessments . Rushton' s 
work, Cernovsk y concludes , i s "methodologicall y incompetent. " 

Arthur Jensen' s assertion s o f whit e intellectua l superiorit y ar e 
substantially base d o n hi s studie s o f "choic e reaction " time : whit e 
subjects, accordin g to Jensen, have a faster "choic e reaction " tim e tha n 
black subjects , evidencin g a  natura l cognitiv e superiority . Bu t a s 
Cernovsky notes , Jensen has been somewhat selectiv e in publishing th e 
results o f hi s studies . Leo n J . Kami n report s tha t ther e hav e i n fac t 
been thre e "choic e reaction " studies . I n 197 5 Jensen alleged , withou t 
publishing th e supportin g data , tha t hi s tests reveale d a  slower choic e 
reaction time among blac k subjects . I n 198 4 Jensen repeated hi s study, 
but coul d no t replicat e th e findings ; Jensen ruefull y reporte d tha t th e 
results wer e "inexplicabl y inconsistent. " I n 199 3 Jensen trie d again , 
and th e result s matche d th e 198 4 study ; again , Jensen wa s force d t o 
report th e "apparen t anomaly " o f blac k superiorit y i n test s o f choic e 
reaction time . Remarkably , th e result s hav e no t dissuade d Jensen—o r 
those wh o rel y o n him , lik e Rushto n an d th e author s o f The  Bell 
Curve—from continuin g t o claim that whit e reaction time is faster. A s 
Kamin suggests , "Tw o ou t o f thre e i s not conclusive . Wh y no t mak e 
the serie s thre e ou t o f five? " 
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It i s clearl y mor e tha n mer e incompetenc e tha t characterize s th e 
work o f some contemporary eugenicists . Richar d Lynn is described b y 
The Bell Curve  a s " a leadin g schola r o f racia l an d ethni c differences. " 
Lynn is , in fact , a  professor o f psycholog y a t th e University o f Ulste r 
and th e associat e edito r o f Mankind  Quarterly,  a  journa l o f "racia l 
history" dedicate d t o th e belie f i n the geneti c superiority o f th e whit e 
race. Lyn n claim s t o hav e establishe d th e intellectua l inferiorit y o f 
black Africans , but , accordin g t o Kamin , "Lynn' s distortion s an d 
misrepresentations o f th e dat a constitut e a  trul y venomou s racism , 
combined with scandalous disregard for scientific objectivity." Michae l 
Levin i s a professor o f philosoph y a t th e Cit y Colleg e o f Ne w York ; 
his wor k i s premise d o n th e belie f tha t som e racia l group s ar e 
genetically inferio r i n intelligence. H e make s no pretense t o objectivi -
ty: 

I'm intereste d i n innocenc e fo r whites , an d th e geneti c hypothesi s i s 
evidence for the defense .  . . Race differences sho w whites aren't at fault 
for black s bein g down, an d makin g whites pa y for somethin g they'r e 
not responsible for is a terrible injustice. Eliminatin g affirmative actio n 
is the firs t step . Next—please , yes, if only-—eliminat e the Civi l Rights 
Act.21 

And the n ther e i s The  Bell Curve.  Entir e text s hav e bee n devote d 
to th e source s an d methodologie s employe d i n tha t treatise . Amon g 
the mor e charitabl e assessment s is the one from Howar d Gardner : The 
Bell Curve's  science , he notes , i s curiously ou t o f date ; moreover, "th e 
science i n The  Bell  Curve  i s mor e lik e specia l pleading , base d o n a 
biased readin g o f th e data , tha n a  carefull y balance d assessmen t o f 
current knowledge. " Stephe n Jay Goul d ha s described i t as a "rhetori -
cal masterpiec e o f scientism, " whil e Joh n Care y view s i t a s " a 
breathtakingly wrongheade d interpretatio n o f the underlying science. " 
Richard Nisbet t note s tha t th e author s ar e selective i n thei r reportin g 
of th e evidence , an d "thei r summar y o f tha t evidenc e i s factuall y 
wrong"; Leon J. Kamin observes that the authors' source data are ofte n 
"pathetic," thei r citation s o f tha t dat a ar e ofte n inaccurate , an d thei r 
tendency t o confus e correlatio n wit h causatio n "repeatedl y lead s 
Herrnstein an d Murra y t o dra w invali d conclusions. " Les s charitabl y 
still, Alla n Rya n ha s calle d The  Bell  Curve  "intellectually , a  mess" ; 
Jeffrey Rose n an d Charle s Lan e describ e i t a s " a chillin g synthesi s o f 
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the work o f disreputabl e rac e theorists an d eccentri c eugenicists, " an d 
Lane note s that , fo r al l o f that , The  Bell  Curve  stil l misreport s th e 
shoddy evidenc e i t relie s on . Jacquelin e Jone s summarize s th e cas e 
against th e objectiv e "science " o f The  Bell  Curve  i n perhap s th e 
strongest terms : th e boo k is , sh e writes , "hat e literatur e wit h foot -
notes."22 

But th e mos t significan t clai m o f "bias " goe s fa r beyon d th e 
allegations tha t individua l theorist s ar e motivate d b y malic e o r tha t 
their scientifi c method s ar e tainted b y prejudice . Th e mos t significan t 
claim o f bia s goe s t o th e ver y hear t o f th e concep t o f scientifi c 
objectivity. 

In th e conventiona l view , scienc e i s objective : i t ha s n o a  prior i 
premises beyon d thos e inheren t i n the scientifi c method ; it s processes, 
accordingly, ar e characterized b y a  neutral rationality . I t strives, then, 
to discove r an d t o tes t truths , truth s tha t ar e elegan t an d fertile , 
falsifiable an d reproducible , externall y vali d and internall y consistent . 
Conceived thi s way, science and scientific constructs are unequivocall y 
apolitical. Scienc e transcend s politica l culture : it s truth s ar e no t 
contingent o n th e politic s o f tim e an d place . 

But th e conventiona l vie w offer s a n incomplet e picture . I n truth , 
human comprehensio n canno t b e s o easil y divide d int o separat e 
spheres o f knowledge , th e on e political , th e othe r scientific . I n truth , 
science and politics overlap, are mutually reconstitutive , and collective-
ly define—and ar e defined by—th e contingencies o f culture. An d ther e 
is no transcendin g culture . 

Indeed, th e insistenc e tha t "science " i s someho w objectiv e an d 
apolitical, tha t i t ma y b e separate d fro m culture , i s itsel f a  decidedl y 
political suggestion . Lewontin , Rose , an d Kami n mak e th e poin t 
explicitly: "th e separation o f fac t fro m value , of practic e fro m theory , 
of 'science ' fro m 'society ' i s itsel f par t o f th e fragmentatio n o f 
knowledge tha t reductionis t thinkin g sustains. " Moreover , 

scientists have done more than simply participate in the general objectifica -
tion o f society . The y hav e raise d tha t objectificatio n t o th e statu s o f a n 
absolute goo d calle d "scientifi c objectivity. " .  . .  Bu t th e emphasi s o n 
objectivity has masked the true social relations of scientists with each other 
and with the rest of the society. . . . Thus, at any historical moment, what 
pass as acceptable scientific explanations have both social determinants and 
social functions . 
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And Wester n scienc e ha s very particula r socia l functions : "'Science,' " 
Lewontin, Rose , an d Kami n observe , "i s th e ultimat e legitimato r o f 
bourgeois ideology." 23 

Perhaps n o "scientific " construc t evidence s thi s trut h mor e clearl y 
than "intelligence. " Al l th e choice s tha t inher e i n thi s purportedl y 
neutral term are choices that ar e made in accordance with the demand s 
of th e cultur e i n whic h th e construc t subsists . Measure s o f "intelli -
gence," i f the y validl y an d reliabl y serv e thei r goals , mus t necessaril y 
reflect thes e same cultural choices . Th e biases that inher e in standard -
ized measure s o f intelligence , then , ar e th e biase s tha t inher e i n ou r 
culture. Standardize d test s merel y objectify , quantify , an d legitimat e 
those biases ; the y d o no t an d canno t transcen d th e culture s the y ar e 
designed t o serve ; the y do—an d perhap s must—re-presen t an d re -
enforce th e biase s o f thos e culture s wit h relentles s precision . 

The Bell  Curve's  majo r contributio n t o ou r understandin g o f 
"intelligence" i s though t t o b e it s revelatio n tha t measure d "intelli -
gence"—if th e measure s ar e vali d an d reliable—correlate s t o som e 
degree wit h socia l success . I f yo u d o wel l o n properl y designe d 
"intelligence" tests , tha t is , then yo u wil l d o wel l i n th e cultur e tha t 
administers them . Bu t a s m y youn g niec e i s won t t o say , "well , du -
uh." I n fact , thi s revelatio n shoul d com e a s a  surpris e onl y t o thos e 
who kno w absolutel y nothin g abou t thes e measures . Standardize d 
tests o f aptitud e ar e designe d t o predic t succes s i n som e socia l 
endeavor; the y ar e vali d an d reliabl e onl y t o th e exten t tha t the y 
succeed a s predictors. T o sa y that th e tes t score s correlat e wit h socia l 
success i s only t o sa y tha t "intelligence " test s measur e "intelligence. " 

And tha t i s critique, no t criticism . I n on e sense , the culture-boun d 
conception o f "intelligence" is both unremarkable and unobjectionable . 
We live , afte r all , in culture ; w e mus t perfor m socia l task s i n culture ; 
our abilit y t o adap t is , necessarily , th e abilit y t o adap t t o culture . I f 
we need a  word t o describe tha t abilit y t o adapt , then "intelligence " is , 
perhaps, as good a s any. An d if , finally , w e are determined to measur e 
that ability , the n w e migh t a s wel l d o i t validl y an d reliably , eve n i f 
that mean s validl y an d reliabl y replicatin g ou r biases . I t i s true , a s 
Lewontin claims , that "I Q tests are instruments fo r givin g an apparent -
ly objectiv e 'scientific ' glos s t o th e socia l prejudice s o f educationa l 
institutions." Bu t i t i s also true, a s Lewontin observe s elsewhere , tha t 
we canno t meaningfull y measur e an y "intelligence " outsid e culture : 
"there are no measure s of 'unaided ' ability , nor are we really intereste d 
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in the m . . . w e ar e concerne d wit h difference s i n th e abilit y t o carr y 
out socially  constructed task s tha t ar e relevan t t o th e structur e o f ou r 
actual socia l lives." 24 

In th e fina l analysis , w e migh t hav e n o objectio n t o th e suggestio n 
that, base d o n standardize d measures , perso n A  o r grou p B  ha s X 
amount o f "intelligence, " provided  w e ar e clea r o n wha t w e mean . 
And wha t w e mea n i s onl y tha t w e hav e chosen , fro m a  virtuall y 
unlimited pool , som e aptitude s an d skill s tha t see m t o correlat e wit h 
social success  a s w e hav e chose n t o defin e it , an d w e hav e calle d thi s 
correlation "intelligence, " an d som e individual s an d group s ma y a t 
some point s i n thei r developmen t see m t o hav e mor e o f i t tha n 
others—undoubtedly becaus e we have chosen to make it more availabl e 
to som e tha n t o others—an d ou r measurement s ten d t o confir m thi s 
because, afte r all , that i s what w e hav e designe d ou r measurement s t o 
do. 

The danger , o f course , i s that w e ar e no t alway s clea r o n wha t w e 
mean b y "intelligence. " Th e dange r i s tha t w e migh t sometime s 
suggest, an d migh t see m t o believe , tha t "intelligence " transcend s 
culture, tha t i t i s not a  matter o f choice , tha t i t i s an absolute , innate , 
immutable capacity . W e might then come to believe that when we say 
some peopl e ar e mor e "intelligent " tha n others , thi s i s someho w 
"really" th e case , a s i f i t wa s som e kin d o f scientifi c truth , an d no t 
simply somethin g w e fin d usefu l t o sa y fo r on e reaso n o r another . 

There ma y be good reason s for sayin g it ; it al l started, afte r all , with 
a ver y goo d one . Bine t though t i t woul d b e usefu l t o identif y 
"deficiencies" i n "intelligence " s o tha t student s i n nee d coul d b e mad e 
academically whole . "Intelligence " thu s serve d a  perfectl y usefu l 
administrative purpose : t o identif y student s wh o neede d to lear n ho w 
to learn . W e hav e strayed , i t seems , fro m thi s goal . 

We migh t d o well , then , whe n w e spea k o f "intelligence, " t o 
remember bot h what  w e mea n b y th e ter m an d why  w e fin d i t usefu l 
to emplo y it—t o remember , tha t is , tha t th e "intelligence " construc t 
both i s mad e b y cultur e an d serve s cultura l purposes . 

We woul d d o particularl y wel l t o kee p thes e thing s i n min d whe n 
we spea k o f grou p difference s i n "intelligence. " Whic h bring s us , 
again, to the disparities in standardized test performance betwee n blac k 
and whit e Americans . Som e say , based o n thes e disparities , that whit e 
Americans ar e mor e "intelligent " tha n blac k Americans . What , 
legitimately, migh t tha t mean , an d wh y migh t w e sa y it ? 
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We migh t begin , following The  Bell Curve, b y notin g what i t canno t 
mean. I t canno t mea n tha t whit e American s ar e naturally superio r t o 
black Americans ; no r ca n i t mea n tha t whit e American s innatel y 
possess mor e o f som e biologicall y essentia l aptitud e tha n blac k 
Americans; i t canno t eve n mea n tha t whit e American s inevitabl y 
possess mor e o f som e sociall y importan t aptitud e tha n blac k Ameri -
cans. Eac h o f thes e assertion s ignore s som e importan t aspec t o f th e 
cultural constructio n o f "intelligence" : th e choice s tha t inher e i n 
creating an order based on "intelligence, " in defining "intelligence, " and 
in givin g som e group s greate r acces s t o "intelligence. " Al l th e 
assertions ignore some important aspec t o f the cultural construction o f 
"race": the cultur e tha t define d th e attribute s o f "white " an d "black " 
did so in ways tha t bot h posite d an d perpetuated a n intellectua l orde r 
rooted i n th e colo r o f people' s skin . 

When w e ar e reminde d o f th e rol e o f cultur e i n simultaneousl y 
constructing bot h intellectua l ability and group identity , we see the test 
disparity fo r wha t i t is : a cultura l one . "Intelligence, " th e abilit y t o 
adapt t o culture , i s inevitabl y shape d b y culture : ther e i s nothin g 
natural o r inheren t o r inevitabl e abou t it . I n America , tha t shap -
ing—the cultura l constructio n o f "intelligence"—ha s bee n inextricabl y 
intertwined with the construction o f "race. " "Intelligence " was defined 
by on e rac e and defined i n racia l terms; "race, " in turn, wa s defined i n 
substantial par t throug h "intelligence, " through intellectua l inferiorit y 
and superiority . An d i t wa s mor e tha n jus t theory , i t wa s a  cultura l 
reality: i t was written i n the "science " books , codifie d i n the laws , and 
lived in the schools an d workplaces. Ther e was—there is—n o escapin g 
it. 

And i t i s manifes t toda y i n tes t disparities . Kee p i n min d tha t w e 
are not no w talkin g abou t a  cultural explanation  fo r th e "I Q gap, " fo r 
that woul d b e redundant . Wha t w e ar e talkin g abou t i s the cultura l 
construction o f the "I Q gap," of the ways "race" and "intelligence " were 
made—and mad e unequal—together . 

So how, precisely, ha s the gap been constructed? I t is , of course , n o 
easy tas k t o unweav e th e comple x cultura l strand s o f rac e an d 
intelligence, an d w e ca n neve r b e certai n tha t w e hav e tol d th e stor y 
exactly right . Bu t w e kno w enough , an d w e kno w i t wit h enoug h 
certainty, tha t w e ca n offe r credibl e hypotheses . 

So here is one: the "I Q gap" is composed o f five interrelated cultura l 
factors: 
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1. Educational  Inequity.  Writin g i n th e Atlantic  Monthly  i n 1922 , 
Cornelia Jame s Canno n note d tha t a  ver y larg e percentag e o f blac k 
recruits ha d teste d a s "morons " i n Yerkes Arm y tests ; "th e educatio n 
of th e white s an d colore d i n separat e schools, " Canno n concluded , 
"may hav e justificatio n othe r tha n tha t create d b y rac e prejudice. " 
Thus di d educationa l deprivatio n serv e to limi t "intelligence, " an d th e 
limitations i n "intelligence " subsequentl y serv e t o limi t educationa l 
opportunity. Henr y Loui s Gates , Jr., paraphrases Frederic k Douglas s 
when he summarizes the cycle this way: "Th e crimes of discriminatio n 
have becom e discrimination' s bes t defense. " 

Part o f th e "racia l difference " i n "intelligence"—probably , i n thi s 
author's view , nearl y al l o f it—ma y simpl y reflec t thes e long-standin g 
differences i n educationa l opportunity . Thi s i s not merel y history ; i t 
remains rea l today. A  recen t repor t prepare d fo r th e House Commit -
tee o n Educatio n an d Labo r documente d substantia l inequitie s i n 
school financin g bot h withi n an d amon g th e states , an d determine d 
that "fisca l inequit y ordinaril y i s translated int o majo r difference s i n 
the educationa l service s provide d b y wealth y an d poo r schoo l 
districts." I t noted, no t surprisingly , tha t the principal victim s of fisca l 
inequity wer e ofte n racia l an d ethni c minorities . 

Today, educationa l inequitie s ar e manifes t i n a  hos t o f materia l 
ways. Poo r district s mus t depres s th e salar y structure s fo r thei r 
teachers, are disproportionately plague d b y teache r shortages , and ar e 
forced t o rel y o n long-ter m "substitute " teacher s an d underqualifie d 
entrants. Poo r district s lack the physica l plan t facilities , the compute r 
and moder n communication s equipment , an d the curricula r material s 
to achiev e eve n th e mos t basi c educationa l objectives . Whateve r 
learning might be attempted mus t take place under physical condition s 
that mos t America n worker s woul d fin d utterl y intolerable . 

"Racial differences " ar e reflected a s well i n the schoo l curricula . I n 
part, perhaps, because of the disparities in resources, poorer district s do 
not offe r th e range of liberal art s or advanced science and math course s 
routinely availabl e i n othe r districts . Th e curricul a o f th e poo r 
districts, on th e othe r hand , d o hav e a  disproportionate abundanc e o f 
remedial courses and reflect muc h less emphasis on college preparator y 
courses an d muc h mor e o n vocationa l training . 

Even withi n individua l schools , researc h document s disturbin g 
educational inequities . Th e moder n preoccupatio n wit h academi c 
"tracking," a  practic e tha t appear s t o affor d littl e o r n o educationa l 
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benefits t o mos t students , tends to limi t the educationa l opportunitie s 
available t o blac k students , wh o fin d themselve s assigne d wit h 
uncommon frequenc y t o lo w achievin g tracks. A  recen t stud y o f 17 4 
school district s wit h a t leas t 15,00 0 student s an d 1  percen t blac k 
enrollment documente d thi s an d othe r trends , concludin g tha t M [t]he 
sorting practice s o f school s ar e associate d wit h racia l disproportions. " 
Specifically, th e stud y note d tha t a  black studen t i s nearly thre e time s 
more likel y t o b e place d i n a  class for th e educabl y mentall y retarde d 
than i s a white studen t an d i s 30 percent mor e likel y t o b e assigned t o 
a trainable mentall y retarde d class than a  white student , while "[a] t the 
other en d o f th e sortin g spectrum, " th e stud y observed , " a whit e 
student i s 3.2 times mor e likel y t o b e assigne d t o a  gifted clas s than i s 
a blac k student. " A  blac k student , meanwhile , i s more tha n twic e a s 
likely a s a white studen t t o b e corporall y punishe d o r suspended , an d 
3.5 time s mor e likel y t o b e expelled . Give n al l o f this , wha t i s 
remarkable abou t th e disparit y i n educationa l outcomes—tha t blac k 
students ar e 1 8 percen t mor e likel y t o dro p ou t o f schoo l an d 2 7 
percent les s likely t o graduate—i s tha t i t i s not muc h greate r than i t is . 

All o f whic h make s i t difficul t t o avoi d th e conclusio n tha t 
America's poo r an d minorit y citizen s ar e bein g assigne d thei r life' s 
station a t a  ver y earl y age . A s F . Alla n Hanso n concludes , th e 
"intelligence gap" "i s explicable no t b y any differences i n largely innat e 
cognitive potentia l betwee n peopl e o f differen t classe s (an d races) , but 
by differen t opportunitie s t o learn." 25 

2. Socio-Economic  Differences.  T o som e extent , "racial " difference s i n 
"intelligence" ma y b e n o mor e tha n th e predictabl e corollarie s o f 
poverty. Researc h consistentl y establishe s th e correlatio n betwee n 
socioeconomic statu s and standardized measure s of aptitude . Ther e is, 
for example , a direct and proportional relationshi p between wealth and 
score o n th e Scholasti c Aptitud e Tes t (SAT ) an d betwee n wealt h an d 
various measure s o f mat h aptitud e an d achievement . Indeed , muc h o f 
the racia l ga p i n standardize d measure s o f aptitud e disappear s whe n 
socioeconomic factor s ar e controlled . Fo r example , a  199 3 analysis of 
a random sampl e from th e National Longitudina l Stud y o f intelligenc e 
examined racia l differences i n IQ whil e controlling bot h fo r structura l 
factors (socioeconomi c status ) an d hom e environmen t (intellectua l 
stimulation an d emotional suppor t a s measured by the "HOME" index , 
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except t o th e exten t tha t th e indexe d factor s wer e correlate s o f 
maternal IQ) : ther e was , wit h thes e controls , n o racia l ga p a t all . 

Two specifi c povert y factor s als o seem to b e highly correlated wit h 
depressed academi c achievement : long-ter m povert y an d th e povert y 
concentration o f th e school . Regardin g the former , researc h indicate s 
that fo r eac h year o f studen t poverty , th e likelihoo d o f fallin g behin d 
in grad e leve l increase s b y 2  percent . Regardin g th e latter , academi c 
failure i s mor e closel y correlate d wit h schoolwid e concentratio n o f 
poverty tha n i t i s wit h individua l poverty . O f course , thes e tw o 
poverty factor s ar e disproportionatel y presen t fo r blac k students . 

Consider, too , al l th e corollarie s o f poverty , an d th e way s the y 
might depres s "intelligence " o r academi c achievement . Ther e ar e 
medical impediments : lo w birt h weight , lea d exposure , malnutrition , 
and highe r incidenc e o f nearl y al l diseases . Ther e ar e psychologica l 
stressors: financial pressures , domesti c difficulties , increase d crim e an d 
violence. An y one of these might be debilitating; in combination, the y 
seem almos t insurmountable . 

The Bell Curve's  respons e t o al l o f thi s i s tha t wealt h i s correlate d 
with I Q principall y becaus e "intelligence " lead s to wealth . Bu t tha t i s 
not precisel y th e case . A  chil d i n th e top I Q decil e (to p 1 0 percent) i s 
fifty time s mor e likel y tha n a  chil d i n th e botto m I Q decil e t o win d 
up i n th e to p incom e decile . This , o f course , neatl y fit s The  Bell 
Curve's hypothesis . However , when controlled for family backgroun d 
and education, tha t high-I Q chil d i s only twic e a s likely a s the low-I Q 
to hi t tha t to p incom e group . A  chil d whos e famil y i s i n th e to p 
income decile , meanwhile, is twenty-five time s more likely to reach th e 
top incom e leve l tha n i s a  chil d i n th e botto m incom e decile , eve n 
when bot h childre n hav e a n averag e IQ . Clearly , then , th e fa r 
superior predicto r o f wealt h is—surprise—wealth. 26 

3. Differences  in  Attitudes  toward  Formal  Education.  A s Richar d 
Nisbett observes , "[t]her e are systematic differences i n the socializatio n 
of blac k an d whit e childre n tha t begi n i n th e cradle. " Som e o f thes e 
differences ma y b e reflecte d i n attitude s towar d forma l education . 
There is , first o f all , evidence suggesting tha t man y Africa n American s 
share a  distinctiv e attitud e shape d i n par t b y thei r experienc e as , i n 
John U . Ogbu' s terminology , "involuntar y minorities. " Somewha t 
more specifically , historica l factor s an d contemporary realitie s seem to 
have combined t o generate considerable ange r and alienation regardin g 
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mainstream America n institutions ; thes e feelings clearl y exten d t o th e 
public schools . Historicall y viewe d as harboring th e bes t hope fo r th e 
realization o f racia l justice, the public educationa l proces s may now b e 
viewed wit h a n increasin g bitternes s an d sens e o f betrayal . 

The schools , sadly , hav e faile d t o respon d t o th e uniqu e need s 
generated b y thi s perception. "[M]os t schools, " write s John Goodlad , 
"simply d o no t provid e environment s congenia l t o student s wh o fai l 
to adap t t o th e conventiona l expectation s an d regularitie s o f school -
ing." Fo r al l students , suc h schoo l difficultie s forc e a  choice betwee n 
the schoo l cultur e an d th e hom e o r neighborhoo d culture : a n 
inhospitable educationa l environmen t ma y mak e the choic e tragicall y 
easy. Fo r blac k students , th e conflic t ma y b e heightene d b y th e 
intensifying dissonanc e betwee n th e skepticis m o f th e hom e cultur e 
and the increasingly illusor y promise s o f academia , promises tha t ma y 
be articulated i n voices that ar e insensitive or outrigh t hostile . Alread y 
alienated student s fin d themselve s caugh t i n a  relentles s gestal t o f 
academic depression : failur e breed s distrus t breed s failure . 

And attitude s d o matte r t o achievement . Intrinsi c motivatio n i s 
positively correlate d wit h educationa l outcomes ; amotivation , 
meanwhile, i s negatively correlated . Significantly , motivatio n an d it s 
consequences ca n b e produced situationall y b y environmenta l factor s 
as well a s by th e learner' s predominan t motivationa l style . People , i n 
short, lear n whe n the y ar e motivate d t o learn , an d the y ca n becom e 
motivated.27 

4. Differences  in Root  Culture.  Ther e i s some evidenc e t o sugges t tha t 
learning style s reflec t th e attribute s o f th e surroundin g culture , an d 
that distinc t cognitiv e style s ma y reflec t th e distinc t attribute s o f 
cultures o r subcultures . Th e cas e for th e existenc e o f distinc t Africa n 
American culture s i s a  stron g one , an d whethe r the y reflec t th e 
persistent influenc e o f Western African culture , the historica l disconti -
nuity o f th e America n experience , o r som e combinatio n o f thes e an d 
other factors , i t doe s no t see m illogica l t o sugges t tha t thes e distinc t 
cultures migh t b e reflecte d i n distinct learnin g and cognitive style s fo r 
African America n children . 

If, then , whit e American s ar e generall y exhibitin g greate r facilit y 
with th e criteri a an d processe s o f intellectua l achievement , i t ma y b e 
because, i n substantia l part , whit e American s hav e devise d them . 
Moreover, whit e American s hav e devise d the m largel y withou t th e 
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participation o f blac k Americans : th e persisten t segregatio n an d 
exclusion o f blac k American s fro m th e dominan t cultur e ha s simulta -
neously serve d t o insulat e th e dominan t criteri a o f achievemen t fro m 
the influence o f African America n culture, and perpetuate th e existence 
of a n African America n cultur e tha t i s "different" from—an d subordi -
nate to—the dominan t perspective . Unles s American school s affirma -
tively accommodat e "different " learnin g style s an d kind s o f intelli -
gence, an d thos e o f blac k student s i n particular , education , academi c 
achievement, an d "intelligence " jus t becom e additiona l expression s o f 
cultural hegemony . 

J. Phillipe Rushton inadvertentl y mad e this point i n his 1994 assault 
on egalitarianism , The  Equalitarian Dogma  Revisited.  "Th e historica l 
record shows, " Rushton wrote , "tha t a n African cultura l disadvantag e 
has existed , relativ e t o European s an d Asians , eve r sinc e European s 
first mad e contac t 2,00 0 year s ago. " Rushto n attribute s th e "cultura l 
disadvantage" to , of course , the geneti c inferiorit y o f Africans , bu t w e 
do no t hav e to accep t thi s assertion , o r hi s pejorative characterizatio n 
of Africa n culture , i n orde r t o acknowledg e th e mor e basi c premise : 
that Europea n an d Africa n culture s ar e different . Moreover , w e lear n 
from Rushton—a s a n example , no t a s a  teacher—that Africa n cultur e 
has bee n viewe d a s inferior , tha t i t ha s bee n subordinate d i n (North ) 
America, an d tha t an y effort s t o accommodat e Africa n o r Africa n 
American cultures will likely be viewed as compromises: of "education -
al excellence, " w e ar e likel y t o b e told , bu t also , i n truth , o f cultura l 
control. 

Cultural difference s ma y explai n i n par t th e result s o f adoptio n 
studies suggestin g tha t I Q gain s ma y b e dependen t bot h o n th e 
ethnicity o f th e adoptiv e famil y an d th e surroundin g ethni c milieu . 
The exposure t o "whit e culture" evidentl y influences th e developmen t 
of skills , attitudes, and problem-solving orientation ; thu s amon g blac k 
children adopte d b y blac k families , those adopted int o whit e o r mixe d 
neighborhoods o r into families with white friendship network s showe d 
the larges t I Q gains . 

It i s wort h emphasizin g tha t thi s issu e i s no t uniqu e t o blac k 
Americans. Measure d intelligence differences persis t between rura l an d 
urban Americans—th e forme r d o no t far e a s well—bu t onl y amon g 
older tes t takers . Th e electroni c medi a hav e helped integrat e younge r 
rural American s int o th e cultura l "mainstream" ; the y are , a s a 
consequence, mor e "intelligent. " Additionally , Thoma s Sowel l note s 
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that "group s outside the cultural mainstream of contemporary Wester n 
society tend to do their worst on abstrac t questions" ; as a consequence, 
some European immigran t group s hav e also been disadvantaged by th e 
dominant conceptio n o f "intelligence. " T o reiterate , thi s conceptio n 
of "intelligence " i s neithe r inevitabl e no r universal ; a s Camil e Pagli a 
notes, "Wha t they'r e callin g I Q i s Apollonia n logic—caus e an d 
effect—that th e Wes t invented . It' s Eurocentric . .  .  .  Anyon e wh o 
wants to ente r th e comman d machiner y o f th e world , a s I hope man y 
aspiring African-American s do , mus t lear n tha t style . .  . .  Bu t t o 
identify tha t narro w thin g wit h al l human intelligenc e i s madness. I t 
is folly. " 

It ma y eve n b e outdated . I n som e views , linear , objectivis t 
epistemologies ar e increasingl y untenable ; i n almos t al l disciplines , 
context no w matter s a s i t neve r ha s before . Thu s w e hav e see n th e 
development o f ne w histories , an d divergen t rationalities , an d 
contingency i n th e socia l sciences , an d eve n relativity—an d no w 
complexity, field theory, and systems theories—in the physical sciences, 
all disruptin g th e stabl e orde r o f a  fixe d reality , abstrac t truths , an d 
absolute governin g principles . Life , i t thu s appears , canno t alway s b e 
reduced t o tru e an d false , o r eve n t o multipl e choice : i t i s sometime s 
chaotic, sometime s paradoxical , sometimes , perhaps , unknowable , a t 
least i n the sens e in which w e have been use d to knowin g things . Lif e 
is complicated, frighteningl y o r wonderfull y so , depending, o f course , 
on you r perspective. 28 

5. Disadvantages  in  Assessment Processes.  Finally, biase s ma y inher e i n 
the forma l assessmen t process . Som e o f thes e ma y b e foun d i n th e 
evaluation instruments : i t shoul d b e clea r b y no w tha t cultura l an d 
class biase s ar e unavoidabl e i n definition s an d measurement s o f 
"intelligence," bu t a t time s thes e biase s hav e bee n s o paten t an d 
prejudicial tha t the courts have been compelled to require their redress. 
Standardized measure s o f intelligenc e ar e no w purporte d t o b e class -
and culturall y neutral , an d thi s i s undoubtedl y th e case—i f th e 
"neutral" tes t take r is , i n clas s terms , on e wit h average  acces s t o 
educational resource s and, in cultural terms, one who shares the norm s 
and expression s o f th e dominant  culture . 

In addition, cultural beliefs and expectations may shape the behavio r 
of both th e examiners and the subjects o f examination i n the processe s 
of intellectua l assessment . Wit h respec t t o th e former , researc h 
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indicates that i n a variety of academi c settings, black student s are rate d 
less favorabl y an d treate d les s favorabl y tha n whit e student s wit h 
comparable performances ; evaluator s als o maintaine d lowe r academi c 
expectations fo r blac k student s tha n fo r whit e student s wit h compara -
ble credentials . A s fo r th e test-takin g subjects , studie s o f racia l 
differences i n tes t performanc e revea l tha t blac k student s perfor m 
worse tha n whit e student s onl y whe n le d t o believ e tha t th e tes t 
measures intellectua l abilit y an d tha t rac e i s likel y t o matte r t o th e 
outcome. Poo r performance , i n effect , becomes—fo r bot h partie s i n 
the assessmen t process— a self-fulfillin g prophecy. 29 

These fiv e factors , collectively , tel l par t o f th e stor y o f "race " an d 
"intelligence" i n America—bu t onl y par t o f it . Ther e ca n b e n o 
pretense tha t they offe r th e only, th e fullest, o r the best accoun t o f th e 
cultural ga p manifes t i n measure d intelligenc e disparities . Bu t le t u s 
suppose, fo r a  moment , tha t w e accep t a t leas t th e premis e o f th e 
account. Le t u s suppos e tha t w e hav e arrive d a t som e agreemen t o n 
the meanin g o f "intelligence " an d th e root s o f th e "racia l gap " i n 
intelligence. Le t u s suppos e tha t w e al l understan d tha t th e ga p i s a 
cultural on e an d tha t i t ha s nothing t o d o wit h inviolabl e measure s o f 
immutable abilitie s that mus t invariabl y b e described a s "intelligence. " 
We know , i n short , precisel y what  w e mea n whe n w e say , "whit e 
people generall y demonstrat e mor e measure d intelligenc e tha n blac k 
people." 

The questio n remains : Why  woul d w e sa y it ? Perhap s i t i s because 
we recogniz e a  need to chang e th e concep t o f "intelligence. " Perhap s 
by pointin g ou t th e cultura l gap , w e mea n t o dra w attentio n t o th e 
cultural myopi a tha t pervade s ou r constructio n o f "intelligence. " 
Perhaps w e have recognize d tha t "intelligence " i s inescapably culture -
bound, bu t tha t i t nee d no t b e formulate d a t a n impossibl e leve l o f 
abstraction. Perhap s w e mea n t o demonstrat e th e nee d fo r bringin g 
"intelligence" dow n t o earth , th e nee d t o reformulat e i t i n specific , 
practical contexts . Perhap s w e kno w wha t researc h suggests , tha t i n 
those specifi c contexts—i n th e rea l world—ther e i s n o racia l ga p i n 
intelligence. 

Or perhap s i t i s because w e recogniz e a  need t o chang e ou r mean s 
of deliverin g acces s t o "intelligence. " Perhap s b y pointin g ou t th e 
cultural gap , w e mea n t o acknowledg e th e shamefu l disparit y i n 
educational an d employmen t opportunity—i n cultura l opportuni -
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ty—that distinguishe s blac k an d whit e America . Perhap s w e hav e 
recognized tha t "intelligence " i s correlated wit h cultura l success , but , 
as Anthon y Appia h observes , "[i] f you r wa y o f measurin g th e 
adequacy o f a  test i s to se e ho w wel l i t correlate s wit h socia l success , 
then you'r e assumin g th e curren t societ y produce s socia l succes s i n a 
way tha t i s just fine. " Perhap s w e ar e no longe r willin g t o mak e tha t 
assumption; perhap s w e want t o produce success  in a more equa l way . 
Perhaps we would accep t Rogers Elliot' s assessment o f race difference s 
in intelligence: "the y ar e what the y are , and they say something abou t 
the societ y tha t produce s them. " Perhap s pointin g ou t th e racia l ga p 
in measure d intelligenc e i s on e wa y t o demonstrat e th e nee d fo r 
egalitarian reform. 30 

So ther e ar e tw o reason s wh y w e migh t tal k an d writ e abou t th e 
racial ga p i n measure d intelligence . Th e natura l orde r crow d migh t 
have thei r own . 

"Intelligence" i s no mor e a n absolut e phenomenon—n o mor e beyon d 
culture—than an y o f th e othe r criteri a o f merit , an d i t i s no mor e a 
biological phenomeno n tha n th e construct s o f grou p identity , lik e 
"race," with which i t is sometimes correlated . T o talk , then, of natura l 
intelligence i s t o tal k i n oxymorons ; t o sa y tha t on e racia l grou p i s 
naturally mor e o r les s intelligen t tha n anothe r is , quit e simply , t o 
speak nonsense . 

But i t i s possible t o protes t to o much . A s righ t a s i t i s to sa y tha t 
the tal k o f natura l hierarchie s o f grou p intelligenc e i s nonsense , i t i s 
equally importan t t o not e tha t assertion s o f suc h hierarchie s are , even 
on thei r ow n narro w terms , simply erroneous . T o paraphras e Walte r 
Lippman, then , th e statemen t "thi s racia l grou p i s genetically smarte r 
than tha t racia l group " i s no t merel y nonsense , i t i s also incorrect . 

An Addendum:  Equal  in  Intelligence 

The author s o f The  Bell Curve  profes s a  "resolut e agnosticism " o n th e 
question o f th e geneti c superiority—i n intellectua l terms—o f whit e 
folks t o black . Bu t a s Ned Bloc k indicates , their "agnosticis m end s u p 
as agnosticism abou t jus t ho w geneticall y inferio r black s are. " 

There is really no avoiding The  Bell Curve's none-too-subtl e message , 
and th e authors ' disclaimer s onl y ad d a n ai r o f disingenuousness—or , 
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as they woul d hav e it , intrigue—t o a n otherwis e predictabl e pastich e 
of scientisti c racialism. Herrnstei n an d Murray do , after all , resolutely 
report al l the correlations betwee n race , intelligence, and social success 
for a  reason, and that reaso n doe s not appea r t o hav e much t o d o wit h 
a desir e eithe r t o reconstruc t "race " an d "intelligence " o r t o equaliz e 
access t o th e instrument s o f socia l success . Indeed , thei r diatrib e 
against "affirmativ e action, " an d thei r preposterou s suggestio n tha t 
American la w i s simpl y too  egalitarian , mak e i t altogethe r to o clea r 
that thei r centra l hypothesis—tha t geneti c intelligenc e i s correlate d 
with socia l achievement—ha s a  distinc t racia l component . I t i s 
precisely becaus e th e suggestio n i s so predictable , precisel y becaus e i t 
is so unoriginal to sugges t that whit e folks are genetically superior, tha t 
the author s o f The  Bell Curve  ca n b e s o co y abou t th e whol e sordi d 
business: they ca n stat e thei r clai m through innuendo , roo t i t i n next -
to-nothing, and renounce what they have not said—and still everybody 
will kno w exactl y wha t the y mean . 

And i t i s precisely becaus e wha t the y mea n t o sa y i s so hideousl y 
wrong tha t i t demand s a  response. Par t o f tha t respons e ha s filled th e 
first si x chapter s o f thi s book : i t i s that "race " an d "intelligence " ar e 
correlated becaus e thos e correlation s inher e i n th e constructs . Ou r 
response t o thei r revelation , then , i s somethin g o n th e orde r o f "n o 
kidding" an d "s o what? " O r a s Alan Wolf e put s it , "Herrnstei n an d 
Murray fin d a  stron g relationshi p betwee n rac e an d IQ , bu t neithe r 
race no r I Q ar e stron g phenomena . A  stron g relationshi p betwee n 
weak variable s i s a  wea k relationship. " 

Our response changes, however, when Herrnstein and Murray begi n 
to sugges t tha t "race " an d "intelligence " ar e stronge r tha n the y reall y 
are, when they sugges t that th e correlation i s inevitable, o r natural , o r 
even genetic . I t i s then tha t the y ar e speaking nonsense , an d w e mus t 
say a s much . 

We might add , perhaps a s an aside, that thei r correlations ar e prett y 
flimsy. A s Stephe n Ja y Goul d notes , eve n assumin g awa y al l th e 
difficulties wit h thei r premises , th e relationship s describe d b y 
Herrnstein an d Murray ar e very weak. Eve n on their ow n terms, they 
fail t o mak e th e case  fo r a  geneti c correlatio n betwee n "race " an d 
"intelligence." Thi s i s because—conceptua l problem s aside—th e 
evidence simpl y doe s no t permi t tha t cas e t o b e made. 31 

There hav e been , t o date , essentially fou r kind s o f studie s designe d 
to remov e th e confoundin g variable s o f clas s an d cultur e fro m a n 
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examination o f th e relationshi p betwee n rac e an d intelligence . Thes e 
are 

1. Neurological  studies,  whic h see k to measur e cognitiv e abilitie s t o 
solve problem s tha t hav e n o cultura l foundation ; 

2. Physiological  studies, which seek to measure anatomical difference s 
as a  wa y o f gaugin g relativ e intelligence ; 

3. Inheritance  studies,  whic h see k t o measur e correlation s betwee n 
intelligence an d racia l ancestr y i n cross-cultura l settings ; an d 

4. Adoption  studies,  whic h see k t o determin e whethe r racia l 
correlations remai n constan t whe n th e subject s ar e place d i n 
different environments . 

Following i s a  brie f synopsi s o f th e research . 
1. Neurological  studies. Arthu r Jensen's research on "choic e reactio n 

time" has defined th e field. Th e results , as we have seen, are equivocal . 
In on e study , Jense n claim s tha t whit e subject s displaye d a  superi -
or—faster—choice reactio n time . I n two subsequen t studies , the blac k 
subjects displaye d a  superior choic e reactio n time . Th e verdict: a split 
decision i n favo r o f blac k intellectua l superiority. 32 

2. Physiological  studies. Thi s is the domain o f the old craniometrist s 
and, today , o f J . Phillipe Rushton . Stephe n Jay Goul d ha s effectivel y 
rebutted th e claim s of th e former , an d Zack 2 . Cernovsk y ha s tackle d 
the latter . Cernovsk y notes , amon g othe r things , tha t Rushto n ha s 
misrepresented hi s finding s o n brai n size . Moreover , Cernovsk y 
reports research suggesting that poverty , malnutrition , an d climate ar e 
correlated wit h brai n size , bu t tha t rac e alon e i s not . Cernovsk y 
concludes tha t th e us e o f brai n siz e a s a n indicato r o f intelligenc e i s 
"statistically absurd. " Th e verdict : n o evidenc e o f geneti c racia l 
difference i n intelligence. 33 

3. Inheritance  studies.  Ther e ar e a  fe w o f these . A  stud y o f th e 
German childre n fathered b y American GI' s revealed that the childre n 
of blac k father s ha d a  mea n I Q o f 96. 5 whil e th e childre n o f whit e 
fathers ha d a  statisticall y indistinguishabl e mea n I Q o f 97 ; Flyn n 
reports that the best explanatory mode l for this data is zero heritabilit y 
of th e black-whit e I Q gap . A  193 4 study determine d tha t extremel y 
high I Q amon g blac k childre n wa s no t correlate d wit h Europea n 
ancestry. Tw o different studie s from 197 3 sought correlation s betwee n 
ancestry an d IQ : th e correlation s varied—+.0 1 an d -.38—bu t th e 
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significant correlatio n suggeste d that African bloo d wa s associated wit h 
higher IQ . A  197 7 study o f 28 8 young blac k Philadelphian s sough t a 
correlation betwee n European heritag e and IQ: the correlation wa s .05, 
"trivial an d non-significant. " Th e racia l admixtur e studies , i n sum , 
show near-zer o correlatio n betwee n degre e o f Africa n o r Europea n 
ancestry an d IQ . Th e verdict : no evidenc e o f geneti c racia l differenc e 
in intelligence. 34 

4. Adoption  studies,  A  197 2 stud y focuse d o n childre n i n a 
controlled environmen t ( a residentia l situation) : th e I Q o f th e whit e 
children wa s 103 , o f th e blac k childre n 108 , an d th e raciall y mixe d 
children 106 . Th e 198 3 Minnesot a Transracia l Adoptio n Stud y i s 
relied upon heavil y in The  Bell Curve,  bu t th e researchers ' 199 4 follow-
up stud y document s th e substantia l environmenta l effect s o n IQ : th e 
performance o f blac k subject s i s not constant , bu t i n fact parallel s tha t 
of thei r whit e peers when the y ar e adopted int o comparabl e socioeco -
nomic settings . An d a  1986 adoption stud y reveale d the extraordinar y 
impact o f the environment (includin g the "racial " environment) : blac k 
children adopte d int o an d raise d i n blac k middle-clas s home s attaine d 
IQ score s a  full standar d deviatio n abov e th e nor m fo r blac k children ; 
black childre n adopte d int o an d raise d i n whit e middle-clas s home s 
attained I Q score s a  ful l standar d deviatio n abov e that . Th e verdict : 
no evidenc e o f geneti c racia l differenc e i n intelligence. 35 

R. C . Lewonti n note s tha t th e claim s o f inbor n racia l difference s 
"are mad e withou t a  shred o f evidenc e an d i n contradictio n t o ever y 
principle o f biolog y an d genetics." Richar d Nisbett conclude s tha t th e 
argument tha t "blacks " are genetically inferio r i s "not onl y wron g bu t 
irresponsible." Leo n J . Kamin writes , "T o attribut e racia l difference s 
to geneti c factors , grantin g th e overwhelmin g cultural-environmenta l 
differences betwee n th e races , is to compoun d foll y wit h malice. " A s 
Stephen Jay Gould concludes , things might have turned out differently , 
but i n fact ou r situatio n i s clear: "Huma n equalit y i s a contingent fac t 
of history." 36 

The myt h i s wrong , bu t th e myt h persists . An d The  Bell  Curve  i s 
wrong abou t thi s too : th e myth s o f merit—an d o f "race " an d "intelli -
gence"—persist because  of> no t i n spite of , America n politics . Whic h i s 
to say , i n part , tha t the y persis t becaus e of , an d no t i n spit e of , 
American law . Th e fina l chapte r explain s how . 
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The Constitutio n I s Powerles s 
Myths of Equality under  Law 

The "natural  order"survives because  of, rather than in  spite of, 
American law.  The  law sanctifies  the  order  in  theory  and secures  it as  a 
social fact. Neither  the  first nor the  second Reconstructions has  substantial-
ly altered this  course:  indeed, the arguments against  both  Reconstructions 
have seemed,  in the  end, to  carry the  day. Thus  law continues  to  protect 
the advantages  of  some  Americans while  obscuring  the  disadvantages  of 
others, all through  a  carefully  crafted  set  of legal  fictions that  subvert  the 
constitutional promise  of  "equality."  That  promise  thus  becomes, 
perversely, a  guarantee of  privilege for some;  and it  becomes,  tragically, a 
lifeless abstraction for others.  The  bell  curves of  American social  life are 
preserved by  law.  We  cannot  be  made equal;  we are  not  yOen  permitted 
to try. 

Prologue 

Ask your own soul what i t would sa y if the next census were to 
report tha t hal f o f blac k Americ a wa s dea d an d th e othe r hal f 
dying. 

- W . E. B. Du Bois , The  Souls of  White  Folks 

Black America , som e peopl e said , wa s dying . An d the y wondere d 
what the y woul d hea r i n th e soul s o f whit e fol k whe n whit e Americ a 
heard th e news . 

Part o f the story, perhaps, was told on e recent June, by the Suprem e 
Court o f al l America . Th e sessio n o f th e Cour t ha d no t bee n 
convened t o determin e th e fat e o f blac k America—no t explicitly , a t 
any rate , and no t exclusively . Still , it was clearly on th e agenda , wit h 

307 
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no les s tha n thre e majo r race-relate d dispute s o n th e Hig h Court' s 
docket. 

What th e Cour t ha d t o sa y o n suc h matter s di d tend t o matter . A s 
the highes t tribuna l i n th e land , i t possesse d th e powe r t o shap e th e 
law and, as a consequence, th e power t o shap e the larger society. Thi s 
last point wa s the focus o f some academic debate—some questione d th e 
societal impact o f the Court's decisions—bu t thi s much remained fairl y 
certain: the law could b e expected t o play a t least some role in shapin g 
the developmen t o f societa l conventions , an d o n matter s o f law , th e 
words o f th e Suprem e Cour t tende d t o b e th e fina l ones . 

More important , perhaps , the Court helpe d establish the parameter s 
of cultura l discourse . I t wa s a  majo r participan t i n th e nationa l 
political dialogue , an d it s voic e carrie d a  certain authorit y no t ofte n 
accorded it s electe d counterparts . Ironically , perhaps , th e paradigm s 
it helpe d shap e wer e no t onl y lega l ones : some wer e epistemological , 
some quit e political , som e downrigh t moral . I n reinforcin g popula r 
attitudes an d beliefs , o r i n challenging them throug h ne w perspective s 
and dissonan t information , i t helpe d establis h a  nationa l mood . I t 
confirmed o r denie d th e citizenry' s sens e o f wha t i s rea l an d wha t i s 
right. Ove r time , i t transforme d thei r sens e o f bot h th e possibl e an d 
probable, an d forever change d the way the people sa w one another an d 
saw themselves . Yes , th e Court' s word s mattered . 

What th e justices o f th e Hig h Cour t ha d to sa y on thi s occasion , i n 
the closin g week s o f thei r judicia l term , migh t hav e mattere d mor e 
than usual . Thei r words , afte r all , wer e addresse d t o th e mos t 
intractable o f nationa l problems : th e endurin g dilemm a o f racia l 
inequality. Fo r a  waiting nation—fo r judges , lawyers , lawmaker s an d 
their constituents , fo r teacher s and students , parents an d children , fo r 
the America n peopl e o f ever y statio n an d ever y hue—the Hig h Cour t 
would d o n o les s tha n newl y defin e th e meanin g o f racia l equality . 

It would b e a progress repor t o f sorts : how equa l was America? Bu t 
more important , i t woul d se t th e agend a fo r th e millennium . I n thi s 
struggle fo r racia l equality , wha t shoul d b e the goals , and ho w shoul d 
they b e achieved ? Whos e struggl e wa s it , an d whe n shoul d i t end ? 

Underlying i t al l was this fundamental question : i n the struggl e fo r 
racial equality, what could  be done—what equality , and how much, was 
possible? Onl y recently , some writers had revived the long-discredite d 
myth o f a  natura l racia l order : the y ha d written—o r merel y hinted , 
when the y kne w merel y hintin g woul d suffice—tha t som e race s wer e 
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inherently more intelligent than others. Th e struggle for equality , the y 
concluded, wa s hopeles s i n th e fac e o f th e natura l order ; worse , th e 
egalitarian effort wa s unfair t o those who were superior, an d degradin g 
to th e cultur e th e superio r rac e ha d trie d t o elevate . 

The Hig h Cour t itsel f ha d embrace d thi s view, bu t ove r a  centur y 
ago. Certainl y the y kne w bette r now ; certainly the y woul d teac h th e 
nation bette r now . 

There were nine of them—one wa s black and eight were white—an d 
they woul d nee d t o explai n wha t their  soul s ha d t o sa y whe n the y 
pondered th e fat e o f blac k America . 

They had chosen three specific issues to address: the racial desegrega-
tion o f America' s publi c schools ; th e nationa l government' s us e o f 
preferences o r presumption s t o benefi t racia l minorities ; an d th e 
explicit relianc e o n "race " i n th e creatio n o f electora l district s a s a 
device t o ensur e minorit y representatio n i n th e federa l legislature . 

The Desegregatio n Stor y 

It wa s Willia m H . Rehnquist , th e chie f justic e himself , wh o bega n 
the addres s to th e nation . H e selecte d the desegregatio n cas e from th e 
Kansas City , Missouri , Schoo l Distric t (th e KCMSD ) a s the basi s fo r 
his story. 1 

"As this schoo l desegregatio n litigatio n enter s it s 18t h year , w e ar e 
called upo n agai n t o revie w th e decision s o f th e lowe r courts. " 

The crow d wa s stil l settlin g int o th e larg e chamber . A  reporte r 
covering th e sessio n note d tha t th e chie f justic e ha d barel y begu n hi s 
tale, an d alread y a  certai n wearines s weighe d heavil y i n hi s voice . 

"This case, " th e chie f justic e continued , "ha s bee n befor e th e sam e 
United State s Distric t Judg e sinc e 1977. " 

His voic e gre w heavier . 
"After a  tria l tha t laste d 7  1/ 2 month s .  .  . " 
Heavier still . Th e crowd , th e reporte r thought , san k wit h it . 
"As of 1990 , the Distric t Cour t ha d ordere d $26 0 million i n capita l 

improvements." 
And th e wearines s seeme d t o giv e wa y t o frustration . 
"Since then , th e tota l cos t o f capita l improvement s ordere d ha s 

soared t o ove r $54 0 million. " 
And th e frustratio n yielde d t o disdain . 
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"The Distric t Court' s desegregatio n pla n ha s been describe d a s th e 
most ambitiou s an d expensiv e remedia l progra m i n th e histor y o f 
school desegregation . . . . A s a  result , th e desegregatio n cost s hav e 
escalated an d no w ar e approachin g a n annua l cos t o f $20 0 million . 
These massiv e expenditure s hav e finance d . . . " 

It wa s obviou s wher e thi s stor y wa s going . 
The problem , i t evolved , wa s tha t th e distric t cour t ha d don e to o 

much t o encourag e th e desegregatio n o f th e Kansa s Cit y schools . A s 
the chie f justic e pu t it , "Prope r analysi s o f th e Distric t Court' s order s 
challenged her e .  .  .  mus t res t upo n thei r servin g a s proper mean s t o 
the en d o f restorin g th e victim s o f discriminator y conduc t t o th e 
position the y woul d hav e occupie d i n th e absenc e o f tha t conduct. " 

But the judge in Kansas City ha d apparently don e more than simpl y 
"restor[e] the victims" o f segregatio n t o thei r proper place ; his remed y 
for th e racia l segregatio n o f th e Kansa s Cit y schools , accordin g t o th e 
chief justice , "include d a n elaborate progra m o f capita l improvements , 
course enrichment , and extracurricular enhancemen t no t simpl y in the 
formerly identifiabl e blac k schools , bu t i n school s throughou t th e 
district." 

And stil l worse , th e judge' s goa l ha d bee n t o counterac t th e 
increasing segregation o f the majority blac k metropolitan school s fro m 
the majorit y whit e suburba n schools . A s the chie f justic e sa w it , th e 
judge's pla n wa s "no t designe d solel y t o redistribut e th e student s 
within th e KCMS D i n orde r t o eliminat e raciall y identifiabl e school s 
within th e KCMSD . Instead , it s purpos e i s t o attrac t nonminorit y 
students fro m outsid e th e KCMSD schools . Bu t this interdistric t goa l 
is beyon d th e scop e o f th e intradistric t violatio n identifie d b y th e 
District Court. " 

It wa s axiomatic: "Th e proper respons e t o a n intradistric t violatio n 
is an intradistric t remedy. " 

Associate Justice Sandr a Da y O'Conno r agreed . "Neithe r th e lega l 
responsibility fo r no r th e causal effect s o f KCMSD's racia l segregatio n 
transgressed it s boundaries , an d absen t suc h interdistric t violatio n o r 
segregative effects , [ou r decisions ] d o no t permi t a  regiona l remedia l 
plan." 

But perhaps th e effect s o f th e lon g histor y o f officia l racia l segrega -
tion coul d no t b e so easily cabined ; perhaps disadvantage , oppression , 
and hostility di d not respec t "district " lines . Perhap s the KCMSD wa s 
largely black, and surrounding district s largely white, precisely becaus e 
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the people o f Missouri—indeed , mos t Americans—ha d bee n taugh t fo r 
centuries tha t racia l segregation wa s both natura l an d desirable . That , 
in fact , wa s th e positio n o f th e tria l court , tha t th e interdistric t 
segregation i t wa s force d t o overcome , th e immediat e produc t o f th e 
so-called whit e flight fro m th e city district , was ultimately traceabl e t o 
the segregative policies o f the state . Perhap s i t was fair to suppos e tha t 
the stat e wa s responsibl e fo r th e continuin g segregation . 

No, sai d the chie f justice : "Th e lower courts ' 'findings ' a s to 'whit e 
flight' ar e bot h inconsisten t internally , an d inconsisten t wit h th e 
typical supposition , bolstere d her e by th e record evidence , that 'whit e 
flight' ma y resul t fro m desegregation , no t de  jure segregation. " 

Again, Justice O'Conno r agreed . "Wha t th e Distric t Cour t di d i n 
this cas e .  .  .  and ho w i t transgresse d th e constitutiona l bound s o f it s 
remedial powers, is to make desegregative attractiveness the underlyin g 
goal o f it s remed y fo r th e specifi c purpos e o f reversin g th e tren d o f 
white flight . Howeve r troublin g tha t tren d ma y be , remedyin g i t i s 
within th e Distric t Court' s authorit y onl y i f i t i s 'directl y cause d b y 
the constitutiona l violation.' " 

What had "directly caused" the demographic separatio n of black an d 
white citizens ? O'Conno r wa s no t certain , bu t sh e leaned i n favo r o f 
the "typica l supposition. " 

"Whether the white exodus that ha s resulted in a school distric t tha t 
is 68% black wa s caused b y th e Distric t Court' s remedia l order s o r b y 
natural, i f unfortunate , demographi c forces , w e hav e i t directl y fro m 
the Distric t Cour t tha t th e segregativ e effect s o f KCMSD' s constitu -
tional violatio n di d no t transcen d it s geographica l boundaries. " 

The segregation , apparently , wa s caused b y th e Kansas Cit y judge' s 
own efforts . O r perhap s i t was just natural . A s O'Connor explained , 
"In thi s case , i t ma y b e th e 'myria d factor s o f huma n existence, ' tha t 
have prompte d th e whit e exodu s fro m KCMSD , an d th e Distric t 
Court canno t justif y it s transgressio n o f th e abov e constitutiona l 
principles simpl y b y invokin g desegregativ e attractiveness. " 

"The unfortunat e fac t o f racia l imbalanc e an d bia s i n ou r society, " 
she continued , "howeve r pervasiv e o r invidious , doe s no t admi t o f 
judicial interventio n absen t a  constitutiona l violation. " 

The reporte r no w though t h e recognize d th e genr e o f th e tale : i t 
was tragedy . 

The apparent deficit s in minority achievemen t were also insufficien t 
to justif y th e tria l court' s plan . "Jus t a s demographi c change s 
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independent o f dejure  segregatio n wil l affect th e racia l composition o f 
student assignments, " th e chie f justic e continued , "s o too wil l numer -
ous externa l factor s beyon d th e contro l o f th e KCMS D an d th e Stat e 
affect minorit y studen t achievement . . . . S o lon g a s thes e externa l 
factors ar e no t th e resul t o f segregation , the y d o no t figur e i n th e 
remedial calculus. " 

"External factors"—the reporte r briefl y wondere d wha t those migh t 
be. H e waited fo r th e chie f justice to elaborate , bu t ther e was to b e n o 
clarification. Jus t "externa l factors" ; th e detail s wer e lef t t o th e 
imagination. 

The chie f justic e continued , "Th e basi c task o f the Distric t Cour t i s 
to decid e whether th e reductio n i n achievemen t b y minorit y student s 
attributable t o prior dejure  segregatio n has been remedied to the exten t 
practicable." 

The Kansa s Cit y judg e ha d no t don e hi s job . "Althoug h th e 
District Cour t ha s determined tha t '[segregatio n ha s caused a  syste m 
wide reduction i n achievement i n the schools o f the KCMSD,' i t neve r 
has identifie d th e incrementa l effec t tha t segregatio n ha s ha d o n 
minority studen t achievemen t o r th e specifi c goal s o f th e qualit y 
education programs. " 

But th e reporte r kne w tha t identifyin g th e "incrementa l effect " o f 
centuries o f educationa l inequit y woul d b e no eas y task. Presumably , 
the chie f justic e kne w i t too . 

"Insistence upo n academi c goal s unrelate d t o th e effect s o f lega l 
segregation unwarrantabl y postpone s th e da y whe n th e KCMS D wil l 
be abl e to operat e o n it s own." Afte r all , the chie f justice noted , "ou r 
cases recogniz e tha t loca l autonom y o f schoo l district s i s a  vita l 
national tradition. " 

But then , racia l segregatio n wa s a  part o f tha t tradition , an d s o to o 
was resistanc e t o th e desegregatio n effort . So , fo r tha t matter , wer e 
pervasive educationa l inequities—racia l disparitie s i n funding , i n 
physical resources , i n th e curriculu m itself—inequitie s tha t persis t t o 
this day, crystallized i n the often absur d differences betwee n urban an d 
suburban schools . Woul d th e en d o f th e segregatio n effor t signa l a 
return t o thes e traditions ? 

The chie f justic e too k a  surprising tack . Thos e awfu l traditions , h e 
suggested, were already no more; the unfortunate student s who labore d 
under them had long since graduated. "Minorit y students in kindergar -
ten throug h grad e 7  in th e KCMS D alway s hav e attende d AAA-rate d 



The Constitution Is  Powerless: Myths of Equality |  31 3 

schools; minorit y student s i n th e KCMS D tha t previousl y attende d 
schools rate d belo w AA A hav e sinc e receive d remedia l educatio n 
programs fo r a  period o f u p t o seve n years. " 

The implication s wer e clear : centurie s o f racia l deprivatio n cause d 
no lingerin g racia l harms . Depresse d academi c achievemen t wa s du e 
to, well , "externa l factors. " I t wa s no t th e responsibilit y o f th e state ; 
it wa s no t th e responsibilit y o f th e schools . Ther e was , accordingly , 
no nee d fo r racia l redress . 

"It ma y b e tha t i n education , jus t a s i t ma y b e i n economics , a 
'rising tide lift s al l boats, ' bu t th e remedia l qualit y educatio n progra m 
should b e tailore d t o remed y th e injurie s suffere d b y th e victim s o f 
prior de  jure segregation. " 

It wa s tim e fo r eac h individua l t o sin k o r swim . 
Associate Justic e Clarenc e Thoma s echoe d th e chie f justice' s 

sentiments: "T o ensur e tha t distric t court s d o no t embar k o n suc h 
broad initiative s in the future, w e should deman d that remedia l decree s 
be mor e precisel y designe d t o benefi t onl y thos e wh o hav e bee n 
victims of segregation. " Th e reporter coul d no t hel p but wonder : ho w 
and wh y woul d w e benefi t "onl y thos e wh o hav e bee n victim s o f 
segregation"? 

"The mer e fac t tha t a  schoo l i s blac k doe s no t mea n tha t i t i s th e 
product o f a  constitutiona l violation. " 

What, then , di d i t mean ? Th e justic e explained , "Th e continuin g 
'racial isolation' o f schools afte r dejure  segregatio n ha s ended may wel l 
reflect voluntar y housin g choice s o r othe r privat e decisions. " "Th e 
Constitution doe s no t preven t individual s fro m choosin g t o liv e 
together, t o wor k together , o r t o sen d thei r childre n t o schoo l 
together, s o long a s the Stat e doe s no t interfer e wit h thei r choice s o n 
the basi s o f race. " 

There wa s somethin g els e o n Thomas' s mind . "I t neve r cease s t o 
amaze m e tha t th e court s ar e s o willin g t o assum e tha t anythin g tha t 
is predominantl y blac k mus t b e inferior. " H e spoke , accordin g t o 
some, wit h specia l authority : h e was , afte r all , "black. " 

"'Racial isolation ' itsel f i s not a  harm ; onl y state-enforce d segrega -
tion is . Afte r all , i f separatio n itsel f i s a  harm , an d i f integratio n 
therefore i s the onl y wa y tha t black s ca n receiv e a  proper education , 
then ther e mus t b e somethin g inferio r abou t blacks . Unde r thi s 
theory, segregatio n injure s black s becaus e blacks , whe n lef t o n thei r 
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own, canno t achieve . T o m y wa y o f thinking , tha t conclusio n i s th e 
result o f a  jurisprudence base d upo n a  theory o f blac k inferiority. " 

The crow d stirred . I t was , th e reporte r knew , a n extraordinar y 
moment: Thoma s wa s turnin g a  hal f centur y o f constitutiona l 
jurisprudence o n it s head . Full y fiv e decade s ago , i n Brown  v.  Board 
of Education,  th e Suprem e Cour t ha d hel d tha t raciall y segregate d 
schools wer e inherentl y unequal . I n a  cultur e marke d b y a n en -
trenched racia l hierarchy , a  hierarch y mutuall y dependen t upo n 
notions o f natura l racia l superiority , th e bar e fac t o f state-sponsore d 
separation perpetuate d racia l supremacy, bot h a s a scientific myt h an d 
as a  socia l fact . 

Now, remarkably , Thoma s wa s suggestin g tha t i t wa s no t segrega -
tion bu t th e effor t t o desegregat e tha t perpetuate d th e malevolen t 
myths o f blac k inferiorit y an d white superiority . "Tw o threads in ou r 
jurisprudence hav e produce d thi s unfortunat e situation , i n whic h a 
District Cour t ha s take n i t upo n itsel f t o experimen t wit h th e 
education o f th e KCMSD's blac k youth." Th e reporte r wince d a t th e 
harshness o f th e metaphor . 

"First, the cour t ha s read our case s to suppor t th e theory tha t blac k 
students suffer a n unspecified psychologica l har m from segregatio n tha t 
retards their menta l an d educationa l development . Thi s approach no t 
only relie s upo n questionabl e socia l scienc e researc h rathe r tha n 
constitutional principle , bu t i t als o rest s o n a n assumptio n o f blac k 
inferiority." 

"Such assumptions, " Thoma s concluded , "an d an y socia l scienc e 
research upo n whic h the y rel y certainl y canno t for m th e basi s upo n 
which w e decid e matter s o f constitutiona l principle. " 

Thomas accuse d th e Kansa s Cit y judg e o f "misreading " Brown  an d 
the earl y desegregatio n decisions . Som e member s o f th e assemble d 
audience wer e shakin g thei r heads . Wa s i t disagreement ? Dismay ? 
Something worse ? Thos e familia r wit h th e desegregatio n case s kne w 
that th e socia l scienc e evidenc e offere d t o th e Cour t i n 
Brown—evidence o n whic h th e Cour t ha d expressl y relied—describe d 
a viciou s cycl e o f racis m i n whic h racia l prejudic e generate d racia l 
segregation, whic h i n tur n generate d racia l difference s i n self-concep t 
and achievement , which i n turn seeme d to legitimat e an d heighten th e 
prejudice. Brown  attacke d th e lin k i n th e chai n tha t appeare d mos t 
vulnerable t o law ; th e segregatio n i t outlawe d was , th e Cour t knew , 
both a  caus e an d a n effec t o f racia l inequality . 
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But Thoma s sa w i t differently . "Th e lowe r court s shoul d no t b e 
swayed b y th e eas y answer s o f socia l science , no r shoul d the y accep t 
the findings , an d the assumptions , o f sociolog y an d psychology a t th e 
price o f constitutiona l principle. " 

"Psychological injur y o r benefit, " Thoma s continued , "i s irrelevant 
to th e questio n whethe r stat e actor s hav e engage d i n intentiona l 
discrimination: th e critica l inquir y fo r ascertainin g violation s o f th e 
Equal Protectio n Clause . Th e judiciar y i s full y competen t t o mak e 
independent determination s concernin g th e existenc e o f stat e actio n 
without th e unnecessar y an d misleadin g assistanc e o f th e socia l 
sciences." 

The reporter wa s not sur e just wha t Thomas was saying. Tha t ther e 
had bee n n o officia l segregation ? Tha t i t ha d cause d n o harm ? Tha t 
it n o longe r cause d harm ? I f h e wa s sayin g th e first , the n h e wa s 
clearly mistaken . I f he was saying either o f th e last two, then ho w di d 
he purpor t t o know ? 

Ironically, fo r al l o f hi s dismissal s o f socia l science , th e justic e 
seemed quit e willin g t o dra w som e socia l scienc e conclusion s o f hi s 
own. "Give n tha t desegregatio n ha s not produce d th e predicte d leap s 
forward i n blac k educationa l achievement, " h e asserted , "ther e i s n o 
reason t o thin k tha t blac k student s canno t lear n a s wel l whe n 
surrounded b y member s o f thei r ow n rac e a s whe n the y ar e i n a n 
integrated environment. " I t was both empirica l an d theoretical, and as 
the reporte r listene d t o th e obligator y citatio n o f authority , h e coul d 
not hel p bu t thin k tha t th e justice' s selectiv e citatio n belie d hi s ever y 
claim. 

Compared t o the roaring indictment of desegregation's unprinciple d 
failures, Brown's  successes—i n reducin g th e ga p betwee n blac k an d 
white achievement , i n reducin g negativ e racia l attitude s b y virtuall y 
every conventiona l measure—becam e mumble d asides . 

"Although th e ga p betwee n blac k an d whit e tes t score s ha s 
narrowed over the past two decades,"—Thomas's grudging acknowledg-
ment wa s barely audible—"i t appear s tha t thi s has resulted mor e fro m 
gains in the socioeconomi c statu s o f blac k familie s tha n fro m desegre -
gation." 

Those gains , presumably , wer e unrelate d t o th e dismantlin g o f 
segregation. 

"It i s clea r tha t th e Distric t Cour t misunderstoo d th e meanin g o f 
Brown I."  Thoma s wa s i n ful l voic e again . 
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"Segregation wa s not unconstitutiona l becaus e i t might hav e cause d 
psychological feeling s o f inferiority . Publi c schoo l system s tha t 
separated black s an d provide d the m wit h superio r educationa l 
resources—making black s 'feel ' superio r t o white s sen t t o lesse r 
schools—would violat e th e Fourteent h Amendment , whethe r o r no t 
the whit e student s fel t stigmatized , jus t a s do schoo l system s i n whic h 
the position s o f th e race s ar e reversed. " 

The reporte r wa s stunned b y thi s revision o f constitutiona l history . 
Thomas seeme d to b e saying tha t raciall y separate school s woul d hav e 
been constitutional , provide d neithe r th e "black " no r "white " school s 
were provided "superior " resources . Separate , in other words , was not 
inherently unequal . Bu t the n th e justic e retreated . 

"Regardless o f th e relativ e qualit y o f th e schools , segregatio n 
violated the Constitution becaus e the State classified student s based o n 
their race. " 

But wa s i t correct , th e reporte r wondered , tha t th e bar e fac t o f 
classification wa s unconstitutional? Ho w wa s classification alon e no t 
"equal"? Wa s i t unequa l regardles s o f th e purpose ? Regardles s o f th e 
effect? Regardles s o f th e context ? Thoma s di d no t explain . 

"Of course , segregatio n additionall y harme d blac k student s b y 
relegating the m t o school s wit h substandar d facilitie s an d resources. " 

The reporte r scribble d furiously ; h e wa s losin g th e story . 
"But neutral policies , such as local school assignments , do nor offen d 

the Constitutio n whe n individua l privat e choice s concernin g wor k o r 
residence produc e school s wit h hig h blac k populations. " 

Now, a t last , th e tal e wa s vaguel y familiar . I n th e aftermat h o f 
Brown, Distric t Cour t Judg e Joh n Parke r ha d insiste d tha t th e 
Constitution di d no t requir e desegregation , bu t merel y a n en d t o 
segregation—the forma l disestablishment , tha t is , of officia l segregativ e 
policies. I n 196 8 the so-calle d Parke r doctrin e ha d bee n unanimousl y 
rejected b y th e Suprem e Court . 

But no t b y Thomas . "Th e poin t o f th e Equa l Protectio n Claus e i s 
not t o enforc e stric t race-mixing , bu t t o ensur e tha t black s an d white s 
are treate d equall y b y th e Stat e withou t regar d t o thei r ski n color. " 

Yes, that wa s it : formal equality . "Perfec t equality, " th e opponent s 
of th e firs t Reconstructio n ha d called it ; "lega l equality," o r "n o socia l 
equality," accordin g t o th e opponent s o f th e second . I n thi s abstract , 
legalistic view, real inequalities—the inequities perpetuated b y centurie s 
of officia l oppression—wer e irrelevant ; th e responsibilit y o f th e stat e 
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was merel y t o preten d tha t rac e di d no t exist . An y lingerin g racia l 
disparities wer e outsid e th e real m o f officia l power : the y wer e social , 
private, natural . 

Thomas conclude d wit h a  critique o f th e secon d fla w i n desegrega -
tion jurisprudence: "Althoug h I  do not doubt tha t all KCMSD student s 
benefit fro m man y o f th e initiative s ordere d b y th e cour t below , i t i s 
for th e democraticall y accountabl e stat e an d loca l official s t o decid e 
whether the y ar e t o b e mad e availabl e eve n t o thos e wh o wer e neve r 
harmed b y segregation. " 

Justice O'Conno r concurred . Thos e "myria d factors " tha t cause d 
segregation "ar e not readil y corrected b y judicia l intervention , bu t ar e 
best addresse d b y the representativ e branches ; time and again, we hav e 
recognized th e ampl e authorit y legislature s posses s t o comba t racia l 
injustice." 

There was , then, always the political process . I t wa s ironic, in ligh t 
of wha t wa s soo n t o come . 

The "Affirmativ e Action " Stor y 

It wa s Justice O'Conno r wh o too k th e lea d i n tellin g th e Court' s 
next tale . Thi s on e concerne d a  federa l "affirmativ e action " la w tha t 
was designe d t o increas e th e participatio n o f economicall y disadvan -
taged entrepreneur s i n federa l contracting ; i t include d a  statutor y 
presumption tha t minorit y contractor s wer e economicall y disadvan -
taged. I t was , on th e on e hand , simpl y a  recognition o f a n economi c 
reality: statistically , minorit y contractor s wer e likel y t o b e disadvan -
taged i n a  way tha t whit e contractor s wer e not . O n th e othe r hand , 
the statut e use d th e "r " word : "race. " 

The Cour t ha d told man y storie s about "race. " Justic e O'Connor' s 
story, sh e said , woul d b e a n attemp t t o reconcil e th e earlie r tales , a n 
attempt t o mak e o f the m som e coheren t whole. 2 

"Despite lingerin g uncertaint y i n th e details, " sh e began , "th e 
Court's case s .  .  .  ha d establishe d thre e genera l proposition s wit h 
respect t o governmenta l racia l classifications. " Th e firs t o f these , sh e 
announced, wa s "skepticism" : llc [a]ny preferenc e base d o n racia l o r 
ethnic criteria must necessaril y receive a most searchin g examination.' " 
It wa s a  relativel y uncontroversia l start . 
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With he r secon d proposition , however , th e tal e too k o n a  sharpe r 
edge. "'[T]he standar d o f revie w unde r th e Equa l Protectio n Claus e i s 
not dependen t o n th e rac e o f thos e burdene d o r benefitte d b y a 
particular classification." ' "Consistenc y doe s recogniz e tha t an y 
individual suffer s a n injur y whe n h e o r sh e i s disadvantage d b y th e 
government becaus e o f hi s o r he r race , whateve r tha t rac e ma y be. " 

Justice Joh n Pau l Stevens , secon d o n th e Cour t i n seniority , an d 
Justice Rut h Bade r Ginsburg , th e secon d mos t junio r membe r o f th e 
Court, ha d suggeste d tha t th e Court' s earlie r case s tol d a t leas t tw o 
different tales : on e whe n governmen t use d "race " t o furthe r th e 
oppression o f politicall y vulnerabl e minorities , th e othe r whe n 
government use d "race " t o assis t thos e minoritie s i n overcomin g th e 
disadvantages create d b y a  histor y o f oppression . Bu t fo r O'Connor , 
there wa s jus t on e story . 

Thomas agreed with O'Connor , an d he took th e occasion to expres s 
his disagreemen t wit h th e underlyin g premis e o f Stevens' s an d 
Ginsburg's positions "tha t there is a racial paternalism exception t o th e 
principle o f equa l protection. " Steven s ha d questione d whethe r th e 
different use s o f "race " wer e morall y an d constitutionall y equivalent . 
"I believe," Thoma s responded , "tha t ther e i s a *  moral [and ] constitu -
tional equivalence, ' betwee n law s designe d t o subjugat e a  rac e an d 
those tha t distribut e benefit s o n th e basi s o f rac e i n orde r t o foste r 
some curren t notio n o f equality . .  . .  That thes e program s ma y hav e 
been motivated , i n part , b y goo d intention s canno t provid e refug e 
from th e principl e tha t unde r ou r Constitution , th e governmen t ma y 
not mak e distinction s o n th e basi s o f race . As far a s the Constitutio n 
is concerned , i t i s irrelevan t whethe r a  government' s racia l classifica -
tions ar e drawn b y thos e wh o wis h to oppres s a  race or b y thos e wh o 
have a  sincer e desir e t o hel p thos e though t t o b e disadvantaged. " 

It was , th e reporte r thought , a n eas y argumen t t o comprehend : i t 
offered simplicity , elegance , symmetry . Bu t th e Court—Thoma s 
included—was adaman t tha t the only discriminatio n tha t mattere d wa s 
"intentional" discrimination ; s o why was the characte r o f that "intent " 
irrelevant? I f th e constitutiona l guarante e o f equalit y wa s implicate d 
only by "purposeful " officia l action , why should i t not matte r whethe r 
the purpose s wer e benig n o r malevolent ? 

Thomas attempte d t o explain . "Ther e ca n b e n o doub t tha t th e 
paternalism tha t appear s t o li e a t th e hear t o f thi s progra m i s a t wa r 
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with th e principl e o f inheren t equalit y tha t underlie s an d infuse s ou r 
Constitution." 

The reporte r remaine d perplexed . Ho w di d th e presumptio n o f 
economic disadvantag e compromis e th e principl e o f "inheren t 
equality"? Wa s i t reall y "paternalistic " t o acknowledg e th e trut h o f 
economic inequit y an d tr y t o offe r som e redress ? Thoma s sounde d 
almost, well , Darwinian . 

The reporte r ha d barel y begu n t o crystalliz e thi s though t whe n 
O'Connor abruptl y move d on . He r thir d proposition , sh e said , wa s 
"congruence." I t di d no t matte r whethe r th e discriminatio n wa s by a 
federal acto r o r a  state actor , "'[e]qua l protectio n analysi s i n the Fift h 
Amendment are a i s th e sam e a s tha t unde r th e Fourteent h Amend -
ment.'" Stevens , sh e noted , "claim s tha t w e hav e ignore d an y 
difference betwee n federa l an d stat e legislatures . . . . I t i s tru e tha t 
various Member s o f thi s Cour t hav e take n differen t view s o f th e 
authority § 5 of th e Fourteenth Amendmen t confer s upo n Congres s t o 
deal with the problem o f racial discrimination, an d the extent to whic h 
courts shoul d defe r t o Congress ' exercis e o f tha t authority . W e nee d 
not, an d do not , address these differences today . Fo r now , i t is enough 
to observ e tha t Justic e Stevens ' suggestio n tha t an y Membe r o f thi s 
Court ha s repudiated i n this case his or her previously expresse d view s 
on th e subject , i s incorrect. " 

The reporte r smiled . No t tha t lon g ago , O'Conno r ha d insiste d 
that th e historica l trut h o f nationa l Reconstructio n mean t tha t th e 
federal governmen t wa s entitled t o a  deference i n dealin g wit h "race " 
that wa s no t applicabl e t o th e states . Th e reporte r wa s gla d t o hea r 
that sh e ha d no t repudiate d tha t view . However , precisel y wha t sh e 
had don e remaine d somethin g o f a  mystery . 

"Taken together, " O'Conno r continued , "thes e thre e proposition s 
lead to th e conclusio n tha t an y person, o f whateve r race , has the righ t 
to deman d tha t an y governmenta l acto r subjec t t o th e Constitutio n 
justify an y racia l classificatio n subjectin g tha t perso n t o unequa l 
treatment unde r th e strictes t judicia l scrutiny. " "Th e thre e proposi -
tions . . . al l deriv e fro m th e basi c principl e tha t th e Fift h an d 
Fourteenth Amendment s t o th e Constitutio n protec t persons , no t 
groups." 

She had foun d he r unifyin g theme : only individual s hav e a  right t o 
constitutional protection an d governmental redress . Groups , as groups, 
had n o cognizabl e claims . I t wa s catchy , an d Justice Scali a wa s quic k 
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to joi n in . Individuals , h e declared , "wh o hav e bee n wronge d b y 
unlawful racia l discriminatio n shoul d b e mad e whole ; bu t unde r ou r 
Constitution ther e can be no such thing as either a creditor o r a  debtor 
race. Tha t concep t i s alie n t o th e Constitution' s focu s upo n th e 
individual. . . . T o pursu e th e concep t o f racia l entitlement—eve n fo r 
the mos t admirabl e an d benig n o f purposes—i s t o reinforc e an d 
preserve fo r futur e mischie f th e wa y o f thinkin g tha t produce d rac e 
slavery, rac e privilege an d race hatred . I n the eye s of government , w e 
are jus t on e rac e here . I t i s American. " 

It wa s stirrin g language . Th e reporte r surveye d th e crowd ; h e 
wondered ho w man y wer e convinced . H e himsel f foun d th e rhetori c 
oddly unsatisfying . I t seemed—h e searche d fo r th e word—detached . 
After centurie s o f discriminatio n agains t "individuals " becaus e o f thei r 
"race," i t seeme d almos t absur d t o insis t tha t "individuals " woul d no t 
receive redres s becaus e o f thei r "race. " An d i n a  socioeconomi c 
hierarchy roote d deepl y i n "race, " i t seeme d wholl y unrealisti c t o 
suggest tha t th e har m coul d b e undon e withou t referenc e t o "race. " 
How els e would "individuals " o f an y oppresse d "race " b e mad e trul y 
equal? 

"Government canno t mak e us equal; it ca n only recognize , respect , 
and protec t u s a s equa l befor e th e law. " 

It wa s Thomas again . Th e reporte r shoo k hi s head . Precisel y ho w 
did Thoma s imagin e w e wer e mad e unequa l i n th e firs t place ? 

"[TJhere ca n b e n o doubt, " h e continued , "tha t racia l paternalis m 
and it s unintende d consequence s ca n b e a s poisonous an d perniciou s 
as any othe r for m o f discrimination. " 

Was i t reall y true , th e reporte r wondered , tha t affirmativ e actio n 
was a s "poisonou s an d pernicious " as , fo r example , compulsor y 
segregation? Thoma s explained : 

"So-called 'benign ' discriminatio n teache s man y tha t becaus e o f 
chronic an d apparentl y immutabl e handicaps , minoritie s canno t 
compete wit h the m withou t thei r patronizing indulgence . Inevitably , 
such program s engende r attitude s o f superiorit y or , alternatively , 
provoke resentmen t amon g thos e wh o believ e tha t the y hav e bee n 
wronged b y th e government' s us e o f race . Thes e program s stam p 
minorities wit h a  badge o f inferiorit y an d ma y caus e them t o develo p 
dependencies o r t o adop t a n attitud e tha t the y ar e 'entitled ' t o 
preferences." 
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As Thoma s conclude d hi s tale , four o f hi s colleague s nodde d thei r 
approval. Ye t non e o f them , th e reporte r noted , chos e t o ech o hi s 
sentiments. 

The reporter , meanwhile , ha d mor e question s tha n answers . Wa s 
this "badg e o f inferiority " th e sam e on e tha t Thoma s ha d s o casuall y 
dismissed i n hi s desegregation story ? Wh y wer e "attitudes " s o centra l 
to thi s stor y bu t s o irrelevan t i n th e desegregatio n tale ? Jus t where , 
the reporte r wondered , wa s th e lin e betwee n "socia l science " an d 
"constitutional principle" ? 

Above all , wha t possibl e conceptio n o f th e relationshi p betwee n 
race an d abilit y informe d thi s attitude ? I t wa s har d t o se e ho w a 
presumption o f economi c disadvantag e connote d inferiorit y unles s al l 
of th e operativ e variable s wer e assume d t o b e someho w natural . Wa s 
that, the reporte r wondered , th e premise here ? Wa s Thomas—and th e 
bare majorit y wit h who m h e concurred—stil l conceivin g "race " a s 
something natural, and "ability" o r "merit " or "achievement " as equally 
natural, suc h tha t an y effor t t o bridg e th e racia l ga p implie d th e 
natural inabilit y o f the benefitted group ? Di d he—did they—not gras p 
the simple premis e o f thi s law: that "races " of people are  equal, excep t 
to th e exten t tha t the y hav e bee n disparatel y advantaged—mad e 
unequal? Precisel y who , the reporte r wondered , wa s really embracin g 
the myt h o f inferiority ? H e wishe d ther e wa s time t o ask , bu t a  ne w 
story wa s alread y starting . 

The Redistrictin g Stor y 

It wa s Justic e Anthon y Kenned y wh o tol d th e fina l tal e o f th e 
session. I t wa s t o b e a  shor t story. 3 

The U.S . Voting Right s Ac t require d state s with a  history o f racia l 
discrimination i n election s t o obtai n federa l approva l fo r an y change s 
in thei r electio n schemes . Th e stat e o f Georgia , wit h a  2 7 percen t 
black population, ha d sought approva l fo r a  congressional redistrictin g 
plan; the federal governmen t refuse d unti l Georgia provided tha t thre e 
of it s eleve n district s woul d b e majorit y black . On e o f th e majorit y 
black district s was the Eleventh District . White voter s i n the Elevent h 
sued; perhap s the y di d no t lik e bein g i n th e minority . 

The centra l mandat e o f th e equalit y guarantee , Kennedy began , "i s 
racial neutralit y i n governmenta l decisionmaking. " T o suppor t hi s 
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simple assertion , Kenned y reviewe d th e histor y o f racia l segregation . 
It wa s no t th e histor y o f exclusion ; i t wa s no t th e histor y o f oppres -
sion; i t was instead the histor y o f "race. " Segregation an d redistrictin g 
were, lik e affirmativ e action , al l par t o f th e sam e story : th e stor y o f 
"race." 

And th e reporte r kne w th e en d o f thi s stor y lon g befor e Kenned y 
finished tellin g it . 

"When th e Stat e assigns voters o n th e basi s of race, " Kennedy said , 
"it engage s i n th e offensiv e an d demeanin g assumptio n tha t voter s o f 
a particula r race , becaus e o f thei r race , 'thin k alike , shar e th e sam e 
political interests , an d wil l prefe r th e sam e candidate s a t th e polls.' " 

The Elevent h District , h e continued , belie d thi s assumption . Th e 
district included "th e black neighborhoods o f metropolitan Atlant a and 
the poor blac k populace o f coastal Chatham County , thoug h 26 0 miles 
apart i n distanc e an d world s apar t i n culture . I n short , th e social , 
political an d economi c makeu p o f th e Elevent h Distric t tell s a  tale o f 
disparity, no t community. " 

The reporte r faile d t o se e Kennedy' s point : wh y wa s i t tha t 
"community" an d "disparity " wer e incompatible ? Withi n an y 
community ther e wer e differences ; wh y coul d tha t no t b e tru e o f th e 
"black" community ? Wha t wa s wron g wit h th e simpl e recognitio n 
that amon g man y demographi c variables , "race " tende d t o b e promi -
nent, bu t no t exclusive , i n definin g politica l communities ? 

"It is true," Kennedy acknowledged , "tha t redistricting in most case s 
will implicat e a  politica l calculu s i n whic h variou s interest s compet e 
for recognition , bu t i t does not follo w fro m thi s that individual s o f th e 
same rac e shar e a  singl e politica l interest . Th e vie w tha t the y d o i s 
'based o n th e demeanin g notio n tha t member s o f th e define d racia l 
groups ascrib e to certai n "minorit y views " that mus t b e different fro m 
those of other citizens, ' the precise use of race as a proxy th e Constitu -
tion prohibits. " 

The reporte r straine d t o understand : precisel y whe n di d i t becom e 
demeaning to sugges t that racia l communities migh t be united by som e 
political interests ? Wa s tha t not , afte r all , substantiate d b y votin g 
patterns an d opinio n surveys ? Wa s tha t not , afte r all , th e precis e 
reason racia l minoritie s were systematically exclude d from th e polls i n 
the firs t place ? Fo r tha t matter , wa s i t no t th e underlyin g premis e o f 
the "white " voters ' lawsuit ? Wh y els e woul d the y hav e objected ? 
What els e coul d the y poin t t o a s thei r constitutiona l harm ? 
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The state , Kennedy continued , act s i n a  presumptively unconstitu -
tional manne r wheneve r th e complainin g part y ca n prov e tha t "th e 
legislature subordinate d traditiona l race-neutra l districtin g principles , 
including bu t no t limite d t o compactness , contiguity , respec t fo r 
political subdivisions or communities defined by actual shared interests, 
to racia l considerations." Th e sam e would b e true wheneve r "rac e fo r 
its own sake , and no t othe r districtin g principles , wa s the legislature' s 
dominant an d controllin g rational e i n drawin g it s distric t lines. " 

Race as a proxy? Fo r what ? Rac e for it s own sake ? A s opposed t o 
what? Th e reporter' s hea d wa s spinning . H e coul d barel y hea r 
Kennedy a s h e approache d th e en d o f hi s story . 

"A Stat e i s free  t o recogniz e communitie s tha t hav e a  particula r 
racial makeup , provide d it s actio n i s directed towar d som e commo n 
thread o f relevan t interests. " 

Just wha t wa s Kennedy saying ? Tha t ther e wer e n o communitie s 
of race ? O r tha t racia l communitie s ha d n o "commo n thread " o f 
interests? O r wa s i t tha t thei r commo n interest s were no t "relevant" ? 

Kennedy ende d with on e fina l observation . "I t takes a shortsighte d 
and unauthorized vie w of the Voting Rights Act to invoke tha t statute , 
which ha s played a  decisive role in redressing some of ou r wors t form s 
of discrimination , t o deman d th e ver y racia l stereotypin g th e Four -
teenth Amendmen t forbids. " 

With that , th e sessio n ended . Th e justice s lef t th e benc h an d retire d 
to thei r office s and , eventually , t o thei r homes . Th e assemble d crow d 
of medi a an d curiou s citizenr y file d ou t o f th e histori c chambe r an d 
into th e hot , humi d ai r o f th e summe r afternoon . A  hundre d o r s o 
schoolchildren race d dow n th e step s o f th e grea t building , briefl y 
mingled o n th e sidewalk s below , the n scattere d int o smal l group s an d 
scrambled ont o th e buse s tha t carrie d the m o n thei r field  tri p t o th e 
nation's capital . Th e reporte r note d thi s curiou s phenomenon : th e 
black student s an d whit e student s di d no t rid e th e sam e buses . 

The reporte r manage d a  smile a t the memorie s o f hi s own fiel d tri p 
to th e capital . Hi s schools , h e recalled , wer e raciall y segregated , bu t 
de jur e o r d e facto , h e hadn' t a  clu e which . Frankly , hi s famil y ha d 
moved s o much , an d he' d bee n t o s o man y differen t schools , i t wa s 
nearly certai n tha t he' d grow n u p wit h bot h kind s o f segregation , an d 
maybe a  few othe r type s besides . 
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The reporte r watche d the schoolchildren a s they scramble d t o thei r 
seats on th e buses , laughin g an d playing , without , i t seemed , a  care i n 
the world . Hi s min d wandere d bac k agai n to hi s own schoo l days , t o 
a da y h e ha d nearl y forgotten . 

He wa s jus t si x year s old , barel y beginnin g th e secon d grade , bu t 
already attending hi s third school . Th e students were reporting t o th e 
rest o f th e class on thei r "Mos t Excitin g Day o f th e Summer, " an d th e 
reports wer e fille d wit h gleefu l tale s o f trip s t o th e beach , day s a t 
amusement parks , adventurous ride s on ne w bicycle s with old friends . 
When i t wa s hi s turn , h e wasn' t sur e wha t t o say . " I didn' t reall y d o 
anything," h e had said , earnestly hopin g tha t woul d b e th e en d o f th e 
matter. Bu t th e teache r wa s no t s o easil y satisfied , an d th e ominou s 
silence o f th e othe r kid s i n th e clas s ha d convince d hi m tha t h e ha d 
better offe r something . 

So h e ha d spu n a  magnificen t yar n abou t th e da y hi s famil y wen t 
to th e farm. Yes , they ha d drive n to a  farm i n the country , hi s uncle' s 
farm, wher e the y wen t ever y summer . Hi s mothe r went , an d hi s 
grandparents, an d als o his kid sister , who wa s only three years old an d 
who wa s afrai d o f al l th e animals , especiall y th e pigs . H e ha d bee n 
allowed t o rid e th e horses , an d fee d th e pig s an d goats , an d g o 
swimming wit h th e ducks . An d h e ha d becom e friend s wit h on e o f 
the littl e ducks , a  duck name d Donald , an d whe n the y wen t t o leav e 
at th e en d o f th e day , Donal d ha d followe d hi m int o th e car , an d h e 
didn't kno w wha t t o sa y o r do , wit h thi s littl e duc k hidin g unde r hi s 
seat, and s o Donald ha d gone hom e wit h him , and nobod y kne w unti l 
they go t bac k t o hi s house an d Donald waddle d u p th e steps and ont o 
the porch an d into the house . An d then Donald sa w the reporter' s ki d 
sister, an d starte d t o chas e afte r he r t o play , because , afte r all , sh e 
walked lik e a  duck , an d everybod y els e starte d chasin g Donald , an d 
feathers wer e flyin g everywhere , an d the y finall y caugh t Donal d an d 
took hi m bac k t o th e farm , bu t he' s allowed t o com e visi t no w nearl y 
all the time. Hi s voice ha d grow n mor e an d more animate d a s he tol d 
the story , an d th e laughte r o f th e othe r kid s ha d grow n loude r an d 
louder. An d whe n h e finished , th e kid s i n th e clas s had clapped , an d 
he, i n return , ha d smiled . 

At reces s that day , th e othe r kid s ha d al l come u p t o him , wantin g 
to hea r mor e abou t th e farm , th e ducks , an d eve n hi s ki d sister . H e 
ended u p talkin g wit h the m abou t pets , and families , an d hi s on e rea l 
passion, baseball . An d h e wa s feelin g reall y quit e goo d whe n th e 
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teacher foun d hi m an d sai d tha t sh e wante d t o tal k t o him . H e 
remembered he r sayin g somethin g abou t "needin g t o fi t in, " an d 
something els e abou t "playin g b y th e rules, " an d whe n sh e tol d hi m 
that h e wa s goin g t o ge t a  D o n th e assignmen t becaus e h e ha d mad e 
the stor y up , h e fel t lik e crying , an d mayb e h e eve n did . Whe n the y 
got bac k fro m reces s h e ha d t o tel l th e clas s anothe r story , a  "tru e 
story," an d h e coul d no t thin k o f one , an d hi s grad e fel l fro m a  D t o 
an F . 

That night , th e teache r ha d calle d hi s mom , an d h e ha d anxiousl y 
watched hi s mother's fac e a s she talked on the phone. Whe n sh e hun g 
up, sh e beckone d hi m t o her , smiled , an d hugge d him . "Well, " sh e 
had said , "yo u d o have quite a n imagination, don' t you? " Sh e was no t 
mad a t all , sh e said , bu t sh e di d hop e quit e sincerel y tha t h e di d no t 
plan o n bringin g an y duck s int o th e house . H e promise d tha t h e 
would not , aske d i f he could hav e a puppy, an d wa s gently told no t t o 
press hi s luck . 

He tol d a  different stor y t o the class the nex t day , a  story abou t th e 
day h e an d hi s friend Hue y rod e thei r bike s al l day lon g an d int o th e 
night and , t o thei r grea t surprise , di d no t ge t punishe d fo r missin g 
dinner. I t was an okay story , and the kids were attentive, though the y 
did not cla p when he finished. Th e teacher , on th e other hand , seeme d 
quite pleased . H e go t a n A  thi s time , which wa s prett y good , seein g 
as how he' d neve r eve n bee n o n a  bike . 

A sire n waile d i n th e distance . Police ? Ambulance ? Th e reporte r 
had forgotte n ho w t o tel l the m apart . 

He wa s stil l standin g o n th e ho t sidewal k outsid e th e Suprem e 
Court, an d th e voice s o f th e Justices , stil l fres h i n hi s ears , bega n t o 
blend wit h hi s distan t childhoo d memories . 

He shoo k hi s head reflexively , a s if to disentangl e the past fro m th e 
present, th e memorie s fro m th e realities , th e storie s fro m th e truth . 
But the y di d no t separate . H e foun d himsel f thinkin g tha t i t mus t b e 
the heat . 

The White  Man's  Government 

In June 1862 , Samuel S . Cox , a  Democratic congressma n fro m Ohio , 
explained hi s oppositio n t o th e receip t o f diplomat s fro m Hayt i an d 
Liberia; thos e representatives , Co x explained , woul d invariabl y b e 
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"negro ministers. " Republica n Willia m B . Fessende n o f Main e 
interrupted: "Wha t objection, " h e asked , "ca n th e gentlema n hav e t o 
such a  representative?" Co x wa s incredulous . "Objection ? Graciou s 
Heavens! what innocency ! Objectio n t o receivin g a  black ma n o n a n 
equality wit h th e whit e me n o f thi s country ? Ever y objectio n whic h 
instinct, race , prejudice , an d institution s make. " Co x calme d himsel f 
enough t o offe r hi s Republica n colleagu e a  lesson i n civics , on e tha t 
Democrats woul d repea t man y time s i n th e comin g years . 

I have been taught i n the history o f this countr y that thes e Common -
wealths an d thi s Unio n wer e mad e fo r whit e men ; that thi s Govern -
ment i s a Government o f white men; that the men who made i t never 
intended, by anything they did, to place the black race upon an equality 
with the white . Th e reason s for thes e wise precautions I  have not th e 
time to discuss. The y are climatic, ethnological, economical, and social. 
It ma y be , the gentleme n o n th e othe r sid e inten d t o carr y ou t thei r 
schemes o f emancipatio n t o tha t exten t tha t the y wil l rais e the black s 
to a n equalit y i n ever y respec t wit h th e whit e me n o f thi s country . 
. .  . Do yo u wan t t o begi n b y givin g nationa l equalit y t o th e blac k 
republics? Afte r havin g obtaine d th e equalit y o f blac k nation s wit h 
white nations, do you not propose to carry the equality a  little further , 
and so make individual , politica l an d social equality? 

The notio n tha t our s i s a "whit e man' s governmen t "—of th e whit e 
man, b y an d fo r th e whit e man—provide d th e cornerston e fo r 
opposition t o Reconstruction . I t wa s a t th e hear t o f nearl y ever y 
theoretical objectio n an d provide d th e rhetorica l foundatio n fo r 
complaints abou t eac h specifi c measure . 

In Januar y 1865 , Kentuck y congressma n Rober t Mallor y insiste d 
that emancipatio n mus t b e accompanie d b y a  plan fo r colonization ; 
opposition t o th e latter , Mallory insisted , simply reflecte d Republica n 
desires to emplo y th e freedme n a s political pawns . " I have n o doub t 
that tha t i s their leadin g motive, " Mallor y insisted . "An d i n the nam e 
of God , i s i t no t a  motiv e fo r me , an d ever y ma n wh o love s th e 
institutions o f his country, fo r ever y man who wants to se e this a great 
free Government , controlle d b y th e whit e me n durin g al l time , t o 
oppose it? " 

A year later , Republican senato r Willia m Stewar t o f Nevad a joine d 
the Democrati c oppositio n t o blac k suffrag e i n th e Distric t o f 
Columbia. " I believe the Anglo-Saxon rac e ca n govern thi s country, " 
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Stewart professed . " I believe i t because i t ha s governed it . I  believe i t 
because i t i s th e onl y rac e tha t ha s eve r founde d suc h institution s a s 
ours. . . . I  believe th e whit e ma n ca n gover n i t without th e ai d o f th e 
negro; and I  do no t believ e tha t i t i s necessary fo r th e whit e ma n tha t 
the negro shoul d vote. " "I f he eve r doe s vote," Stewar t concluded , "i t 
will simpl y b e a s a  boo n t o him . I  thin k w e ca n carr y o n th e 
Government withou t him. " Pennsylvani a Democra t Joh n L . Dawso n 
concurred: "W e have, then, to insis t upon i t that thi s Government wa s 
made fo r th e whit e race . I t i s ou r missio n t o maintai n it . Negr o 
suffrage an d equalit y ar e incompatibl e wit h tha t mission . W e mus t 
make ou r ow n law s an d shap e ou r ow n destiny. " 

Democratic congressma n Andre w J . Roger s o f Ne w Jerse y wa s a 
member o f th e Joint Committe e o n Reconstruction , th e "Committe e 
of Fifteen. " I n Ma y 1866 , Roger s explaine d hi s oppositio n t o th e 
proposed Fourteent h Amendment : "Sir , I want it distinctly understoo d 
that th e American peopl e believ e tha t thi s Governmen t wa s made fo r 
white me n an d white women . The y d o no t believ e no r ca n you mak e 
them believe—th e edic t o f Go d almight y i s stampe d agains t it—tha t 
there i s social equalit y betwee n th e blac k rac e and the white." " I have 
no faul t t o fin d wit h th e colore d race, " Rogers added . " I have no t th e 
slightest antipath y t o them . I  wish them well , and i f I  were i n a  Stat e 
where the y exis t i n larg e number s I  woul d vot e t o giv e the m ever y 
right enjoye d b y th e whit e people , excep t th e righ t o f a  negro ma n t o 
marry a  whit e woma n an d th e righ t t o vote. " 

The adoptio n o f th e amendmen t di d no t en d th e commitmen t t o a 
"white man' s government. " Hous e Democra t Jame s Brook s o f Ne w 
York insiste d tha t "w e inten d t o carr y o n thes e reactionar y proceed -
ings t o th e legitimat e end. " "W e don' t intend, " Brook s conceded , 

to deprive the negro of hi s liberty or of hi s civil rights . W e do inten d 
to allo w the m three-fifth s representatio n i n Congres s i n lie u o f th e 
three-fifths i n the Constitutio n befor e i t was amended , an d we inten d 
to giv e the negr o in the South every righ t an d privilege that the negr o 
has in the North. Bu t we do not intend to let the people of the Nort h 
be brought int o a  negro copartnership an d be ruled by rotten boroug h 
negro communitie s i n th e South . W e d o no t inten d t o sacrific e ou r 
white man's government and make it a government of black men, South 
or North. W e intend, i n short , to undo al l your radical, revolutionar y 
proceedings here , no t b y force , bu t b y th e migh t an d majest y o f th e 
people operating through th e ballot-box . 
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In Februar y 1870 , Garret t Davi s was leading the oppositio n t o th e 
seating of Mississipp i senator-elec t Hira m Rhoade s Revels . Revel s was 
"black"; therefor e h e wa s not, Davi s insisted , an American citizen . I n 
support o f hi s proposition , Davi s cite d th e Suprem e Court' s decisio n 
in Dred  Scott  v.  Sandford,  "on e o f th e mos t learned , argumentative , 
powerful, an d conclusiv e opinion s tha t wa s eve r writte n upo n tha t 
bench." Thu s full y tw o year s afte r th e ratificatio n o f th e Fourteent h 
Amendment—which, i n it s opening sentence , explicitl y overrule d th e 
Dred Scott  decision—Davi s wa s contendin g tha t citizenshi p o f th e 
United State s extende d onl y t o th e "white " race . 

The assorted successes of congressional Reconstructio n coul d not al l 
be undon e o r overtl y denied ; maintainin g th e "whit e man' s govern -
ment" require d som e limite d ingenuity . Fo r th e mos t part , advocate s 
of th e ol d orde r simpl y followe d th e intellectua l tradition s o f th e pas t 
four scor e an d assorte d years—eac h progressiv e ste p towar d equalit y 
would b e tempere d b y distinctions , disclaimers , an d diversions . 

The abolitio n o f slavery , fo r example , was an indisputabl e fact : th e 
Thirteenth Amendmen t wa s explici t o n thi s score . Bu t th e en d o f 
slavery di d no t necessaril y brin g al l the concomitant s o f freedom , o r 
so the opponent s o f Reconstructio n argued . Thu s i n December 1865 , 
Delaware senato r Willar d Saulsbur y maintaine d tha t Congres s 
remained powerles s t o advanc e th e civi l right s o f th e freedmen . 
"Slavery i s a  status,  a  condition, " h e insisted . "Canno t tha t status  o r 
condition b e abolishe d withou t attemptin g t o confe r o n al l forme r 
slaves all the civil or political right s that white people have ? Certainly . 
Your 'appropriat e legislation ' i s confined t o the subject matte r o f you r 
amendment, an d extend s t o nothin g else. " Republica n senato r Edga r 
Cowan o f Pennsylvani a agreed , an d oppose d th e civi l right s bil l o n 
that basis . Th e Thirteent h Amendment , h e conceded , "deprive d th e 
master of the right" to the proceeds o f the slave's labor, "an d conferre d 
it upo n th e negro, " bu t i t di d n o mor e tha n that . Thi s le d t o a n 
interesting distinction: Congress possessed a limited authority to ensur e 
that th e freedme n wer e no t returne d t o slavery , bu t ther e "ca n b e no 
pretense in the world" tha t Congres s ha d any authorit y "t o legislate i n 
regard to free negroes and mulattoes." Meanwhile , Senator Thomas A . 
Hendricks of Indiana found anothe r distinction : slavery, he insisted, "i s 
not a  relatio n betwee n th e slav e an d th e state ; i t i s no t a  publi c 
relation. . . . I t i s purel y an d entirel y a  domesti c relation. " Th e 
Thirteenth Amendment , Hendrick s conceded , "brok e asunde r thi s 



The Constitution Is  Powerless: Myths of Equality |  32 9 

private relatio n betwee n th e maste r an d hi s slave, " bu t b y tha t 
amendment n o publi c o r civi l right s "ar e conferre d upo n th e freed -
man." 

The adoptio n o f th e Civi l Right s Ac t o f 1866 , an d it s subsequen t 
constitutionalization a s th e Fourteent h Amendment , require d som e 
new menta l gymnastics , one s tha t woul d protec t th e whit e man' s 
government fro m th e guarante e o f th e "equa l protectio n o f th e law. " 
Reconstruction's opponent s wer e u p t o th e task ; the y had , afte r all , 
some rathe r obviou s precedent . I n 186 8 Democrat Jame s A . Johnso n 
of Californi a note d tha t th e Declaratio n o f Independenc e proclaime d 
that "al l me n ar e create d equal. " But , o f course , ther e wa s mor e 
here—or less—tha n meet s th e eye : 

This i s the iteratio n o f abstrac t politica l principles , applicabl e alone , 
governmentally, t o thos e wh o mad e i t an d thos e wh o inheri t thei r 
institutions. Tha t al l me n ar e create d equa l i n a  general sens e i s no t 
true, a s every one knows. Bu t i t i s equally a s well known tha t al l are 
equal before th e law. Then , by a  fair construction , this means that al l 
men subjec t t o th e jurisprudenc e o f th e Stat e shal l receiv e protectio n 
according to his status as fixed b y law, and shall receive it according to 
law. I t was not intended to destroy distinctions in society. N o change 
was made o r contemplated i n the fixed statu s of the inhabitant s o f the 
several States. 

That "fixe d status, " o f course , wa s divide d alon g racia l lines : "whit e 
men fo r whit e men' s Stat e government s mad e th e Declaratio n o f 
Independence," Johnso n noted , an d s o eve n unde r tha t egalitaria n 
charter, "th e right s an d libertie s o f th e whit e me n o f thi s countr y ar e 
greater tha n ca n eve r legall y b e accorde d t o th e inferio r races"—thu s 
his objection t o those Reconstruction measure s that make "citizens not 
only o f th e pe t negr o bu t o f th e filth y Chinese. " 

One tack , then , wa s t o insis t tha t th e equalit y ensure d b y th e 
Fourteenth Amendmen t wa s the sam e a s the equalit y proclaime d b y 
the great Declaration: i t was merely an "abstract. . . principle" : "legal, " 
not "social" ; formal , no t real . The y consistentl y referre d t o i t a s 
"perfect equality, " an d an y departur e fro m i t wa s a n unwarrante d 
effort t o confe r "special " privilege s o n th e "negro. " 

Back i n 1864 , Senator Waitma n T . Willey , Republica n fro m Wes t 
Virginia, had protested Charle s Sumner's efforts t o prohibit discrimina -
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tion i n railcars. Th e effort , Wille y insisted , was both unnecessar y an d 
unfair: 

The proposition befor e th e committee was to conside r whethe r i t was 
necessary t o mak e specia l provision s fo r colore d person s i n orde r t o 
secure the m equa l privilege s wit h othe r member s o f th e community . 
The law is as open to a colored person as it is to a white person. S o far 
as that matte r i s concerned, al l members o f th e community stand , a s I 
conceive it , upon a  perfect equality . I  do no t suppos e that i t wa s the 
object o f the honorable Senato r from Massachusett s to mak e a  distinc-
tion i n favo r o f colore d person s ove r whit e persons ; bu t an y specia l 
enactment i n regard to their privileges on this road certainly would be 
a distinction agains t white passengers, while it would not enlarge under 
the law, in any respect whatever, the privileges and remedies of colored 
persons. What , then, i s the necessity for an y action o n this subjec t o n 
the par t o f the Senat e or on the par t o f Congress ? 

Delaware's Saulsbur y agreed , an d h e wa s certai n tha t i t wa s no t 
"equality" tha t wa s a t issue : "Whe n thes e negroe s g o abou t stickin g 
their head s int o railroa d cars , and amon g whit e peopl e . . . I  think a n 
officer i s perfectl y righ t i n tellin g the m tha t the y hav e n o busines s 
there; because i t i s evident tha t th e reaso n the y d o so i s simply t o gai n 
notoriety, an d to see if they canno t brin g themselves into conflic t wit h 
the officer s o f th e railroa d cars. " 

The "whit e man's government" wa s thus more than a  historical fact , 
it wa s a natural mandate ; there coul d be , then, n o equality , unles s th e 
white rac e wa s t o b e reduce d t o th e debase d leve l o f th e black . Th e 
three-year debat e ove r Sumner' s las t civi l right s bill—eventuall y t o 
become th e ill-fate d Civi l Right s Ac t o f 1875—i s illustrative . I n 187 4 
the bil l wa s th e objec t o f assaul t b y Delaware' s El i Saulsbury , olde r 
brother o f th e forme r senator ; th e bill , El i Saulsbur y complained , 
"proposes th e degradatio n o f th e whit e me n an d whit e wome n o f th e 
country, an d seek s t o plac e the m upo n a n equalit y sociall y an d i n 
every othe r respec t wit h a  race thei r inferior s b y natur e a s well a s b y 
instinct an d civilization. " 

It was an odd conceptio n o f "equality " tha t they professed, on e tha t 
could neither disrupt thei r hypothesized natura l order nor intrude int o 
the ever shifting terrai n o f the "social " order . "Followin g the great la w 
of association," Missouri' s Franci s P. Blair proclaimed i n opposition t o 
Sumner's bill , " I shal l clin g t o m y rac e i n preferenc e t o an y an d al l 
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others; an d neve r wil l submi t t o hav e i t humiliate d an d degrade d tha t 
I ma y posses s th e friendshi p o f th e negr o o r an y othe r race , o r tha t I 
may hol d offic e b y hi s suffrag e an d a t hi s sufferance . 'Equali t y befor e 
the law ' i s my mot to , bu t no t 'equalit y befor e conscience, ' no r 'force d 
social equality." 1 

Kentucky congressma n H e n r y D . M c H e n r y champione d a  simila r 
vision o f equality , an d oppose d Sumner ' s civi l right s bil l a s a  conse -
quence: 

The la w ca n onl y preven t prejudic e fro m interferin g wit h th e lega l 
rights o f others ; bu t socia l prejudic e i s a  social libert y tha t th e la w ha s 
no right  t o disturb . Whethe r i t i s a  prejudic e agains t th e negr o o r a 
partiality fo r th e whites , i t i s base d upo n a  manifest an d acknowledge d 
superiority o f clas s and race . I  certainly hav e n o sor t o f hostilit y t o th e 
negroes. I  want the m protecte d i n al l thei r jus t rights.  Bu t I  do clai m 
for m y rac e a  superiority ove r them i n intelligence , morality , an d i n al l 
the virtues o f tru e manhood , an d I  can neve r consent t o hav e i t dragge d 
down t o thei r level ; an d i t i s i n thi s vie w tha t I  spea k an d protes t 
against the grea t wron g an d outrag e thi s bil l attempt s agains t th e whit e 
people. 

They coul d hardl y unders tan d th e necessit y fo r th e bill , especiall y 
the provision s callin g fo r "mixed " schools . Georgi a congressma n 
H i r a m P . Bel l wa s sur e tha t blac k Georgian s wer e alread y wel l serve d 
by th e separat e schools : 

As t o th e right  t o participat e i n th e benefit s o f ou r syste m o f publi c 
education, the y stand upon a  footing o f perfect equalit y i n every respec t 
with us ; they hav e precisely th e kin d o f school s tha t w e have . .  .  . Thi s 
bill does not giv e them a  single right  i n reference t o their education tha t 
they d o no t no w posses s an d enjo y upo n term s o f perfec t equalit y wit h 
us. Excep t tha t thi s bil l seek s t o coerc e a n unnatura l allianc e betwee n 
the races , unpleasan t t o the m an d disgustin g t o us , i n ou r socia l 
relationships; i t canno t b e disguise d tha t th e objec t o f thi s measur e i s to 
enforce socia l equalit y betwee n th e races . 

Even Lyma n Trumbul l , nearin g th e en d o f hi s eighteen-yea r caree r i n 
the Senate , yielde d t o th e formalisti c worldview . Civi l rights , h e 
insisted, wer e alread y secured ; th e "socia l equality " bil l wa s unauthor -
ized an d unnecessary . Eve r th e lawyer , Trumbul l joine d th e Demo -
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cratic oppositio n i n assertin g th e almos t unimaginable : "Ther e is, " 
Trumbull insisted , "perfec t equalit y now. " 

There was , o f course , n o refutin g suc h a n abstrac t claim , fo r i t 
rendered irrelevan t eve n th e mos t grotesqu e real-worl d disparities . 
Separated schools , threatene d b y th e initia l version s o f th e bill , foun d 
a similar refuge : i n the abstract , the y wer e no t demonstrabl y unequal . 
"Will i t b e sai d th e negr o chil d ha s no t th e righ t t o g o t o a  whit e 
school?" aske d North Carolin a senato r Augustu s S . Merrimon. "The n 
I answer , th e whit e chil d ha s n o righ t t o g o t o th e negr o school. " 
"Like equa l lega l provision s mus t b e mad e fo r eac h race, " Merrimo n 
explained, "an d this is the equality o f righ t an d protection require d b y 
the Constitution. " 

Such logi c permitte d Virgini a senato r Joh n W . Johnsto n t o insis t 
"that i n th e Stat e o f Virgini a ther e i s n o discriminatio n a t all ; tha t 
precisely equa l privilege s ar e give n t o th e colore d peopl e wit h thos e 
given t o th e whit e people. " Educationa l inequalities , Johnsto n 
commented, ar e "onl y apparent , no t real. " 

This logi c als o permitte d th e competin g visio n o f equalit y t o b e 
pursued t o it s absur d conclusion . I f "perfec t equality " alread y 
obtained, then th e "negro " would b e satisfied onl y with "perfec t socia l 
equality." A s Kentuck y congressma n Willia m B . Rea d explained , 
Sumner's bil l was merely the first step : "the next ste p wil l be that the y 
will demand a  law allowing them, without restraint , to visit the parlor s 
and drawing rooms o f the whites, and have free an d unrestrained socia l 
intercourse wit h you r unmarrie d son s an d daughters. " 

One consisten t characte r o f thi s formal conceptio n o f equalit y wa s 
its deman d fo r symmetry : an y measur e that , i n motiv e o r effect , 
targeted th e conditio n o f th e blac k rac e was certain t o b e condemne d 
as unfair t o the white. I n 186 4 Willard Saulsbury denounce d a  Sumner 
bill that prohibited racia l discrimination i n the Distric t o f Columbia' s 
streetcars: "Poor, helpless , and despised inferior rac e of white men, you 
have ver y littl e interes t i n thi s Government ; yo u ar e no t wort h 
consideration i n th e legislatio n o f th e country ; bu t le t you r superior , 
Sambo's interest s come i n question, an d you wil l find th e mos t tende r 
solicitude i n hi s behalf. " "Wha t a  pit y i t is, " Saulsbur y concluded , 
"that ther e i s no t somebod y t o lampblac k whit e me n s o tha t thei r 
rights coul d b e secured. " 

Within a  year o f Appomattox, forme r slave s and virtual slaves were 
already bein g denounce d a s the "specia l favorites " o f Republica n law . 
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In earl y 186 6 Democrati c congressma n Joh n Hoga n o f Missour i 
protested agains t th e Freedmen' s Bureau : "whit e soldiers , disable d i n 
the service of the Union, unabl e t o find work , ar e left t o beg upon th e 
streets. Wha t a  faul t fo r the m t o hav e bee n bor n white ! Ha d the y 
been colored , Governmen t woul d hav e ha d a n agen t t o loo k afte r 
them." Garret t Davi s mad e th e argumen t i n mor e persona l terms , i n 
opposition t o a  bill outlawing deb t peonage: " I have owed considerabl e 
debts an d I  hav e worke d might y har d t o pa y them . Al l th e proceed s 
of m y labo r wen t t o th e paymen t o f m y debts , an d I  ha d no t th e 
advantage whic h th e peo n has ; th e credito r wa s no t supportin g m e 
during th e tim e I  wa s laborin g t o discharg e m y debts. " 

Andrew Johnso n sounde d th e sam e them e i n hi s messag e t o 
Congress o f Marc h 27 , 1866, explaining hi s veto o f the firs t civi l right s 
bill. Th e bil l establishes , Johnson complained , 

for th e securit y o f th e colore d race , safeguard s whic h g o infinitel y 
beyond an y tha t th e Genera l Governmen t ha s eve r provide d fo r th e 
white race . I n fact , th e distinctio n o f rac e an d colo r is , by th e bill , 
made to operate in favor o f the colored and against the white race. . . . 
The tendency o f th e bil l mus t b e to resuscitat e th e spiri t o f rebellion , 
and t o arres t th e progres s o f thos e influence s whic h ar e mor e closel y 
drawing aroun d the States the bonds o f union an d peace. 

Of course , i n th e zero-su m gam e tha t wa s th e struggl e fo r racia l 
dominance, ever y effor t t o assis t th e freedmen wa s bound t o hur t th e 
white man . I n 186 9 Wisconsi n Democra t Charle s A . Eldridg e 
explained hi s oppositio n t o th e Fifteent h Amendmen t a s follows : 

It i s a t th e deman d o f part y an d i n it s interes t alon e tha t powe r i s 
sought to b e taken fro m th e intelligen t an d cultivated whit e ma n an d 
given to the ignorant , uneducated, an d servile negro. I t is the inexora -
ble demand o f party tha t i s bringing the white an d blac k race s in thi s 
country i n fatal antagonis m an d conflict , whic h mus t en d in the utte r 
extermination o f the weaker race or in the degradation o f the other . 

And the y wer e willing to d o thei r par t t o mak e certai n tha t th e effor t 
to assis t th e blac k rac e did i n fac t inur e t o th e detrimen t o f th e white . 
Eli Saulsbur y wa s on e o f man y wh o oppose d th e desegregatio n o f 
public o r "common " schools , eve n i f i t mean t a n en d t o publi c 
education: "Fo r one , I  shoul d regar d i t a s a  fa r les s evi l t o se e th e 
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common school s i n m y Stat e abandone d tha n t o se e the m converte d 
into mixe d school s fo r whit e an d colore d children. " 

Ironically, o r perhaps fittingly , "perfec t equality " fo r the white ma n 
or whit e woma n occasionall y require d som e obviou s inequities . 
Garrett Davi s insiste d o f blac k Kentuckian s that , "[w]it h a  fe w 
exceptions, the y hav e al l th e civi l right s tha t an y whit e ma n has. " 
Davis explained : 

They are subject to some severer penalties: for instance, rape committed 
by a white man is punishable by confinement i n the penitentiary; when 
perpetrated b y a negro upon a  white woman, it is punishable by death, 
and i t wil l b e s o punishabl e unti l th e las t trum p blows . Al l th e 
legislation that may be devised by Congress, and all the oppressive and 
unjust discrimination s sough t to b e introduced agains t the white man , 
and t o stifl e th e reserve d rights  o f th e States , t o overthro w thei r 
governments an d thei r independenc e o f legislation—al l these measure s 
will never drive the State of Kentucky from a  modification o f that law. 

As this diatrib e suggests , the argumen t o n behal f o f th e whit e ma n 
and th e whit e man' s governmen t typicall y wen t hand-in-han d wit h 
another claim , on e o n behal f o f th e sovereignt y o f th e state . A t th e 
state leve l o f government , afte r all , th e whit e man' s dominio n wa s 
generally secure . Bu t federa l power , onc e activel y enliste d t o suppor t 
the interest s o f th e slav e states , wa s no w decidedl y a  threat . Th e 
expansive conceptio n o f federa l authorit y tha t justifie d th e fugitiv e 
slave law s thu s underwen t a  quit e magica l transformation : grant s o f 
federal power wer e to be strictly construed, strictl y limited, and, whe n 
literal interpretation s wer e inconvenient , strictl y ignored . 

Samuel Co x oppose d th e Thirteent h Amendmen t becaus e i t 
threatened th e integrit y o f th e stat e governments—th e whit e stat e 
governments. "I s your proposition, " h e aske d o f Thaddeu s Stevens , 

simply t o abolis h slavery ? O r i s i t a  measur e t o inves t th e Federa l 
Government with authority to enslave the local white citizen, hold him 
in vassalag e to a  central power , an d assum e the right  t o dictat e t o th e 
States what thei r hom e policy shal l b e on hom e affairs ? I n fine , i s it 
not a n abstrac t schem e t o enfranchis e th e black , wh o i s reall y bein g 
freed b y war , b y a  total chang e i n the ver y genius , soul, an d bod y of 
our Government ? 



The Constitution Is  Powerless: Myths of Equality |  33 5 

Cox calle d on Stevens to "[g]iv e up hi s doctrine o f negro equality, " an d 
n[g]ive up hi s idea of breaking down Stat e institutions b y Federal law. " 
"I ask the gentleman," Co x pleaded , "t o give up hi s idea of the equalit y 
of the black and white races before th e law." Stevens' s reply was brief: 
"I won' t d o it. " 

State sovereignt y wa s invoke d i n oppositio n t o eac h ac t o f Recon -
struction. Willar d Saulsbur y insiste d tha t unde r th e origina l civi l 
rights bill , the state s would b e "invade d an d defraude d o f th e righ t o f 
determining wh o shal l hol d property" ; th e bill , h e contended , 
"positively deprive s th e Stat e o f it s polic e powe r o f government. " 
Garrett Davi s wa s convince d th e bil l woul d voi d Kentucky' s anti -
miscegenation an d discriminator y rap e laws , a n unthinkabl e resul t 
under th e federa l constitutiona l scheme . "Th e result, " h e maintained , 
"would b e t o utterl y subver t ou r Government ; i t woul d b e wholl y 
incompatible wit h it s principles, with it s provisions, o r wit h it s spirits. 
. . . I t woul d produc e a  perfec t an d despoti c centra l consolidate d 
Government. Al l the State governments and State constitutions woul d 
be brought i n ruins prostrate t o th e feet o f the oligarchy o f Congress. " 

Indiana Democra t Michae l C . Ker r deride d th e "inheren t vicious -
ness" o f th e civi l right s bill : "I t takes, " h e claimed , " a long an d fearfu l 
step towar d th e complet e obliteratio n o f Stat e authorit y an d th e 
reserved an d origina l right s of th e States. " Andre w Roger s concurred : 
"it cannot b e pretended . . .  that ther e i s any authorit y i n the Congres s 
of th e Unite d State s to ente r th e domai n o f a  State an d interfer e wit h 
its interna l police , statutes , an d domesti c regulations. " Th e bill , h e 
concluded, i s "odious" : i t wil l "destro y th e foundation s o f th e 
Government a s they wer e lai d an d establishe d b y ou r fathers. " 

Rogers lodged the same complaint agains t the initia l iteration o f th e 
Fourteenth Amendment : "Thi s i s but anothe r attemp t t o consolidat e 
the powers o f the States in the Federa l Government . I t i s another ste p 
to a n imperia l despotism. " Hi s substantiv e concern s wer e no t unlik e 
Davis's: "unde r thi s amendmen t a  negro migh t b e allowe d t o marr y a 
white woman. " Equall y disastrous , "Congres s woul d hav e powe r t o 
compel th e Stat e t o provid e fo r whit e childre n an d blac k childre n t o 
attend th e sam e school , upo n th e principl e tha t al l peopl e i n th e 
several states shall have equal protection i n all the rights of life, liberty , 
and property , an d al l th e privilege s an d immunitie s o f citizen s i n th e 
several states. " Davi s joined th e assault : "th e distinguishin g featur e i n 
our Governmen t i s this: the Federa l Governmen t ha s it s peculia r an d 
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restrictive duties . I t i s a Government o f limited power an d authority. " 
The propose d amendment , h e warned , "i s a  gran t fo r origina l 
legislation i n Congres s .  .  .  Congres s ma y arrogat e thos e power s o f 
legislation whic h ar e th e peculia r muniment s o f Stat e organizations. " 

The proposal wa s redrafted, bu t Roger s found th e same defect i n the 
reiteration: th e amendmen t "sap s the foundatio n o f th e Government ; 
destroys th e elementar y principle s o f th e States ; i t consolidate s 
everything int o one imperia l despotism. " Democra t Samue l J. Randal l 
of Pennsylvania concurred : th e revised amendment "propose s t o mak e 
an equalit y betwee n th e tw o races , notwithstandin g th e polic y o f 
discrimination whic h ha s heretofore bee n exclusivel y exercise d by th e 
States, whic h i n m y judgmen t shoul d remai n an d continue. " 

The divisio n o f governmenta l authorit y wa s at th e roo t o f anothe r 
nascent distinction , on e eventuall y t o predominat e i n constitutiona l 
law an d theory . Th e propose d Enforcemen t Ac t o f 187 1 was know n 
also a s th e K u Klu x Kla n Act , fo r i t largel y targete d th e oppressiv e 
activities o f tha t organization . Bu t th e federa l bill , Indian a congress -
man Michae l Ker r complained , criminalize d activitie s tha t wer e don e 
not "unde r colo r o f stat e law, " bu t merel y b y "private " individuals ; 
thus "jurisdictio n i s snatche d fro m th e State , an d th e wor k o f 
centralization o r anarch y goe s on. " Illinoi s congressma n Jess e H . 
Moore wa s amon g th e Republican s wh o concurred : "I f Congres s ha s 
the powe r thu s t o prescrib e a  crimina l cod e fo r th e punishmen t an d 
redress of privat e wrong s i n the severa l States , it does seem to m e tha t 
the whol e machiner y o f Stat e governmen t i s superseded, tha t ther e i s 
no power reserve d to th e severa l States , and tha t ther e i s an end o f th e 
division o f power s betwee n th e Genera l an d Stat e governments. " 

Sumner's publi c accommodation s bill , it s opponents insisted , wen t 
farther still . I t was , Delaware' s Thoma s F . Bayar d claimed , "th e 
quickest an d longes t strid e towar d centralize d powe r whic h ha s bee n 
presented t o ou r people. " Kentuck y congressma n Milto n J. Durha m 
insisted that the bill "interferes with State-rights and State sovereignty." 
"Social relations, " afte r all , wer e a  matte r o f "loca l legislatio n o r o f 
private contract,"—and , importantly , "local " legislature s kne w whe n 
not t o interfere : 

when you undertake to legislate as to the civil and social relations of the 
races, then yo u wil l hav e arouse d an d embittere d th e feeling s o f th e 
Anglo-Saxon race to such an extent that it will be hard to control them. 
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The poorest an d humblest white person in my district feel s an d knows 
that he or she belongs to a  superior race morally and intellectually, and 
nothing is so revolting to them as social equality with this inferior race . 

By the end o f Reconstruction , anothe r defens e o f the ol d orde r wa s 
reemerging. Emancipatio n ha d lon g bee n challenge d a s an affron t t o 
property; now , s o to o wa s antidiscrimination . Sumner' s "socia l 
equality bill, " i t evolved , abridge d no t merel y th e individua l righ t t o 
choose one' s socia l relations , bu t als o th e righ t t o contro l one' s 
property. Congressma n Joh n A . Smit h represente d th e Ol d Domin -
ion: a s he explained , hi s righ t t o discriminat e wa s a  natura l propert y 
right; eve n stat e law—and ips o fact o federal—was  powerles s agains t it . 
"[W]here i s the boaste d righ t o f property, " h e asked , 

what becomes of its sanctity, if any human power, even that of my own 
State, can prescribe to me whom I  shall admi t t o my  hotel an d who m 
I shal l exclude ? .  .  .  Sir, I  hold tha t th e righ t o f propert y i s so sacred 
that the Legislature of my State itself canno t dare to say to me, though 
one o f he r citizens , tha t I  shal l no t decid e fo r mysel f who m I  shal l 
admit to an d whom I  shall exclude from my  hotel . .  . .  And so , sir, of 
my stage-coach , m y steamboat , m y theater—the y ar e my  property . 
(Emphasis in original ) 

The essenc e o f eac h complaint , i n sum , wa s tha t i t represente d a 
radical departur e fro m som e immutabl e principl e o f government . 
Natural right s in property, th e inexorable divisio n o f federa l an d stat e 
powers, an d a n immutabl e socia l an d natura l orde r al l kept intac t th e 
white man' s government . Al l wer e deepl y roote d i n th e nationa l 
tradition, an d all , i n spit e o f Reconstruction , remaine d permanentl y 
enshrined i n the constitutiona l scheme . " I believe," sai d West Virgini a 
senator Pete r G . Va n Winkle , "th e constitutio n o f societ y wa s give n 
to ma n b y th e Creato r a t the time i t was instituted, an d that whateve r 
conditions wer e impose d a t tha t tim e ar e thos e t o whic h me n shoul d 
endeavor t o liv e up. " Ne w Yor k congressma n Rober t S . Hal e thu s 
complained tha t th e Fourteent h Amendmen t "i s a n utte r departur e 
from ever y principl e eve r dreame d o f b y th e me n wh o frame d ou r 
Constitution," whil e Delawar e senato r Thoma s F . Bayar d lamente d 
that "th e founder s o f thi s Governmen t woul d hav e shuddered a t suc h 
propositions a s we no w see. " Whe n Joh n B . Henderson o f Missour i 
proposed th e Fifteent h Amendment , Delaware' s elde r Saulsbur y 
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sarcastically raise d a  poin t o f order : "I t i s tha t i t i s no t i n orde r n o w 
to a t temp t t o amen d th e Const i tut ion , tha t instrumen t havin g bee n 
blotted ou t o f existenc e lon g ago. " 

Maryland Democra t i c senato r Georg e Vicker s explaine d hi s par ty ' s 
opposition t o th e Fifteent h Amendmen t thi s way : 

[it] i s sai d tha t th e Democrati c part y i s no t a  progressive part y .  . .  the 
Democratic part y i s not a  progressive party becaus e the Constitutio n i s 
not progressive ; the principle s o f th e Constitutio n ar e no w jus t a s the y 
were whe n the y cam e fro m th e hand s o f ou r fathers ; the y ar e plain , 
explicit, an d wel l defined ; an d a  party whic h stand s upo n th e Constitu -
tion cannot , i n relatio n t o constitutiona l questions , b e a  progressiv e 
party. 

N o t everyon e wa s intereste d i n preservin g th e "whit e man ' s govern -
ment." Some , i n fact , wer e certai n tha t ther e wa s n o suc h thing . I n 
1866 Republica n senato r Danie l Clar k o f N e w Hampshi r e explaine d 
his suppor t fo r blac k suffrage : 

Mr. President , I  a m no t on e o f thos e wh o believ e o r assen t t o th e 
declaration tha t thi s i s th e Governmen t o f th e whit e man , an d the n 
offer i t a s a n excus e fo r neglectin g o r ostracizin g th e blac k man ; bu t I 
hold i t to b e the governmen t o f al l men , an d fo r al l me n an d al l classe s 
of men . I t i s it s crownin g glor y tha t n o citize n o r perso n livin g unde r 
it i s s o hig h o r so  powerfu l tha t h e ca n refus e o r den y it s obligation ; 
and none s o low tha t it s protection canno t reac h him. It s great strengt h 
is in it s universality o f it s principles, an d it s chief dange r i n attempt s t o 
narrow, contract , crib , an d confin e thei r application . 

In th e House , J o hn H . Broomal l o f Pennsylvani a explaine d tha t th e 
"white man' s government " wa s a  Democrat i c m y t h o f recen t vintage : 

[MJodern Democrati c politica l scienc e discovere d an d promulgate d th e 
dogma that thi s i s the countr y o f the white man , an d that n o othe r ma n 
has right s her e whic h th e whit e ma n i s boun d t o respect . When , 
therefore, thi s peculia r scienc e culminate d i n a n attemp t t o overthro w 
the Government , an d wa s itsel f overthrown , i t i s a s wel l tha t a  retur n 
to th e principle s o f th e founder s o f th e Governmen t shoul d b e mad e 
manifest t o futur e generation s b y a  declaration upo n th e statute-books . 
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Broomall ha d on e fina l challenge : "Le t thos e wh o sa y wit h th e ai r o f 
such omnipoten t authorit y tha t thi s i s the countr y o f th e whit e man , 
explain ho w i t happene d tha t th e Rule r o f th e univers e suffere d i t t o 
be occupie d b y th e re d ma n fo r countles s age s of th e past. " "No , ou r 
country i s the country o f it s inhabitants," Broomal l concluded . "Ou r 
Government th e Governmen t o f th e governed. " 

That th e Democrat s shoul d see k t o vindicat e thei r whit e man' s 
government throug h continue d relianc e o n th e Suprem e Court' s 
decision in DredScott-— "that masterpiece of elaborate inhumanity"—lef t 
Charles Sumner incredulous : the decision had been wrong when i t was 
first announced , an d it had been undone b y constitutional Reconstruc -
tion. "I s thi s a  whit e man' s Government, " Sumne r asked , "o r i s i t a 
Government o f 'al l men, ' a s declared b y ou r fathers ? I s it a  Republi c 
of equa l laws , or a n oligarch y o f th e skin? " Sumne r wa s sure tha t th e 
Fourteenth Amendmen t offere d th e conclusive response . Senato r Lo t 
M. Morrill o f Maine insisted tha t "thi s idea of rac e in the Governmen t 
of th e Unite d State s i s an absurdity . Ther e i s no suc h thing . I s ther e 
any rac e o r colo r i n th e Declaratio n o f Independence ? I s ther e an y 
race or colo r i n the Constitutio n o f the United States? " Jaco b Bento n 
of New Hampshire demanded, "Awa y with that dogma—a white man' s 
government; i t wa s bor n o f slavery , le t i t b e entombe d wit h it . A s a 
principle i t i s narrow, illiberal , anti-republican , unconstitutional , an d 
all unworthy o f a  liberal an d progressiv e age , in th e hig h noo n o f th e 
nineteenth century. " 

And i t was , Republicans insisted , a  progressive age . I f th e origina l 
construction o f the nation ha d permitted th e myt h o f the white man' s 
government, the n a  reconstruction wa s clearly i n order . Frederic k E . 
Woodbridge o f Vermont supporte d th e Fourteenth Amendmen t to th e 
Constitution: 

I have th e highes t opinio n o f tha t grea t charte r whic h wa s founde d b y 
our fathers . But , sir , th e ag e i s a n ag e o f progress . Th e condition s o f 
society ar e differen t fro m wha t th e father s anticipated ; an d I  full y 
believe tha t i f w e mee t th e obligation s whic h w e ow e t o th e country , 
we mus t pas s a n amendmen t o f thi s o r a  similar character . 

Hiram Pric e o f Iow a als o supporte d th e amendmen t an d was growin g 
weary o f th e appeal s t o th e sacre d inten t o f th e "foundin g fathers. " 
"[G]entlemen rise here and talk about th e Constitution o f our fathers, " 
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Price commented , "an d I  have hear d the m tal k abou t i t her e unti l i f I 
had bee n a  believer i n ghost s I  woul d hav e suppose d tha t ou r father s 
who hav e been invoke d s o loudly woul d hav e come from th e grave t o 
see wha t wa s wante d o f them. " Th e "fathers, " Pric e observed , ma y 
well hav e though t thei r charte r sufficien t t o protec t th e right s o f al l 
citizens. "Bu t experience , though i t may b e a dear school, is one of th e 
best tha t an y man , whethe r h e b e foolis h o r wise , was ever taugh t in , 
and th e experienc e o f th e las t quarte r o f a  centur y ough t t o hav e 
satisfied an y gentleme n tha t th e Constitutio n ha s no t afforde d tha t 
protection." " I am no t on e o f those, " Pric e concluded , "wh o believ e 
that w e ar e no t t o lear n anythin g a s we pas s throug h thi s world. " 

John Bingha m insiste d i n suppor t o f hi s propose d Fourteent h 
Amendment tha t the generation that abolished slavery should no t itsel f 
be slave s t o th e past . " I believe, " h e said , "tha t th e peopl e o f th e 
United State s have intrusted t o the present Congres s i n some sense the 
care o f th e Republic , no t onl y fo r th e present , bu t fo r al l the hereaf -
ter." 

If the y wer e willin g i n som e sens e t o rejec t th e heritag e o f th e 
founders, i t wa s onl y becaus e the y wer e certai n tha t the y wer e 
realizing th e noble r aspect s o f tha t sam e heritage . I n Januar y 186 6 
Bingham ha d insiste d tha t "[t]h e spirit , th e intent , th e purpos e o f ou r 
Constitution i s t o secur e equa l an d exac t justic e t o al l men" ; th e 
Fourteenth Amendmen t merel y mad e thi s explicit . Georg e F . Mille r 
of Pennsylvani a contende d o f th e guarantee s containe d i n th e firs t 
section o f th e Fourteent h Amendmen t tha t "i t i s so just, tha t n o Stat e 
shall deprive life , liberty , o r propert y withou t du e process o f law , no r 
deny th e equa l protectio n o f th e laws , and s o clearly withi n th e spiri t 
of th e Declaratio n o f Independenc e o f Jul y 4 , 1776 , that n o membe r 
of thi s House ca n seriousl y objec t t o it. " Luk e P . Poland o f Vermon t 
insisted tha t th e sam e guarantee s wer e "essentiall y declare d i n th e 
Declaration o f Independenc e an d in all the provisions o f the Constitu -
tion." Willia m Higb y o f Californi a maintaine d tha t th e Fourteent h 
Amendment "wil l onl y hav e th e effec t o f givin g vitalit y an d lif e t o 
portions o f th e Constitutio n tha t probabl y wer e intende d fro m th e 
beginning t o hav e lif e an d vitality , bu t whic h hav e receive d suc h a 
construction tha t the y hav e been entirely ignore d an d hav e become a s 
dead matte r i n tha t instrument. " 

As Higby suggested, the framers o f Reconstruction wer e determine d 
to at long last resolve the "constitutiona l contradiction. " Principl e thi s 
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time woul d no t yiel d t o slavery ; slavery—an d it s incidents—woul d 
yield to principle. Willia m Windom o f Minnesota stoo d i n support o f 
the civi l right s bil l o f 1866 . " A tru e republic, " h e maintained , "rest s 
upon th e absolut e equalit y o f right s o f th e whol e people , hig h an d 
low, ric h an d poor , whit e an d black . Upo n this , the onl y foundatio n 
which ca n permanentl y endure , w e professe d t o buil d ou r Republic ; 
but a t th e sam e tim e w e no t onl y denie d t o a  larg e portio n o f th e 
people equalit y o f rights , bu t w e robbe d the m o f ever y righ t know n 
to huma n nature. " Th e civi l right s bill , Windom contended , wa s on e 
of th e firs t effort s "t o gras p a s a vital realit y an d embod y i n the form s 
of la w the grea t trut h tha t al l me n ar e create d equal. " "Sir , ou r dut y 
is clear, " h e concluded ; "le t n o ma n falte r i n it s performance. " 

Thaddeus Stevens introduced the Fourteenth Amendment for debate 
in th e Hous e o n Ma y 8 , 1866 . Th e Join t Committee , h e noted , 
"expected t o sugges t a  pla n fo r rebuildin g a  shattere d nation. " I t 
necessitated a  genuin e reconstruction : 

It canno t b e denied tha t thi s terribl e struggl e spran g fro m th e viciou s 
principles incorporate d int o th e institution s o f ou r country . Ou r 
fathers ha d bee n compelle d t o postpon e th e principle s o f thei r grea t 
Declaration, an d wait for their full establishmen t till  a more propitious 
time. Tha t tim e ough t t o b e presen t now . Bu t th e publi c min d ha s 
been educated in error for a  century. Ho w difficult i n a day to unlearn 
it. I n rebuilding , i t i s necessary to clea r away the rotten an d defectiv e 
portions o f th e ol d foundations , an d t o sin k dee p an d foun d th e 
repaired edific e upo n the firm foundatio n o f eterna l justice. 

They wer e no t dissuade d i n thei r effort s b y th e too-convenien t 
complaints abou t federa l power . Wher e wer e thos e complaints , the y 
asked, when Congres s wa s passing fugitive slav e laws? "States ' rights," 
a "centra l despotism"—i t wa s al l mer e verbiage . A s Lyman Trumbul l 
responded to Garret t Davis, "The Senator chooses to regard everythin g 
to b e outsid e th e powe r o f Congres s b y denouncin g i t a s such. " 

They insiste d a s wel l tha t th e conceptio n o f federa l powe r tha t 
inhered i n th e public-privat e distinctio n wa s simpl y outdated . 
Opposing Reconstruction' s las t civi l right s bil l i n 1871 , Congressma n 
Kerr o f Indian a ha d denie d Congress' s powe r t o regulat e "private " 
individuals; that , h e ha d insisted , wa s th e exclusiv e provinc e o f th e 
states. "M y honorabl e friend, " Bingha m responded , "discusse d thi s 
question, upo n th e Constitutio n a s it was and no t upo n th e Constitu -
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tion a s it is. " "Th e power s o f th e State s have bee n limite d b y th e las t 
three amendment s t o th e Constitution , an d th e power s o f Congres s 
extended b y th e las t three amendment s t o th e Constitution. " Amon g 
Congress's powers , Bingha m insisted , wa s " a powe r t o protec t th e 
rights o f citizen s agains t States , and individual s i n States , never befor e 
granted." 

They dispute d al l th e variou s fictions . I t woul d n o longe r suffice , 
they insisted , merel y t o declar e equality , the y neede d t o realize  it . 
Initially, this meant a  refusal t o accept the Democratic proposition tha t 
slavery ha d ende d wit h it s forma l abolition . Practically , the y noted , 
slavery endured . Th e "Repor t o n th e Conditio n o f th e South, " 
submitted t o Congres s by Major Genera l Carl Schurz on December 19 , 
1865, documente d th e persistenc e o f th e ol d orde r an d th e nee d fo r 
congressional action . "[W]hil e accepting the 'abolition o f slavery,'" th e 
report concluded , th e old masters "thin k tha t some species of serfdom , 
peonage, o r som e othe r for m o f compulsor y labo r i s not slavery , an d 
may b e introduce d withou t a  violation o f thei r pledge. " "Ther e ar e a 
hundred way s o f framin g apprenticeship , vagrancy , o r contrac t laws , 
which wil l serv e the purpose, " th e repor t continued . "Eve n th e mer e 
reorganization o f th e militi a upo n th e ol d footin g wil l g o far toward s 
accomplishing th e object. " 

Massachusetts senato r Henr y Wilso n observe d tha t "th e la w o f 
Mississippi make s ever y on e o f thes e me n who m w e hav e mad e fre e 
practically a  slave , an d h e i s i n a  worse conditio n toda y tha n h e wa s 
when h e wa s a  slave , because hi s maste r ha d som e interes t i n protect -
ing and caring for him. " Ignatiu s Donnelly o f Minnesota reviewe d th e 
"black codes" of Alabama, Mississippi, Sout h Carolina , Tennessee , and 
Virginia, and concluded tha t "thi s means simply the reestablishment o f 
slavery." Th e Democrats argued that under the Constitution, Congres s 
could do no more than proclaim slavery' s demise, merely terminate th e 
"status" o f slavery . Lyma n Trumbull , Chai r o f the Judiciary Commit -
tee, sa w i t differently ; i f th e Democrati c constructio n wa s correct , 

and w e have merel y take n fro m th e maste r the powe r t o contro l th e 
slave and lef t hi m a t the mercy of the Stat e to b e deprived o f hi s civil 
rights, the trumpet o f freedom tha t w e have been blowing throughou t 
the land ha s given an "uncertai n sound, " an d the promised freedo m i s 
a delusion. Suc h was no t th e intentio n o f Congress , which propose d 
the constitutiona l amendment , no r i s suc h th e fai r meanin g o f th e 
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amendment itself . Wit h th e destructio n o f slaver y necessarily follow s 
the destruction o f the incidents to slavery. Whe n slavery was abolished, 
slave codes in its support were abolished also. 

"Those laws," Trumbull explained , "tha t prevented the colored ma n 
going fro m home , tha t di d no t allo w hi m t o bu y o r sell , o r t o mak e 
contracts; tha t di d no t allo w hi m t o ow n property ; tha t di d no t allo w 
him to enforc e rights ; that di d no t allo w hi m to b e educated , wer e al l 
badges o f servitud e mad e i n th e interes t o f slaver y an d a s a  par t o f 
slavery." "The y neve r woul d hav e bee n though t o f o r enacte d 
anywhere bu t fo r slavery, " h e concluded , "an d when slaver y falls the y 
fall also. " 

So the Republican s offere d th e firs t civi l right s bill . Pennsylvania' s 
Martin R . Thaye r explaine d tha t th e bil l "i s intende d onl y t o carr y 
into practica l effec t th e amendmen t o f th e Constitution . It s objec t i s 
to declar e no t onl y tha t slaver y shal l b e abolishe d upo n th e page s o f 
our Constitution , bu t tha t i t shal l b e abolishe d i n fac t an d i n deed. " 
The bil l simpl y ha d t o b e authorize d b y th e amendmen t endin g 
slavery; "[t] o pu t an y othe r constructio n upo n thi s grea t amendmen t 
of th e Constitutio n i s t o depriv e i t o f it s vita l force , o f it s effectiv e 
value. I t i s t o chea t th e worl d b y soundin g phrases ; an d whil e yo u 
pretend t o giv e libert y t o thos e wh o wer e i n bondage , t o leav e the m 
in realit y i n a  conditio n o f modifie d slavery. " 

The Fourteent h Amendmen t secure d th e promise . O n Januar y 9 , 
1866, Bingham ha d announced , 

I propose, with the help of this Congres s and of the American people, 
that hereafter there shall not be any disregard of that essential guarantee 
of your Constitution in any State of the Union. An d how? B y simply 
adding a n amendmen t t o the Constitutio n t o operat e o n al l the State s 
of thi s Unio n alike , givin g t o Congres s th e powe r t o pas s al l law s 
necessary an d prope r t o secur e t o al l persons—whic h include s ever y 
citizen o f ever y State—thei r equal personal rights . 

William P . Fessenden , Senat e chai r o f th e Committe e o f Fifteen , wa s 
in il l health o n Ma y 23 , so i t wa s Jacob M . Howard o f Michiga n wh o 
addressed th e Senate . Th e member s o f th e committee , Howar d 
informed th e Senate , "hav e institute d a n inquiry , s o fa r a s i t wa s 
practicable fo r the m to do so , into the political an d socia l condition o f 
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the South. " "On e resul t o f thei r investigations " wa s th e propose d 
Fourteenth Amendment . 

As Howar d suggested , th e amendmen t wa s move d b y practica l 
concerns, b y th e very rea l conditions o f "politica l an d social " lif e tha t 
obtained i n the South . It s advocates, accordingly , champione d a  very 
practical conceptio n o f equality , on e designe d t o mee t th e rea l need s 
of th e freedmen , on e tha t coul d no t b e cabined b y th e nea t rhetorica l 
distinctions offere d b y Reconstruction' s opponents . 

It manifestly di d not distinguis h between "private " and "public" life , 
if onl y becaus e th e inequalitie s force d o n blac k American s di d no t 
respect th e distinction . Schurz' s repor t observe d tha t "'[a ] spiri t o f 
bitterness an d persecutio n manifest s itsel f toward s th e negroes . The y 
are shot an d abuse d outsid e th e immediat e protection o f ou r force s by 
men who  announce  their  determination  to  take  the  law  into  their  own 
hands, in  defiance of our authority9" (emphasi s in original). Planters , the 
report noted , wer e enforcin g sharecroppin g contract s tha t require d 
virtual "peonage" ; law , custom , an d practic e blende d t o preven t th e 
freedmen fro m buyin g o r renting property o r residing in the communi -
ty unles s employe d b y a  whit e person ; on e Louisian a la w provide d 
that "i t shal l b e th e dut y o f ever y citizen  t o ac t a s a  police office r fo r 
the detection o f offense s an d the apprehension o f offenders" (emphasi s 
in original) . Th e Hous e Committe e o n Freedmen' s Affair s "Repor t 
No. 3 0 on Burea u o f Freedme n an d Refugees " documente d th e scop e 
and intensit y o f whit e hostility—th e threats , violence , an d murders . 
Local sheriff s wer e routinel y amon g th e conspirators ; judge s an d 
justices o f th e peac e wer e largel y indifferent . I t note d ominousl y th e 
reports "o f a  secret organizatio n name d the 'Ku-klu x Klan, ' the objec t 
of whic h i s believe d b y th e negroe s t o b e thei r exterminatio n o r 
expulsion." 

So much o f the "private " oppression o f the freedmen wa s done wit h 
the acquiescence or assistance of "public " authorit y tha t the distinctio n 
was in reality meaningless . I t did not matter , the Republicans insisted , 
whether th e stat e perpetrated th e har m o n it s own o r tolerate d har m 
done b y others : it s dut y wa s t o affor d "equa l protection. " A s 
Massachusetts congressman Georg e F. Hoar observed , "i t is an effectiv e 
denial o f th e equa l protectio n o f th e law s whe n [officer s o f th e state ] 
refuse t o exten d tha t protection. " 

"It i s said," observe d Kansa s congressman Davi d P . Lowe, "tha t th e 
States ar e no t doin g th e objectionabl e acts . Thi s argumen t i s mor e 
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specious tha n real . Constitution s an d law s ar e mad e fo r practica l 
operation an d effect. " I n practice , Low e observed , th e state s ha d 
denied equal protection b y permitting the harms against the freedmen ; 
such wrong s simpl y ha d t o b e withi n th e meanin g o f th e equa l 
protection guarantee . "Wha t practica l securit y woul d thi s provisio n 
give i f it could d o n o mor e tha n t o abrogat e an d nullif y th e over t act s 
and legislation s o f a  State? " Afte r all , a s Senato r Olive r H . P . T . 
Morton observed , "[a ] criminal la w cannot b e made against a  State. A 
State canno t b e indicte d an d punishe d a s such. Th e legislatio n whic h 
Congress i s authorized t o enac t mus t operate , i f a t all , upon individu -
als." 

New Jerse y senato r Frederic k T . Frelinghuyse n explaine d tha t " A 
state denies equal protection wher e i t fails to give it. Denyin g include s 
inaction a s well a s action. A  Stat e denie s protectio n a s effectively b y 
not executin g a s by no t makin g laws." Indian a senator Danie l D. Prat t 
concurred: "whe n th e equa l protectio n i s withheld , whe n i t i s no t 
afforded, i t is denied." Indian a congressman John Cobur n insiste d tha t 
"The failur e t o affor d protectio n equall y t o al l i s a denial o f it. " An d 
Henry Wilso n insiste d tha t "whethe r tha t failur e i s th e resul t o f 
inaction o r inabilit y o n th e par t o f on e o r th e othe r o f the coordinat e 
branches o f th e Stat e government , th e remed y lie s wit h Congress. " 

They als o refuse d t o accep t th e bizarr e logi c b y whic h th e remed y 
for inequalit y coul d someho w b e a n inequit y i n it s ow n right . Th e 
effort t o realiz e equality , the y insisted , mean t neithe r tha t th e blac k 
race was to b e the "specia l favorite " no r tha t th e whit e rac e was to b e 
degraded. Henr y Wilson explaine d the concept o f equality behin d th e 
Freedmen's Burea u bill : "th e poores t man , b e he blac k o r whit e . . . i s 
as muc h entitle d t o th e protectio n o f th e la w a s the riches t . . . i s a s 
much entitle d t o hav e [hi s wife ] protecte d b y equa l la w a s is the ric h 
man .  . .  the poo r man' s cabi n . . . i s entitled t o th e protection o f th e 
same law that protects th e palace." "[W] e have advocated th e right s of 
the blac k man, " Wilso n explained , "becaus e th e blac k ma n wa s th e 
oppressed typ e o f th e toiling men o f this country." But , he continued , 
"[t]he same influences tha t g o to kee p down an d crush down th e right s 
of the poor blac k ma n bear dow n an d oppress th e poor whit e laborin g 
man." Respondin g t o Edga r Cowa n o f Pennsylvania , Wilso n contin -
ued: 
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The Senator tells us that if all men were equal and all men were learned, 
we could not ge t our boots blacked. I  believe Henry Clay uttered tha t 
folly upon one occasion, and I am not surprised that the Senator should 
repeat it . I t has been the language of the negro drivers i n this country 
for sixt y years—o f th e me n wh o ha d jus t a s muc h contemp t fo r th e 
toiling white million s o f the countr y a s they ha d fo r thei r ow n blac k 
slaves. 

In similar fashion, the Republican Congres s rejected Andrew Johnson's 
veto o f the civi l rights bill . Trumbul l questione d whethe r i t was true, 
as Johnson ha d claimed , tha t th e bil l "discriminate^ ] i n favo r o f th e 
colored person. " "Why , sir, " h e exclaimed , 

the ver y objec t an d effec t o f th e sectio n i s to preven t discrimination , 
and language, it seems to me, could not more plainly express that objec t 
and effect . I t ma y b e said tha t i t i s for th e benefi t o f th e blac k ma n 
because he is in some instances discriminated agains t by State laws; but 
that is the case with al l remedial statutes . The y are for the relief o f the 
persons who nee d th e relief , no t fo r th e relie f o f those wh o hav e th e 
right already ; an d whe n thos e needin g th e relie f obtai n it , they stan d 
upon th e precise footing o f those wh o d o no t nee d the benefi t o f th e 
law. 

Then there was the inevitable complain t abou t th e inevitably vagu e 
"social equality. " "Th e bugbea r o f 'socia l equality/ " observe d Sout h 
Carolina congressma n Alonz o Ransier , "i s use d b y th e enemie s o f 
political an d civi l equalit y fo r th e colore d ma n i n place o f argument. " 
Even some Republicans ha d criticized the public accommodation s bil l 
as a "socia l equality " bill . Charle s Sumne r responde d tha t "Thi s is no 
question o f society ; n o questio n o f socia l life ; n o questio n o f socia l 
equality, i f anyon e know s wha t thi s means . Th e objec t i s simpl y 
Equality befor e th e law. " 

There was , i n truth , a  certai n hypocris y t o th e complaint s abou t 
"social equality, " a s there wa s wit h it s predictabl e corollaries , "amal -
gamation" an d "miscegenation. " Blac k Americans, after all , had neve r 
evidenced an y grea t desir e t o ente r th e "drawin g rooms " o f whit e 
Americans; their desperat e desire , on the contrary, ha d always been t o 
keep thei r whit e oppressor s out . Blac k legislator s helpe d mak e thi s 
clear. Congressma n Richar d H . Cai n o f Sout h Carolin a ha d bee n 
among the leading figures a t the 186 4 National Conventio n o f Colore d 



The Constitution Is  Powerless: Myths of  Equality |  34 7 

Citizens; a  decad e later , h e assume d th e Hous e floo r t o explai n t o a 
Democratic colleagu e wh y blac k American s wer e perfectl y willin g t o 
forgo "socia l equality" : 

The gentleman harps upon the idea of social equality. Well , sir, he has 
not ha d so much experienc e o f tha t a s I have had , o r a s my race have 
had. W e have some objections t o socia l equality ourselves , very grave 
ones. Fo r eve n now, though freedo m ha s come, it i s a  hard matter , a 
very har d matter , t o kee p safel y guarde d th e precinct s o f ou r sacre d 
homes. Bu t I  will no t dwel l upo n that . Th e gentlema n know s mor e 
about that than I  do. 

Mississippi congressma n Joh n Ro y Lync h concurred : "i t i s not socia l 
rights tha t w e desire . W e hav e enoug h o f tha t already. " 

Finally, th e advocate s o f Reconstructio n refuse d t o b e deceive d b y 
the beguilin g promis e o f "separat e bu t equal. " Nearl y eight y year s 
before Brown  v.  Board of Education  ̂Lynch rose in support o f Sumner' s 
comprehensive public accommodation s bill . Th e congressman, held i n 
slavery a t th e time o f th e grea t emancipation , explaine d wh y "mixed " 
schools wer e needed , wh y separat e school s were , i n truth , no t equal : 

The colored people in asking the passage of this bil l just as it passed in 
the Senat e d o no t thereb y admi t tha t thei r childre n ca n b e bette r 
educated i n whit e school s tha n i n colore d schools ; no r tha t whit e 
teachers because they are white are better qualified to teach than colored 
ones. Bu t they recogniz e the fac t tha t th e distinctio n whe n mad e an d 
tolerated b y la w i s a n unjus t an d odiou s proscription ; tha t yo u mak e 
their colo r a  ground o f objection , an d consequentl y a  crime. Thi s i s 
what we most earnestl y protest  against . 

Above all , th e framer s o f Reconstructio n recognize d th e danger s 
that inhere d i n subservienc e t o ideolog y o r abstraction . A s Henr y 
Wilson pu t it , "I n th e presen t conditio n o f th e natio n w e mus t ai m a t 
practical results , no t t o establis h politica l theories , howeve r beautifu l 
and allurin g the y ma y be. " To o often , afte r all , th e abstractio n wa s 
merely a  guise; as Pennsylvania congressma n Marti n R . Thaye r note d 
of Ne w Jersey' s Andre w Rogers : "H e i s fo r th e protectio n o f thes e 
men, bu t h e i s agains t ever y earthl y mod e tha t ca n b e devise d fo r 
protecting them. " Equall y often , th e legalism s obscure d th e mor e 
fundamental truths . Senato r Richar d Yate s o f Illinois , himsel f a 
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lawyer, observe d tha t "th e peopl e d o no t understan d tha t argumen t 
which say s tha t Congres s ma y confe r upo n a  man hi s civi l right s an d 
not hi s political rights . I t i s the pleading o f a  lawyer; i t i s too narro w 
for statesmanship. " 

They wer e afte r somethin g more , somethin g tha t transcende d 
ideology, tha t coul d no t b e contained b y formalism, tha t coul d no t b e 
realized through an y singl e canon o f construction . Willia m Lawrenc e 
of Ohi o wa s als o a  lawyer : "i f w e shal l giv e to th e Constitutio n tha t 
interpretation whic h it s languag e requires, " h e offered , "whic h i s 
approved o f justice , humanity , an d God , the n w e ma y hop e tha t th e 
men o f toda y an d o f al l tim e wil l enjo y it s benefit s an d blessing s 
forever." 

They were after somethin g real . Becaus e the end of the old "natura l 
order" promise d a  better one . "Peace, " Henry Wilso n said , "ca n onl y 
come i n all its power an d beaut y b y th e complet e triump h o f equalit y 
and justice. " 

Legal Fiction 

The fina l Civi l Right s Ac t o f th e firs t Reconstruction , Charle s 
Sumner's publi c accommodation s bill , was passed i n 1875 ; eight year s 
later the Suprem e Cour t declare d i t unconstitutional . Th e argument s 
Justice Bradle y use d t o discredi t th e la w wer e largel y thos e th e 
Democrats ha d marshale d unsuccessfull y agains t it : th e Thirteent h 
Amendment prohibite d slavery , no t racia l discrimination ; th e 
Fourteenth Amendmen t prohibite d stat e action , no t privat e act s o f 
discrimination; Congres s coul d remed y the wrongful act s of the states, 
not invad e thei r domai n t o compensat e fo r thei r inaction . Blac k 
Americans, Bradley insisted , mus t ceas e to b e "th e specia l favorite s o f 
the law. " Al l th e claim s tha t th e Reconstructor s ha d struggle d 
against—triumphant her e i n th e end. 4 

Sumner wa s not aliv e to protest ; h e had die d i n the sprin g o f 1874 , 
pleading fro m hi s deathbe d o n behal f o f hi s bill . Henr y Wilso n wa s 
gone too ; servin g a s Grant' s vice-president , Wilso n ha d die d i n th e 
Capitol Buildin g i n Novembe r 1875 . Thaddeu s Stevens , perhaps th e 
most radica l o f Republicans , ha d die d in the summer o f 1868 ; William 
Fessenden, chai r o f th e Join t Committe e o n Reconstruction , die d i n 
the summe r o f th e followin g year . Reconstruction , fo r tha t matter , 
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was dead too. Th e Compromise o f 187 7 killed it; the Supreme Court' s 
decision i n th e Civil  Rights  Cases  was jus t a n epitaph. 5 

The first Redemptio n wa s a near total victory fo r th e old order , an d 
it wa s ver y nearl y a  lastin g one . No t til l halfwa y throug h th e nex t 
century woul d th e natio n tr y again . Thi s time , th e Suprem e Cour t 
helped lea d th e way . Th e secon d Reconstructio n desegregate d th e 
schools an d outlawe d racia l discrimination no t onl y b y governmenta l 
actors, but als o in public accommodations , housing , an d employment . 
The contrary voice s sounded familia r themes : "states ' rights," "privat e 
rights," "n o socia l equality." Folk s didn' t muc h argu e on behal f o f th e 
"white man' s government" ; the y talke d instea d o f "tradition " an d 
"order." Bu t w e kne w wha t the y meant . 

The second Reconstruction laste d about a s long as the first . Withi n 
a generation , th e contrar y voice s wer e carryin g th e day . Desegrega -
tion, i t wa s said , compromise d loca l autonomy : "neighborhoo d 
schools" easil y triumphe d ove r "force d busing, " an d desegregatio n 
ground t o a  halt . Racia l minorities , i t wa s said , wer e onc e agai n th e 
"special favorite s o f th e law" : "colo r blindness " wa s a n eas y winne r 
over "revers e discrimination," an d affirmative actio n fell into disrepute . 
By th e tim e th e secon d Redemptio n wa s complete , writer s wer e 
proclaiming th e "en d of racism," an d the Supreme Cour t seeme d eage r 
to agree . 

There wa s no denying , o f course , tha t w e were stil l far fro m equal . 
Some writer s explaine d tha t i t wa s onl y natural : th e "bel l curve " o f 
intelligence wa s merel y reflecte d i n a  "bel l curve " o f socia l success . 
Racial disparitie s i n th e latter , alas , reflecte d principall y th e racia l 
disparities i n th e former . Eve n th e corruptio n o f th e "whit e man' s 
government" woul d no t den y th e superio r rac e it s due : wrongheade d 
egalitarianism wa s helples s agains t th e "natura l order. " Again , th e 
Supreme Cour t seeme d t o agree . "Government, " on e o f it s member s 
confidently proclaimed , "canno t mak e u s equal." 6 

But h e misspoke , jus t slightly . I t i s not s o muc h tha t governmen t 
can no t mak e u s equal : almos t certainl y i t can—i t mad e us , afte r all , 
unequal i n the firs t place . I t i s rather tha t governmen t may  no t mak e 
us equal—ma y not , becaus e th e la w won' t le t it . 

This i s the sa d trut h o f America n constitutiona l la w i n it s curren t 
iteration: not onl y doe s it not requir e equality , i t does not eve n permi t 
the effor t t o attai n it . Th e Suprem e Cour t simpl y won' t allo w it . I t 
frustrates th e effor t wit h a  familia r arra y o f distinctions , disclaimers , 



350 |  The  Constitution Is  Powerless: Myths of Equality 

and diversions—th e sam e legalism s tha t hav e sustaine d th e "natura l 
order" throug h eac h attemp t a t Reconstruction . I t i s law a t it s worst , 
divorced fro m reality , divorce d fro m it s mora l foundation . La w a s 
rhetorical device : lega l fictions . Here , briefly , ar e jus t a  few . 

Federalism an d Separate d Power s 

At som e poin t i n nearl y ever y moder n "race " case , th e Suprem e 
Court i s likel y t o advis e tha t th e complaint s o f racia l inequit y ar e 
either: bette r addresse d t o th e politica l branches ; matter s o f stat e o r 
local concern , o r mayb e matter s o f federa l concern , bu t certainl y no t 
the business of whichever government ha s foolishly addresse d the racial 
issue i n the immediat e case ; or bes t lef t t o th e discretio n o f whicheve r 
public officia l ha s exercised i t in a racially discriminatory matter . Thu s 
the opinion s includ e paean s t o loca l schoo l boar d authority , t o stat e 
legislative processes, to prosecutorial discretion , and, when convenient , 
to congressional expertise—i n short , to the unique competence o f ever y 
public institutio n i n Americ a excep t th e federa l courts. 7 

The proble m her e i s no t s o muc h conceptual . O f course , th e 
judiciary i s no t omnipotent : i t mus t accor d du e deferenc e t o th e 
political branche s an d politica l processes . I t i s equall y tru e tha t th e 
federal governmen t doe s no t hav e unlimite d powers : thos e no t 
delegated t o i t b y th e Constitutio n remai n th e reserv e o f th e states . 
The difficult y i s wit h th e utterl y arbitrary—an d a t time s simpl y 
perverse—deployment o f these concepts to frustrate th e effort t o realize 
equality. 

Consider, first , th e rol e o f th e courts . I t i s fairly wel l settle d tha t 
in the ordinary course o f events, the political branches , state or federal , 
are entitle d t o considerabl e deferenc e whe n th e judiciar y review s th e 
constitutionality o f thei r actions . Typically , thi s take s th e for m o f a 
presumption tha t the acts are constitutional an d a modest requiremen t 
that the political acto r provide a  de minimis explanatio n fo r it s actions, 
that i t explains , fo r example , wh y a n ac t o f discriminatio n seeme d a 
"reasonable" wa y t o achiev e som e "legitimate " end . A s the Suprem e 
Court's decision s generally suggest , this showing is easily made : almost 
any logical nexus between the act of discrimination an d some plausibl e 
purpose wil l suffic e t o justif y th e act . 
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It is equally wel l settled that somewha t differen t rule s should obtai n 
when a  cas e implicate s th e uniqu e function s o f th e judiciar y i n a 
constitutional democracy . Th e Constitution, afte r all , explicitly places 
some right s beyon d th e reac h o f th e politica l process : thu s a  lesse r 
presumption o f constitutionalit y obtain s whe n "fundamenta l rights " 
are implicated , an d a  mor e compellin g justificatio n mus t b e offere d 
when the stat e attempts t o depriv e them . Similarly , act s that discrimi -
nate against certain minority group s ar e suspect: groups tha t historical -
ly and in contemporary lif e are vulnerable t o invidiou s discriminatio n 
may ofte n nee d th e specia l solicitud e o f th e court s t o protec t the m 
from th e majoritaria n processes . Accordingly , discriminatio n agains t 
these minorit y group s als o require s a  compellin g justification. 8 

It ring s a  little hollow , then , whe n th e Suprem e Cour t respond s t o 
complaints from politicall y vulnerable groups, especially long-sufferin g 
racial minorities, that their grievances are best addressed to the politica l 
processes. Justic e Thurgoo d Marshal l dissente d fro m th e Suprem e 
Court's decisio n t o defe r t o a  Texa s schoo l financin g schem e tha t 
disadvantaged the schoolchildren—disproportionately racia l and ethnic 
minorities—in relativel y poo r districts . Th e nee d fo r refor m i s 
apparent, Justic e Powel l ha d writte n fo r th e Court , bu t "th e ultimat e 
solutions mus t com e fro m th e lawmaker s an d fro m th e democrati c 
pressures o f thos e wh o elec t them. " Bu t a s Marshall explained , "Th e 
disability o f the disadvantage d clas s in this case extends as well into th e 
political processes . .  . . [Legislative reallocatio n o f the State' s propert y 
wealth mus t b e sough t i n th e fac e o f inevitabl e oppositio n fro m 
significantly advantage d district s tha t hav e a  stron g veste d interes t i n 
the preservatio n o f th e statu s quo. " "Th e Court' s suggestion s o f 
legislative redres s an d experimentatio n wil l doubtles s b e o f grea t 
comfort t o th e schoolchildre n o f Texas ' disadvantage d districts, " 
Marshall concluded . "Th e possibilit y o f legislativ e actio n is , i n al l 
events, n o answe r t o thi s Court' s dut y unde r th e Constitutio n t o 
eliminate unjustifie d discrimination." 9 

The Court's respons e to "affirmativ e action " provides an illustrativ e 
contrast. N o deferenc e a t al l was granted the Richmond Cit y Counci l 
when i t acte d t o benefi t minorit y contractors ; an d now , afte r th e 
Court's mos t recen t decisio n o n th e matter , n o deferenc e i s du e 
Congress whe n i t act s t o benefi t racia l minorities . I t i s fai r t o as k 
precisely wha t visio n o f constitutiona l democrac y compel s th e Cour t 
to vie w wit h heightene d suspicio n majoritaria n action s designe d t o 
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redress th e grievance s o f minorities . State d i n othe r words , wh y d o 
white contractor s nee d or deserv e greate r judicial protectio n than , fo r 
example, th e childre n o f Texas' s poo r schoo l districts ? 

The concep t o f federalis m evince d i n th e Court' s decisions—i n 
paeans t o "loca l control, " "stat e authority, " an d th e like—is , i f 
anything, even more incoherent . Th e original Constitution , o f course , 
did construc t a  centra l governmen t o f limite d powers . Bu t i t i s 
important t o recal l tha t th e Philadelphi a conventio n wa s calle d 
precisely becaus e the initial Confederation ha d left to o muc h power i n 
the states . Thu s Madiso n warne d a t the Philadelphi a conventio n tha t 
the Constitutio n mus t explicat e th e suprem e powe r o f th e federa l 
government a s a  chec k o n th e "centrifuga l tendenc y o f th e States ; 
which, withou t it , wil l continuall y fl y ou t o f thei r prope r orbit s an d 
destroy th e orde r &  harmon y o f th e politica l system." 10 

Madison, o f course , abandone d hi s "hig h nationalism " shortl y afte r 
the convention , bu t th e work wa s already done . Th e Supreme Court , 
under Joh n Marshall' s stewardship , rejecte d th e lingerin g claim s o f 
"states' rights " an d "stat e sovereignty" : th e Constitution , Marshal l 
noted, wa s ratifie d b y convention s o f th e people , no t b y th e states . 
That di d no t exactl y en d matters : i n 1832 , t o cit e th e mos t famou s 
example, th e federa l tarif f prompte d Joh n Calhou n t o argu e quit e 
unsuccessfully fo r Sout h Carolina' s powe r o f nullification ; bu t te n 
years later , whe n Justic e Stor y sustaine d th e constitutionalit y an d 
supremacy o f th e federa l Fugitiv e Slav e Acts , ther e wer e ver y fe w 
complaints fro m th e slave South. "States ' rights" arguments arose onl y 
when th e federa l powe r wa s a  threa t t o th e peculia r institution , an d 
after Lincoln' s election , whe n tha t threa t wa s grea t enough , th e 
arguments culminate d i n secession. 11 

Reunion an d Reconstructio n shoul d hav e ende d th e matter . Bu t 
"states' rights," of course , remained a  significant argumen t agains t eac h 
act o f Reconstructio n and , for tha t matter , o f th e secon d Reconstruc -
tion i n th e mid-twentiet h century . Th e historica l coincidenc e o f 
"states' rights " argument s wit h pro-slavery , pro-discrimination , an d 
pro-segregation politic s i s enoug h t o mak e thei r reviva l i n recen t 
Supreme Cour t decision s a t leas t a  bit , well , unseemly . Contex t 
matters when Chie f Justice Rehnquist insist s that local schools must b e 
saved from th e "Draconia n remedy " o f "indefinit e judicia l tutelage" i n 
a desegregatio n case , o r whe n Justice Scalia , i n anothe r desegregatio n 
case, insist s tha t "[w] e mus t soo n rever t t o th e ordinar y principle s o f 
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. .  .  ou r democrati c heritage"—"tha t publi c schooling , eve n i n th e 
South, should b e controlled b y locally elected authorities. " Again , th e 
principle i s unobjectionable i n the abstract : bu t la w is not mad e in th e 
abstract.12 

Frankly, i t doe s no t hav e muc h t o d o wit h principl e anyway . 
Again, th e affirmativ e actio n case s mak e thi s clear . I n 198 0 th e 
Supreme Cour t uphel d a  federa l set-asid e progra m fo r minorit y 
contractors; unde r th e Fourteent h Amendment , Chie f Justic e Burge r 
said, Congress wa s entitled t o considerabl e deference . Bu t i n 198 9 the 
Supreme Cour t invalidate d a  similar program, thi s one enacte d by th e 
Richmond Cit y Council . I n explainin g th e distinction , Justic e 
O'Connor relie d upo n a  sor t o f revers e federalism : 

Congress, unlik e an y Stat e o r politica l subdivision , ha s a  specifi c 
constitutional mandat e t o enforc e th e dictate s o f th e Fourteent h 
Amendment. Th e powe r t o "enforce " ma y a t time s als o includ e th e 
power t o defin e situation s whic h Congres s determine s threate n 
principles of equality and to adopt prophylactic rules to deal with those 
situations. Th e Civi l War Amendments themselves worked a  dramatic 
change i n th e balanc e betwee n congressiona l an d stat e powe r ove r 
matters o f race . 

"We simply note, " O'Conno r concluded , "wha t should b e apparent t o 
all—§ 1 of the Fourteenth Amendmen t stemme d from a  distrust o f stat e 
legislative enactment s base d o n race ; § 5 i s .  .  / a positiv e gran t o f 
legislative power ' t o Congress. " Indeed , i t wa s "apparent " als o t o 
Justice Scalia : " A soun d distinction, " h e wrote , "betwee n federa l an d 
state (o r local ) actio n base d o n rac e rest s not onl y upo n th e substanc e 
of the Civi l War Amendments, but upon socia l reality and governmen -
tal theory. " 

The followin g year , Justic e Brenna n relie d upo n precisel y thi s 
distinction t o uphol d anothe r federa l affirmativ e actio n plan . 
O'Connor an d Scalia were among the dissenters. Bu t i n 199 5 they ha d 
their majorit y again , an d the y overrule d th e Brenna n decision . 
"Congruence," O'Conno r wrot e fo r th e Court , require s tha t affirma -
tive action plan s enacte d b y th e federa l an d stat e governments receiv e 
the sam e scrutiny . Neithe r sh e no r Scali a explaine d thei r apparen t 
change o f heart . "Ironically, " Justic e Steven s wrot e i n dissent , "afte r 
all of the time , effort, an d paper thi s Cour t ha s expended i n differenti -
ating betwee n federa l an d stat e affirmativ e action , th e majorit y toda y 
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virtually ignore s th e issue . I t provide s no t a  word o f direc t explana -
tion fo r it s sudden an d enormous departur e fro m th e reasoning in pas t 
cases."13 

The prio r opinion s becam e lik e th e Reconstruction s themselves : i t 
was a s i f the y neve r were . 

The Public/Privat e Dichotom y 

There i s a  world imagine d b y America n constitutiona l law . I t i s a 
world o f free  markets , unrestricte d b y th e state ; a  worl d o f free 
individuals, unencumbere d b y thei r government . I t i s a  worl d i n 
which th e la w play s n o discernabl e role , a  real m o f socia l an d 
economic lif e i n whic h th e people , freely , mak e thei r ow n way . Th e 
winners an d loser s i n thi s worl d ar e no t th e "specia l favorite s o f th e 
law"; the y ar e th e one s wh o deserv e t o win , naturally . Lega l rules , 
egalitarian o r otherwise , ar e powerles s here , i n th e real m o f th e 
"private." 

Such a  world , o f course , coul d hardl y exist . A s a  genera l matter , 
there ar e n o purel y privat e choice s an d n o trul y fre e markets . Ther e 
never were . Th e politica l Progressivis m o f th e lat e nineteent h an d 
early twentiet h centurie s force d perhap s th e mos t coheren t defens e o f 
the non-interventionis t ideal , an d fo r a  while , socia l Darwinis m an d 
laissez-faire economics had their day. Bu t as John Whiteclay Chamber s 
notes, th e defens e o f th e self-regulatin g marke t a t th e daw n o f th e 
Progressive Era was already somewhat embarrasse d b y certain politica l 
truths: federa l lan d grant s to railroads , protective tariffs , th e effort s t o 
stabilize currency , and , a s the labo r movemen t grew , over t antiunio n 
actions, including the deployment o f federal troops t o suppress strikes . 
Yes, there were "private " right s in free-market America , bu t the y wer e 
created an d carefull y maintaine d b y publi c action. 14 

In th e specifi c contex t o f th e struggl e fo r equality , however , th e 
"public-private" dichotom y doe s have a  certain "textual " justification . 
The Fourteent h Amendmen t provide s tha t n o "State " shal l den y th e 
equal protectio n o f th e laws ; th e constitutiona l claim , then , i s 
necessarily premise d o n som e actio n o r omissio n b y th e stat e tha t 
effectuates a  denial of it s duty t o equall y protect . Ther e mus t be , then, 
some publi c action—o r inaction—a s a  predicat e t o a  constitutiona l 
complaint. 
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There wa s plent y o f bot h i n th e postbellu m South : th e State s 
enforced, encouraged , an d acquiesce d i n a  comprehensiv e schem e o f 
social and economic oppression o f the freedmen. I t was neither purel y 
"private" no r alway s overtl y "public, " bu t t o th e framer s o f Recon -
struction, i t hardl y mattered : i f th e state s weren' t actuall y doin g it , 
they wer e darne d sur e no t doin g enoug h abou t it . Eithe r way , th e 
framers deliberatel y explained , th e state s wer e denyin g th e freedme n 
the "equa l protection " o f th e law . 

But Justice Bradley' s opinio n i n th e Civil  Rights  Cases  rejected thi s 
understanding—an understandin g h e himsel f seeme d t o shar e bot h 
before an d afte r th e decision—an d transforme d th e "Stat e denial " 
requirement, b y actio n o r inaction , int o on e o f "Stat e action. " Th e 
rigid public-private dichotom y tha t resulte d ha d n o foundatio n i n th e 
text o r histor y o f the Fourteenth Amendment , an d i t certainly ha d n o 
experiential foundation ; i t was , however , a  convenien t fictio n fo r 
preserving th e principle s o f th e Compromis e o f 1877 . I n th e process , 
what wa s virtually a  tautology—there wa s always some stat e action o r 
inaction—became a  hopeless abstraction and , ultimately, lifeless dogma . 
As lon g a s "th e state " wa s no t guilt y o f over t forma l discrimination , 
there wa s n o inequalit y fo r purpose s o f th e Constitution . 

One o f the mos t significan t achievement s of the second Reconstruc -
tion wa s in realizing the obviou s influenc e o f the state on wha t Justic e 
Bradley—and th e anti-Reconstructio n Democrat s wh o precede d 
him—had insiste d wa s purel y "private. " Thu s i n 194 8 th e Suprem e 
Court foun d "stat e action" wher e state courts enforc e privat e discrimi -
nation through raciall y restrictive deed covenants; in 1958 , where stat e 
officials encourag e o r caus e privat e racia l discrimination ; an d i n 1961, 
where stat e agencie s ar e integra l participant s wit h privat e actor s i n a 
scheme o f racia l discrimination , o r wher e the y fai l t o preven t o r 
remedy tha t discrimination. 15 

Through i t all , th e Cour t avoide d a n outrigh t repudiatio n o f 
Bradley's public-privat e dichotomy : i t jus t alway s foun d sufficien t 
public action . Bu t reconcilin g theor y an d practic e i s no t eas y whe n 
the theory ha s no practica l integrity ; th e resul t wa s language lik e this , 
from a  unanimous opinio n o f th e 198 3 Court : 

The questio n . . . i s whethe r th e realit y o f privat e biase s an d th e 
possible injur y the y migh t inflic t ar e permissibl e consideration s fo r 
removal of an infant chil d from th e custody of its natural mother . W e 
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have littl e difficult y concludin g tha t the y ar e not . Th e Constitutio n 
cannot control such prejudices bu t neither can it tolerate them. Privat e 
biases may be outside the reach of the law, but the law cannot, directly 
or indirectly , giv e them effect . "Publi c official s swor n t o uphol d th e 
Constitution ma y no t avoi d a  constitutiona l dut y b y bowin g t o th e 
hypothetical effect s o f privat e racia l prejudice tha t the y assum e to b e 
both widely an d deeply held." 16 

In th e pas t fe w decade s i t ha s becom e increasingl y clea r tha t th e 
public-private dichotom y i s very much aliv e in constitutional decision -
making; indeed , th e curren t Cour t ha s reasserted i t wit h a  vengeance. 
The recent trilogy o f "race " cases is illustrative. Segregatio n no w i s not 
de jure—th e produc t o f publi c action—bu t d e facto—th e produc t o f 
"private decision-makin g an d economics" : a s such , i t i s beyon d th e 
reach o f th e federa l courts . Economi c inequitie s no w ar e cause d no t 
by stat e actors , bu t b y privat e decisions , eithe r "societa l discrimina -
tion" or idiosyncratic "entrepreneuria l choices" : as a consequence, there 
is n o justificatio n fo r racia l preferences , set-asides , o r othe r remedia l 
legislation. Votin g habit s no w reflec t individua l decisions , no t th e 
logical collective response to a shared experience of official suppression : 
as such , i t i s "demeaning " t o sugges t tha t ther e i s a  "black " politica l 
community. 

The sub-text t o the re-sanctification o f the private realm—of privat e 
choices, privat e markets , privat e decisions—i s th e vindicatio n o f a 
social an d economi c orde r tha t exist s independent o f thi s stat e action : 
a natura l meritocracy , a  natural order . So , in desegregatio n case s like 
Missouri v.  Jenkins,  whit e student s atten d nearl y all-whit e school s 
because thei r parents , afte r all , ca n affor d t o liv e i n suburba n (rea d 
"better") neighborhoods , an d they outperform thei r minority counter -
parts i n conventiona l measure s o f achievemen t becaus e the y are , afte r 
all, academically advance d (rea d "better") . I n affirmativ e actio n case s 
like Adarand Constructors,  Inc.  v.  Pena, white contractors routinely ar e 
awarded contract s because , afte r all , the y submi t th e lowe r (rea d 
"better") bids . I n votin g right s case s lik e Miller  v.  Johnson,  whit e 
candidates kee p winnin g election s fro m whit e electora l majoritie s 
because they are , after all , the more popular (rea d "better" ) candidates . 
Socially, academically , economically , an d politically , superio r effort s 
and superio r talent s yiel d thei r jus t rewards . 



The Constitution Is  Powerless: Myths of Equality |  35 7 

Of course , there is another perspective, one that recognizes the long-
standing role o f publi c force s i n shaping th e racia l hierarchy . I t i s no t 
a matte r o f "merit" : i t i s much mor e a  matte r o f carefull y cultivate d 
advantage. Desegregatio n case s lik e Jenkins  suddenl y loo k quit e 
different i n this view: residential options , i t emerges, have been shape d 
by generation s o f officia l an d unofficia l segregation , an d academi c 
achievement b y generation s o f educationa l deprivatio n an d cultura l 
hegemony. Affirmativ e actio n case s lik e Adarand  loo k differen t a s 
well: biddin g possibilities , i t emerges , ar e limite d b y th e economi c 
realities of bondin g requirements , insurance premiums , the economie s 
of scale , an d th e pervasiv e networ k o f busines s connections , realitie s 
forged i n th e lon g histor y o f economi c racia l oppression . An d ne w 
understandings infor m votin g right s cases like Miller: electoral success , 
it emerges , i s fairly traceabl e no t onl y t o th e carefull y manufacture d 
public obsessio n wit h race , bu t mor e specificall y t o well-documente d 
official action s creating minority neighborhood s whil e simultaneousl y 
precluding th e possibilit y o f minorit y electora l districts . Ther e i s 
nothing natura l o r neutra l abou t an y o f this : merit , i n fact , i s no t 
merely contingent , i t i s raciall y biased . A s th e titl e characte r o f 
Richard Delgado' s TheRodrigo  Chronicles  exclaims, "Meri t sounds lik e 
white people' s affirmativ e action!" 17 

Delgado's wor k add s a n importan t experientia l elemen t t o th e 
critique o f "stat e action" : a s Delgado writes , "[w] e know , indee d w e 
live, th e bogu s public-privat e distinction. " Indeed , th e sanctificatio n 
of "privat e choices " look s particularl y bogu s fro m thi s perspective . 
Black schoolchildren , afte r all , d o no t choos e t o atten d segregate d 
schools; blac k contractor s d o no t choos e a n economi c schem e tha t 
gives thei r whit e counterpart s seventy-fiv e contract s fo r thei r ever y 
one; an d blac k voter s d o no t choos e t o shar e a  commo n politica l 
interest forge d b y th e histor y an d contemporar y realit y o f socia l an d 
economic oppression . Th e worl d to o ofte n i s not th e worl d subordi -
nated peopl e choos e t o liv e in , bu t i s instea d th e worl d chose n fo r 
them.18 

Similar criticism s ma y b e levele d agains t th e doctrina l requiremen t 
that discriminatio n b e "purposeful. " Th e requiremen t mirror s th e 
futile searc h fo r a n individua l wit h th e tru e freedo m t o ac t i n a  trul y 
free market . Quit e asid e fro m it s failing s eithe r a s a n evidentiar y 
requirement o r a s a policy tool , the intent requiremen t depict s a  world 
far remove d fro m th e worl d i n which th e victims o f racia l discrimina -
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tion live . It s focus o n th e stat e o f min d o f th e discriminator y acto r is , 
first, quit e irrelevan t t o th e experienc e o f discrimination—and , a s a 
consequence, t o th e fac t o f inequality—and , second , quit e difficul t t o 
square wit h contemporar y understanding s o f huma n behavior . A s 
Charles Lawrenc e notes : 

Traditional notions of intent do not reflect the fact that decisions about 
racial matter s ar e influence d i n larg e par t b y factor s tha t ca n b e 
characterized a s neither intentional—in the sense that the outcomes are 
random, fortuitous , an d uninfluence d b y th e decisionmakers ' beliefs , 
desires, and wishes—nor unintentiona l . . . . W e do no t recogniz e th e 
ways in which ou r cultural experienc e has influenced ou r beliefs abou t 
race or the occasions on which those beliefs affec t ou r actions. In other 
words, a  large part o f the behavior that produces racia l discriminatio n 
is influenced b y unconscious racia l motivation. 19 

The cultura l contex t i n whic h thes e un - an d subconsciou s belief s an d 
motivations ar e forme d is , o f course , significantl y th e produc t o f 
official actions . Indeed , law , i n al l it s forms , mad e "race. " 

The question begge d b y al l these cases is essentially on e o f responsi -
bility: whe n shoul d "th e state " b e accountable eithe r fo r th e disparat e 
impacts o f it s own action s (i.e. , for discriminator y "effects, " whateve r 
the anthropomorphic "intent" ) o r fo r discriminatio n no t obviousl y it s 
own (i.e. , discriminatio n tha t migh t i n par t b e characterize d a s 
"private" or "societal") ? Th e two scenario s tend to collapse i n practice: 
schools ar e i n fac t raciall y segregated , market s ar e i n fac t raciall y 
skewed, vote s ar e i n fac t cas t alon g racia l lines , an d th e centra l 
question—whether i t i s conceive d i n term s o f "intent " o r "causa -
tion"—is whethe r th e stat e i s oblige d o r permitte d t o d o somethin g 
about it . 

The difficulty wit h the Suprem e Court' s approac h t o these issues is 
that i t has treated the question o f "responsibility " a s an empirica l one : 
is ther e evidenc e o f som e intentiona l stat e action ? Bu t stat e action , 
even i f i t i s no t conceive d o f i n th e broa d term s envisione d b y th e 
Fourteenth Amendment' s framers , i s everywhere ; th e questio n 
becomes, invariably , on e o f degree . Attempt s t o refram e th e questio n 
in quantitative terms—ho w muc h state action is there? how intentiona l 
is it ? ho w significan t a  causa l facto r i s it?—inevitabl y fail . An d the y 
should, because , i n th e fina l analysis , the questio n i s not a n empirica l 
one a t all . 
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The questio n i s no t whe the r th e stat e intentionall y cause d discrimi -
natory behavior , o r demographi c changes , o r racia l disparitie s i n 
hiring, firing , o r voting : o f cours e i t di d nor—entirely—bu t o f cours e 
it did—'m  som e respects , t o som e extent . Th e questio n i s whether , 
given th e natur e o f th e stat e participation , th e severit y o f th e harm , 
and th e necessit y an d likelihoo d o f redress , i t i s righ t an d prope r t o 
demand o r a t leas t permi t remedia l actio n b y th e state . Thi s i s no t 
empirical; i t i s political . I t i s mayb e eve n moral . A n d th e answer s w e 
have bee n givin g ar e simpl y embarrassing . 

Tradi t ion 

In 189 6 the Suprem e Cour t uphel d Louisiana' s "equa l bu t separate " 
rail accommodat ion s law . Justic e Brow n explained : 

the cas e reduce s itsel f t o th e questio n whethe r th e statut e o f Louisian a 
is a reasonable regulation , an d with respec t to this there must necessaril y 
be a  large discretio n o n th e par t o f th e legislature . I n determinin g th e 
question o f reasonableness , i t i s a t libert y t o ac t wit h referenc e t o th e 
established usages , customs , an d tradition s o f th e people , an d wit h a 
view t o th e promotio n o f thei r comfort , an d th e preservatio n o f th e 
public peac e an d goo d order . 

Brown di d no t explai n whos e "traditions " h e wa s upholding ; i t wa s 
clear, however , whic h group s consti tute d "th e people " fo r purpose s o f 
his inquiry. 20 

Fast-forward a  century . Th e Cour t ha s rule d tha t separat e i s 
inherently unequal , bu t it s commi tmen t t o th e desegregatio n effor t 
appears i n doubt . Concurr in g i n a  desegregation case , Justice An ton i n 
Scalia writes , 

We mus t soo n rever t t o th e ordinar y principle s o f ou r law , o f ou r 
democratic heritage , an d o f ou r educatio n tradition : tha t plaintiff s 
alleging Equal Protection violations mus t prove intent and causation an d 
not merel y th e existenc e o f racia l disparity ; tha t publi c schooling , eve n 
in th e South , shoul d b e controlle d b y locall y electe d authoritie s actin g 
in conjunctio n wit h parents ; an d tha t i t i s "desirable " t o permi t pupil s 
to atten d "school s neares t thei r homes." 21 
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Again traditions : legal , political , an d social . Bu t whos e ar e they , 
really? I n wha t sens e ar e the y trul y "ours" ? 

There i s a  dange r tha t lurk s behin d thes e invocation s o f "our " 
traditions. No t al l these traditions wil l well serve all the people al l the 
time. Tradition s nearly always exclude; traditions very often suppress ; 
traditions sometime s subordinate . Thi s i s particularl y tru e o f ou r 
traditions relatin g t o "race, " which , perhap s mor e tha n most , hav e 
neatly divide d us into a  traditional majorit y an d minority , encourage d 
each t o develo p it s ow n traditions , an d unfailingl y incorporate d th e 
majoritarian tradition s int o meritocrati c scheme s tha t deepe n th e 
division an d rigidif y th e hierarchy . 

"Our" tradition s hav e a  color , an d tha t colo r i s usually white . 
Even "goo d traditions " ca n exclude . Whe n th e deman d fo r 

uniformity preclude s th e consideratio n o f contex t an d perspective , 
those tradition s tha t onc e promise d liberatio n fro m oppressio n ca n 
become it s instruments. Nearl y a  century ago , the firs t Justice Harla n 
dissented fro m th e decisio n i n Plessy  v.  Ferguson;  h e propose d a 
countertradition, declarin g th e Constitutio n "color-blind. " Take n i n 
context, appearing , a s i t did , i n th e sam e paragrap h a s th e otherwis e 
oxymoronic declaratio n tha t "th e humbles t i s th e pee r o f th e mos t 
powerful," Harlan' s proclamatio n wa s nothin g shor t o f a n ac t o f 
existential rebellion: a  recognition o f the reality of racial subordinatio n 
and a  refusa l t o accep t it . Bu t th e meaning s o f tradition' s sign s ar e 
unstable, an d wit h th e shift  i n cultura l valences , "colorblindness " ha s 
become th e guardia n o f th e statu s quo . A s Patrici a William s writes , 

When segregatio n wa s eradicate d fro m th e America n lexicon , it s 
omission le d man y to actuall y believ e tha t racis m therefore n o longe r 
existed. Race-neutralit y in law was the presumed antidote for rac e bias 
in rea l life . Wit h th e entrenchmen t o f th e notio n o f race-neutralit y 
came attacks on the concept of affirmative actio n and the rise of reverse 
discrimination suits . Blacks , for s o many generations deprive d o f jobs 
based o n the colo r o f ou r skin , ar e now told tha t w e ought t o fin d i t 
demeaning t o b e hire d base d o n th e colo r o f ou r skin . Suc h i s th e 
silliness o f simplisti c either-o r inversion s a s remedie s t o comple x 
problems.22 

The unthinkin g invocatio n o f traditio n exclude s to o man y truths . 
In it s indifference t o context , i t distorts ; in it s indifference t o perspec -
tive, it i s biased. I n it s pretense tha t th e dominan t traditio n i s the on e 
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tradition, i t oppresses ; an d i n it s blindnes s t o it s ow n rol e i n th e 
construction o f differences , i t enlarge s th e space s tha t separat e us . 

The claim here i s not tha t "tradition " ha s no place i n constitutiona l 
analysis, bu t onl y tha t th e ter m i s in nee d o f som e critica l assessmen t 
and mor e meaningfu l explication . Th e caution , i n short , i s against th e 
nonreflexive relianc e on tradition , agains t the assumptio n tha t ther e i s 
but on e "tradition, " an d tha t i t i s unfailingly good . Traditions , afte r 
all, ma y no t b e universal , o r a t leas t no t universall y beneficial . 

Consider th e Suprem e Court' s curren t favorit e tradition , "color -
blindness." I t find s expressio n i n th e contention s tha t racia l classifica -
tions are inherently an d uniformly suspect , and that, a s a consequence, 
racial quotas, preferences, and gerrymands are presumptively unconsti -
tutional. Th e tradition ha s both a  normative an d a positive dimension . 

The forme r i s manifes t i n a n almos t obsessiv e desir e t o exclud e 
"race" fro m publi c discourse , a s if, throug h ou r willfu l ignorance , w e 
could mak e i t simpl y vanish . Bu t thi s view entail s a  series of assump -
tions tha t shoul d no t g o unchallenged . One , mor e o r les s empirical , 
is tha t rac e wil l matte r les s i f w e consciousl y refus e t o tal k abou t it . 
But nothin g i n ou r histor y o r contemporar y realit y suggest s tha t th e 
results o f th e coerce d silenc e approac h t o publi c discourse—impose d 
here quit e asymmetrically—wil l b e anythin g les s tha n perverse . 
Another i s the implici t assumption , mad e explicit i n another o f Justice 
Scalia's concurrin g opinions , tha t "race " inherentl y devolve s int o 
questions o f bette r o r worse , tha t w e canno t "classify " withou t 
"judging." Bu t ther e i s simply n o reaso n tha t thi s mus t b e th e case , 
not, a t least , i f w e trul y understan d "race. " Finally , th e normativ e 
commitment assumes , quit e explicitly , tha t th e cost s o f race-tal k 
outweigh it s benefits . Thu s th e affirmativ e actio n decisions , observ e 
T. Alexander Aleinikof f an d Samue l Issacharoff , ultimatel y manifes t a 
program o f "equality " "dedicate d t o th e pursui t o f socia l peace rathe r 
than socia l justice. " But , perhaps , n o justice , n o peace. 23 

The positiv e dimensio n o f th e commitmen t t o colorblindness , 
meanwhile, entail s a  literal inabilit y o r unwillingnes s t o se e color an d 
its effects . Fo r example , th e Richmon d affirmativ e actio n decisio n 
manifests wha t Patrici a Williams has described a s a "lawyerly languag e 
game of exclusion an d omission," i n which the city' s evidence of racia l 
discrimination i s disaggregate d an d dismissed . Whit e contractors , 
Justice O'Conno r concedes , were gettin g ove r 9 9 percent o f th e city' s 
contracts, bu t tha t migh t hav e bee n becaus e th e blac k citizen s o f 
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Richmond—half th e population—didn' t reall y wan t them : the y ma y 
have bee n makin g differen t "entrepreneuria l choices. " Thus , a s 
Williams notes, "the social text, no matte r how uniform an d exclusive , 
could no t b e called exclusionary i n the absence of proof tha t peopl e o f 
color eve n want t o b e recipient s o f municipa l contracts. " Thi s force d 
separation o f individua l choic e fro m socia l constrain t i s echoed i n th e 
opinion's repetitiv e invocatio n o f th e standar d dichotomies : publi c 
versus private , stat e versu s federal , pas t versu s present , fac t versu s 
opinion. "Societa l discrimination " i s converte d int o a n amorphou s 
claim b y thi s relentles s disaggregatio n o f experience , leavin g a 
fragmented landscap e i n whic h "racia l powe r ha s bee n mediate d 
out."24 

What emerge s i s a n almos t congenita l blindnes s t o th e realit y o f 
racial hierarchy : "[w]hit e folks, " write s Richar d Delgado , "neve r se e 
their ow n racia l an d clas s advantage." Buttresse d b y th e metaphysica l 
pretenses o f equa l opportunity , whit e justic e re-create s a  worl d i n 
which economi c disparitie s reflec t no t racism , bu t difference s i n 
"special qualifications " an d "entrepreneuria l choices. " I n thi s white -
washed tradition , th e oppressio n an d privilege s o f rac e ar e consigne d 
to a  distant place an d time, yielding a  myth o f innocenc e an d neutrali -
ty, "th e product o f th e blissful , self-servin g ignoranc e tha t come s fro m 
never havin g bee n o n th e wron g sid e o f a  hirin g decisio n becaus e o f 
race o r gender." 25 

The conventiona l appeal s t o tradition—t o "colorblindness, " t o 
"neighborhood schools, " t o "ou r democrati c heritage"—manifes t th e 
desire to ensur e tha t thi s reimagined pas t wil l somehow b e the future . 
But i t i s a past sanitize d b y th e myopi a o f colorblindness , cleanse d o f 
dissonant voices . Wha t emerge s i s only a  jurisprudence o f nostalgia . 

But t o mak e a  ne w future , w e mus t com e t o term s wit h th e past , 
and no t b e slave s t o it . W e mus t lear n how , a s Walte r Lippma n 
counseled i n 1914 , "t o substitut e purpos e fo r tradition." 26 

Formal Equality : Rac e 

It wa s Justice Brow n i n Plessy v.  Ferguson  who offere d th e moder n 
explication o f th e constitutiona l guarante e o f equality : 

If th e two race s are to mee t upo n term s o f socia l equality , i t mus t b e 
the resul t o f natura l affinities , a  mutua l appreciatio n o f eac h other' s 
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merits, and a voluntary consent of individuals. Legislatio n is powerless 
to eradicat e racia l instincts , o r t o abolis h distinction s base d upo n 
physical differences , an d th e attemp t t o d o s o ca n onl y resul t i n 
accentuating th e difficultie s o f th e presen t situation . I f th e civi l an d 
political right s o f bot h race s b e equal , on e canno t b e inferio r t o th e 
other civilly or politically. I f one race be inferior t o the other socially, 
the constitutio n o f th e Unite d State s canno t pu t the m upo n th e sam e 
plane.27 

To b e sure , th e specifi c holdin g i n Plessy,  that separatio n doe s no t 
connote o r constitut e a n inequality , wa s undone b y Brown v.  Board  of 
Education. An d th e lin e o f twentieth-centur y case s tha t include s 
Brown—Shelley v.  Kraemer  an d Sweatt  v.  Painter  precedin g it ; Cooper 
v. Aaron,  Loving  v.  Virginia,  an d Green  v.  New  Kent  County  School 
Board followin g it-—seeme d t o rejec t Plessy's  dubious premise s an d t o 
obliterate it s shallo w logic . 

But n o victor y i n constitutiona l la w i s permanent , an d s o Plessy 
again lives . "Natura l affinities " an d "racia l instincts " ar e rebor n i n a 
hypothesized d e fact o segregatio n tha t represent s no t centurie s o f 
official racism , but "privat e choices. " Affirmativ e actio n legislatio n "i s 
powerless . . . t o abolis h distinction s base d upo n physica l differences , 
and th e attemp t t o d o so " bot h demean s th e beneficiarie s an d offend s 
the disadvantaged minority, "accentuatin g the difficulties o f the present 
situation." Eve n th e forma l symmetr y o f "separat e bu t equal " i s 
revived: "consistency " no w require s tha t a  presumptio n o f minorit y 
business disadvantag e b e viewed wit h th e sam e suspicion a s Jim Cro w 
legislation, renderin g irrelevan t bot h th e contex t an d conten t o f th e 
legislation. Abov e all , the Constitution secure s only a  "legal" or "civil " 
equality: i f "on e rac e b e inferio r t o th e othe r socially, " th e Constitu -
tion canno t pu t the m o n th e sam e plane, because , well , "Governmen t 
cannot mak e u s equal. " 

It i s all back: the naturalisti c conceptio n o f "race " and "racism" ; th e 
natural o r "social " orde r agains t whic h la w i s powerless ; th e empty , 
arid, isolated guarante e o f forma l lega l equality indifferen t t o context , 
blind t o al l th e realitie s o f socia l life . Ther e wa s n o grea t outcr y i n 
early 199 7 whe n Justic e Scali a tol d a  Columbi a Universit y audienc e 
that, yes , i f i t ha d bee n a  cas e o f firs t impression , h e coul d wel l 
imagine votin g agains t th e plaintiff s i n Brown  v.  Board  of  Educa-
tion—no grea t outcr y because , as Reconstruction's framer s migh t hav e 
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it, hi s Cour t ha s alread y robbe d u s o f th e substanc e o f tha t decision , 
and cheate d u s wit h th e shadow . 

Concurring i n th e Richmon d affirmativ e actio n decision , Scali a 
offered thi s counsel : 

The difficult y o f overcomin g th e effect s o f pas t discriminatio n i s a s 
nothing compared with the difficulty o f eradicating from our society the 
source of those effects, whic h is the tendency—fatal t o a Nation such as 
ours—to classif y an d judg e me n an d wome n o n th e basi s o f thei r 
country o f origi n o r the colo r of their skin. 28 

It was , o f course , a  politica l judgment , an d asid e fro m th e apparen t 
irony tha t i t emanate d fro m a n avowedl y apolitical  justice , i t seeme d 
quite unexceptional . Bu t on e phras e make s i t extraordinary , a 
coupling o f terms that goe s quite to the heart o f the modern discussio n 
of "race" : "t o classif y an d judge. " I t i s indeed tru e tha t fo r centuries , 
to "classify " wa s t o "judge. " Bu t i s i t invariabl y th e case : mus t 
"race"—for al l time, in all contexts—carry connotation s o f superior an d 
inferior? 

Scalia an d a  majority o f hi s Cour t believ e tha t i t must . Th e stor y 
of "race " tha t the y tel l remain s a n essentialis t one , a  stor y tha t 
understands rac e a s somethin g innat e an d immutable . Withi n thi s 
story, i t i s impossible t o distinguis h betwee n th e social , economic, an d 
political forces o f racia l exclusion, oppression, an d disadvantage on th e 
one hand , an d th e claim s o f innat e inferiorit y o n th e other . Withi n 
such a n understandin g o f race , th e Cour t i s abl e t o sugges t tha t th e 
commitment t o desegregatio n i s insulting , tha t affirmativ e actio n i s 
stigmatizing, an d tha t racia l blo c votin g i s oppressive . 

It i s onl y withi n suc h a  stor y tha t th e recognitio n o f a  minorit y 
perspective—a "black " voice , fo r example—i s demeaning . Bu t tha t i s 
the erro r o f essentialism , fo r ther e i s no nee d t o reduc e individual s t o 
"race" or reduc e "race " to a  single view. To o much , afte r all , is lost i n 
the process : rac e i s constructed a t to o man y intersection s an d i n to o 
many context s t o permi t th e suppressio n o f dissonanc e bot h withi n 
and betwee n racia l communities . 

Such a n untenabl e conceptio n o f "race"—a s a  natural , inherent , 
immutable characteristic—obscure s th e cultura l processe s o f creatin g 
"race." I t ignore s th e trut h o f "race " a s a  socia l construct , thoug h 
perhaps, give n th e uniqu e rol e o f "race " i n th e construction s an d 
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reconstructions o f ou r officia l traditions , i t i s more accurat e t o spea k 
of "race " a s Cornel Wes t does , a s a "politica l an d ethical " construct. 29 

But t o sa y tha t "race " i s politically constructe d i s to asser t rathe r 
than den y it s real salience. I t i s only whe n "race " is absurdly divorce d 
from it s politica l meanin g tha t "racism " magicall y fade s fro m con -
sciousness. Oppressio n an d privileg e the n becom e distan t memories ; 
equality—formal, symmetrical , elegant, and empty—becomes "perfect. " 
The racia l hierarch y lef t i n plac e b y thi s desiccate d visio n o f equalit y 
becomes inevitable , a s natura l a s the "race " tha t define s it : we simpl y 
cannot b e mad e equal . Tha t i s the grea t wron g tha t inhere s i n thi s 
supposed "color-blindness" : tha t i n denyin g th e realitie s o f "race, " i t 
simultaneously denie s th e possibilit y o f a  genuin e equality . 

By focusin g o n th e proces s o f constructin g race—on , historically , 
"racism"—we recover the prospects for a  genuinely reconstructed race , 
for a  benign "race"-ism , fo r difference s tha t ar e no t hierarchical , fo r a 
world i n whic h w e ca n indeed "classify " ye t no t "judge. " What , afte r 
all, wil l b e lef t o f "race " i f th e race s are—socially , economically , 
politically, really— equal? Th e traged y i s that w e ma y neve r fin d out . 

It i s simply no t plausibl e tha t w e wil l b e abl e t o reconstruc t "race " 
without th e benefi t o f "race"-consciou s measures . Requirin g "color -
blind" decisio n makin g ma y eliminat e th e ol d over t form s o f racia l 
discrimination, bu t i t leaves intact—and indee d legitimates—the deepl y 
entrenched biase s o f America n la w an d life . A s Richar d Delgad o 
writes, "Faciall y neutra l law s canno t redres s mos t racism , becaus e o f 
the cultura l backgroun d agains t whic h suc h law s operate. Bu t eve n if 
we could someho w contro l fo r this , formally neutra l rule s would stil l 
fail t o redres s racis m becaus e o f certai n structura l feature s o f th e 
phenomenon itself. " Moreover , th e attemp t t o expos e th e proces s i s 
not welcomed : socia l scienc e evidenc e i s "misleading " an d "unneces -
sary," statistic s "inconclusive, " contex t "irrelevant. " Nothin g matter s 
but th e lette r o f th e law ; but tha t law , a s Jerome McCrista l Culp , Jr. , 
summarizes, "ha s straine d an d contorte d itsel f unde r th e constraint s 
imposed b y th e histor y o f racism. " 

Some o f thos e wh o hav e le d th e struggl e fo r racia l justic e ar e lef t 
now t o struggl e agains t despair . Derric k Bel l no w urge s a  "racia l 
realism": America, he reluctantly concludes , offers n o realisti c hope o f 
achieving equalit y throug h law . Th e Court' s recen t decision s are , i n 
this view , no t a t al l anomalous : America n la w wa s no t designe d t o 
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ensure rea l equality . "S o la w works, " Delgad o concludes . "Bu t i t 
operates t o preserv e racia l advantage , t o maintai n th e statu s quo. " 

It i s the wors t par t o f ou r nationa l heritage . Joh n Hop e Frankli n 
writes, 

Racial segregation, discrimination, and degradation are no unanticipated 
accidents in this nation's history. The y stem logically and directly from 
the legac y tha t th e foundin g father s bestowe d upo n contemporar y 
America. Th e denia l o f equalit y i n th e yea r o f independenc e le d 
directly t o th e denia l o f equalit y i n th e er a o f th e bicentennia l o f 
independence. Th e so-called compromises in the Constitution o f 178 7 
led directly to the argument s in our own time that we can compromise 
equality wit h impunit y an d someho w us e th e Constitutio n a s a n 
instrument t o preserv e privileg e an d t o foste r inequality . I t ha s thu s 
become easy to invoke the spiri t o f the founding father s wheneve r we 
seek ideological support for the social, political, and economic inequities 
that hav e become a  part o f the American way. 30 

Formal Equality : Intelligenc e 

"Smartness" provide s on e o f th e ways—perhap s no w th e primar y 
way—that w e preserv e privilege , an d s o i t shoul d com e a s no surpris e 
that the conception o f "intelligence " in modern American constitution -
al la w substantiall y mirror s th e conceptio n o f "race" : i t to o i s 
something innat e an d immutable . Occasionally , i n cases like Washing-
ton v.  DaviSy  the concept s g o han d i n hand ; i n othe r cases , the y ar e 
simply differen t aspect s o f th e natura l order . I n al l cases , essentialis m 
prevails: t o b e "smart " o r no t i s t o be , a s wit h "race, " primaril y o r 
exclusively that,  an d uniforml y that , fo r al l time , an d i n al l contexts . 

The Suprem e Court' s bes t chanc e t o clarif y it s conceptio n o f th e 
"smart" perso n cam e i n 1984 , when i t wa s calle d o n t o determin e th e 
status o f peopl e wit h menta l retardatio n i n th e Court' s comple x 
hierarchy o f judicia l scrutiny . Th e case involved a n effor t t o establis h 
a grou p hom e fo r mentall y retarde d adults ; a  Texa s cit y viewe d th e 
group hom e a s a  "hospita l fo r th e feebleminded " an d denie d th e 
necessary permit . I n th e end , th e Suprem e Cour t foun d th e city' s 
decision unreasonable . 

But i t also concluded tha t mentall y retarded people a s a class neither 
needed nor deserve d specia l judicial protection. Unlik e discriminatio n 
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against whit e contractors , fo r example , discriminatio n agains t peopl e 
with menta l retardatio n coul d b e justifie d b y th e sam e deferentia l 
standard applie d i n case s o f economi c distinctions , lik e th e one s 
between optician s an d optometrists , whic h th e Cour t uphel d i n on e 
case, or between th e manufacturers o f filled mil k and margarine, which 
the Cour t uphel d i n another . Discriminatio n agains t peopl e wit h 
mental retardatio n wa s n o mor e suspiciou s tha n thes e busines s 
distinctions. Thi s wa s so , Justice Whit e explained , becaus e mentall y 
retarded peopl e "hav e a  reduced abilit y t o cop e wit h an d functio n i n 
the everyda y world. " "The y ar e thus different, " h e offered , "immuta -
bly so , in relevant respects , and the States ' interest i n dealing with an d 
providing fo r the m i s plainly a  legitimate one. " 

The meanin g o f "immutabl y so " wa s obvious , eve n i f i t wa s als o 
obviously wrong . Bu t wha t di d Whit e mea n whe n h e claime d tha t 
mentally retarde d peopl e wer e "differen t .  .  .  in  relevant  respects"? 
Relevant how , an d to what? Whit e elaborated: "w e should loo k t o th e 
likelihood tha t governmenta l actio n premised o n a  particular classifica -
tion i s valid as  a general matter,  no t merel y t o th e specific s o f th e cas e 
before us" ; and , h e concluded , "menta l retardatio n i s a  characteristi c 
that th e governmen t ma y legitimatel y tak e int o accoun t in  a  wide 
range of decisions " (emphasi s added) . 

That th e explanatio n seem s o n firs t impressio n s o unobjectionabl e 
is a  testament t o th e entrenche d natur e o f th e essentialis t conceptio n 
of intelligenc e generally , an d o f menta l retardation—diminishe d 
intelligence—specifically. Bu t Justic e Marshal l wa s no t fooled . Th e 
way h e sa w it , White' s assertio n tha t menta l retardatio n i s generally 
relevant violate d th e mos t fundamenta l nor m o f th e equa l protectio n 
guarantee: i t stereotyped. Fro m som e perceived difference , i t induce d 
a generalize d disability , ignorin g variations , first , amon g individuals , 
and second , amon g contexts . 

Regarding the first , Marshal l explained , "tha t som e retarde d peopl e 
have reduced capacitie s in some areas does not justify usin g retardatio n 
as a  prox y fo r reduce d capacit y i n area s wher e relevan t individua l 
variations i n capacity d o exist. " Tha t someon e ma y have an extremel y 
low I Q ma y wel l b e "relevant " to , fo r example , colleg e admission s 
decisions; bu t tha t di d no t automaticall y mea n tha t mil d o r moderat e 
mental retardatio n wa s relevant t o decision s involvin g th e locatio n o f 
group homes , fo r example , o r th e right s t o hav e an d rais e children . 

As fo r th e second : 



368 |  The  Constitution Is  Powerless: Myths of  Equality 

the suggestion—that the standard of review must be fixed with referenc e 
to the number of classifications t o which a  characteristic would validly 
be relevant—is similarly flawed. Certainl y the assertion is not a logical 
one; tha t a  characteristi c ma y b e relevan t unde r som e o r eve n man y 
circumstances does not suggest any reason to presume it relevant under 
other circumstances where there i s reason to suspec t i t i s not. 

Marshall offere d a n exampl e tha t clearl y expose d th e danger s o f 
essentialist thought , an d th e pitfall s o f ignorin g th e significanc e o f 
context: " A sig n tha t say s 'me n only ' look s ver y differen t o n a 
bathroom doo r tha n a  courthous e door." 31 

But wha t i s s o patentl y clea r i n th e cas e o f gende r i s to o eas y t o 
miss in th e cas e o f intelligence . I t i s far to o eas y to assume , a s Whit e 
did, tha t diminishe d intelligence—or , ips o facto , superio r intelli -
gence—is someho w "generally " relevant . Performanc e o n a n I Q test , 
however, should no t hav e such an all-pervasive significance . W e reall y 
should no t mak e i t tha t important . 

For tw o centuries , defender s o f th e natura l orde r hav e bee n certai n 
that the y wer e defendin g th e truth , an d equall y certai n that , i n th e 
process, they were defending ou r cultur e fro m th e degrading effects o f 
the egalitaria n delusion . Whil e the y n o longe r spea k overtl y o f a 
"white man' s government, " i t i s clear tha t bot h thei r truth s an d thei r 
fears have , i n substance , remaine d constan t righ t throug h thi s day . 

In a  recen t essay , Universit y o f Delawar e psychologis t Lind a S . 
Gottfredson offer s t o expos e th e "egalitaria n fictio n an d collectiv e 
fraud" tha t obscure s th e trut h o f racia l inferiority . "Whil e scientist s 
have no t ye t determine d thei r source, " Gottfredso n writes , "th e 
existence of sometimes large group difference s i n intelligence is as well-
established a s any fac t i n the social sciences. " I n denying o r concealin g 
this well-establishe d fact , w e perpetuat e a  mos t harmfu l lie : 

enforcement o f the lie is gradually distortin g an d degrading al l institu-
tions an d processes where intelligenc e i s at leas t somewha t important . 
. .  .  Society i s thus bein g shape d t o mee t th e dictate s o f a  collectiv e 
fraud. Th e fictio n i s aiding an d abettin g bigot s to a  far greate r degree 
than any truth could, because its specific side-effects—racial preferences , 
official mendacity , free-wieldin g accusation s o f racism , an d fallin g 
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standards—are creatin g dee p cynicis m an d broa d resentmen t agains t 
minorities, blacks in particular , amon g the citizenry. 32 

All th e ol d argument s ar e here . Egalitarianis m i s degrading ; 
egalitarianism encourage s racia l conflict . Egalitarianism , no t th e 
history an d realit y o f bias , is distorting ou r H [s]ociety"; egalitarianism , 
not th e history an d reality o f racism , is stimulating "broa d resentmen t 
against minorities , black s i n particular , amon g th e citizenry, " a 
citizenry, evidently , tha t doe s no t embrac e "minorities , black s i n 
particular." W e hav e nothin g t o loo k forwar d t o bu t continue d 
decline, al l becaus e w e won' t acknowledg e on e simpl e truth : whit e 
people ar e smarte r tha n black . 

But this truth, o n closer examination, i s surprisingly equivocal , eve n 
as Gottfredson describe s it : "Whil e scientist s have no t ye t determine d 
their source , th e existenc e o f sometime s larg e grou p difference s i n 
intelligence is as well-established a s any fact i n the social sciences." Bu t 
identifying th e "source, " i t woul d seem , i s a  matte r o f som e import ; 
"sometimes large" differences are , presumably, matche d b y difference s 
that ar e no t s o "large" ; neithe r o f th e operativ e terms—neithe r th e 
racial "group " no r th e "intelligence " wit h whic h i t i s correlated—i s 
itself "well-established, " b y Gottfredso n o r anybod y else ; an d i f th e 
"social sciences " ar e no t establishin g "facts " an y bette r tha n this , the n 
"social scienc e fact " i s truly a n oxymoron . 

It i s hard no t t o wonder : i f th e fact s o f superiorit y an d inferiorit y 
are s o wel l established , the n wh y al l th e equivocation ? An d i f th e 
equivocation i s merely a n attempt t o manifes t goo d science , then wh y 
do al l the condition s an d qualifier s disappea r whe n th e claim s shift , a s 
inevitably the y do , t o th e terrai n o f th e political ? 

Here i s a  hypothesis : th e "truth " o f th e natura l orde r ha s t o b e 
described i n tentative , ambiguous , equivoca l terms , becaus e state d 
directly, i t i s so obviousl y a  lie. O n th e othe r hand , th e concomitan t 
political claims-mus t b e asserted in strong, clear, and unqualified terms , 
because onl y th e forc e o f politica l rhetori c ca n sustai n th e "truth " o f 
the natura l order : onl y appeal s t o th e wors t part s o f ou r politica l 
heritage ca n obscur e th e rea l natur e o f inequality . Th e "truth, " i n 
short, need s powerfu l fiction s t o sustai n it . 

The ne t effec t o f thes e fictions , politica l an d legal—ther e i s rarel y 
any differenc e here—i s actuall y twofold : t o preserv e th e concep t o f a 
natural orde r an d t o preserv e i n fac t th e hierarchie s o f socia l an d 
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economic life , al l in spite of , an d sometimes eve n i n the nam e of , th e 
guarantee o f th e equa l protectio n o f th e laws . I t produce s a  certai n 
self-perpetuating monotony : i t i s always the sam e people an d group s 
of peopl e wh o ar e "smart, " wh o ar e "superior, " wh o ar e "qualified, " 
who should—an d do—en d u p o n top , an d wh o ar e permitted , a s a 
consequence, t o constitut e "society " an d "th e citizenry. " Th e rule s 
that replicate this pattern are "neutral"; the pattern itself—the order—is 
"natural." An y effort t o pierce the veil of legalism is "misleading"; any 
effort t o break the monotony i s "distorting and degrading" and creates 
impermissible "specia l favorite s o f th e law. " 

There i s n o escapin g th e bel l curve , then , becaus e w e ar e no t 
permitted t o try . Bu t i f the bel l curv e i s the truth, then we shoul d a t 
least abando n th e fiction s tha t sustai n it . 



An Epilogu e 
The Next Reconstruction 

There ma y b e a  story withi n th e stor y here , and i t wil l b e 
the las t stor y o f thi s book . Th e la w i s blind, willfull y o r not , t o th e 
steady replicatio n o f advantage s an d biase s because , perhaps , i t to o 
embraces them , an d i t i s quit e obliviou s t o it s ow n self-perpetuatin g 
patterns o f disadvantag e an d exclusion . La w is made by lawyers , and , 
importantly, lawyer s ar e made by law . There' s no t a  lot o f room her e 
for ne w perspectives . 

Consider tha t la w student s ar e admitte d int o la w schoo l base d o n 
their aptitude fo r th e study o f law, an aptitude measure d i n substantia l 
part b y their performance o n a  standardized test , the LSAT. Admitte d 
students ar e then traine d t o "thin k lik e a  lawyer," an d thei r succes s i n 
that tas k i s subsequentl y measure d b y examination s tha t hav e no t 
much change d i n severa l generations . Performanc e o n thos e tests , a s 
measured b y studen t grades , ar e substantiall y correlate d wit h perfor -
mance o n th e LSAT , which , o f course , i s ho w th e folk s wh o creat e 
that standardize d tes t sta y i n business . A t th e en d o f thre e years ' 
training, graduatin g student s receiv e on e fina l tes t o f thei r abilit y t o 
"think lik e a  lawyer" i n th e for m o f a  mega-test, the ba r examination , 
performance o n whic h correlate s wit h thei r la w schoo l grade s and , 
hence, th e LSAT . Thu s student s wh o ar e admitte d int o la w schoo l 
based o n thei r measure d aptitud e fo r thinkin g like lawyers ar e traine d 
to thin k lik e lawyer s an d admitte d int o th e professio n base d o n thei r 
success i n learnin g t o thin k lik e lawyers . Whe n the y becom e 
professionals, then , w e shoul d perhap s no t b e terribl y surprise d if , i n 
the cours e o f solvin g th e problem s presente d t o them , the y ten d t o 
think like—wel l o f course—lawyers . 

Folks complai n abou t thi s al l th e time . Lawyers , the y say , ar e 
argumentative; lawyer s ar e coldl y deductive ; lawyer s mak e bi g issue s 
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out o f littl e words ; lawyers talk i n circles ; lawyers loo k fo r loopholes ; 
lawyers alway s obfuscate ; lawyer s ar e savagel y competitive ; lawyer s 
don't car e abou t people , abou t thei r rea l problems , abou t th e rea l 
world. I'v e don e som e o f thi s complainin g myself , mos t recently , 
about fiftee n pages ' worth . 

So here , perhaps , i s an idea . I t i s admittedly quixoti c an d Utopia n 
and optimisti c t o a  fault , but , t o borro w a  phrase, "yo u tal k abou t a 
dream, you tr y t o mak e i t real. " An d i n a  few generations , o r mayb e 
a fe w generation s more—well , wh o knows ? 

So here' s th e idea : Let' s mak e lawyer s ou t o f som e peopl e wh o 
don't thin k lik e lawyers—a t least , no t i n the conventiona l sense—an d 
maybe ou t o f peopl e wh o neve r will . Let' s make lawyers ou t o f som e 
people wh o ar e smart i n differen t ways , people wh o ar e really goo d a t 
practical problem-solving, an d people who are extraordinarily kind and 
compassionate, an d peopl e wit h a  heightene d sens e o f situatio n an d 
context, and people wit h a powerful commitmen t t o their community , 
and people wh o ar e especially creative , and deeply spiritual , and mora l 
and ethica l an d mayb e eve n just . Som e o f the m won' t hav e don e s o 
great o n th e LSAT ; som e o f the m wil l hav e don e jus t plai n lousy . 
And they'l l b e th e one s w e recrui t mos t heavily . 

We wil l have , o f course , certai n assessmen t problems . Identifyin g 
people wh o ar e real kind o r spiritua l o r committe d t o thei r communi -
ty ma y no t b e a n eas y matter : ther e are , to date , no standardize d test s 
of thes e qualities . Bu t i f we ca n creat e test s to determin e somebody' s 
aptitude fo r conventiona l lega l analysis—i f w e ca n create , fo r tha t 
matter, test s fo r somethin g a s broa d an d organi c a s "genera l intelli -
gence"—then I  a m quit e certai n tha t w e coul d creat e test s fo r thes e 
other qualities , i f w e merel y pu t ou r mind s t o i t an d ou r heart s int o 
it. Maybe , fo r tha t matter , w e would no t b e constraine d b y standard -
ized test s a t all : mayb e w e coul d gaug e kindness , spirituality , o r 
community commitmen t i n mor e practica l o r experientia l terms , b y 
considering, fo r example , ho w ou r applicant s actuall y liv e thei r lives . 

It ma y tak e a  while t o wor k ou t th e particulars , an d i t ma y tak e a 
while longe r fo r u s t o transcen d ou r long-hel d biases . Eventually , 
though, we'l l ge t al l kinds o f differen t folk s int o ou r schools , wit h al l 
kinds o f differen t aptitudes . We' d ge t folk s wit h som e differen t 
perspectives too . Woul d tha t mean , fo r example , tha t we' d ge t mor e 
black Americans , d o the y hav e a  unique , an d uniquel y valuable , 
perspective? O f cours e the y do , an d s o do othe r minoritie s o f "race, " 
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and s o d o poo r folks , an d s o d o folk s wit h disabilities , an d s o d o al l 
the uniquely gifte d peopl e we'd be recruiting, and if we can get enoug h 
of the m int o la w school , the y jus t migh t b e willin g t o shar e thei r 
perspective, an d share thei r gifts , and hel p u s rebuild th e profession i n 
ways tha t reflec t thei r variou s strengths , instea d o f excludin g folk s 
because o f thei r suppose d weaknesses . 

Some peopl e won' t muc h lik e thi s plan . They' d fus s an d fum e 
about merit , an d inferiority , an d qualification s an d al l tha t ol d tire d 
nonsense they'v e bee n trottin g ou t t o exclud e peopl e fo r centuries . 
Ironically, man y o f th e peopl e wh o woul d thro w a  tantru m i f w e 
really tried t o democratiz e th e lega l profession ar e the sam e ones wh o 
are always carpin g abou t th e lawyers . Well , now we' d se e where the y 
really stand . 

And when we were done, when we'd really democratized "lawyers, " 
I'll be t yo u w e then democratiz e th e laws . No t jus t i n letter , no t jus t 
in theory , bu t i n practice , i n th e wa y la w i s experienced . Ou r ne w 
lawyers woul d no t tolerat e empt y formalisms , an d neithe r woul d ou r 
reconstructed laws . 

Some o f th e ol d hierarchie s woul d b e swep t awa y quickly . "Race " 
would surel y b e one; i t never had anything going for i t anyway, excep t 
the inequitie s fashione d b y law . Tak e awa y thos e inequities—reall y 
take them away—an d ther e won' t b e muc h lef t t o b e "race"-is t about . 

Some othe r hierarchie s migh t tak e longer . Som e part s o f th e orde r 
are s o har d t o escape ; som e change s woul d reall y requir e som e faith . 
But maybe , a t some point , perhap s severa l more generation s dow n th e 
line, we' d tak e a  reall y bol d chance . Som e day , a t som e la w school , 
we'd admi t somebod y wh o ha d a  lousy LSA T an d a  low I Q t o boot . 
He'd nee d som e help : we'd hav e to modif y ou r curriculu m some , an d 
the way w e taught, an d als o ou r examinations . An d whe n h e becam e 
a lawyer , he' d stil l nee d ou r help : som e thing s h e couldn' t d o alone . 
But mayb e tha t woul d b e th e beaut y o f it , mayb e that' s whe n we' d 
really lear n abou t th e law . 

What insight s woul d h e offer ? Wha t clarification s woul d h e 
demand? Wha t woul d b e hi s vision o f th e la w a s i t i s practiced, a s i t 
is lived? Ho w woul d th e la w change , when i t included— I mea n reall y 
included—him? It' s har d eve n to imagine ; bu t then , we kne w w e ha d 
a lon g wa y t o go . 

Some things , w e migh t suspect , woul d neve r mak e sens e t o him . 
The fus s ove r affirmativ e actio n migh t b e one . I t migh t no t b e eas y 
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to explain wh y we got into thi s business o f labeling people, o r why w e 
could no t us e those label s to ge t us out o f the mes s we created. I t ma y 
be especiall y har d t o convinc e hi m tha t law s designe d t o hel p peopl e 
had to b e treated the same as the laws that wer e designed to hur t the m 
in the firs t place . He' d probabl y se e things mor e lik e a  fellow name d 
Ed Murphy , a  guy wh o know s somethin g abou t labels , seeing a s ho w 
he's live d wit h on e o f th e toughes t label s al l hi s life : 

It i s ver y har d t o g o throug h lif e wit h a  label . Yo u hav e t o figh t 
constantly. Retarde d i s just a  word. W e have to separat e individual s 
from the word. W e use words like "retarded" because of habit—just like 
going shopping every week an d getting up in the morning . Th e word 
"retarded" mus t be there if you are going to give people help, but wha t 
the hel l i s the sens e of callin g someon e retarde d an d no t givin g them 
anything? 

So our bes t effort s t o explai n migh t fail ; i t migh t neve r mak e sens e t o 
him. An d the n mayb e i t woul d sto p makin g sens e t o th e res t us . 

Some peopl e woul d b e skeptical , som e scornful , som e would moc k 
us fo r wha t w e wer e tryin g t o do . " A mentall y retarde d lawyer, " 
they'd scoff , "there' s certain proof tha t you've gon e of f th e deep end. " 
We coul d tel l the m i t wa s only a  label, bu t the y kno w that , an d the y 
don't care . S o we' d sa y instea d tha t "it' s onl y law—it' s no t lik e it' s 
nuclear physics. " "An d besides, " we' d say , "we'v e see n wha t th e 
'smart' peopl e hav e don e wit h law , an d frankly , we'r e no t al l tha t 
impressed." 

Or mayb e w e wouldn' t sa y that a t all . Mayb e th e respons e woul d 
be different , differen t becaus e i t cam e fro m a  voic e that , unti l onl y 
recently, ha d no t muc h bee n heard . Mayb e i t woul d soun d lik e E d 
Murphy: " I don' t know . Mayb e I  used t o b e retarded . That' s wha t 
they sai d anyhow . I  wis h the y coul d se e m e now . I  wonde r wha t 
they'd sa y i f they coul d se e me holding dow n a  regular jo b an d doin g 
all kind s o f things . I  be t the y wouldn' t believ e it." 1 
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