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Yes, Virginia, there i s a Santa Clau s Alas , how drear y woul d 
be th e worl d i f there wer e n o Sant a Clau s Ther e woul d b e 
no childlik e faith , then , n o poetry , n o romanc e t o mak e tolera -
ble thi s existence . W e shoul d hav e n o enjoyment , excep t i n 
sense and sight . The Eterna l light with whic h childhoo d fill s th e 
world would be extinguished . 

—Francis Churc h 

Speak truth to power . —Elie Wiesel 
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CHAPTER I 

Introduction 
Different Stories 

A S T O R Y A B O U T T H E W A Y S O F P O W E R 

I a m Jewish . 
In th e fal l o f 1993 , m y four-year-ol d daughte r bega n a  preldndergarte n 

program i n a n experimenta l publi c schoo l i n Tulsa , Oklahoma . Tha t 
October, whe n m y wif e an d I  learne d tha t th e school , calle d th e May o 
Demonstration School , ha d displaye d an d decorate d a  Christma s tre e dur -
ing th e previou s year , we sen t th e followin g lette r t o th e principal : 

Dear Ms. Erling: 
As parent s o f a  May o student , w e reques t tha t th e May o Schoo l refrai n 

from celebratin g an y religiou s holidays . We realize tha t man y publi c school s 
routinely celebrat e religiou s holidays , particularl y th e Christia n holiday s o f 
Christmas an d Easter . Nonetheless, we hope tha t Mayo , because o f it s com -
mitment t o diversit y an d it s statu s a s a  flagshi p institutio n o f th e publi c 
school system , wil l assum e a  positio n o f leadershi p i n thi s regard . Publi c 
school celebration s o f holiday s inevitabl y plac e childre n wh o belon g t o 
minority (non-Christian ) religion s i n a  dilemma . Th e childre n mus t choos e 
between, o n th e on e hand , conformin g t o th e celebrator y practice s o f th e 
majority religio n or , o n th e othe r hand , refusin g t o participat e i n a n activit y 
that mos t i f no t al l o f th e othe r childre n perform . A n adul t facin g suc h a 
dilemma migh t fee l uncomfortable ; a  youn g chil d wil l likel y suffe r mor e 
intense injury . Suc h a  child will , at a  minimum, fee l a  distance an d exclusio n 
from th e May o community , o r worse , th e chil d migh t risk  over t ostracis m 
from peer s and a  loss of self-esteem. 

We believ e tha t thi s unfortunat e situatio n ca n b e avoide d simpl y b y no t 
celebrating an y religiou s holidays . W e understan d tha t man y individual s 

i 
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believe tha t certai n activities—suc h a s singin g Christma s songs , participatin g 
in a  Christma s play , tellin g Christma s stories , huntin g fo r Easte r eggs , an d 
constructing o r displaying symbols or ornaments , including a  Christmas tree , 
Christmas tre e decorations , a  Sant a Claus , o r Easte r eggs—ar e secula r an d 
merely recognize ou r American traditions . But from th e perspective o f a  reli-
gious minority , thes e activitie s an d symbol s clearl y denot e Christia n holi -
days; Christma s an d Easte r ar e mos t assuredl y no t secula r an d ar e no t 
holidays fo r Judaism, Islam , Buddhism , o r an y othe r non-Christia n religion . 
To us , th e America n tradition s tha t shoul d b e recognize d i n th e publi c 
schools ar e diversity , respec t fo r difference , an d th e separatio n o f religio n 
from governmenta l institutions (includin g the public schools). 

Possibly, man y wh o sympathiz e wit h ou r concern s migh t respon d b y 
proposing tha t May o recogniz e th e activitie s an d symbol s o f minorit y reli -
gions a s well as those o f Christianity . For example, in December, i t might b e 
suggested tha t a  Chanuka h Menora h (candl e holder ) an d a  Kwanzaa Kinar a 
(candle holder ) b e place d alongsid e a  Christma s tree . Unfortunately , suc h 
pluralistic displays—howeve r well-intentioned—fai l t o alleviat e th e difficultie s 
generated b y an y celebration s o f religiou s holiday s i n th e publi c schools . 
Pluralistic holida y display s ar e unlikel y t o protec t childre n o f minorit y reli -
gions fro m th e psychologica l an d educationa l injurie s discusse d above . An y 
religious activitie s o r display s inevitabl y wil l strai n th e Mayo communit y b y 
forcing childre n to choose between participating in religious activities or risk-
ing exclusio n an d self-doubt . Moreover , suc h pluralisti c displays , ofte n con -
sisting of token symbol s o f many religious holidays , trivialize the significanc e 
of each child' s heritage. And mos t important , i n an educational setting , these 
displays ten d t o confus e childre n b y denigratin g th e importan t difference s 
between religions . Th e celebration s o f distinctiv e religion s rarel y ca n b e 
equated: Chanuka h i s no t th e Jewis h Christma s (Chanuka h i s a  relativel y 
minor Jewis h holiday) , jus t a s Kwanza a i s no t th e African-America n 
Christmas (Kwanza a i s not a  religious holiday a t all) . In conclusion , a  schoo l 
policy sensitiv e simultaneousl y t o bot h th e importanc e o f religio n an d th e 
diversity o f religiou s practice s an d belief s shoul d prohibi t th e celebratio n o f 
all religious holidays. 

We mus t emphasiz e tha t w e d o no t wis h t o den y an y childre n th e jo y o f 
celebrating their religious holidays. We respect the desires of many within the 
Mayo communit y t o honor thei r religious traditions by celebrating with fam -
ily and friends i n their homes and a t their churches (o r synagogues, mosques, 
or other places of religious worship). We ask only that these traditions not b e 
observed at Mayo itself. 

We thank you for your consideration o f this matter . 

At first,  unknow n t o m y wif e an d me , ou r lette r prompte d th e principa l 
to as k a  Sit e Advisory Committee , consistin g o f thre e schoo l personne l an d 
five parent s o f May o students , t o conside r th e issu e o f "holiday " parties. 1 

When m y wif e eventuall y (thoug h inadvertently ) discovere d tha t th e 
Committee ha d place d thi s issu e o n th e agend a fo r it s nex t meeting , sh e 
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managed t o secur e a n invitatio n s o tha t w e coul d presen t ou r view s (th e 
principal had not give n copies o f our letter to the members o f the commit -
tee, supposedl y in an effor t t o protect ou r privacy). At the meeting , we dis-
tributed ou r lette r t o th e Committe e member s an d summarize d ou r 
position orally . 

In response , th e Committe e member s informe d u s tha t thi s matte r ha d 
been full y considere d th e previou s year . Fro m thei r perspective , th e 
Committee an d th e parent-teache r associatio n (PTA ) ha d thoughtfull y 
deliberated, with appropriate concer n fo r al l positions, and had decided no t 
to displa y a  Christma s tree , bu t t o displa y instea d a  "holiday " tre e durin g 
December. Moreover , th e childre n ha d merel y create d (secular ) ar t decora -
tions tha t wer e the n place d o n th e holida y tree ; thos e decorations , w e 
were told , wer e no t Christma s ornaments . Th e committe e member s in -
sisted tha t the y ha d handle d th e issu e wit h tremendou s "sensitivity" ; afte r 
all, the y noted , unlik e som e othe r schools , May o ha d no t displaye d a 
creche. (A s Dave Barry might say : I am no t makin g thi s up. ) Unconvince d 
by th e Committee' s professe d sensitivity , m y wif e emphasize d tha t sinc e 
the tre e wa s erecte d onl y i n December , it s displa y woul d strongl y sugges t 
to th e childre n tha t i t was , in fact , a  Christma s tree . I n response , th e on e 
Committee membe r wh o appeare d somewha t sympatheti c t o ou r positio n 
asked i f the religiou s symbolis m woul d b e neutralize d i f the tre e wer e dis -
played throughou t th e year . Hopeful fo r compromise , m y wife agree d tha t 
she would b e satisfied wit h this modification o f the schoo l policy (thoug h I 
found i t unsatisfactory). The committee the n voted to present t o the PTA a 
proposal to have the tree displayed al l year long. Before th e meeting ended , 
though, anothe r committe e membe r flatl y declare d tha t m y wif e an d I 
were being "ridiculous." 

At the next PTA meeting, the proposal was unanimously defeated . 

A D O M I N A N T S T O R Y A B O U T T H E 

S E P A R A T I O N O F C H U R C H A N D STAT E 

The establishmen t an d fre e exercis e clause s o f th e firs t amendmen t t o th e 
Constitution state : "Congres s shal l mak e n o la w respectin g a n estab -
lishment o f religion , o r prohibitin g th e fre e exercis e thereof." 2 In  recen t 
years, commentator s hav e discusse d exhaustivel y an d hav e dispute d vehe -
mently th e meaning s o f thes e religio n clauses . Do th e clause s prohibi t th e 
injection o f religiou s value s int o th e so-calle d publi c squar e o f politica l 
debate? Doe s th e establishmen t claus e prohibi t praying , moment s o f si -
lence, an d othe r religiou s o r quasi-religiou s activitie s i n publi c schools ? 
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Does th e fre e exercis e claus e requir e th e governmen t t o gran t religiou s 
exemptions fro m law s of genera l applicability? What doctrina l test s shoul d 
courts use to determine the scope of the two clauses? 3 

Regardless of the particular topical issue, though, nearly all discussions of 
the religion clause s build upon on e dominan t o r standard stor y of the sepa -
ration o f churc h an d state . Thi s oft-repeate d an d almos t universall y 
accepted stor y focuse s o n tw o themes . First , th e separatio n o f churc h an d 
state stand s a s a  constitutiona l principl e tha t promote s democrac y an d 
equally protect s th e religiou s freedo m o f al l Americans, especiall y religiou s 
outgroups, includin g Jews . Second , thi s principl e emerge s a s a  uniqu e 
American contributio n t o politica l theory . Sometime s thi s latte r them e i s 
modified t o acknowledg e tha t th e framer s o f th e first  amendmen t dre w 
upon Enlightenmen t politica l thought ; th e principle o f separation o f churc h 
and stat e i s the n understoo d a s a  politica l ide a spawne d durin g th e En -
lightenment tha t culminate d i n America n constitutionalism. 4 Eithe r way , 
commentators assum e tha t a t som e poin t i n th e histor y o f th e Unite d 
States, religious freedo m an d equalit y triumphe d ove r persecution , oppres -
sion, an d injustice . Indeed , th e dominan t stor y appear s i n differen t guise s 
only becaus e writer s disagre e abou t when  (an d no t whether ) religiou s lib -
erty ascended t o victory : either during th e late eighteenth century , afte r th e 
constitutional framin g an d th e adoptio n o f the first  amendment; durin g th e 
nineteenth century , after th e last official stat e establishments withered away ; 
or durin g th e twentiet h century , afte r th e Suprem e Cour t bega n seriousl y 
enforcing th e religion clauses against the state and federal governments . 

American lega l scholar s an d Suprem e Cour t justice s hav e lon g cele -
brated thi s dominan t stor y o f th e separatio n o f churc h an d state . I n th e 
nineteenth century , Davi d Dudle y Fiel d wrote : "I t i s th e reasonabl e an d 
lofty boas t o f this , our country , tha t i t has made religious freedom a  reality 
at last." 5 I n th e mid-twentiet h century , Leo Pfeffer , th e renowne d church -
state advocate and scholar , passionately declared : 

Before th e launching o f the American experiment , th e concep t o f religious 
liberty an d th e separatio n o f churc h an d stat e was—fo r al l practica l pur -
poses—unknown. Th e experimen t embodie d i n th e majesti c word s [o f th e 
religion clauses ] wa s a  uniquel y America n contributio n t o civilizatio n 
The principle of separation and freedom was conceived as a unitary principle. 
Notwithstanding occasional instances of apparent conflict, separation guaran-
tees freedom, an d freedom require s separatio n Whe n the constitutiona l 
fathers and the generation that adopted the Constitution formalized the con-
cept [o f separation of church and state] in the First Amendment, they there-
by imposed—and intended to impose—on future generation s of Americans in 
church and stat e a  great mora l obligation t o preserve thei r experiment an d 
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adhere strictl y t o th e principle they expressed . [And ] th e American peopl e 
have b y an d larg e bee n faithfu l t o th e obligatio n place d o n the m b y th e 
framers o f the First Amendment; church and state have been kept separate, 
and religious freedom has been preserved.6 

And again , i n 1993 , Stephen L . Carte r wrot e similarly : "Th e separatio n o f 
church and state is one of the great gift s tha t American political philosophy 
has presented to the world." 7 

The Suprem e Cour t to o ha s subscribe d t o th e dominan t story . Shortl y 
after Worl d War II, the Cour t wrote : "These words [i n the religion clauses ] 
of th e Firs t Amendmen t reflecte d i n th e mind s o f earl y American s a  vivid 
mental pictur e o f condition s an d practice s whic h the y ferventl y wishe d t o 
stamp ou t i n orde r t o preserv e libert y fo r themselve s an d fo r thei r poster -
ity. . .. Th e Firs t Amendment ha s erected a  wall between churc h an d state . 
That wal l must b e kep t hig h an d impregnable." 8 More recently , th e Cour t 
reiterated: "[Th e religio n clauses ] ar e recognize d a s guaranteein g religiou s 
liberty an d equalit y t o 'th e infidel , th e atheist , o r th e adheren t o f a  non -
Christian faith suc h as Islam or Judaism.'"9 

My purpos e i n thi s boo k i s t o challeng e th e tw o theme s o f thi s domi -
nant stor y o f churc h an d state . I n contestin g th e first  theme , I  argu e tha t 
the separatio n o f churc h an d stat e i s far mor e (o r far less ) tha n a  principl e 
protecting democrac y an d religiou s liberty . Contrar y t o th e dominan t 
story, th e separatio n o f churc h an d stat e stands , t o a  grea t extent , a s a 
political an d religiou s developmen t tha t manifest s an d reinforce s Christia n 
domination i n America n society . I n disputin g th e secon d them e o f th e 
dominant story , I  argue tha t th e separatio n o f churc h an d state , whether a 
principle or not, did not aris e first in America, either at the time of the con -
stitutional framing o r later. Rather, as a political and religious development , 
the separatio n o f churc h an d stat e ha s slowl y evolve d throughou t wester n 
history, beginnin g wit h th e initia l emergenc e o f Christianit y a s i t con -
tentiously separate d fro m Judaism . Thus , t o understan d th e growt h an d 
transformation o f th e concep t o f separatio n o f churc h an d state , I  follo w 
the historica l path o f two institutions—th e Christia n churc h an d th e state— 
from th e origins of Christianity to the present day . 

In challengin g th e dominan t stor y o f the separatio n o f church an d state , 
this book offer s a n extended stud y o f power i n a  specific context : I  explain 
or interpre t th e developmen t o f Christia n socia l powe r vis-a-vi s th e stat e 
and religiou s outgroups . Significantly , wit h regar d t o method , I  approac h 
the questio n o f power i n societ y fro m a  postmodern perspective . Unlik e a 
modernist approac h t o power , whic h typicall y locates power i n som e con -
scious or intentional center , such as an individual, a group of individuals, or 
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a sovereign, a postmodern approac h underscores tha t "power is everywhere 
and in everyone." 10 Hence, although I  explore th e evolutio n o f church an d 
state fro m premodernis m t o modernis m t o th e curren t tim e (postmod -
ernism o r modernism/postmodernism?) , I  use a  postmodern conceptio n o f 
power t o understan d development s throughou t al l o f thes e eras . Suc h a 
postmodern approac h i s justifie d becaus e I  d o no t seek , particularly , t o 
describe ho w individual s durin g th e variou s era s subjectivel y understoo d 
power in a broad sense . Rather, I  seek to describ e (o r interpret) ho w powe r 
operated through Christianit y during the different epochs . 

With thi s goa l i n mind , m y precis e metho d i s t o presen t wha t I  cal l a 
critical socia l narrativ e o f th e separatio n o f churc h an d state . In general , a 
critical socia l narrativ e i s a  narrativ e re-interpretatio n o f a  serie s o f socia l 
events an d development s tha t i s oriente d towar d uncoverin g ho w powe r 
operates. Roughly, in my narrative , I approach th e problem o f power fro m 
three perspectives : th e symbolic , th e structural , an d th e interactio n o f th e 
symbolic and structural . With regard to symboli c power, I  typically explor e 
how languag e o r discours e contribute s t o th e orientatio n o f power withi n 
society. With regar d t o structura l power , I  explore ho w powe r i s oriente d 
through th e contingen t relation s o f different socia l roles o r positions i n the 
organization o f society . Wit h regar d t o th e interactio n o f symboli c an d 
structural power, I  explore how they can combine to reinforce certai n soci -
etal effect s suc h a s domination . Fo r example , a  specifi c typ e o f discours e 
might operat e a s a n ideolog y tha t hide s o r legitimate s particula r socia l 
structures o f subjugation . 

I d o no t mea n t o sugges t tha t I  wil l describ e powe r onl y i n term s o f 
symbols, structures , an d thei r interactions . Frequently , th e working s o f 
power lie buried within layers of tradition and culture , so a critical narrative 
must penetrat e belo w th e surfac e an d int o history . In suc h a  situation , th e 
movement o f power become s eviden t i n th e sometime s intact , sometime s 
cracked, sometime s twisted , sometime s jumble d strat a o f a  historical sedi -
ment. Powe r lie s her e withi n it s own  formations . Tw o points , then , bea r 
emphasis. First , althoug h th e concept s o f symbo l an d structur e frequentl y 
help explai n o r interpre t th e formation s o r manifestation s o f power, i f on e 
follows a  postmodern approach , the n powe r shoul d b e conceptualize d i n 
multiple, flexible , an d tentativ e ways . On e shoul d no t attemp t t o neatl y 
cabin power merely to facilitate simpl e explanations o f complex social devel-
opments. Hence , i n th e cours e o f m y narrativ e o f churc h an d state , th e 
workings o f powe r ofte n emerg e mos t clearl y throug h th e detail s o f th e 
story rathe r tha n throug h an y predetermine d framewor k o f analysis . 
Second, to be reasonably complete , a critical social narrative shoul d consis t 
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of tw o parts : a  critica l histor y an d a  synchroni c critique . A  critica l histor y 
explores ho w particula r bu t contingen t symbol s an d structure s aros e an d 
evolved, while a synchronic critique analyzes how those symbol s and struc -
tures work to orien t power within societ y at a  certain point in time, partic-
ularly the present. 11 

Therefore, I  firs t presen t a  critica l histor y o f th e separatio n o f churc h 
and stat e a s i t develope d i n western society , followed b y a  synchroni c cri -
tique o r analysi s o f the separatio n o f churc h an d stat e in the Unite d State s 
of th e late r twentiet h century . Th e critica l histor y constitute s th e bul k o f 
the book . Thi s history begin s in chapte r 2  by focusing o n th e discours e o f 
the Ne w Testamen t i n th e contex t o f th e emergenc e o f Christianit y a s i t 
separated fro m Judaism . Mos t important , th e Ne w Testamen t fo r severa l 
reasons designate d Jews fo r specia l religiou s condemnatio n by , fo r exam -
ple, opposin g a  hellis h worl d o f Jewish carnalit y t o a  heavenl y worl d o f 
Christian spirituality . Throughou t wester n history , th e peculia r condemna -
tion o f "th e Jews" not onl y ha s bee n th e roo t sourc e o f antisemitis m bu t 
also ha s bee n enormousl y importan t t o th e developmen t o f Christianit y 
and th e state . I n particular , th e oppositio n betwee n Jewis h carnalit y an d 
Christian spiritualit y serve d a s th e symboli c framewor k fo r th e develop -
ment an d understandin g i n Christendo m o f th e secula r power o f th e stat e 
in relatio n t o th e spiritua l powe r o f th e church . Moreover , becaus e Jew s 
have constitute d a n insula r an d frequentl y despise d outgrou p withi n 
Christian societies , th e institution s o f bot h th e churc h an d th e stat e ofte n 
have sough t t o us e Jews, eac h t o it s ow n advantage . Since , partly fo r thi s 
reason, Jews frequentl y hav e bee n manipulate d an d persecuted , i f on e i s 
interested i n accurately gaugin g the degre e o f religious freedom an d equal -
ity i n wester n societies , the n th e statu s o f Jews—the prototypica l religiou s 
outgroup—can serv e as a convenient barometer . Consequently , whereas th e 
twin foc i o f m y critica l socia l narrativ e ar e th e institution s o f th e churc h 
and th e state , th e commo n threa d weavin g betwee n th e tw o i s th e treat -
ment o f Jews—in particular, the manifestations o f antisemitism. Thus, while 
I do no t inten d thi s book t o b e a  history o f antisemitis m pe r se , the stor y 
of antisemitism i n western societ y necessarily plays a  large role in my criti -
cal histor y o f churc h an d state . O f importance , then , I  understan d anti -
semitism fro m a  postmoder n perspective , consisten t wit h m y generall y 
postmodern approac h t o th e proble m o f power . Unlik e someon e wit h a 
more typicall y modernis t conceptio n o f antisemitism , I  d o no t limi t th e 
definition o f antisemitis m t o intentiona l o r consciou s anti-Jewis h action s 
and attitudes . Instead , i n thi s book , "antisemitism " refer s broadl y t o th e 
intentional o r unintentional , consciou s o r unconscious , hatred , dislike , 
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oppression, persecution, domination , an d subjugatio n o f Jews qu a Jews fo r 
whatever reaso n o r motivation , whethe r i t b e religious , cultural , ethnic , 
racial, or political.12 

After th e initia l discussion o f the New Testamen t an d th e emergenc e o f 
Christianity, th e critica l histor y continue s i n chapter s 2  throug h 5  b y fol -
lowing th e evolutio n o f churc h an d stat e i n Europ e throug h th e Roma n 
establishment o f Christianity , th e Christia n Middl e Ages , th e Christia n 
Renaissance an d Reformatio n i n continenta l Europe , an d th e Englis h 
Reformation, Civi l War, and Revolution.13 Chapter s 6  through 8  follow th e 
development o f churc h an d stat e i n North America : from th e colonia l era , 
to th e America n Revolutio n an d th e framin g o f th e Constitution , an d 
through th e nineteent h an d earl y twentieth centuries . In chapte r 9, 1 focu s 
on Americ a afte r Worl d Wa r II . During thi s time , the Suprem e Cour t firs t 
became heavily embroiled in issues of church an d state ; much o f this chap-
ter therefor e i s devote d t o reviewin g an d analyzin g th e Court' s decision s 
and opinion s i n th e particula r socia l contex t o f th e secon d hal f o f th e 
twentieth century . Finally, chapter 1 0 completes th e critica l socia l narrative 
by presenting a  synchronic critique o f the separatio n o f church and stat e in 
the postwa r era . I  diagnos e o r criticall y analyz e ho w th e constitutiona l 
principle o f separation o f church and state contributes t o the curren t orien -
tation o f power within American society . In so doing, I elaborate the three-
fold perspectiv e o n powe r b y explaining an d focusin g o n symboli c power , 
structural power , an d thei r interactio n i n th e contex t o f explorin g churc h 
and state in late-twentieth-century America . 

My conclusion , i n brief , i s tha t th e dominan t stor y o f th e separatio n o f 
church an d stat e i s woefully simplisti c and seriousl y misleading . The sepa -
ration o f churc h an d stat e di d no t magicall y an d suddenl y appea r i n th e 
United States . More important , the separation o f church and state does no t 
equally protec t th e religiou s freedo m o f all , including religiou s outgroups . 
To b e sure , I  d o no t argu e tha t religiou s outgroup s necessaril y woul d d o 
better withou t th e separatio n o f churc h an d state . I n som e instances , th e 
doctrine o f separatio n ha s protected religiou s outgroup s fro m oppression . 
But al l in all , the separatio n o f church an d stat e provides fa r less shelter fo r 
religious outgroup s tha n th e dominan t stor y woul d lea d on e t o expect . 
Moreover, th e separatio n o f churc h an d stat e impose s particula r cost s o r 
disadvantages o n outgroup s tha t ar e no t similarl y born e b y th e Christia n 
majority. Ultimately , th e dominan t stor y o f churc h an d stat e is  revealed t o 
be dominant no t onl y because i t is commonly accepted , but also because i t 
is told from th e perspective o f the dominant Christia n majority . An d tellin g 
the stor y o f religiou s freedo m an d equalit y fro m th e perspectiv e o f th e 
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dominant religio n ha s produced a  tal e tha t i s both self-congratulator y an d 
lacking i n nuance . M y critica l narrative , tol d fro m th e viewpoin t o f a n 
American Jew , reveal s th e constitutiona l principl e o f th e separatio n o f 
church and state to be a highly complex socia l phenomenon tha t flows pri-
marily fro m an d help s reproduc e th e Christia n dominatio n o f America n 
society and culture . 



CHAPTER 2 

Origins of Power 

The Emergence of Christianity and Antisemitism 

T H E N E W TESTAMEN T 

In 6 3 B.C.E. , Rome conquere d th e Jewish homelan d o f Israel , and from tha t 
time through th e first century C.E . and beyond, Israel remained a n occupie d 
Roman province.1 Nevertheless, the Jewish people continue d t o live accord-
ing to thei r professed covenan t wit h Go d tha t wa s articulated i n the Jewish 
laws o f th e Tora h (th e first five  books o f th e Hebre w Bible). 2 Many Jewish 
sects or groups coexisted a t that time, with Jesus and his followers (o r disci-
ples) constitutin g merel y on e o f thos e sundr y groups; 3 Jesus himsel f neve r 
imagined tha t h e was leading o r creatin g a  religion separat e from Judaism.4 

His followers , especiall y Paul , effectivel y invente d Christianit y onl y afte r 
Jesus' deat h whe n the y declare d tha t the y ha d a  new covenan t wit h God -
that is, a new testament—which supplanted the old (Jewish) one.5 

Jesus' disciple s di d no t writ e th e Christia n Gospel s o r th e remainde r o f 
the New Testamen t unti l the latte r part o f the first  century , a t leas t on e o r 
two generation s afte r hi s death. 6 Althoug h th e Ne w Testamen t containe d 
(and stil l contains) man y inconsistencies , i t decidedly condemne d (an d stil l 
condemns) Judais m a s a  religio n an d Jew s a s a  people . Indeed , startin g 
with the Gospe l o f Mark (writte n first) and culminating with the Gospe l of 
John (writte n last) , the fou r Gospel s seeme d t o progressivel y intensif y th e 
condemnation o f Jews an d Judaism. 7 Mos t broadly , th e Ne w Testamen t 
directly affronted Judais m by portraying it s covenant a s having been super -
seded b y th e Christia n one. 8 "Th e Jews"9 supposedl y ha d misunderstoo d 
their own  law s and covenan t wit h God. 10 Even worse, the New Testamen t 
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repeatedly declared that the Jewish covenant alway s had been defective an d 
that th e Jews neve r ha d know n God : "An d th e Fathe r himself , which hat h 
sent me , hath born e witnes s o f me . Ye have neithe r hear d hi s voice a t an y 
time, no r see n hi s shape . An d y e hav e no t hi s wor d abidin g i n you : fo r 
whom h e hat h sent , hi m y e believ e not." 11 Mos t important , accordin g t o 
the New Testament , the Jews were stubbornly an d tragically apostate : they 
not onl y had killed their own prophets , but ultimatel y the y killed  their own 
Messiah, Jesus.n 

The charg e o f deicid e agains t th e Jews wa s (an d stil l is ) centra l t o th e 
New Testamen t narrative. 13 Th e Gospe l o f Mar k effectivel y indicte d th e 
Jews, an d th e Gospel s o f Matthew , Luke , an d John directl y accuse d th e 
Jews o f "intentiona l murder." 14 Responsibilit y fo r Jesus ' deat h thu s wa s 
squarely place d o n th e Jews, wh o supposedl y acknowledge d a s muc h b y 
chanting, "Hi s bloo d b e o n us , and o n ou r children." 15 John eve n portray s 
the Jews a s insisting  that Jesus b e crucifie d despite  the protestations o f th e 
Roman procurator, Pilate . 

And from thenceforth Pilate sought to release [Jesus] : but the Jews cried out, 
saying, I f tho u le t thi s ma n go , tho u ar t no t Caesar' s friend : whosoeve r 
maketh himself a  king speaketh against Caesar . When Pilate therefore hear d 
that saying , he brought Jesus forth, an d sat down in the judgment sea t in a 
place that i s called the Pavement, but in the Hebrew, Gabbatha. And it was 
the preparation of the passover, and about the sixth hour: and he saith unto 
the Jews, Behold your King! But they cried out, Away with him, away with 
him, crucify him. Pilate saith unto them, Shall I crucify your King? The chief 
priests answered, We have no king but Caesar. Then delivered he him there-
fore unto them to be crucified. And they took Jesus, and led him away.16 

Not onl y wer e th e Jews accuse d o f killin g Jesus, the y supposedl y con -
demned Jesus for blasphemy agains t Jewish law. The Jews, that is , executed 
Jesus for religious infractions. Fo r instance, the Gospel of John states : 

Pilate therefore wen t forth again , and saith unto [th e Jews], Behold, I bring 
him forth t o you, that ye may know that I  find no fault i n him. Then came 
Jesus forth , wearin g th e crow n o f thorns , an d th e purpl e robe . And Pilat e 
saith unto them, Behold the man! When the chief priests therefore an d offi -
cers sa w him, they crie d out , saying , Crucify him , crucify him . Pilate saith 
unto them, Take ye him, and crucify him: for I find no fault in him. The Jews 
answered him, We have a law, and by our law he ought t o die , because he 
made himself the Son of God.17 

Historical evidence , however, strongly suggest s tha t th e New Testamen t 
authors intentionall y fabricate d thi s descriptio n o f Jesus ' death. 18 Durin g 
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the firs t centur y C.E. , man y band s o f Jewish insurgent s oppose d Roma n 
rule, an d indeed , Jew s ultimatel y rebelle d (albei t unsuccessfully ) agains t 
Rome i n 66  C.E. 19 The leader s o f these insurgen t corp s wer e ofte n referre d 
to a s "kings" or "messiahs"—a s many claime d to b e the Jewish Messiah. In 
Judaism, th e Messiah ofte n wa s (an d is ) understood t o b e a  political leade r 
who wil l ushe r i n Jewis h sovereignt y an d worl d peac e (Christian s late r 
transformed thi s Jewish concep t s o tha t th e Messia h becam e Go d incar -
nate).20 Hence , fro m th e Roma n standpoint , Jesu s wa s merel y anothe r 
troublesome politica l agitato r (o r Messiah) , a  "dangerou s peasan t nui -
sance."21 Moreover , Pilat e wa s a  viciou s rule r wh o brutall y massacre d 
countless victim s (perhap s thousands) ; h e woul d no t hav e sympathize d 
with Jesus o r an y othe r insurgent. 22 Mos t likely , then , th e rulin g Romans , 
under Pilate' s command , wer e solel y responsibl e fo r killin g Jesus : th e 
Romans arreste d Jesus, summaril y trie d hi m i n a  military-type proceeding , 
sentenced hi m t o death , and execute d hi m b y crucifixion a s they di d simi -
larly wit h hundreds , an d perhap s thousands , o f othe r Jewish insurgents. 23 

Under an alternative an d weaker reading o f the sparse evidence , some Jews 
might hav e played , a t most , a  subsidiar y rol e i n Jesus' death . Tw o o f th e 
major Jewish sects of the time were the rival Sadducees and Pharisees—wit h 
the Pharisee s bein g th e direc t ancestor s o f moder n Jews. 24 Th e Roman s 
allowed th e Jews t o maintai n a  governing institution , th e Sanhedrin , whic h 
was divided into tw o separat e bodies , one political and th e othe r religious . 
The Roman s occasionall y ordere d th e politica l Sanhedrin , draw n fro m th e 
Sadducean aristocracy , t o examin e an d surrende r Jews charge d wit h sedi -
tion against Rome, with the Romans then passing and executing fina l judg-
ment. Th e politica l Sanhedri n thu s migh t hav e cooperate d i n the Romans ' 
condemnation o f Jesus as one o f many political agitators . Even if this wer e 
the case , however , neithe r th e Pharisee s no r th e religiou s Sanhedri n con -
tributed to Jesus' death. 25 

Why the n di d Jesus' follower s an d th e Ne w Testamen t disingenuousl y 
accuse th e Jew s o f killin g Jesus , an d o f doin g s o fo r religiou s reasons ? 
Apparently, Jesus' disciples were motivated chiefl y b y political self-interest ; 
in the word s o f John Domini c Crossan , a  Catholi c theologian , th e passio n 
narratives o f th e Ne w Testamen t were , quit e simply , "Christia n propa -
ganda."26 Onc e th e disciple s realized tha t few Jews were willing to conver t 
to Christianity , th e disciple s focused  thei r energie s o n convertin g th e 
Roman gentiles . Wit h tha t goa l i n mind , th e disciple s recognize d that -
regardless o f history—the y migh t furthe r thei r caus e b y blamin g th e Jews 
instead of the Romans for Jesus' death. Moreover, by blaming the Jews, the 
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Christians coul d minimiz e thei r antagonizatio n o f the powerfu l an d poten -
tially oppressive Roman government . And the Jews were an obvious scape -
goat: in an er a o f Jewish uprising s agains t th e Romans , the disciple s coul d 
conveniently accus e the Jews of defying th e entreaties o f the Roman agent , 
Pilate, eve n whil e the y presse d fo r Jesus ' death . Finally , b y blamin g th e 
Jewish religio n itsel f instea d o f th e politica l Sanhedrin , th e disciple s wer e 
able to accentuate the differences betwee n Christianit y and Judaism.27 

To understan d th e significanc e o f thi s fina l point , on e mus t recogniz e 
that Jesus' sudde n deat h presente d hi s follower s wit h potentia l ruin . The y 
were compelled eithe r to someho w explai n this violent turn o f events or t o 
admit tha t the y mistakenly  ha d believe d Jesus wa s th e Messiah prophesie d 
in th e Hebre w Scripture s (sinc e Jesus ha d failed  to ushe r i n Jewish sover -
eignty an d worl d peace) . Th e latte r choice—admittin g a  mistake—woul d 
ensure humiliatio n an d collaps e fo r th e disciples . Not onl y woul d the y b e 
acknowledging thei r ow n fallibility , but , perhap s mor e important , the y 
would b e implicitl y concedin g tha t the y inadvertentl y ha d contribute d t o 
Jesus' death . Th e Roman s execute d Jesu s becaus e the y feare d hi m a s a 
political insurgent , an d thei r fears wer e based largely on hi s followers' ow n 
messianic expectation s o f him . I f thos e messiani c expectation s wer e mis -
placed, the n hi s follower s ha d contribute d t o Jesus ' deat h b y futilel y an d 
falsely callin g him a Messiah.28 

The disciples , borrowing concept s from othe r (non-Judaic ) religion s an d 
philosophies, responde d t o thi s possibl e persona l catastroph e wit h tw o 
inconsistent assertions . First, they insisted tha t Jesus ha d die d for a  specifi c 
reason: t o aton e fo r humanity' s collectiv e o r origina l sin. 29 Second , the y 
maintained tha t Jesu s wa s no t trul y dead : h e wa s resurrecte d an d ha d 
ascended t o Heaven. 30 Thes e tw o assertion s suggested , then , tha t Jesus ' 
execution di d no t mar k hi s failur e an d defeat , bu t rathe r represente d on e 
episode i n a  continuin g cosmi c struggl e betwee n goo d an d evil , betwee n 
God and Satan. 31 And even in that one episode featuring Jesus' death, Jesus 
emerged victoriou s becaus e h e ha d atone d fo r huma n sin . Moreover , th e 
two assertion s grounde d th e professe d universalism  o f Christianity . 
According t o thi s Christia n dogma , all  humans inherite d th e stai n o f origi -
nal sin , and Jesus becam e incarnat e s o tha t h e coul d di e i n atonemen t fo r 
the si n of all  humanity. Christianit y therefor e insiste d (an d stil l insists) tha t 
it alon e provide s th e sol e an d universa l pat h t o salvation. 32 T o reinforc e 
these centra l assertion s regardin g Jesus' death , th e Christian s searche d th e 
Hebrew Scripture s fo r historica l passage s whic h the y coul d interpre t t o 
show that Jesus' life and death as the Messiah had been prophesied.33 Mos t 
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Jews, o f course , rejected  thi s re-interpretatio n o f thei r ow n histor y an d 
Bible. Consequently , th e disciple s sough t t o negat e th e Jews ' insistentl y 
Judaic understanding o f th e Hebre w Bible ; indeed, th e disciple s sought , i n 
effect, t o negat e Judaism itsel f i n thei r effor t t o bolste r th e Christia n inter -
pretation o f history as leading to Jesus as the Messiah. 34 

The Ne w Testamen t starkl y dramatize d bot h th e reaso n fo r an d th e 
consequence o f th e Jewis h apostasy . I f Jesus wer e engage d i n a  cosmi c 
struggle betwee n goo d an d evil , then th e Jews refuse d t o "believe" 35 Jesus 
because, supposedly, they were from th e Devil: 

Jesus said unto them, If God were your Father, ye would love me: for I pro-
ceeded forth and came from God ; neither came I of myself, but he sent me. 
Why d o y e no t understan d m y speech ? eve n becaus e y e canno t hea r my 
word. Ye are of your father the devil, and the lusts of your father ye will do. 
He was a murderer from the beginning, and abode not in the truth, because 
there is no truth in him. When he speaketh a lie, he speaketh of his own: for 
he is a liar, and the father o f it. And because I tell you the truth, ye believe 
me not.36 

The Jew s therefor e deserv e a  fat e o f endles s persecutio n an d suffering — 
until on e da y they finall y realiz e thei r apostas y an d voluntaril y believ e tha t 
Jesus was Christ . 

O Jerusalem , Jerusalem, thou  tha t killes t th e prophets , an d stones t the m 
which ar e sen t unt o thee , ho w ofte n woul d I  have gathere d th y childre n 
together, eve n a s a  he n gatheret h he r chicken s unde r her  wings, an d y e 
would not! Behold, your house is left unto you desolate. For I say unto you, 
Ye shall not see me henceforth, til l ye shall say, Blessed is he that cometh in 
the name of the Lord.37 

With thi s execratio n o f the Jews—they are literally condemne d t o Hell 38 

—the New Testamen t continuall y differentiate d an d relentlessl y denounce d 
Judaism. Onc e agai n borrowin g a  theme fro m othe r religion s an d philoso -
phies (here , particularly , Platonis t metaphysics)— a them e tha t eventuall y 
would become centra l to the development o f the doctrine of the separatio n 
of church and state—th e New Testamen t emphasize d a  dualism: the carnal -
ity of th e bod y wa s oppose d t o th e spiritualit y o f th e soul . The Jews wer e 
characterized an d revile d a s carnal , whil e Christian s wer e revere d a s spiri -
tual.39 The Jews were "born afte r th e flesh," 40 bu t Christian s "[w]alk in the 
Spirit [and ] shal l no t fulfil l th e lus t o f th e flesh." 41 Wherea s Christian s 
emphasized fait h i n eterna l salvation , th e Jew s mistakenl y emphasize d 
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works o r conduc t i n thi s world : "Bu t Israel , which followe d afte r th e la w 
of righteousness, hath not attaine d to the law of righteousness. Wherefore ? 
Because they sough t i t not b y faith, bu t a s it were by the works o f the law. 
For the y stumble d a t tha t stumblingstone." 42 Hence , th e Christia n Bibl e 
repeatedly referre d (an d stil l refers ) t o th e Jews a s hypocrites , blin d fools , 
and hard of heart becaus e they follow empt y laws bereft o f spirit . The Jews 
aimlessly dwelle d o n this-worldl y matters , whil e Christian s strov e fo r 
other-worldly glory. 43 Th e Ne w Testamen t capture d thi s oppositio n 
between Earth and Heaven—between Jewish carnalit y and Christian spiritu -
ality—in a metaphor tha t soo n would become crucia l to St . Augustine: "For 
here we have no continuin g city , but we seek one to come." 44 

While th e Ne w Testament' s dichotom y betwee n Jewis h carnalit y an d 
Christian spiritualit y eventuall y woul d becom e importan t t o th e develop -
ment o f th e doctrin e o f th e separatio n o f churc h an d state , th e Ne w 
Testament mor e directl y addresse d th e relatio n betwee n th e secula r an d 
religious realms . I n th e cours e o f onc e agai n denigratin g th e Pharisee s 
(Jews) fo r "thei r hypocrisy," 45 Jesu s reputedl y stated : "Rende r t o Caesa r 
the thing s tha t ar e Caesar's , and t o Go d th e thing s tha t ar e God's." 46 Thi s 
statement seeme d t o recognize an d approve o f the existence o f two realm s 
with separat e authorities : the civi l or politica l real m subjec t t o th e Roma n 
emperor an d th e religiou s real m subjec t t o God' s authority . Th e Christia n 
rejection o f th e Jewish Torah , which include d law s fo r al l aspects o f socia l 
and civi l life , facilitate d thi s recognitio n an d approva l o f th e Roma n civi l 
authority. I n effect , th e Christia n repudiatio n o f Jewish la w opene d a  ga p 
where the Roman civi l law could legitimately function (withi n the Christia n 
worldview).47 Thus , unsurprisingly , thi s Ne w Testamen t passag e conve -
niently furthere d th e earl y Christians ' politica l interest s i n relatio n t o th e 
Roman authoritie s an d th e Jews. In particular, thi s passage suggested , first , 
that contemporar y Christian s willingl y accepte d Roma n civi l authority ; 
second, tha t Jesus neve r ha d aspire d t o th e secula r kingshi p o f Israe l an d 
thus neve r ha d threatene d th e Roma n imperium  (secula r state) ; and third , 
that Jesus wa s a n enem y o f th e Jews, many o f who m clearl y oppose d th e 
Roman authorities. 48 In one brie f passage, then, the Christians were able t o 
ingratiate themselves with the powerful Roman s whil e simultaneously con -
demning th e disempowere d Jews . Nonetheless , on e mus t remembe r tha t 
while th e Ne w Testamen t her e acknowledge d Roma n civi l authority , tha t 
authority wa s limited t o this  world—the tempora l world o f the carna l Jews. 
Jesus Chris t reigne d suprem e i n th e onl y worl d tha t th e Ne w Testamen t 
deemed truly important, the eternal Christian Heaven of salvation . 
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T H E C H R I S T I A N D I S C O U R S E O F R E D E F I N I T I O N : 

A N E X C U R S U S O N P O W E R 

The discours e of the New Testament illustrate s clearly one type of power -
symbolic (especiall y linguistic ) power . I n particular , tw o o f th e centra l 
Christian theme s operat e imperialisticall y t o redefin e a  subcultura l Other , 
"the Jews." The firs t suc h them e i s the dualis m opposin g Christia n spiritu -
ality agains t Jewis h carnalit y an d th e correspondin g condemnatio n o f 
Judaism an d this-worldly affairs . Thi s componen t o f Christian dogm a rede-
fines Jew s b y excludin g the m fro m th e (acceptable ) communit y an d b y 
objectifying an d denigratin g them . The secon d Christia n them e i s the pro -
fessed universalis m o f Christianity : al l individual s ar e deeme d t o exis t 
within th e unit y o f th e Christia n body , s o tha t fait h i n Jesu s a s Chris t 
becomes th e onl y pat h t o salvation . Thi s Christia n dogm a redefine s Jew s 
by denyin g th e difference s betwee n Christianit y an d Judais m sinc e eve n 
Jews are deemed to be within the unity of the Christian body . 

Turning t o th e firs t theme , th e exclusion , objectification , an d denigra -
tion o f th e Jewish subcultur e withi n th e Ne w Testamen t discours e wa s a 
crucial symboli c gesture . Th e condemnatio n o f th e Jews helpe d (an d stil l 
helps) demarcat e th e boundarie s o f th e Christia n community : Christianit y 
defined itsel f against  Judaism. St . John Chrysostom , a  Church Father , wrote: 
"If th e Jewish rite s ar e hol y an d venerable , ou r wa y o f lif e mus t b e false . 
But i f our way is true, as indeed i t is, theirs is fraudulent."49 Thu s th e Ne w 
Testament effectivel y fuele d institutionalize d antisemitism. 50 T o Christian -
ity, th e Jews represen t apostasy— a denia l o f fait h i n Jesus a s Christ 51—and 
God therefor e condemn s the m t o suffe r i n thi s worl d an d i n th e next . 
Their bitte r bu t deserve d fat e i s to wallo w in the muck o f this-worldly car -
nality eve n a s the y witnes s th e blissfu l spiritualit y o f Christianity . An d th e 
only salvatio n fo r th e Jews i s to recogniz e thei r ow n hardnes s o f heart , t o 
declare thei r fait h i n Jesu s a s Christ , an d henc e t o becom e Christian . 
Indeed, accordin g t o th e Ne w Testament , th e onl y reaso n tha t th e Jew s 
continue t o exis t i s to witnes s Christia n spiritualit y an d t o eventuall y con -
vert.52 According t o William Nicholls, a Christian theologian , th e Christia n 
myth—of the Jewish apostate who actuall y killed Christ and thus suffers th e 
wrath o f God—represent s th e "charter " o f the Christia n community. 53 Thi s 
myth o r stor y "tell s th e member s o f th e communit y wh o the y are , givin g 
the communit y it s identit y an d distinguishin g i t fro m others." 54 Fo r indi -
vidual Christians , then, the denigration an d negation o f Judaism became a n 
integral "aspect o f Christian self-identity." 55 
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Despite th e significanc e o f th e Jewish Othe r t o th e Christia n identit y 
and community , on e mus t remembe r tha t th e New Testamen t author s cre-
ated "the Jew" o f th e passio n narratives . The Ne w Testamen t condemn s a 
Jew who i s a fiction, a  "conceptua l Jew,"56 a  subjec t o f scor n unconnecte d 
to historica l realit y wh o wa s contrive d t o furthe r th e politica l interest s o f 
the Christians . Nonetheless, Christianit y ha s tenaciousl y retaine d thi s con -
ceptual Jew throughou t th e ages . In fact, th e conceptua l Jew i s so strongl y 
and deepl y ingraine d i n Christia n dogm a tha t Jews nee d no t eve n b e pre -
sent t o generat e antisemitis m o r t o provok e over t antisemiti c outbursts . 
Rather, throughou t history , wher e Christianit y ha s gone , antisemitis m ha s 
followed.57 Naz i German y ha s bequeathe d severa l example s o f relentles s 
though barre n effort s t o oppres s Jew s whe n onl y th e conceptua l Je w 
remained: "Eve n whe n deportation s an d mas s murde r wer e alread y unde r 
way, decrees appeare d i n 194 2 prohibiting Germa n Jews from havin g pets , 
getting thei r hai r cu t b y Arya n barbers , o r receivin g th e Reic h spor t 
badge!"58 Christia n doctrin e an d institution s hav e s o thoroughl y redefine d 
the Jewish subcultur e that , on e migh t conclude , the conceptua l Jew stand s 
as th e apotheosi s o f cultura l imperialism . Hence , becaus e th e conceptua l 
Jew i s Christia n dogm a an d doe s no t trul y exist , Christian s ca n readil y 
blame "it " fo r jus t abou t anything , includin g capitalism , communism , th e 
bubonic plague, the deaths of Christian children , and even the Holocaust! 59 

In a  prototypica l statemen t blamin g Jews  fo r antisemitism,  Brun o Baue r 
wrote: "[The Jews] wer e thus themselve s t o blam e for th e oppressio n the y 
suffered, becaus e the y provoke d i t b y thei r adherenc e t o thei r law , thei r 
language, to their whole way of life."60 

The second centra l theme, the universalism of Christianity, which denie s 
the difference s betwee n Christianit y an d othe r religions (includin g Judaism), 
is equall y importan t t o Christia n power . Thi s them e o f Christia n uni -
versalism help s sustai n Christia n socia l powe r b y providin g th e rhetorica l 
legitimation fo r politica l and cultura l imperialism. Since all persons ar e sup-
posedly within th e unified bod y o f Christ , al l persons ar e theoretically sub -
ject to Christia n power. For example, according to the New Testament , th e 
Christian Go d ha s th e jurisdictional powe r t o condem n th e Jews t o suffer -
ing and , ultimately , Hell—eve n thoug h the y rejec t Christianity . Durin g th e 
Middle Ages , Christia n ruler s enacte d numerou s law s tha t force d Jews t o 
wear badge s o r othe r sign s o f identification , isolate d Jews i n ghettos , an d 
exiled Jews from entir e countries. 61 

A twentieth-centur y manifestatio n o f th e them e o f Christia n universal -
ism i s th e oft-mentione d "Judeo-Christia n tradition." 62 Onc e on e recog -
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nizes tha t Christianit y historicall y ha s engendere d antisemitism , the n thi s 
so-called traditio n appear s a s dangerou s Christia n dogm a (a t leas t fro m a 
Jewish perspective). 63 Fo r Christians , the concep t o f a  Judeo-Christian tra -
dition comfortabl y suggest s tha t Judaism progresses int o Christianity—tha t 
Judaism i s someho w complete d i n Christianity.  Th e concep t o f a  Judeo-
Christian traditio n flow s fro m th e Christia n theolog y o f supersession , 
whereby th e Christia n covenan t (o r Testament ) wit h Go d supersede s th e 
Jewish one. 64 Christianity , accordin g t o thi s myth , reform s an d replace s 
Judaism. Th e myt h therefor e implies,  first,  that Judaism need s reformatio n 
and replacement , an d second , tha t moder n Judais m remain s merel y a s a 
"relic."65 Any curren t vitalit y within Judaism i s encompassed i n its suppos -
edly improve d version , Christianity . T o Christians , then , Jews stubbornl y 
resist th e natura l progressio n o f history : afte r all , why no t jus t accep t th e 
truth o f Jesus Christ? 66 T o man y Jews, however , Christia n proselytizin g i s 
"aggressive i n it s perpetua l naggin g o f other s t o accep t salvatio n throug h 
Jesus Christ." 67 The many public forms o f Christian preaching—such a s the 
prominently displaye d sign s assertin g tha t "Jesu s i s Lord, " th e bumpe r 
stickers declarin g tha t "Jesu s love s you, " an d th e ostentatiou s Christma s 
displays—all constantl y an d annoyingl y rebuk e th e Jew fo r failin g t o con -
vert to Christianity. 

Most important , th e myt h o f th e Judeo-Christia n traditio n insidiousl y 
obscures the real and significant difference s betwee n Judaism and Christian -
ity. A s alread y discussed , Jesus ' disciple s focuse d o n a  fundamenta l dual -
ism—the oppositio n betwee n th e carna l bod y an d th e spiritua l soul—an d 
committed Christianit y t o on e side—th e spiritua l soul—largel y t o differenti -
ate an d denigrat e Judaism. Thi s dualis m correspond s wit h othe r dualisms : 
an opposition betwee n the material world and an other-worldly Heaven, an 
opposition betwee n temporalit y an d eternity , an d a n oppositio n betwee n 
conduct an d faith . Christianity , maintainin g it s commitmen t t o spirituality , 
consequently emphasize s fait h i n eterna l an d other-worldl y salvation . (To -
day thi s emphasi s o n fait h ove r conduc t i s especially pronounced i n form s 
of Protestantism. ) Thes e variou s dualism s thu s contribut e t o th e cuttin g o f 
a Christia n chas m betwee n tw o realms—th e real m o f bein g (i n a  tempora l 
and materia l world ) an d th e real m o f becomin g (i n a n eterna l an d other -
worldly Heaven) . I n Christia n dogma , origina l si n represent s thi s chasm , 
this separation betwee n Go d an d humanity , and Jesus, as God incarnat e o r 
the So n of God , serve s to bridg e the gap between th e realms. To be saved , 
then, one must have faith i n Jesus as Christ , as a span to the eterna l blis s of 
Heaven. Christia n fait h thu s emerge s a s a  typ e o f spiritua l belie f o r atti -
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tude—a conviction , a  commitmen t o f conscience , o r a n interna l intentio n 
that remain s largel y unconnecte d t o one' s conduc t i n th e tempora l an d 
material world. 68 

Among othe r differences , Judais m clearl y reject s al l o f thes e Christia n 
dualisms, a s wel l a s th e Christia n conceptio n o f faith . Mos t basically , 
Judaism perceive s n o oppositio n o r conflic t betwee n bod y an d soul : ther e 
is simply a  whole person.69 Consequently , Judaism refuses t o denigrat e th e 
temporal an d materia l worl d o r ou r lif e i n tha t world ; t o th e contrary , 
Judaism celebrate s life . Accordin g t o th e Hebre w Bible , Go d instructs : " I 
have se t befor e the e thi s da y lif e an d good , an d deat h an d evi l . . . ;  there-
fore choos e life." 70 Indeed, "Judais m i s a way o f life," and a s such, Judaism 
emphasizes th e performanc e o f goo d an d jus t act s i n thi s world. 71 Th e 
Scriptures repeatedl y direc t Jew s towar d ethica l conduct : "Depar t fro m 
evil, an d d o good ; See k peace , an d pursu e it"; 72 "Lear n t o d o well ; See k 
justice, relieve th e oppressed"; 73 "d o tha t whic h i s right an d good"; 74 an d 
"Justice, justice shalt thou follow." 75 

Perhaps more so than any other quality , this stress on good and just act s 
defines Judaism: "Judaism i s a religion o f deeds , of doing T o be Jewish, 
in short , mean s t o b e a s kind , compassionate , an d ethica l a  person a s yo u 
can be." 76 Therefore , Judais m encourage s u s t o remai n optimisti c abou t 
life, t o oppos e evi l in thi s world , an d t o pursu e socia l justice an d progres s 
through ou r actions. 77 In  Judaism, unlik e Christianity , th e concep t o f fait h 
itself necessaril y entail s action ; inward belie f o r intentio n withou t actio n i s 
meaningless.78 Si n i s defined a s "failur e t o liv e up , in eac h give n situation , 
to th e highes t mora l potentialitie s i n one' s self . Ma n mus t liv e an d ac t 
always a s i f hi s lif e [an d hi s actions ] wer e tremendousl y significan t . . . 
reaching distan t shore s and extending far into the future." 79 

The emphasi s on ethica l conduct underscore s tha t Judaism is concerne d 
with th e individual' s plac e withi n th e community . Man y form s o f Christi -
anity, o n th e on e hand , countenanc e individualis m becaus e salvatio n i s a 
private concern tha t turn s primarily on one' s interna l conscience , faith, an d 
choices.80 Judaism, on the other hand, assumes a  context o f social relations 
that ar e neede d fo r performin g goo d an d jus t acts . Indeed , i n Orthodo x 
and Conservativ e Judaism, many importan t prayer s ca n be said only with a 
minyan, a  quorum o r communit y o f a t leas t te n Jews.81 All in all , Judaism 
strives for a  balance betwee n th e individua l an d th e community . Hillel , th e 
famed rabb i an d schola r o f th e firs t centur y B.C.E., 82 said : "I f I  am no t fo r 
myself wh o wil l be ? Bu t i f I  a m fo r mysel f only , wha t a m I?" 83 Th e rela -
tionship between individua l and communit y i s complex, but unequivocally , 
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the individua l shoul d contribut e t o th e well-bein g o f th e community . A 
Talmudic parable underscores thi s responsibility : 

Honi, the traveler, . .. me t a very, very old man busily planting a carob tree. 
"When will you be able to eat the fruit o f the tree?" asked Honi. "In seventy 
years," replied the old man. "Do you expect t o live that long?" the traveler 
queried. "I did not find the world desolate when I entered it," was the reply. 
"So I plant for those who come after me."84 

To summarize , th e difference s betwee n Judais m an d Christianit y ar e 
numerous an d significant . Th e tw o religions , though, d o shar e som e com -
mon elements , such a s overlapping (bu t no t identical ) ethica l systems . Yet, 
despite som e similarities , th e religion s diffe r s o strikingl y tha t insistenc e 
upon a  singl e Judeo-Christia n traditio n mus t b e me t wit h suspicion . 
Indeed, upo n clos e inspection , eve n som e o f th e professe d similaritie s 
between th e religion s fractur e int o distinctions . Christia n doctrine , fo r 
example, suggest s tha t th e tw o religion s shar e th e Ol d Testament , bu t a s 
already discussed , th e Judai c understandin g o f th e Hebre w Bibl e differ s 
markedly from th e Christia n interpretation. 85 Willia m Nicholls underscore s 
the significanc e o f thi s contes t ove r th e Hebre w Bible : "At the roo t o f th e 
split betwee n Christianit y an d Judaism i s a  struggl e fo r possessio n o f th e 
Jewish Scriptures , centerin g o n th e rol e o f th e Messiah." 86 Th e Christia n 
re-interpretation o f th e Hebre w Bibl e no t onl y denie s th e Judai c under -
standing but also stands as "the real foundation o f Christian theology." 87 

In conclusion , the discours e o f the New Testamen t operate d t o redefin e 
Jews a s a  subcultura l Other . Yet , initially,  thi s discours e wa s relativel y 
unimportant because , like Jews, Christians were merely one disempowere d 
religious sec t withi n th e Roma n Empire . Regardles s o f th e anti-Judaic 
nature o f th e Christia n discourse , Christianit y lacke d th e socia l powe r t o 
seriously har m Jews—at tha t time . As wil l be discusse d i n the nex t sectio n 
of thi s chapter , though , onc e th e Roman s adopte d Christianit y a s the offi -
cial religion o f the Empire , the previously near-harmles s Christia n symbol -
ism became a  foundation fo r centurie s o f Jewish persecution. Yet, while the 
New Testamen t author s an d Churc h Father s purposel y condemne d 
Judaism fo r thei r ow n benefit , the y coul d no t hav e intended  tha t Jews b e 
persecuted, subjugated , an d murdere d fo r th e nex t 2,00 0 years. 88 Suc h a n 
intent coul d aris e only i f the earl y Christians knew tha t thei r religion even -
tually woul d becom e th e establishe d churc h o f th e Empire , an d suc h 
knowledge was , o f course , impossible . Quit e simply , th e earl y Christian s 
could not have anticipated tha t the Church soon would have the socia l and 
political powe r t o inflic t seriou s har m upo n it s enemies , especiall y Jews. 
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Nonetheless, thi s explanatio n doe s no t justif y th e Ne w Testamen t dis -
course o f redefinition ; i t merel y mean s that , a s Anthon y Gidden s ha s 
noted, "[h]istor y i s no t a n intentiona l project." 89 Hence , a s histor y 
unfolded, th e antisemiti c discours e o f th e Ne w Testamen t did , i n reality , 
sustain a  remarkabl e rang e o f persecutions , rangin g fro m relativel y mino r 
(though persisent ) socia l insult s t o ostracis m t o th e mos t heinou s crime s 
against humanity, including the Holocaust. 90 

T H E R O M A N E S T A B L I S H M E N T O F C H R I S T I A N I T Y : 

T H E F I R S T C R Y S T A L L I Z A T I O N O F C H U R C H A N D STAT E 

Initially, Christianit y endure d a s merel y on e o f severa l religions withi n th e 
Roman Empire. 91 To Jews, therefore, the Christian dogmatic condemnatio n 
of Judaism wa s insignifican t whe n compared , fo r example , wit h th e Dias -
pora resultin g fro m th e fina l Roma n defea t o f th e Jews i n 13 5 C.E. 92 Unti l 
the fourt h centur y C.E. , Christianit y itsel f suffere d occasiona l persecutio n 
under th e Romans. 93 In 311, however, Empero r Galeriu s issued a n Edict  of 
Toleration, which pardone d Christian s fo r no t worshippin g paga n gods. 94 

Only tw o year s later , Emperor s Constantin e an d Liciniu s issue d th e Edict 
of Milan,  whic h officiall y permitte d th e practic e o f Christianity. 95 More -
over, Constantin e increasingl y becam e intereste d i n an d supportiv e o f 
Christianity unti l h e declare d himsel f t o b e a  Christia n i n 324. 96 Althoug h 
Constantine neve r decree d Christianit y t o b e th e officia l religio n o f th e 
Roman Empire , his actions effectively establishe d Christianit y a s the imper -
ial religion.97 An d the n finally , o n Februar y 27 , 380, Christianit y seale d it s 
political triumph : th e Edict  of  Emperors  Gratian,  Valentinian  II,  and 
Tbeodosius I officially establishe d Christianity. 98 

The Roma n establishmen t o f Christianity—firs t unofficia l an d the n offi -
cial—had thre e importan t consequences . First , i t introduce d question s 
regarding th e relationship betwee n churc h an d stat e or , more precisely, th e 
relationship betwee n th e power s o f th e papac y an d th e emperor: 99 woul d 
the pope o r th e empero r direc t Christianity , an d would th e pope influenc e 
or contro l imperia l affair s i n som e manner? 100 A s migh t b e expected , 
emperors an d popes disagree d abou t ho w t o resolv e thes e questions ; con -
sequently, tw o distinctl y oppose d position s eventuall y developed . Th e 
popes forme d a  hierocrati c view , whic h deeme d th e empero r subordinat e 
ultimately t o th e pope bu t nonetheles s empowere d t o rul e in the tempora l 
and materia l worl d fo r th e purpos e o f protectin g th e corporat e unio n o f 
Christians.101 The emperor , i t is worth noting , supposedly was relegated t o 
governing a  realm tha t was , a t best , irrelevan t t o eterna l salvatio n and , a t 
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worst, condemne d a s th e carna l worl d o f th e Jews. In  oppositio n t o th e 
papal hierocrati c view , th e emperor s develope d th e doctrin e o f Caesaro -
papism, whic h declare d tha t th e empero r ha d divin e authorit y t o rul e ove r 
religious a s wel l a s imperia l affairs. 102 An d i n fact , i n 325 , Constantin e 
asserted contro l over the Church by convoking a t Nicaea the first ecumeni -
cal or universa l counci l o f bishops ; the council' s Nicaean Cree d resolve d a 
dispute regarding the divinit y o f Jesus a s the So n of God. 103 Hence , almos t 
immediately afte r convertin g t o Christianity , Constantin e effectivel y cre -
ated and implemented th e Caesaropapis t approach. 104 

The secon d consequenc e o f th e Roma n establishmen t o f Christianit y 
was t o infus e th e Church  (an d Christianit y i n general ) wit h additiona l 
power. Fo r instance , establishmen t enable d th e papac y t o begi n operatin g 
as a  governmenta l institution, 105 an d Christian s suddenl y hel d positions o f 
authority within society . Thus, establishment supplie d the power needed t o 
speed (an d to enforce ) th e sprea d o f Christianity throughou t th e empire. 106 

Moreover, establishmen t supplie d Christian s wit h th e powe r necessar y t o 
begin persecutin g member s o f othe r religions . I n fact , th e Edict  of  380, 
which officiall y establishe d Christianit y a s th e Roma n religion , als o offi -
cially condemned al l other religions: 

We desire al l people, whom th e benign influence o f our clemency rules, to 
turn to the religion which tradition from Peter to the present day declares to 
have been delivere d t o th e Romans b y blessed Pete r the Apostl e . . . ;  this 
faith i s that w e shoul d believe , in accordance wit h apostoli c disciplin e and 
Gospel teaching, that there is one Godhead, Father, Son and Holy Spirit , in 
an equal Majesty and a holy Trinity. We order those who follow this doctrine 
to receive the title of Catholic Christians, but others we judge to be mad and 
raving an d worth y o f incurrin g th e disgrac e o f heretica l teaching , no r ar e 
their assemblies t o receive the name o f churches . They are to b e punished 
not only by Divine retribution but also by our own measures, which we have 
decided in accordance with Divine inspiration.107 

The thir d consequenc e o f th e Roma n establishmen t o f Christianit y wa s 
to reinforc e th e emperor's  power i n a t leas t tw o ways . First , Christia n reli -
gious doctrine encourage d ordinar y people to focus o n other-worldly salva -
tion an d no t o n this-worldl y politica l power ; indeed , a s alread y discussed , 
the Ne w Testamen t explicitl y instructe d Christian s t o "[r]ende r t o Caesa r 
the things tha t ar e Caesar's. " Civil obedience wa s religiously countenanced . 
Second, the emperor' s powe r wa s solidifie d throug h th e process o f central -
ization. Previously , throughou t th e empire , paga n ritual s an d ceremonie s 
had helpe d citizen s t o identif y strongl y wit h thei r respectiv e citie s a s 
opposed t o th e empire  itself . Constantine's embrac e o f Christianity an d th e 
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consequent condemnatio n o f pagan religions thus undermined th e religiou s 
and cultural  diversit y tha t ha d fostere d th e independenc e an d autonom y o f 
these citizen s and thei r cities. 108 The effect , whethe r intende d o r not , o f th e 
establishment o f Christianity was to increase imperial political power. 

For but th e first  of innumerable time s ove r the nex t seventee n centuries , 
Christianity an d th e state—o r mor e precisely , i n thi s context , th e Catholi c 
Church an d th e emperor—effectivel y struc k a  dea l fo r thei r mutua l benefi t 
that incidentally , though seriously , injured Jews. Whereas th e Roman estab -
lishment o f Christianit y ha d increase d th e powe r o f bot h th e Churc h an d 
the emperor , i t brough t disaste r dow n upo n th e Jews. Becaus e th e Ne w 
Testament ha d designate d Judais m a s deservin g specia l condemnation , 
Christianity ha d emerge d a s antisemitic in its origins. Initially, this Christia n 
antisemitism ha d bee n relativel y unimportan t becaus e Christian s lacke d th e 
societal power t o harm Jews. But afte r establishment , a s Christian discours e 
and cultur e permeate d th e empire , an d a s a n increasin g numbe r o f Christ -
ians cam e t o hol d position s o f authority , Christianit y suddenl y ha d th e 
power t o enforc e it s dogmati c antisemitism . Pu t i n differen t words , whe n 
Christianity becam e th e officia l religio n o f Rome, the orientatio n o f societa l 
power shifted . Th e Christia n discours e o f condemnatio n suddenl y wa s 
aligned wit h th e officia l an d physica l (an d potentially violent ) powe r o f th e 
Roman civi l authority. A new structural organization fo r society was forged : 
Christians now stood in a relation of domination t o Jews. At this time, then, 
the conjunction o f the Church and the government (o r state) clearly harmed 
Jews: the antisemiti c discours e o f th e New Testamen t wa s alread y in place, 
and now the structural relations of power had shifted . Th e Christian re-defi -
nition o f the Hebre w Bible , Jewish history , an d th e Jewish people coul d b e 
brutally enforce d unti l it became accepted a s the normal and natural way of 
the world . Th e oppressio n o f Jews thu s proceeded—generate d an d seem -
ingly legitimated by the New Testament symbolism . 

Indeed, Christia n emperor s quickl y adopte d a  stanc e towar d Jews tha t 
might hav e seeme d od d bu t fo r th e Ne w Testament . Th e emperor s largel y 
followed Ne w Testamen t doctrin e i n developin g a  position tha t wa s t o in -
fluence th e treatmen t o f Jews throughou t th e Middle Ages. 109 In particular , 
by th e earl y fifth  century , Jews wer e burdene d wit h a  serie s o f oppressiv e 
legal disabilities. For example, Jewish intermarriage with Christians was pun-
ishable by death,110 Jews could not hold advantageous public offices,111 Jews 
were force d t o observ e Christia n feast s an d fasts, 112 an d Jew s wer e pro -
hibited fro m buildin g synagogues. 113 Moreover , i n Rosemar y Ruether' s 
words, thes e "law s bristl e wit h negativ e an d theologicall y loade d epi -
thets."114 Judais m i s calle d "a n abominabl e sec t an d ritual" 115 wit h "evi l 



24 PLEAS E D O N ' T W I S H M E A  MERR Y CHRISTMA S 

teachings,"116 and Jews thus live "shameful lives" 117 and "insul t ou r [Christ -
ian] faith."118 Echoin g the New Testament characterizatio n o f Jews as hypo-
crites who lack spirit , the laws castigate Jews a s "detestable i n their insolent 
maneuvering"119 an d a s "slyly" 120 obtainin g o r "worm[ing]" m thei r wa y 
into public offices. 122 

Despite thes e officia l condemnation s an d lega l persecutions o f Jews, th e 
emperors respected th e New Testamen t doctrin e tha t maintaine d tha t Jews 
must continu e to exis t as witnesses to Christia n spiritualit y and as eventua l 
converts. Accordin g t o Christia n dogma , tru e conversio n an d salvatio n 
cannot b e physically coerce d i n thi s world bu t rathe r requir e faith— a spiri -
tual commitment—i n Jesu s a s Christ . Thus , n o la w specificall y prohibite d 
Judaism o r directl y force d Jews t o convert . T o the contrary , th e law s pro -
tected Jews enoug h t o allo w the m t o endur e thei r subjugate d an d miser -
able lives , excluded "fro m th e body o f society." 123 Yet , while th e emperor s 
usually respecte d a  limited Jewish righ t t o exist , Christia n mob s ofte n di d 
not. A s earl y a s 388 , Christia n mob s bega n attackin g synagogues . Jew s 
therefore relie d upo n stat e o r imperia l officer s fo r protection , whic h wa s 
often inadequate. 124 A  decre e fro m th e earl y fift h centur y typifie s th e offi -
cial or governmental position : 

Let no one who has done no harm be molested on the ground that he is a 
Jew, nor let any aspect of his religion result in his exposure to contumely; in 
no place are their synagogues or dwellings to be set afire, or wantonly dam-
aged, for, even if the case be otherwise and some one of them is implicated 
in crimina l activities , obviously i t i s for precisel y thi s tha t th e vigo r o f th e 
judiciary an d th e protectio n o f publi c law have bee n institute d amon g us : 
That no one should have the right to permit himself private vengeance. But, 
just a s i t i s Ou r wil l tha t thi s b e th e provision fo r thos e persons wh o ar e 
Jews, so too do We judge it opportune to warn the Jews that, elated, it may 
be, b y thei r security , the y mus t no t becom e insolen t an d admi t anythin g 
which is opposed to the reverence due to Christian worship.125 

At thi s early stage in the histor y o f Jewish-Christian relations , Christia n 
power alread y ha s neatly positioned Jews t o serv e Christia n interests . Jews 
are separate d an d denigrated—clearl y demarcate d a s th e Other—an d a s 
such, the y ar e allowe d t o surviv e s o tha t the y ca n fulfil l thei r crucia l sym -
bolic rol e fo r Christianity . T o ensur e Jewish degradation , Jews ar e groun d 
into subservience , desperatel y needin g th e Christia n state 126 t o protec t 
them fro m th e Christia n mobs . Moreover , t o Christians , th e persecutio n 
and sufferin g o f the Jews i s their just deser t fo r thei r apostas y an d deicide . 
From this perspective, if Jews wish to continu e refusing eterna l salvation s o 
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that the y ca n instea d wallo w i n th e muc k o f this-worldl y carnality , the n 
they ought to be forced t o live, in effect, lik e pigs.127 

Early in the fifth century , St . Augustine wrote The  City  ofGod> ns a  tre-
mendously influentia l theologica l an d politica l treatise . Augustin e derive d 
the titl e o f hi s wor k fro m severa l Ol d Testamen t Psalms , suc h a s Psal m 
87:3, which reads: "Glorious things are spoken o f Thee, O cit y of God." 129 

As a Christian, however , Augustine interprete d th e phrase "cit y of God " in 
accordance with New Testament symbolism : "For here we have no contin -
uing city , bu t w e see k on e t o come." 130 Thi s Ne w Testamen t symbolism , 
of course, reflects th e centra l Christia n dualis m tha t oppose s Jewish carnal -
ity t o Christia n spirituality . Althoug h commentator s frequentl y not e Aug -
ustine's deb t t o Platoni c metaphysics, 131 the y rarel y mentio n Augustine' s 
attitude towar d Judaism;132 nonetheless , i t i s explici t an d clearl y grounde d 
on Ne w Testamen t doctrine . T o Augustine , th e "carnal " an d "carnal -
minded"133 Jews "live after th e flesh [,] which is certainly evil." 134 As God i s 
"the witness of conscience,"135 Jews cannot b e forced t o conver t sinc e Go d 
will know tha t tru e faith i n Jesus i s lacking. Thus, Jews survive , now i n the 
Diaspora, onl y t o witnes s th e trut h o f Jesus a s Christ , an d the y deserv e t o 
suffer becaus e the y committe d deicide. 136 I n on e trenchan t passage , 
Augustine manage d t o accus e th e Jew s o f impiety , idolatry , an d killin g 
Jesus; to asser t tha t Go d therefor e ha d punished th e Jews b y sending the m 
on th e Diaspora ; an d t o maintai n tha t th e Hebre w Bibl e foretol d thi s 
Jewish apostasy and suffering : 

[If th e Jews] ha d no t sinne d agains t Hi m wit h impiou s curiosity , whic h 
seduced them like magic arts, and drew them to strange gods and idols, and 
at last led them to kill Christ, their kingdom would have remained to them, 
and would hav e been , i f not mor e spacious , yet mor e happy , than tha t o f 
Rome. An d no w tha t the y ar e disperse d throug h almos t al l land s an d 
nations, it is through the providence of that one true God; that whereas the 
images, altars , groves , and temple s o f th e fals e god s ar e everywher e over -
thrown, an d thei r sacrifice s prohibited , i t ma y be show n fro m thei r book s 
how this has been foretold by their prophets so long before 13 7 

Augustine the n predicate d hi s politica l theor y o n hi s conceptio n o f th e 
city o f God , an d hi s conceptio n manifeste d th e oppositio n o f Jewish car -
nality t o Christia n spirituality . Augustin e argue d tha t origina l si n lead s t o 
"two kind s o f human society , which w e ma y justly cal l two cities , accord -
ing to th e language o f ou r Scriptures . The on e consist s o f those wh o wis h 
to liv e afte r th e flesh,  th e othe r o f thos e wh o wis h t o liv e afte r th e 
spirit."138 Th e earthl y cit y i s forme d b y lov e o f self , whil e th e heavenl y 
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city—the City of God o r the community o f Christians—is formed b y love of 
God.139 Augustin e consequentl y differentiate d tw o sphere s o f authority , 
the ecclesiastica l and the civil , which corresponded t o the two cities. 140 In so 
doing, Augustin e elaborate d th e Ne w Testamen t recognitio n o f (Roman ) 
civil authorit y b y emphasizin g tha t th e empero r exercise s powe r onl y i n 
the carna l worl d (o f th e Jews). 141 Th e civi l o r politica l authority—whic h 
eventually would becom e th e state—was , for Augustine , "roote d i n huma n 
sinfulness."142 Civi l societ y exist s a s punishmen t fo r th e origina l si n o f 
humanity; th e stat e mus t restrai n evi l an d punis h wrongdoers . Sinc e 
Christians mus t liv e temporaril y i n th e materia l worl d o f carna l depravity , 
they shoul d obe y th e law s o f politica l society , bu t onl y whil e the y awai t 
and prepar e fo r eterna l salvatio n i n Heaven . Augustine , i n othe r words , 
acknowledged tha t th e tw o citie s an d th e tw o authoritie s shoul d coexist , 
yet th e heavenl y cit y stand s suprem e ove r it s earthl y counterpart . Citizen s 
should humbl y obe y eve n unjus t civi l authorities , thoug h no t becaus e o f 
love an d respec t fo r th e emperor . Rather , obedienc e demonstrate s one' s 
love o f Go d and , i n an y event , i s necessar y t o contai n th e disorde r an d 
conflict inheren t in the carnal world o f original sin. 143 

Despite th e prominence o f The  City  of  God,  Augustine' s conceptio n o f 
the tw o citie s remain s notoriousl y ambiguous . I n fact , Augustin e himsel f 
began the treatise by expressing ambivalenc e abou t hi s central concept , th e 
heavenly city : 

[A] city surpassingly glorious , whether we view it as it stil l lives by faith in 
this fleeting cours e o f time , and sojourn s a s a  stranger i n the mids t o f the 
ungodly, or as it shall dwell in the fixed stability of its eternal seat, which it 
now with patience waits for... .144 

Quite simply , Augustin e di d no t unequivocall y defin e eithe r th e heavenl y 
or th e earthl y city ; moreover , h e use d th e term s i n variou s way s through -
out hi s treatise. For example, at certain points, Augustine seeme d to equat e 
the cit y of God with the Church , but a t othe r points the two ar e differenti -
ated.145 Regardles s o f thi s imprecision , Augustine' s dichotom y o f th e tw o 
cities appeare d t o focu s o n tw o relate d distinctions . According t o th e firs t 
distinction, th e heavenl y an d earthl y citie s referre d t o "tw o communi -
ties:"146 th e save d an d th e damned . Thes e tw o communitie s ar e "eschato -
logical realities" 147—they wil l fulfil l themselve s onl y i n thei r ends . On e 
community "i s predestine d t o reig n eternall y wit h God , an d th e othe r t o 
suffer eterna l punishmen t wit h th e devil." 148 Althoug h the y ar e unfulfille d 
eschatological entities , bot h citie s nonetheles s presentl y exist ; Augustin e 
stated tha t the y have begun "t o run thei r course." 149 Here, then, Augustin e 
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edged ove r int o th e secon d distinction . H e differentiate d tw o measure s o f 
time o r history : th e sacre d (eschatologica l time ) an d th e saeculum  (secula r 
or tempora l history). 150 Th e tw o cities , as eschatologica l realities , must b e 
understood i n sacred  history a s revealed i n the Scriptures . Yet, within secu-
lar time, th e tw o citie s currentl y exis t togethe r i n unfulfille d (o r impure ) 
forms. Augustin e wrote : "I n truth , thes e tw o citie s ar e entangle d togethe r 
in thi s world , an d intermixe d unti l th e las t judgmen t effec t thei r separa -
tion."151 Becaus e o f Augustine' s persona l plac e i n secula r history—h e live d 
when th e Roma n Empir e wa s collapsing—h e sough t t o disentangl e th e 
future o f Christianity from th e fate o f the empire . Augustine posited, there -
fore, tha t th e Christia n cit y o f Go d wa s progressin g towar d it s fulfillmen t 
in sacre d time , eve n thoug h empire s an d kingdom s migh t ris e an d fal l 
throughout secula r history. 152 

In sum , Augustin e wa s th e politica l theoris t wh o bega n developin g a 
doctrine o f separatio n o f churc h an d state. 153 Withou t doubt , h e di d no t 
formulate "an y specifi c conception " o f thi s doctrine , an d thu s h e di d no t 
attempt t o elaborat e th e detail s o f th e relationshi p betwee n churc h an d 
state.154 Nonetheless , hi s conception s o f th e heavenl y cit y an d th e earthl y 
city, o f th e sacre d an d th e secular , implie d tha t th e institution s o f churc h 
and stat e shoul d no t b e intimatel y linked. 155 Moreover , regardles s o f 
Augustine's specifi c intentions when writin g The  City  of  God,  hi s symboli c 
division o f th e heavenl y an d earthl y citie s ha s grounde d th e subsequen t 
development o f th e doctrin e o f th e separatio n o f churc h an d state. 156 I t 
bears repeating, then, that Augustine' s political theory related closel y to hi s 
attitude towar d Jews , whic h echoe d th e alread y standardize d Christia n 
antisemitic dogma . Th e civi l spher e manifested , i n effect , th e carna l worl d 
of Judaism; Jews wer e doome d t o th e earthl y cit y an d relegate d t o th e 
protection o f th e state . Finally , therefore , Augustine' s attitud e towar d th e 
relations betwee n churc h an d stat e illustrate d a  truis m tha t toda y i s ofte n 
overlooked: a n individual' s conceptio n o f th e prope r relatio n betwee n 
church an d stat e necessarily reflects , i n part, tha t individual' s ow n religiou s 
orientation. 



CHAPTER 3 

The Christian Middle Ages 

T H E EARL Y M I D D L E A G E S 

Pope Gelasiu s I , pontiff fro m 49 2 t o 496 , drew upo n Augustin e t o articu -
late a  theor y o f church-empir e (or , mor e loosely , church-state ) relation s 
that was ambiguous enoug h to be used both by popes and by emperors fo r 
at leas t si x centuries. 1 I n particular , Gelasiu s wrot e th e followin g lette r t o 
the emperor : 

There are indeed, most august Emperor, two powers by which this world is 
chiefly ruled: the sacred authority of the Popes and the royal power. Of these 
the priestly power is much more important, because it has to render account 
for th e kings o f men themselve s a t the Divine tribunal. For you know, our 
very clement son, that although you have the chief place in dignity over the 
human race , ye t yo u mus t submi t yoursel f faithfull y t o thos e wh o hav e 
charge of Divine things, and look to them for the means of your salvation. 
[But] i n matter s pertainin g t o th e administratio n o f publi c discipline , th e 
bishops of the Church [know] that the Empire has been conferred on you by 
Divine instrumentality... ? 

Thus, Gelasius contributed t o the development o f the doctrine o f separa -
tion o f churc h an d stat e b y clearl y delineatin g tw o distinc t powers—th e 
sacred an d th e royal . Eac h powe r governe d withi n it s respectiv e spher e o f 
action: the sacred power of the Church ruled over the spirituality of the uni-
versal body of Christianity, while the royal power of the emperor ruled ove r 
the lay affairs o f the kingdom. Ecclesiastics shoul d obe y the emperor' s law s 
related t o materia l an d tempora l matters , and th e empero r shoul d obe y th e 
Church's decisions regarding religious issues such as the sacraments . 

28 
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Subsequent emperor s anxiously seized upon Gelasius' s acknowledgmen t 
of a  rightfu l spher e o f roya l o r la y power togethe r wit h hi s assertio n tha t 
the emperor' s power wa s conferre d "b y Divine instrumentality."3 Fro m th e 
royal standpoint , Gelasiu s here supplie d suppor t for , i f not Caesaropapism , 
at leas t a  balanced dualism—powe r divide d equally. 4 To Gelasius , however , 
the derivation o f the emperor' s power from Go d signifie d tha t the empero r 
was within th e universal body o f the Roman Catholi c Church, no t tha t th e 
emperor share d power equall y with the pope. Within th e rigid hierarchy of 
the Christia n universa l body , onl y ecclesiastic s wer e qualifie d t o teac h an d 
decree about divine and religious matters, and only the pope stood supreme.5 

Gelasius was, of course, thoroughly familia r wit h and followed th e Ne w 
Testament condemnatio n o f Judaism, a s demonstrate d b y hi s occasionall y 
vituperative antisemiti c statements. 6 According t o th e Christia n antisemiti c 
dogma reverin g th e spiritua l an d revilin g th e carnal , the significanc e o f th e 
emperor's roya l power i n th e tempora l an d materia l worl d naturall y pale d 
in comparison to the pope's power over eternal salvation in Heaven. Hence, 
Gelasius followe d Ne w Testamen t doctrin e whe n h e insiste d tha t th e 
Church's powe r wa s "muc h mor e important" 7 tha n th e emperor' s power . 
In sum, Gelasiu s articulate d a n unbalanced dualis m in which th e pope an d 
the empero r share d power , bu t th e pop e exercise d mor e (o r mor e impor -
tant) power than the emperor. 8 

In th e nex t century , Empero r Justinia n I  largel y accepte d Gelasius' s 
political theory—excep t fo r th e hierocrati c conclusion . In a  decree issued in 
535, Justinian wrote : 

The greates t gift s give n b y Go d t o me n fro m hi s heavenl y clemenc y ar e 
priesthood an d empire (sacerdotiu m e t imperium). The former serve s divine 
things, th e latte r rule s huma n affair s an d ha s car e o f them . Bot h procee d 
from one and the same source and provide for human life. Therefore nothing 
shall so preoccupy emperor s a s the moral wellbeing of priests, since priests 
pray constantly to God for the emperors themselves.9 

Thus, Justinian endorse d the Christian dogm a tha t al l humans are within 
the single and universal body o f Christ, and he condoned Gelasius' s propo-
sition tha t bot h th e pop e an d th e empero r deriv e thei r power fro m God -
all of society , then , supposedl y belong s t o a  natura l an d hierarchica l bod y 
(or organism) . Bu t Justinian turne d Gelasius' s hierarchica l orderin g upsid e 
down: according to Justinian, the emperor , not the pope, is supreme.10 Th e 
emperor—literally considere d a s "divinit y o n earth" 11—condescends t o en -
sure th e suitabilit y o f th e clerg y becaus e the y ac t o n hi s behal f b y prayin g 
to God . Th e remainde r o f thi s decre e underscore d th e scop e o f Justinian's 
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asserted powe r ove r Churc h affairs : i t continue d b y discussin g th e ordina -
tion of clergy and the upkeep of churches. 12 

While Justinian ofte n i s cite d fo r hi s stron g expressio n o f Caesaropap -
ism, hi s famous  Code , "on e o f th e mos t formativ e agencie s o f Europe," 13 

did no t overloo k th e Jews. Indeed, a s the empero r an d professed leade r o f 
all Christianity , Justinian codifie d antisemitism . I n th e word s o f Rosemar y 
Ruether, th e Cod e held tha t Jews wer e "t o present t o Christia n societ y th e 
living proof o f the social results of divine reprobation, both t o testify t o th e 
truth o f Christianity, and ultimately to convinc e the Jews themselves o f this 
truth."14 Thus , fo r example , th e Cod e prohibite d Jew s fro m testifyin g i n 
court agains t Christians. 15 

Gregory I , the pope fro m 59 0 t o 604 , looms a s one o f the mos t signifi -
cant medieval figures in the development o f the Church and in the treatmen t 
of the Jews. Gregory (o r Gregory the Great ) entertaine d hierocrati c notions, 
but a s a n astut e politica l realist , h e realize d tha t th e emperor' s strengt h i n 
Constantinople an d th e Easter n Empir e wa s insurmountable . Therefore , 
Gregory sought t o expand the Church' s power to the West by, for example , 
sending mission s t o Englan d an d Gaul. 16 I n th e East , Gregor y deferre d t o 
the Caesaropapist view of the emperor, while in the West, he propagated th e 
hierocratic notio n tha t roya l powe r ultimatel y serve d th e Church . Gregor y 
addressed th e empero r a s the "Lor d Emperor " ye t calle d the Western king s 
his "deares t sons." 17 Gregory' s strateg y prove d successful : h e dramaticall y 
increased th e influenc e o f th e papac y an d thu s enable d th e Churc h t o 
emerge as a leading governmental institution of the Middle Ages.18 

Meanwhile, wit h regar d t o Judaism, Gregor y followe d Ne w Testamen t 
dogma, an d hi s views became th e basi s for th e medieva l "Constitutio n fo r 
the Jews," whic h guide d papa l treatmen t o f Jews throughou t th e Middl e 
Ages.19 T o Gregory , Judaism "woul d 'pollute ' Christia n fait h an d 'deceiv e 
with sacrilegiou s seduction ' simpl e Christia n peasants." 20 Jews existe d t o 
be converte d t o Christianit y eve n thoug h the y currentl y wer e unwillin g o r 
unable t o se e th e trut h o f Jesus a s Christ. 21 Nonetheless , Gregor y insiste d 
that Jew s b e allowe d t o practic e thei r ow n religio n an d no t b e directl y 
forced t o convert : "Jus t a s license ough t no t t o b e presumed fo r th e Jews 
to d o anything in their synagogues beyon d wha t i s permitted b y law, so in 
those points conceded to them, they ought to suffe r nothin g prejudicial." 22 

Despite thi s seemin g toleration , i n realit y Gregor y condone d resortin g 
to an y mean s necessary , shor t o f physicall y coercin g baptism , i n orde r t o 
induce Jewish conversion . Fo r example , Gregor y approve d o f bribin g Jews 
to conver t an d forcin g the m t o atten d conversio n sermons. 23 Moreover , 
Gregory explicitl y attribute d hi s limite d toleratio n o f Jews t o respec t fo r 
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Christian, no t Judaic, tenets . H e wrot e tha t force d baptis m ha d "n o prof -
itable effect" 24 becaus e tru e Christia n fait h canno t b e directl y coerced . 
Gregory continued : 

For, when any one is brought to the font of baptism, not by the sweetness of 
preaching but by compulsion, he returns to his former superstition , and dies 
the worse from having been born again. 

Let, therefore, your Fraternity [o f Christians] sti r up such men by frequent 
preaching, to the end that throug h the sweetness of their teacher they may 
desire the more to change their old life. For so our purpose is rightly accom-
plished, and the mind of the convert returns not again to his former vomit.25 

Within Christianity , th e contras t betwee n th e Wester n hierocrati c an d 
the Easter n Caesaropapis t tendencie s contribute d t o a n eventua l schis m 
between th e Roma n Catholi c an d Easter n Orthodo x churche s i n 1054. 26 

Ultimately, though , a  theologica l disput e culminate d i n thi s schis m 
between Eas t an d West . Th e papac y ha d amende d th e Nicen e Cree d 
(which itself was a  modification o f the origina l Nicaean Creed) 27 by addin g 
the fiHoqu e clause , whic h proclaime d tha t th e Hol y Spiri t "'proceeds ' no t 
only 'fro m th e Father ' bu t als o 'from th e Son ' (filioque)." 28 Th e additio n o f 
the filioque offended th e Eastern Churc h fo r tw o reasons . First, the papac y 
had institute d th e chang e unilaterally . Second , th e claus e transforme d th e 
conception o f the Holy Trinity. 29 Th e papacy's commitmen t t o th e filioque 
underscored th e increasin g "Wester n emphasi s o n incarnatio n a s th e cen -
tral reality o f th e universe." 30 Wherea s Easter n Christianit y incline d t o th e 
mystical—suggesting tha t Jesu s restore s humanit y t o it s ful l communio n 
with God—Wester n Christianit y incline d t o th e juridical—suggestin g tha t 
Jesus triumphed ove r original sin and atoned fo r huma n guilt . The focus o f 
Western Christianit y o n Go d incarnate , then , legitimate d an d perhap s 
motivated th e Church' s effort s t o see k greate r tempora l powe r i n orde r t o 
promote th e Augustinian Cit y of God on earth. 31 

The schis m betwee n Eas t an d Wes t an d th e Wester n emphasi s o n th e 
incarnation an d tempora l powe r precipitate d th e Investitur e Struggle , 
which straine d Wester n Christianit y fo r clos e t o seventy-fiv e years. 32 Dur -
ing th e nint h an d tent h centuries , feuda l authoritie s (la y lords) ha d begu n 
appointing cleric s t o thei r position s an d conferrin g th e symbol s o f thei r 
religious o r spiritua l dignit y ( a ring an d a  staff) . Suc h a  la y investitur e o f 
ecclesiastical offic e ofte n include d th e gran t o f a  larg e fie f bu t require d 
that th e cleric , i n return , pa y homag e an d swea r fealt y t o th e la y lord. 33 

As Ernes t Henderso n writes : " A bishop a t tha t tim e wa s no t onl y a  dig -
nitary o f th e church , bu t als o a  princ e o f th e realm , whos e dut y i t wa s 
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to sen d hi s contingent s t o th e king' s army , an d t o ac t a s councillo r a t 
his court." 34 

The Investiture Struggl e emerge d becaus e o f a  sustained papal challeng e 
to thi s syste m o f la y investiture . A s popes an d emperor s vie d fo r politica l 
dominance, th e papac y sough t i n particula r t o increas e th e powe r o f th e 
Church primaril y b y freein g i t fro m imperia l an d la y control. 35 Th e mos t 
dramatic an d climacti c event s o f the Struggl e aros e durin g a  confrontatio n 
between Pop e Gregor y VI I (pontif f fro m 107 3 t o 1085 ) an d Kin g Henr y 
IV o f German y (th e Hol y Roma n Emperor). 36 Gregor y envisione d an d 
attempted t o implement th e principles o f an extreme hierocracy. 37 In devel-
oping his hierocratic themes , Gregory clearl y drew upon th e Christia n ide -
ology o f dogmati c antisemitism , expressl y condemnin g Jew s pursuan t t o 
Christian doctrine . Fo r example , h e claime d tha t Jews worshi p Sata n an d 
therefore shoul d be banned from holdin g public offices : 

We are compelled ou t o f duty to warn Your Affection, tha t you ough t no t 
permit Jews in your land to be lords over Christians, or to wield any power 
over them any longer. For what i s it to se t Christians beneath Jews, and to 
make the former subjec t to the judgment of the latter, except to oppress the 
Church and to exalt the Synagogue of Satan, and, while you desire to please 
the enemies of Christ, to contemn Christ himself?38 

Then, t o facilitat e hi s justificatio n o f a  hierocracy , Gregor y degrade d 
kings and princes b y symbolically placing them in the position o f the Jews. 
For example, Gregory wrote : 

Who doe s no t kno w tha t king s an d prince s ar e sprun g fro m thos e wh o 
unmindful o f God , urged on , in fact, b y the devil , the prince o f the world, 
and by pride, plunder, treachery , murders and by almost ever y crime, have 
striven wit h blin d cupidit y an d intolerabl e presumptio n t o dominat e ove r 
their equals , that i s to say , over men? [Therefor e who ] ca n doub t tha t th e 
priests an d Chris t ar e t o b e accounte d father s an d judge s o f king s an d 
princes and all the faithful? 39 

Gregory thus returned t o the fundamental dualis m opposing Christian spir -
ituality an d Jewish carnality . Royalty spring s from th e tempora l an d mater -
ial world o f Jewish carnalit y an d henc e deserve s condemnation . King s an d 
princes must bow before th e Christian spiritualit y of the Church . 

Supported b y thi s ideologica l foundation , Gregor y resolutel y insiste d 
that th e papac y controlle d roya l authorities . Earl y i n hi s reign , Gregor y 
summarized his hierocratic principles as follows: 
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1. That the Roman Churc h was founded b y God alone . 
2. That the Roman Pontiff alon e is rightly to be called universal . 
3. That he alone can depose or reinstate bishops 
6. That , amon g othe r things , w e als o ough t no t t o sta y i n th e sam e hous e 
with those excommunicated b y him 
9. That the Pope is the only one whose feet ar e to be kissed by all princes 
12. That he may depose Emperors 
14. That he has power to ordain a cleric of any church he may wish 
16. That no synod may be called a general one without hi s order . 
17. Tha t n o chapte r o r boo k ma y b e regarde d a s canonica l withou t hi s 
authority. 
18. That n o sentenc e o f hi s may be retracted b y any one ; and tha t he , alone 
of all, can retract it . 
19. That he himself may be judged by no one 
22. Tha t th e Roma n Churc h ha s neve r erred , no r ever , b y th e witnes s o f 
Scripture, shall err to al l eternity... . 
25. That without convenin g a synod he can depose and reinstate bishops . 
26. Tha t h e shoul d no t b e considere d a s Catholi c wh o i s not i n conformit y 
with the Roman Church . 
27. That the Pope may absolve subjects o f unjust me n from thei r fealty. 40 

Following thes e principles , Gregor y initiate d hi s conflic t wit h Kin g 
Henry I V by prohibiting la y investiture i n February 1075 . Gregory decreed : 

Inasmuch a s we have learned that , contrary to th e establishments o f the hol y 
fathers, th e investitur e wit h churche s is , i n man y places , performe d b y la y 
persons; an d tha t fro m thi s caus e man y disturbance s aris e i n th e churc h b y 
which th e Christia n religion i s trodden unde r foot : w e decre e tha t n o on e o f 
the clerg y shal l receiv e th e investitur e wit h a  bishopri c o r abbe y o r churc h 
from th e han d o f a n empero r o r kin g o r o f an y la y person, mal e o r female . 
But if he shal l presume t o d o s o he shal l clearly know tha t suc h investiture is 
bereft o f apostoli c authority , an d tha t h e himsel f shal l lie under excommuni -
cation unti l fitting satisfactio n shal l have been rendered. 41 

Because lay-investe d cleric s provide d substantia l suppor t t o th e empire , 
Gregory's action s sharpl y threatene d Henry' s power . Unsurprisingly , then , 
Henry initiall y disregarde d Gregory' s directives . Whe n Henr y appointe d 
an archbisho p t o th e se e i n Milan, 42 Gregor y responde d contentiousl y i n a 
letter date d Decembe r 1075 , whic h insiste d tha t Henr y "loo k mor e 
respectfully upo n th e maste r o f th e church—tha t is , St . Peter , th e chie f o f 
the apostle s [an d henc e als o th e pope , a s St . Peter' s successor]." 43 Almos t 
immediately, Henr y retorte d b y summonin g a  counci l tha t include d mos t 
of th e Germa n bishops . Th e bishop s accuse d Gregor y o f committin g 
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perjury an d fornicatio n an d o f usurpin g th e papacy ; the y conclude d b y 
denying Gregory' s authority as pope.44 

Gregory swiftl y an d boldly moved to crus h Henry politically. In perhaps 
the mos t famou s o f medieva l papa l decrees , Gregor y excommunicate d 
Henry and claimed to deprive him of all royal authority : 

I believe tha t i t i s and has been th y [God's ] will , that th e Christia n people 
especially committe d t o thee should rende r obedienc e t o me thy especially 
constituted representative. To me is given by thy grace the power of binding 
and loosing in Heaven and upon earth. 

Wherefore, relying upon this commission, and for the honor and defens e 
of th y Churc h .. . I  depriv e Kin g Henr y . . . wh o ha s rebelle d agains t th y 
Church with unheard-of audacity , of the governmen t ove r the whole king-
dom o f German y an d Italy , an d I  release al l Christia n me n fro m th e alle -
giance which they have sworn or may swear to him, and I forbid anyon e to 
serve him as king. 

And since he has refused t o obey as a Christian should . . . I  bind him in 
the bonds of anathema in thy stead and I bind him thus as commissioned by 
thee 4 5 

Henry, remainin g steadfast , responde d i n kind . B y letter , Henr y ad -
dressed Gregor y a s "no t pop e bu t fals e monk" 46 an d calle d fo r hi m t o re -
linquish th e papacy : "Descend , descend , t o b e damne d throughou t th e 
ages."47 Despit e thi s adaman t initia l response , Henr y soo n realize d tha t h e 
lacked the political support in Germany to withstand the papal excommuni -
cation. A  coalitio n o f noble s an d bishop s (som e o f who m ha d previousl y 
condemned Gregory ) issue d Henr y a n ultimatum : h e mus t eithe r b e re -
leased from excommunicatio n withi n a  year or be deposed from hi s throne. 
Faced wit h likel y downfall , Henr y humiliatingl y submitte d t o Gregory . Fo r 
three consecutiv e day s durin g th e winte r o f 1077 , Henry stoo d outsid e i n 
the sno w o f a  castle courtyard , barefoote d i n penitence an d supplicate d fo r 
absolution, while Gregory waited and contemplated inside. 48 

In th e end , Gregor y release d Henr y fro m hi s excommunication , a n 
absolution that , howeve r reasonable , prove d politicall y ruinou s fo r Greg -
ory. Many o f Henry' s forme r supporter s rallie d t o hi s support , an d man y 
of thos e wh o continue d t o oppos e Henr y nonetheles s fel t betraye d b y 
Gregory. Henry' s adversarie s soo n electe d a  riva l kin g an d thu s thrus t 
Germany int o civi l war . Afte r thre e year s o f indecision , Gregor y finall y 
decided t o suppor t th e riva l king , an d therefor e onc e agai n excommuni -
cated an d depose d Henry . Thi s secon d excommunicatio n an d deposition , 
however, prove d politicall y ineffective . Whe n Henr y wo n th e civi l war, h e 
resolved to destroy Gregory , who eventuall y died in exile in 1085.49 
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Despite Henry' s persona l victor y ove r Gregory , th e Investitur e Struggl e 
effectively ende d i n politica l compromise : "roya l theocrac y ha d bee n 
defeated withou t papa l theocrac y becomin g established." 50 Thi s compro -
mise, though , prove d sufficien t t o facilitat e a  dramati c increas e i n papa l 
power. Th e Churc h gaine d practica l independenc e fro m roya l authority , 
and th e hierocrati c theor y holdin g spiritua l powe r abov e tempora l powe r 
was largel y accepted. 51 Thu s emancipate d an d empowered , th e Churc h 
exercised unparallele d contro l ove r spiritua l affairs , an d a s th e boundar y 
between spiritua l an d tempora l affair s ofte n an d inevitabl y blurred , th e 
Church increased it s temporal power a s well.52 Indeed, the developmen t o f 
the Churc h "a s a n independent , corporate , politica l an d lega l entity , unde r 
the papacy" 53 suggest s tha t i t migh t b e considere d th e firs t "moder n 
Western state." 54 

The Churc h use d it s newfound powe r t o relentlessl y pursue th e Cit y of 
God o n earth . An d significantl y fo r subsequen t lega l development , th e 
Church viewe d la w a s on e o f th e mos t poten t tool s fo r buildin g Wester n 
Christendom.55 Th e lait y wer e subjec t t o th e hierarchica l powe r o f th e 
Church, whic h extende d it s juridica l reac h ove r matter s suc h a s matri -
mony, wills , slander , fornication , an d neglec t o f Churc h festivals. 56 Th e 
already extensive ye t disordere d cano n la w was compile d an d organize d i n 
the mid-twelft h centur y b y Gratia n (i n his Decretum) an d the n i n th e thir -
teenth centur y b y Raymond o f Penaforte (firs t i n his Summa de Poenitenti a 
et Matrimonio an d the n i n hi s papally commissione d Decretales). 57 In fact , 
the Churc h pioneere d th e concep t o f a  legal system : "a distinct , integrate d 
body o f law , consciousl y systematized " b y traine d professionals. 58 Harol d 
Berman elaborates : 

[T]he church took on most o f the distinctive characteristic s o f the modern 
state. It claimed to be an independent, hierarchical, public authority. Its head, 
the pope, had th e righ t t o legislate , and i n fac t Pop e Gregory' s successor s 
issued a  stead y strea m o f ne w laws , sometime s b y thei r ow n authority , 
sometimes with the aid of church councils summoned by them. The church 
also execute d it s law s throug h a n administrativ e hierarchy , throug h whic h 
the pope ruled a s a  modern sovereig n rule s throug h hi s or he r representa -
tives. Further, the churc h interpreted it s laws, and applie d them , through a 
judicial hierarchy culminatin g i n the papal curi a in Rome. Thus th e churc h 
exercised th e legislative , administrative , an d judicia l power s o f a  moder n 
state. In addition, it adhered to a rational system of jurisprudence, the canon 
law. It imposed taxe s o n it s subject s i n the form o f tithes and othe r levies. 
Through baptismal and death certificates i t kept what was in effect a  kind of 
civil register . Baptis m conferre d a  kin d o f citizenship , whic h wa s furthe r 
maintained by the requirement—formalized i n 1215—that every Christian con-
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fess his or her sins and take Holy Communion at least once a year at Easter. 
One coul d b e deprive d o f citizenship , i n effect , b y excommunication . 
Occasionally, the church even raised armies.59 

Despite th e ascen t o f th e Church , roya l (an d imperial ) powe r remaine d 
vibrant: the reality of a roughly balanced dualism of power crystallize d afte r 
the Investitur e Struggle . Th e premoder n ide a o f th e politica l communit y 
remained grounde d i n the symboli c imagery of the organism, like the bod y 
of Christ . Individual s wer e considere d t o b e mer e subjects , no t citizen s 
empowered t o participat e i n politica l affairs . A s subjects , individual s fit 
within a  rigidl y hierarchica l bod y politi c tha t seeme d natura l an d thu s 
beyond th e will or contro l o f the ordinary person (o r subject).60 Yet, at thi s 
point, th e shap e o f th e moder n secula r stat e bega n t o com e int o focu s a s 
emperors an d kings stoo d a t least somewha t distinc t fro m th e Church . For 
instance, secular legal systems emerged , though the y were modeled o n th e 
preeminent cano n la w system . In fact , secula r law was base d o n a  founda -
tion o f Christia n spirituality : th e assumptio n wa s tha t Christian s woul d 
ensure tha t secula r la w woul d confor m t o Christia n purposes . Al l law , 
then—not jus t cano n law—wa s "see n a s a  wa y o f fulfillin g th e missio n o f 
Western Christendom t o begin to achieve the kingdom of God o n earth." 61 

The developmen t o f constitutiona l principle s wa s on e aspec t o f thes e 
burgeoning lega l systems . Within th e Churc h itself , th e bureaucrati c "divi -
sion of functions"62 require d the formation an d articulation o f some consti -
tution-like limit s an d check s upo n th e exercis e o f power. 63 Furthermore , 
because o f th e roughl y balance d dualis m o f power , th e emergin g secula r 
states an d th e Churc h remaine d "alway s jealou s o f eac h other' s author -
ity."64 Thus , individuals typicall y live d under multipl e an d competin g lega l 
systems, the cano n syste m plus one o r more secula r systems . The struggl e 
to devis e workabl e boundarie s betwee n th e variou s competin g system s 
spawned the formation o f constitutional standards. 65 

In sum , th e seed s fo r th e doctrin e o f separatio n o f churc h an d stat e 
were th e birt h o f Christianit y an d th e correspondin g condemnatio n o f 
Judaism. Those seed s were planted i n the soi l of the Roman establishmen t 
of Christianity , too k roo t i n th e papal-imperia l politica l dispute s o f th e 
early Middle Ages, and finally sprouted in the Investiture Struggle . As Brian 
Tierney writes: "[T]he over t issue of church and state that aros e during th e 
investiture contes t wa s relate d t o th e stil l mor e fundamenta l proble m o f 
defining th e righ t relationshi p betwee n spiritua l offic e an d materia l prop -
erty."66 Equall y important , th e fundamenta l Christia n dualis m opposin g 
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spirituality t o materialit y (a s well a s temporality an d carnality) aros e fro m 
the early Christian effort s t o differentiate an d condemn Judaism. Thus, pre-
dictably, Gregor y VI I relied explicitl y upo n th e Christian ideolog y o f anti-
semitism t o suppor t hi s condemnatio n o f th e tempora l power s o f king s 
and princes . Moreover , jus t a s th e earl y Christian s effectivel y increase d 
their politica l powe r b y denouncin g Jews , th e Churc h o f th e Investitur e 
Struggle successfull y enhance d it s powe r b y denigratin g th e (implicitl y 
Jewish) carnalit y o f the temporal an d material world . Eve n as the inchoate 
secular stat e emerge d t o share power wit h the ascendant Church , the state 
inherited th e degrade d positio n o f Jew s withi n th e universa l bod y o f 
Christianity. Thus , most Christian s supposedl y foun d spiritua l fulfillment i n 
the Churc h bu t nonetheless neede d protectio n fro m th e potential danger s 
and depravitie s inheren t i n the temporal an d material world—th e worl d of 
the Jews and the state. 

T H E L A T E R M I D D L E A G E S 

Christian Power and the Persecution of Jews 

Perhaps more s o than any other politica l action , a successful declaratio n of 
war manifest s suprem e authorit y an d control . Hence , soo n afte r th e 
Investiture Struggle , the papacy displaye d its enormous strengt h by launch-
ing th e Crusades , war s t o establis h th e Christian Cit y o f God throughou t 
this world . I n 1095 , a papa l proclamatio n initiate d th e firs t Crusade , and 
the nex t year , band s o f Christia n warrior s se t forth.67 Th e professed pur -
pose o f th e firs t Crusad e wa s t o recaptur e Jerusale m an d th e Hol y 
Sepulcher from th e Saracens, while the avowed goa l of the second Crusad e 
(launched in 1146) was to defend th e recently capture d Holy Lands agains t 
potential Sarace n attack . Despit e thes e nomina l objectives , however , bot h 
of thes e Crusades—especiall y th e first—rapidl y degenerate d int o a  wa r 
against all heretics and infidels, particularly Jews.68 

Throughout th e Crusades, the papacy claime d to continue its earlier pol-
icy of not forcing Jewish conversion . Nonetheless , as the Crusaders crosse d 
Europe, the y slaughtere d Jew s i n on e pogro m afte r another . Often , 
Crusaders forme d ill-discipline d armies , littl e mor e tha n Christia n mobs , 
bent on avenging the death of Jesus.69 These armies were unconcerned wit h 
the nicetie s o f Christian doctrine , suc h a s the notion tha t tru e fait h canno t 
be coerced . Thus , the mobs repeatedl y force d Jews to choose : "baptism or 
death."70 During the first Crusade, the Christian armies declared : 
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Look you! We se t ou t o n a  long road i n order t o reac h th e Buria l Place, and 
to reveng e ourselve s o n th e Ishmaelites , and behold ! here ar e Jews, dwellin g 
in ou r midst , me n whos e father s kille d Him , al l guiltless, and crucifie d Him . 
Let us , therefore , tak e ou r reveng e firs t o n them , an d extirpat e the m fro m 
among th e nations , s o tha t th e nam e o f Israe l wil l no longe r b e mentioned ; 
else they must become the same as we are, and profess ou r faith. 71 

During thi s first  Crusade , i n particular , al l o f th e antisemitis m institu -
tionalized withi n Christianit y spewe d fort h i n venomou s denunciation s an d 
massacres o f Jews . On e Christia n reporte d tha t "throughou t th e citie s 
through whic h [th e Crusaders ] wer e passing , the y wipe d ou t completely , 
as enemie s interna l t o th e Church , th e execrabl e Jewis h remnants , o r 
forced the m t o th e refug e o f baptism—bu t man y o f thes e late r reverted , lik e 
dogs t o thei r vomit." 72 Durin g th e firs t si x month s o f 109 6 alone , betwee n 
one-quarter an d one-thir d o f th e Jew s i n German y an d norther n Franc e 
were murdered. 73 I n tragi c desperation , som e Jew s chos e suicide , a s illus -
trated i n thi s Christia n report : 

At Worms too , the Jews, flying fro m th e persecuting Christians , hastened t o 
the Bishop . Sinc e h e promise d the m rescu e onl y o n th e conditio n tha t the y 
be baptized , the y begge d a  truc e fo r consultation . The y entere d int o th e 
Bishop's chamber a t that sam e hour, and while our people waited outside fo r 
what answe r the y wer e goin g t o make , they , persuaded b y th e devi l and b y 
their own callousness , killed themselves! 74 

One o f th e leadin g Europea n Jewis h communitie s o f tha t tim e wa s 
located i n Mainz , i n th e Rhinelan d o f Germany . Th e Main z Jew s fel t un -
usually secure , s o tha t whe n report s o f crusadin g violenc e reache d them , 
they nonetheles s remaine d confiden t o f thei r ow n safety . Shortl y afterward , 
however, Coun t Emich o o f Leininge n le d a  crusadin g arm y t o th e town , 
thus promptin g Jewis h effort s t o initiat e negotiations. 75 Alber t o f Aix , a 
Christian, describe d Emicho' s reaction : 

Emicho an d th e res t o f hi s ban d hel d a  counci l and , afte r sunrise , attacke d 
the Jews in the courtyar d wit h arrows and lances . When th e bolt s an d door s 
had been forced an d th e Jews had been overcome , they killed seven hundre d 
of them , wh o i n vain resiste d th e attac k an d assaul t o f s o man y thousands . 
They slaughtered th e women als o and with the point o f their swords pierce d 
young children o f whatever age and sex . The Jews, seeing that thei r Christia n 
enemies were attacking them an d thei r children and were sparin g no age , fell 
upon on e another—brothers , children , wives , mother s an d sisters—an d 
slaughtered on e another . Horribl e t o say , mothers cu t th e throat s o f nursin g 
children wit h knive s an d stabbe d others , preferrin g t o peris h thu s b y thei r 
own hands rather than be killed by the weapons o f the [Christians]. 76 
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Emicho's massacr e o f th e Main z Jews include d th e horrifyin g traged y o f 
Rachel (o f Mainz) an d he r fou r children , a s recorde d i n th e Hebre w chroni -
cles o f th e firs t Crusade : 

[Rachel of Mainz] sai d to he r companions: "I have four children . On the m as 
well hav e n o mercy , les t thes e [Christians ] com e an d seiz e the m aliv e an d 
they remai n i n thei r pseudo-faith . Wit h the m a s wel l yo u mus t sanctif y th e 
Name o f the holy God. " On e o f her companions cam e and took th e knife t o 
slaughter he r son . Whe n th e mothe r o f th e childre n sa w th e knife , sh e 
shouted loudl y an d bitterl y an d smot e he r face an d breas t an d said : "Wher e 
is your steadfas t love , O Lord? " Then th e woman sai d to he r companions i n 
her bitterness : "D o no t slaughte r Isaa c befor e hi s brothe r Aaron , s o tha t h e 
not se e th e deat h o f hi s brothe r an d tak e flight. " Th e wome n too k th e la d 
and slaughtere d him—h e wa s smal l an d exceedingl y comely . Th e mothe r 
spread he r sleev e to receiv e th e blood ; sh e receive d th e bloo d i n he r sleeve s 
instead o f in the [Temple ] vessel for blood . The lad Aaron, when h e saw tha t 
his brother ha d been slaughtered , crie d out : "Mother , d o no t slaughte r me! " 
He wen t an d hi d unde r a  bureau . Sh e stil l ha d tw o daughters , Bell a an d 
Matrona, comel y an d beautifu l youn g wome n th e daughter s o f R. Judah he r 
husband. Th e girl s too k th e knif e an d sharpene d it , s o tha t i t no t b e defec -
tive. The y stretche d fort h thei r neck s an d sh e sacrifice d the m t o th e Lor d 
God o f Hosts, who commande d u s not t o renounce pure aw e of him an d t o 
remain faithfu l t o him , a s i t i s written: "Yo u mus t b e wholehearted wit h th e 
Lord you r God. " Whe n th e saintl y on e complete d sacrificin g he r thre e chil -
dren befor e th e Creator , the n sh e raise d he r voic e an d calle d t o he r son : 
"Aaron, Aaron , wher e ar e you ? I  shal l no t hav e merc y no r pit y o n yo u a s 
well." She pulled him by the leg from unde r the bureau wher e he was hidde n 
and sh e sacrifice d hi m before th e sublim e an d exalte d God . Sh e placed the m 
under her two sleeves , two o n eac h side, near her heart. They convulsed nea r 
her, unti l the enem y seize d the chambe r an d found he r sittin g and mournin g 
them. The y sai d t o her : "Sho w u s th e money s whic h yo u hav e i n you r 
sleeves." When the y sa w th e childre n an d sa w tha t the y wer e slaughtered , 
they smote her and killed her along with them. 77 

With th e papa l declaratio n o f a  secon d Crusad e i n 1146 , Churc h leader s 
once agai n provoke d Christia n hostilit y agains t Jews.78 On e tellin g episode , 
in particular , reveale d th e rang e an d dept h o f Christia n antisemitism . Th e 
pope appointe d St . Bernard , th e abbo t o f Clairvaux , t o b e th e officia l 
preacher o f th e secon d Crusade . Ralph , on e o f th e monk s i n Bernard' s 
monastery, promptl y bega n preachin g vengeanc e agains t Jew s fo r killin g 
Christ: "Aveng e th e Crucifie d upo n hi s enemie s wh o liv e amon g you . 
Afterwards yo u shal l journey t o battl e agains t th e Muslims." 79 Partl y du e t o 
Ralph, then , th e horror s o f th e firs t Crusad e bega n t o recu r a s anti-Jewis h 
violence quickl y erupted. 80 A t thi s point , Bernar d steppe d forwar d t o 
rebuke Ralp h an d t o discourag e th e Crusader s fro m killin g Jews ; i n fact , 
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Bernard manage d t o sav e man y Jewish lives. 81 Th e reason s fo r Bernard' s 
actions, however , ar e striking . First , sinc e Ralp h wa s fro m Bernard' s ow n 
monastery, Ralp h wa s subjec t t o Bernard' s contro l withi n th e Churc h 
hierarchy. By leaving th e monaster y t o preach , Ralp h ha d violate d ecclesi -
astical protoco l an d therefor e ha d implicitl y challenge d an d embarrasse d 
Bernard.82 Second , Bernar d oppose d killin g Jews onl y s o tha t the y coul d 
continue sufferin g i n th e Diaspor a a s witnesse s t o Christia n spiritualit y 
unless they willingly converted. For Bernard, then, Jews were not protecte d 
because o f religiou s toleratio n o r simpl e huma n sympathy , bu t rathe r 
because, accordin g t o th e New Testament , Jews ha d t o pla y a  crucia l rol e 
in the Christian drama of eternal salvation. 83 

While the Crusades were the most deadl y of the papal-initiated persecu -
tions o f th e Jews, popes continue d t o oppres s Jews i n additiona l ways . In 
particular, popes relied upon th e sophisticate d cano n law system to enforc e 
the theologicall y inferio r statu s o f Jews.84 Fo r example , Pope Innocen t III , 
one o f th e mos t powerfu l o f al l popes , reiterate d an d codifie d standar d 
Christian antisemiti c dogma . Innocent , wh o wa s pontif f fro m 119 8 t o 
1216, expressly condemned "th e carna l Jews" as "demons" who "see k only 
what sens e perceives, who deligh t i n the corporea l senses  alone. " The Jew 
"lies" by denying tha t Jesus was the Messiah, and henc e Go d "condemne d 
the Synagogu e because o f her disbelief." 85 Furthermore, Innocent, continu -
ing previou s policy , maintaine d (a t leas t a s a n officia l position ) tha t Jew s 
should not b e killed or forced t o convert : 

Thus the Jews, against whom th e blood o f Jesus Chris t call s out , although 
they ough t no t t o b e killed , les t th e people forge t th e Divin e Law, yet a s 
wanderers ought they to remain upon the earth, until their countenance be 
filled with shame and they seek the name of Jesus Christ, the Lord. That is 
why blasphemers of the Christian name ought not to be aided by Christian 
princes t o oppres s th e servant s o f th e Lor d [tha t is , Christians , especiall y 
Crusaders], but ough t rathe r t o b e forced int o the servitud e o f which they 
made themselves deserving when they raised their sacrilegious hands against 
Him Who had come to confer true liberty upon them, thus calling down His 
blood upon themselves and upon their children.86 

Consequently, Innocen t convoke d a n ecumenica l counci l i n 121 5 tha t 
issued severa l decree s reinforcin g th e subjugatio n o f Jews. On e decree , fo r 
instance, wa s intende d t o increas e Jewish visibilit y an d henc e vulnerability : 
to aler t unsuspecting Christian s o f a  Jewish presence, Jews were required t o 
wear an identifying conica l hat o r yellow patch.87 Subsequen t papa l decree s 
further contribute d t o the separation o f Jews from th e Christian socia l body 
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by forcin g the m t o liv e i n ghettos , ye t Jews wer e als o impresse d wit h th e 
universalism of Christianity by being forced t o attend conversion sermons. 88 

The status of Jews in the late Middle Ages reveals how the proper align -
ment o f socia l force s ca n channe l intens e powe r int o form s o f cultura l 
oppression. Christianity , a t it s birth , ha d articulate d (fo r politica l expedi -
ency) a  discours e o f condemnatio n an d oppressio n i n th e antisemiti c doc -
trine o f th e New Testament . Then , ove r th e millenniu m afte r Constantine , 
the protectio n o f emperor s an d king s enable d th e establishe d Churc h t o 
grow a s a  bureaucratic institution , thu s facilitatin g th e sprea d o f Christian -
ity throughou t Wester n society . B y th e tim e o f th e Investitur e Struggle , 
Christianity ha d becom e a  definitiv e componen t o f Europea n cultur e an d 
social organization . Finally , as the Churc h attaine d maturity , i t was abl e t o 
emancipate itsel f from th e shelte r an d contro l o f royal and imperia l power . 
During th e lat e Middl e Ages , th e Churc h thu s stoo d a t th e ape x o f it s 
power. Christia n dominatio n o f Europea n cultur e an d socia l structur e 
allowed th e Churc h t o contro l an d t o effectivel y defin e Jews. On e o f th e 
decrees o f Innocent II I exemplifies th e totality o f Christian power b y effec -
tively forcing Jews to observe Christian holidays: 

[D]uring th e las t thre e day s befor e Easte r an d especiall y o n Goo d Friday , 
[the Jews] shall not go forth in public at all, for the reason that some of them 
on these very days, as we hear, do not blush to go forth bette r dressed and 
are not afraid to mock the Christians who maintain the memory of the most 
holy Passion by wearing signs of mourning.89 

Still more egregiously , though , th e papacy attempte d t o ensur e "th e purit y 
of Jewis h doctrine": 90 severa l popes , startin g wit h Gregor y I X i n 1239 , 
condemned th e Jewis h Talmu d an d ordere d copie s seize d an d burne d 
because i t di d no t harmoniz e wit h th e Christia n conceptio n o f Judaism.91 

Christians, i n othe r words , no t onl y condemne d Judais m bu t als o de -
manded tha t Jews "conform t o the image Christians had made of them an d 
practice wha t Christian s tol d the m wa s thei r religion." 92 I n sum , th e sys -
temic socia l an d lega l persecution s o f Jews confirme d tha t the y wer e les s 
than human—tha t is , les s tha n Christian—an d thi s socia l degradatio n o f 
Jews bolstere d Christia n fait h b y reinforcin g th e trut h o f th e Christia n 
world view. 

The Emerging Secular State 

A philosophica l developmen t significan t fo r th e emergin g secula r stat e 
occurred earl y in th e thirteent h century : Aristotle' s writing s becam e avail -
able t o Christia n philosopher s an d theologians. 93 T o some , Aristotle' s 
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pagan philosoph y dangerousl y threatene d basi c Christia n tenets ; ye t t o 
others, Aristotl e offere d potentiall y revolutionar y insights . Th e radica l dif -
ferences betwee n the Aristotelian an d Christian concept s o f the state epito-
mized th e gul f betwee n th e tw o world s o f thought . I n Christia n theology , 
the emergin g stat e wa s symbolicall y grounde d o n th e dualis m opposin g 
Christian spiritualit y t o Jewish carnality . I n it s squali d Augustinia n status , 
the stat e o r civi l societ y aros e a s punishment fo r origina l sin , an d eve n i n 
the bes t Christia n light , th e stat e stil l inherite d th e degrade d positio n o f 
Judaism within the universal body of Christ . 

Aristotle's concep t o f th e state , however , contraste d dramaticall y wit h 
this blea k Christia n view. 94 T o Aristotle , th e goo d o f th e stat e o r politica l 
community an d the good o f the individual are inseparable. The telo s or nat -
ural end o f human lif e i s eudaimonia o r happiness , and on e achieve s happi -
ness b y living a  life i n accordance wit h virtue. 95 Most important , accordin g 
to Aristotle , "ma n i s by nature a  political animal"; 96 hence , one canno t liv e 
virtuously unless one lives and acts prudently and sagaciously within a polit-
ical community. 97 Aristotl e wrot e tha t i n "th e bes t regime , [th e citizen ] i s 
one who is capable of and intentionally choose s being ruled and ruling with 
a view to the life in accordance with virtue."98 Furthermore, the government , 
regardless of its form o r type, should pursue the satisfaction o f the commo n 
good, no t privat e interests . The politica l community , i n short , enable s indi -
viduals to b e citizens and t o live virtuously.99 Contrar y t o Christia n dogma , 
participation i n a  politica l communit y i s neithe r punishmen t no r degrada -
tion, but rather the highest good. Walter Ullmann elaborates : 

The contras t betwee n the [Christia n and Aristotelian] points of view, as far 
as they related to government, can be expressed thus: the [Christian] govern-
mental system, the descending, derived its substance from a principle, from a 
norm laid down by an a-natural organ , aiming at unity and uniformity; th e 
[Aristotelian], ascending, started from th e multiformity o f natural manifesta -
tions and took them as the basis of its thesis. The one system related to the 
other worl d (lif e i n thi s worl d wa s merel y preparatory) ; th e othe r syste m 
related to this world alone which was its goal.100 

Within thi s context , St . Thomas Aquinas , who lived from 122 5 to 1274 , 
stands a s th e "grea t synthesizer." 101 H e struggle d t o reconcil e Christia n 
faith wit h Aristotelia n reason : accordin g t o Thomas , fo r example , human s 
can us e reaso n t o lear n certai n truth s abou t God , bu t othe r truth s con -
cerning Go d ar e accessibl e onl y b y faith. 102 Becaus e h e wa s th e preemi -
nent Christia n Aristotelia n o f th e Middl e Ages , man y o f Thomas' s idea s 
have had lasting importance i n Western political thought , especiall y for th e 
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doctrine o f separatio n o f churc h an d state . Thoma s accepte d man y ele -
ments o f Aristotle' s concep t o f the state . For instance , Thomas wrot e tha t 
"it i s natura l fo r ma n . . . t o b e a  socia l an d politica l animal , t o liv e i n a 
group."103 Furthermore, the king should attemp t t o promote a  virtuous lif e 
for hi s people. 104 Thoma s eve n wrot e tha t "th e stat e i s a  perfect commu -
nity" that pursues the "common good." 105 

Largely becaus e o f thes e Aristotelia n element s i n hi s politica l thought , 
Thomas contribute d heavily to the development o f the concept o f a secular 
state. Mos t important , Thoma s introduce d int o Christendo m th e ide a o f 
the political . An individual no longe r was merely a  subject unde r a  govern -
ment descendin g fro m above ; instead, on e migh t b e a  citize n wh o partici -
pated in government. 106 Thoma s helpe d ope n a  "conceptual gulf " betwee n 
church an d stat e because he "showed th e conceptua l existenc e o f a human 
body politic , the State. " An individua l migh t b e a  "good citizen " in a  Stat e 
without necessarily being a "good man." 107 This distinction, between bein g 
a goo d citize n an d a  goo d man , suggeste d tha t variou s huma n activitie s 
could b e understoo d a s occurrin g i n discret e realm s o r sphere s o f action , 
and withi n thes e discret e spheres , differen t normativ e value s migh t apply . 
Different value s or standards migh t apply , for instance , in politics, econom-
ics, and morality. 108 Thus , political scienc e emerge d a s the stud y o r practi -
cal science of the realm of politics or good government. 109 

Nevertheless, i f Thoma s prove d anythin g throug h hi s consummat e 
efforts a t synthesis , he proved tha t Christianit y an d Aristotelianis m canno t 
be harmonized: they are incompatible. And ultimately , Thomas remaine d a 
Christian.110 Thomas' s resolut e commitmen t t o Christianit y manifeste d 
itself i n (amon g othe r ways ) hi s rote expressio n o f standar d Christia n anti -
semitic dogma . Accordin g t o Thomas , Jewish histor y merel y prepare d fo r 
the coming of Jesus,111 and hence the New Testament perfects o r fulfills th e 
imperfect Ol d Testament. 112 Thoma s condemne d th e Jews for thei r carnal -
ity?113 yet consisten t wit h Christia n dogma , h e maintaine d tha t the y coul d 
not b e force d t o conver t (thoug h the y certainl y coul d b e persecute d 
severely).114 Jews, Thoma s wrote , blaspheme d agains t Jesus an d th e Hol y 
Ghost "whe n [th e Jews] ascribe d t o the prince of devils those works whic h 
Christ did by the power o f His own Divine Nature an d by the operation o f 
the Holy Ghost." 115 An d o f course , Jews shoul d b e condemne d an d subju -
gated becaus e the y refuse d t o accep t Jesus a s th e Messia h an d ultimatel y 
committed deicide : 

Among th e Jews som e wer e elders , an d other s o f lesse r degre e [T]h e 
elders, who were called rulers, knew, as did also the devils , that He Qesus ] 
was the Christ promised in the Law: for they saw all the signs in Him which 
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the prophets said would come to pass: but they did not know the mystery of 
His Godhead . Consequentl y th e Apostl e says : If the y ha d know n it , the y 
would neve r have crucified th e Lord o f glory . It must , however , be under-
stood that thei r ignorance did not excus e them from crime , because it was, 
as it were, affected ignorance . For they saw manifest sign s of His Godhead; 
yet they perverted them out of hatred and envy of Christ; neither would they 
believe His words, whereby He avowed that He was the Son of God.116 

Eventually then , a s a  faithful Christia n an d regardles s o f hi s Aristotelia n 
bent, Thoma s unsurprisingl y subordinate d th e stat e t o th e Church . I n s o 
doing, he expressl y referre d t o th e fulfillmen t o f th e Ol d Testamen t i n th e 
New Testament : 

[S]ince in the old law earthly goods were promised to the religious people . . . 
the priests of the old law ... wer e also subject t o the kings. But in the new 
law there is a higher priesthood by which men are guided to heavenly goods. 
Consequently, in the law of Christ, kings must be subject to priests.117 

Thus, whil e Thoma s neve r degrade d th e stat e a s harshl y as , for example , 
Augustine ha d done , h e nonetheles s insiste d tha t tempora l an d materia l 
affairs alway s must remain ancillary to eterna l salvation. 118 

For thi s reason , accordin g t o Thomas , a  king' s governmen t shoul d b e 
modeled o n God' s rul e ove r th e universe. 119 Thomas' s differentiatio n o f 
four type s o f law reflected thi s emphasi s o n God' s dominion . T o Thomas , 
eternal la w manifest s "th e ver y Ide a o f th e governmen t o f thing s i n Go d 
the Rule r o f th e universe." 120 Natura l la w consist s o f a  smal l numbe r o f 
principles tha t manifes t " a participation i n us o f the eterna l law." 121 Divin e 
law consist s o f th e reveale d o r positiv e la w o f th e Christia n Bible. 122 

Finally, human law is the humanly created positive law that implements th e 
general principle s o f th e natura l law. 123 Thoma s believe d tha t state s coul d 
enact huma n (o r positive) law—whic h h e the n calle d "civi l law"—bu t suc h 
law alway s remain s clearl y inferio r o r subordinat e t o eternal , divine , an d 
natural law. A purported huma n law that i s inconsistent wit h divin e or nat -
ural la w is , accordin g t o Thomas , "n o longe r a  la w bu t a  perversio n o f 
law."124 Hence, contrary t o th e Augustinian mandat e t o humbly obe y eve n 
unjust civi l authorities, Thomas insiste d tha t citizen s shoul d disobe y unjus t 
human laws—thos e positive laws tha t eithe r contraven e divin e law o r wer e 
enacted contrar y t o th e commo n good. 125 I n short , th e state , when creat -
ing human law, should act consistently with Christian tenets . 

Thomas adde d tha t th e bes t for m o f government—th e on e mos t likel y 
to pursue th e commo n good—i s a  monarchy, bu t a  monarchy i n which th e 
king i s assisted b y an aristocracy. 126 Thoma s expressl y tie d thi s conclusio n 
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to hi s criticism o f the Jews. He dre w example s from th e Ol d Testamen t t o 
demonstrate tha t th e powe r grante d t o a  kin g i s s o grea t tha t a  pur e 
monarchy usually degenerates into tyranny . Therefore, onl y the most virtu -
ous person should become king. Thomas continued : 

[Pjerfect virtu e i s t o b e foun d i n few . And , wha t i s more , th e Jews wer e 
inclined to cruelty and avarice, which vices above all turn men into tyrants. 
Hence from th e very first th e Lord did not se t up the kingly authority with 
full power, but gave them judges and governors to rule them.127 

Thus, Thomas supporte d hi s argumen t fo r a  somewhat dilute d monarchy , 
or a  mixed for m o f government , b y reasoning tha t Jewish vice had initiall y 
necessitated thi s governmenta l form . Moreover , Thoma s noted , Go d the n 
inflicted a n absolute king on the Jews to punish them. 128 

Finally, th e ultimat e goa l o f a  Christia n politica l communit y i s no t t o 
live virtuously i n thi s world (a s Aristotle argued) , but rathe r t o prepar e fo r 
God's grac e an d t o attai n eterna l heavenl y salvation . Thoma s wrote : 
"[S]ince society must have the same end as the individual man, it is not th e 
ultimate en d o f an assemble d multitud e t o liv e virtuously, bu t throug h vir -
tuous living to attain to the possession o f God." 129 Thoma s then reasserte d 
his hierocrati c conclusion : becaus e onl y th e divin e governmen t o f th e 
Church coul d successfull y lea d individual s t o th e fina l goa l o f salvation , 
mere human government s mus t ultimately submi t to papal control. 130 

In sum , Thoma s helpe d solidif y th e concep t o f th e secula r state . H e 
raised it s status from th e depth s o f Augustinian denigratio n s o that politic s 
in th e tempora l worl d coul d a t leas t b e respectabl y studied . Nonetheless , 
he remaine d tru e t o hi s Christia n roots . H e no t onl y reiterate d standar d 
Christian antisemitic doctrine, he also based much o f his political theory o n 
that dogma . Despit e hi s Aristotelia n orientation , then , Thoma s subordi -
nated th e stat e t o th e Churc h an d insiste d tha t th e stat e existe d t o hel p 
Christians prepare in this world for thei r blissful eterna l salvation. 131 

While Thomas contribute d t o th e theoretica l concep t o f a  state, the sec -
ular stat e als o continue d t o evolv e i n th e politica l hurly-burl y o f medieva l 
society. Eve n whe n th e Roma n Catholi c Churc h soare d t o th e zenit h o f 
its social dominance, royal and imperia l power alway s remained prominent . 
Often, th e Churc h an d the stat e (i n the form o f a  royal o r an imperial pres-
ence) jostle d an d negotiate d i n thei r effort s t o impos e particula r structure s 
or arrangements upon th e rest o f society. Unsurprisingly, a s the Church an d 
the stat e maneuvere d fo r power , the y eac h use d th e loca l Jews t o furthe r 
their respective interests. As already discussed, the Churc h issued numerou s 
decrees durin g th e thirteent h centur y t o reinforc e th e Christia n definitio n 
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and subjugatio n o f Jews. Frequently, the Church sough t assistanc e from  th e 
civil authoritie s a s i t attempte d t o enforc e thes e decrees . Sometime s th e 
state woul d cooperate , an d sometime s i t woul d not—usuall y dependin g 
upon th e state' s perception o f its own interest s an d it s own power vis-a-vi s 
the Church. 132 Fo r example , aroun d th e twelft h century , emperors , kings , 
and prince s bega n t o conside r an d trea t Jews a s property : sinc e Christia n 
dogma effectivel y condemne d Jew s t o perpetua l servitude , the y wer e 
defined a s "serfs o f the Royal (o r Imperial) chamber." 133 Consequently , royal 
and imperia l authoritie s gaine d a n increase d interes t i n encouragin g th e 
commercial activitie s o f a t leas t som e Jews; whenever mone y wa s needed , 
the authoritie s coul d generat e revenu e b y legall y imposin g confiscator y 
taxes o r declarin g themselve s th e heir s o f "their " Jews. Hence , whe n th e 
papal decre e tha t require d Jew s t o wea r a  conica l ha t o r yello w badg e 
caused some wealthier Jews to flee from Castil e in 1219 , the king of Castile , 
fearing a  loss o f royal income, requested th e pope t o suspen d th e decree  in 
Castile. In this instance, the pope submitted to the royal request.134 

Over time , though, th e Churc h ofte n succeede d i n securin g stat e coop -
eration, typicall y t o th e detrimen t o f Jewish communities. 135 Durin g muc h 
of th e twelft h an d thirteent h centuries , fo r example , th e Englis h king s 
resisted man y ecclesiastica l demand s regardin g Jews . I n 1253 , however , 
when Englis h Jew s wer e no t generatin g substantia l roya l revenue , Kin g 
Henry II I issued a n edic t enforcin g man y o f th e antisemiti c papal policies , 
such a s the requirement s tha t Jews wea r a  badge an d no t ea t o r bu y mea t 
during Lent. 136 Then , in 1290 , King Edward I  banished Jews from Englan d 
altogether—supposedly "fo r th e hono r o f th e Crucified, " thoug h Edwar d 
conveniently commande d tha t an y debt s previousl y owe d t o Jews shoul d 
now be paid to the state. 137 

As the thirteent h centur y turne d towar d th e fourteenth , papa l contro l of 
European monarchs steadil y declined. States frequently complie d with papal 
policies, but mor e an d mor e often , stat e official s acte d t o furthe r thei r ow n 
interests an d no t du e t o compulsion . Michae l Wilk s argue s that , a t thi s 
time, th e drea m o f universa l government—whethe r unde r a n empero r o r a 
pope—gave wa y t o th e realit y o f a  multitud e o f Europea n secula r state s 
competing with each other as well as with the Church. 138 I n fact, the grow -
ing power o f secula r rulers led to a  successful challeng e o f the papacy earl y 
in th e 1300s . Fo r mor e tha n a  centur y afte r 1250 , th e pope s ha d refuse d 
to confe r th e imperial crow n o n anyone , with th e brief exceptio n o f Henr y 
VII. O f course , thi s obstinac y a t leas t appeare d t o doubl y affir m papa l 
political dominance . Pope s no t onl y asserte d th e powe r t o designat e a n 
emperor i n th e firs t place , bu t als o stoo d alon e a t th e ostensibl e ape x o f 
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power becaus e no on e was s o designated. 139 Whe n Louis , duke o f Bavaria , 
was electe d kin g o f German y an d empero r i n 1314 , he exercise d imperia l 
power i n th e fac e o f papa l opposition , whic h le d t o hi s excommunicatio n 
and deposition . Bu t refusin g t o yield , Louis invade d Italy , capture d Rome , 
and continue d t o def y th e papac y unti l hi s deat h i n 1347. 140 A n edict , 
issued i n 133 8 b y Loui s an d th e Germa n electors , declare d tha t th e 
emperor wa s determine d throug h electio n an d neede d n o papa l confirma -
tion. Despit e th e democrati c ting e o f thi s edict , i t paraphrase d th e Ne w 
Testament whil e tracin g th e emperor' s secula r powe r t o God : "Go d ha s 
openly give n th e secula r la w t o th e huma n rac e throug h Emperor s an d 
kings [T]h e Lor d Jesu s Chris t Himsel f [ordered ] tha t wha t i s God' s 
should be rendered to God and what is Caesar's to Caesar." 141 

While the ruler s o f the emergin g secula r state s struggle d wit h th e pope s 
for supremacy , th e ruler s simultaneousl y attempte d t o asser t contro l ove r 
their ow n Christia n subjects . Quit e often , Jews agai n playe d a n importan t 
role in these political developments . In particular, royal and imperial author -
ities occasionall y protecte d o r attempte d t o protec t Jew s fro m frenzie d 
Christian mobs . This protective relationship, which had roots reaching bac k 
to the fourth century , surged in importance durin g the Crusades when Jews 
desperately turne d t o civi l authoritie s fo r protectio n fro m th e rampagin g 
armies. In response , som e stat e official s wer e willin g t o offe r refuge , some -
times eve n issuing charter s protecting Jews. Most often , though , thes e pro -
tective charter s amounte d t o n o mor e tha n "parchmen t fo r coverin g 
jars,"142 as even well-intentioned stat e officials wer e unable to dissuade mobs 
rapt with religious fervor. In a report o n a  typical incident from 1096 , a Jew 
quotes a chief municipal officer : 

"Listen t o me , yo u Jews! At th e beginnin g I  promise d yo u tha t I  would 
shield and protect you so long as one Jew lives in this world; these promises 
I gave you, and s o I  acted, keeping my promise! But from no w on , in the 
face o f al l thes e people , I  ca n n o longe r d o anythin g fo r you r rescue . 
Consider now what you want t o do . You know well that i f you do not d o 
thus and so , the city will be devastated ; therefore , i t i s better tha t I  deliver 
you t o thei r violence than tha t the y com e upo n m e with a  siege and level 
the castle."143 

The protective relatio n betwee n state s an d Jews continue d throughou t th e 
later Middle Ages and beyond . For example, during the fourteenth century , 
Christians accuse d Jews o f causin g th e buboni c plague b y poisoning wate r 
supplies. Individua l Jews wer e torture d unti l the y confesse d t o th e crime , 
and the n entir e Jewish populations wer e burne d i n retribution. In  suc h cir -
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cumstances, Jew s depende d upo n governmenta l official s fo r protection , 
which, as during the Crusades , frequently prove d inadequate. 144 

Again, however, state protection o f Jews typically arose not from a  princi-
pled commitmen t t o religiou s libert y bu t rathe r fro m th e pursui t o f stat e 
interests. Occasionally, civil authorities sought to protect Jews merely to pre-
serve public peace and order. A letter dated 1203 , from King John of England 
to the mayor and barons of London, illustrates this view, as the king insisted 
upon protection for the Jews even as he compared them to dogs: 

[A]s yo u kno w tha t th e Jew s ar e unde r ou r specia l protection , w e ar e 
amazed that you permit harm to be done to the Jews residing in the city of 
London, sinc e thi s i s obviously agains t th e peace o f th e kingdo m an d th e 
tranquility of our land W e say this not only for our Jews, but also for our 
peace, for i f we gave ou r peace t o a  dog i t shoul d b e inviolably observed . 
Therefore, we commit henceforth th e Jews residing in the city of London to 
your care , so that , i f anyone attempt s t o d o the m harm , you shal l defen d 
them, affording the m assistance by force.145 

More often , though , governmenta l official s protecte d Jew s i f th e official s 
perceived the m t o b e usefu l an d loyal subjects . Consequently , stat e protec-
tion coul d swiftl y vanis h a s th e governmenta l perceptio n o f it s interest s 
shifted.146 I f a civil official believe d tha t oppositio n t o a  Christian mob ben t 
on violenc e threatene d politica l stability , the n th e governmen t willingl y 
sacrificed Jewish subject s t o placat e th e mob . O r i f a  governmenta l officia l 
himself becam e a  fanatica l Christian , h e woul d ofte n tur n o n Jewish sub -
jects an d strik e a  blow fo r Jesus. At times , suc h a s 149 2 i n Spain , govern -
mental zealotr y eve n le d t o th e expulsio n o f al l Jews unwillin g t o conver t 
to Christianity. 147 Moreover, governmenta l official s readil y exploited Jewish 
dependence b y extortin g mone y i n exchang e fo r protection . Fo r example , 
in 1321 , the kin g o f France demande d 150,00 0 pounds fro m Jews accuse d 
of poisoning wate r supplies . In short , then , insofar a s states create d o r rec-
ognized a  lega l righ t (howeve r limited ) fo r Jew s t o surviv e an d practic e 
their religion , tha t lega l right existe d t o promote th e interest s an d goal s of 
the state , not the Jews.148 

The medieva l emergenc e o f th e secula r state , togethe r wit h a  recogni -
tion o f the relationship betwee n governmenta l official s an d Jews, illustrates 
the comple x operatio n o f power . Th e histor y o f th e Middl e Age s reveal s 
that th e symbolis m o f Christia n dogm a provide d th e discursiv e framewor k 
for th e emergenc e o f th e secula r stat e an d it s separation fro m th e Church . 
In particular , th e dogmati c Christia n dualis m opposin g Jewish carnalit y t o 
Christian spiritualit y facilitate d th e creatio n o f a  secular spher e o f action i n 
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at leas t tw o ways . First , th e Christia n dogm a posite d th e existenc e o f a 
temporal an d carna l realm. Second , Christianit y insiste d tha t th e onl y goa l 
that trul y matter s i s th e spiritua l attainmen t o f eterna l an d other-worldl y 
salvation; at least theoretically , then , the existenc e o f a  this-worldly secula r 
sphere pose d n o threa t t o Christia n domination . Eve n whe n Thomas' s 
(Christianized) Aristotelianis m somewha t enhance d th e statu s o f th e secu -
lar state, it stil l remained subordinat e to the Church. 149 

Within thi s discursiv e framework , politica l development s spurre d th e 
evolution o f th e stat e a s a  separat e an d secula r entity . Unsurprisingly , th e 
emergence o f the secula r stat e tended t o benefi t th e two alread y dominan t 
social entitie s o r politica l force s o f th e Middl e Ages—th e Church , o n th e 
one hand, and royal and imperial powers, on the other . The Church sough t 
to optimiz e it s power . Sinc e th e Churc h contribute d t o th e productio n o f 
the secula r stat e throug h th e symbolis m o f it s Christia n dogma , th e 
Church necessaril y subordinate d an d ofte n degrade d th e state . Th e state , 
after all , alway s remaine d tainte d b y it s lin k t o Jewis h carnalit y despit e 
being withi n th e universa l Christia n body . Moreover , th e creatio n o f th e 
secular stat e furthe r empowere d Christianit y b y reducin g governmenta l 
interference i n ecclesiastica l affair s whil e stil l allowing th e Churc h t o occa -
sionally enlis t governmenta l assistanc e in the pursuit o f Christian universal -
ism. Hence , fo r example , th e Church—ofte n assiste d b y civi l authorities , 
Christian mobs , o r both—wa s abl e t o intensif y it s persecution o f th e theo -
logically condemned Jews. 

Despite th e insisten t Christia n denunciatio n o f th e materia l an d tempo -
ral world, the stat e (roya l and imperia l powers) als o benefited fro m it s sep-
aration an d secularization . Indeed , Thomisti c theor y clearl y elevate d th e 
state abov e it s degrade d Augustinia n status , eve n thoug h Thoma s contin -
ued t o insis t tha t th e stat e wa s belo w th e Church . Additionally , th e bur -
geoning secularizatio n allowe d state s t o develo p institution s independen t 
of th e Church . I n particular , th e secularizatio n o f th e stat e facilitate d th e 
crucial developmen t o f legal system s apar t fro m th e cano n la w system ; by 
the en d o f th e thirteent h century , th e ide a o f a  public law o f the stat e wa s 
firmly established. 150 An d occasionally , th e emergin g state s flexe d thei r 
muscles, s o t o speak , b y opposin g papa l decrees , suc h a s thos e involvin g 
the treatmen t o f Jews. Of course , state policies , whether regardin g Jews o r 
otherwise, typicall y reflecte d stat e interests . Mos t often , civi l official s 
sought merel y t o enhanc e thei r power i n relation t o thei r subject s (o r citi -
zens) an d th e Churc h (by , fo r example , exploitin g th e socia l subjugatio n 
and dependence o f the Jews). 



CHAPTER 4 

The Christian Renaissance and 
Reformation i n Continental Europe 

T H E RENAISSANC E 

Toward the end of the Middle Ages, certain Italian cities such as Venice and 
Florence, spurre d b y fortuitou s economi c prosperity , strov e fo r indepen -
dence fro m th e Hol y Roma n Empire. 1 Already , i n th e mid-fourteent h cen -
tury, Bartolu s argue d tha t th e fre e peopl e o f th e citie s (o r cit y republics ) 
were exercisin g d e fact o meru m Imperiu m (th e highes t powe r t o mak e 
laws), so they effectively constitute d sib i princeps ( a prince unto themselves) . 
During thi s era , though, the citie s had to remain wary o f papal domination , 
and thus man y writers , such as Dante, stil l sided with the empero r t o avoi d 
the pope . Othe r writer s nonetheles s insiste d tha t th e Churc h shoul d no t 
interfere i n th e secula r affair s o f th e cities . A s earl y a s 1324 , Marsigli o o f 
Padua anticipated a  central Reformation them e when he argued that the city 
republics ha d secula r jurisdiction separat e from  th e Church . Whil e th e fat e 
of these cit y republics fluctuate d ove r the years , they provided fertil e politi -
cal soil for the growth of a modern theory of the state.2 

In particular, the civic humanism o f the Renaissance bloomed durin g th e 
fifteenth an d sixteent h centuries . Just a s Thoma s Aquina s previousl y ha d 
turned t o Aristotelia n theor y t o develo p th e concep t o f the state , the earl y 
civic humanist s turne d t o Cicero . Th e humanis t emphasi s o n th e 
Ciceronian concep t o f virtus—th e singl e o r highes t virtue , unitin g wisdo m 
with eloquence—contraste d sharpl y with th e Augustinian Christia n vie w of 
human nature . Wherea s Augustinian s sa w onl y huma n depravit y an d sin , 
the humanist s believe d people , a s citizens , coul d achiev e excellenc e i n 
political an d civi l society . Nonetheless , th e earl y humanist s remaine d fer -

5° 
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vent Christians , strugglin g t o force  thei r idea s o f virtus  int o a  Christia n 
framework, an d th e late r Norther n humanist s eve n insiste d tha t politica l 
rulers possess the godliness of a good Christian. 3 

Indeed, despit e thei r commitmen t t o huma n achievemen t an d dignity , 
many humanists , both earlie r and later and from al l over Europe, expresse d 
their Christia n commitmen t in , among othe r ways , antisemitic tirades. 4 To 
these humanists , debilitativ e Judaic attitude s an d practice s ha d infecte d al l 
aspects o f society—th e Church , th e schools , an d th e cit y republics . Thi s 
Jewish infestatio n ha d t o b e roote d ou t an d eliminated . Thus , i f anything , 
antisemitism worsene d durin g thi s period . Moreover , advancin g technol -
ogy exacerbate d th e situation ; th e introductio n an d proliferatio n o f th e 
printing pres s durin g th e fifteent h an d sixteent h centurie s facilitate d th e 
rapid sprea d o f antisemiti c anecdote s an d accusations . Fo r example , a 
scholarly an d politicall y progressiv e humanis t press , Hieronymous Holtze l 
of Nuremberg, published the following repor t in 1510: 

Herewith i s publishe d wha t formerl y ha s bee n commo n knowledge . [ A 
Christian stol e a  consecrate d wafe r fro m a  Churc h an d sol d i t t o a  Jew, 
Salomon.] Salomo n . . . lai d th e sacramen t [th e consecrate d wafer ] o n th e 
edge of a table and, out of congenital Jewish hatred, battered it several times 
over an d pierce d it ; eve n the n h e wa s unabl e t o woun d th e Lord' s body . 
Finally, beside himself with rage, he yelled out, among other curses: "If you 
are the Christia n God , then i n the name o f a  thousand devils , show your-
self!" At tha t moment , i n reactio n t o th e taunt , th e hol y bod y o f Chris t 
miraculously parted itself into three, just as the priest breaks it,—but with the 
result that the cracks took on the color of blood. The Jew carried the three 
parts o f th e wafe r o n hi s person fo r fou r weeks . [Salomo n the n gav e two 
pieces of the wafer to other Jews.] The remaining piece, which was his own, 
he once again struck and pierced unti l blood flowed fro m it . He did every-
thing he could to offend thi s last portion of the host—drowning it, burning it, 
and attempting in several other ways to destroy it—al l to no avail . Finally it 
dawned on him to knead the sacrament into a scrap of matzo dough and to 
throw it into the oven at the Jewish Easter celebration.5 

The Dutch mon k Erasmus tersel y summarize d th e humanis t viewpoint : "I f 
hating th e Jews i s the proof o f a  truly Christia n life , the n w e ar e al l excel -
lent Christians." 6 I n fact , Jew s wer e banishe d fro m mos t o f wester n an d 
central Europe during the fifteenth an d early sixteenth centuries. 7 

Nonetheless, th e mos t renowne d late r humanist , Niccol o Machiavelli , 
did no t revea l suc h a  firm commitmen t t o Christianit y an d antisemitism. 8 

Writing i n th e earl y sixteent h century , Machiavell i articulate d a  humanis t 
political theor y remarkabl y limite d i n it s Christia n presuppositions . A s 
discussed i n chapter 3 , Thomas ha d introduce d int o Christendo m th e ide a 
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of th e political . In s o doing , Thomas ha d (re)introduce d th e stud y o f poli -
tics a s a  practica l scienc e an d ha d suggeste d tha t differen t value s migh t 
apply i n differen t realm s o f action . Machiavell i deepene d thes e Thomisti c 
currents i n ligh t o f hi s ow n politica l fate. 9 A s a  Florentin e governmenta l 
official fo r almos t fifteen years , Machiavelli had observed directl y the politi-
cal maneuvers o f th e variou s cit y republic s a s the y vie d fo r power , an d i n 
fact, h e ultimately los t hi s governmental position an d was arrested an d tor -
tured becaus e o f a  transition i n Florentine rul e partially du e t o th e pope. 10 

Thus, understandably so , Machiavelli studied politics a s an eminently prac-
tical topic , an d h e insisted , quit e strikingly , tha t Christia n value s d o no t 
apply i n th e politica l realm . To Machiavelli , the preservatio n an d libert y o f 
the republi c ar e th e highes t values , an d th e citize n an d rule r shoul d d o 
whatever i s necessar y t o achiev e thos e ends—th e commo n good—regard -
less o f consistenc y o r inconsistenc y wit h Christia n values. 11 Indeed , 
Machiavelli argue d tha t Christianity , a t leas t a s interprete d b y th e Roma n 
Catholic Church , undermine d a  people' s devotio n t o libert y an d henc e 
damaged a  republic ; Christianit y rendere d peopl e humble , feeble , an d to o 
willing to submi t to tyranny. 12 

Machiavelli therefor e furthe r opene d th e conceptua l ga p betwee n 
church an d state . His view of Christianity strongl y suggeste d tha t th e stat e 
would d o bette r withou t religion : Christianity , in effect , corrupte d politica l 
affairs. Hi s focus o n th e well-being o f the stat e contraste d starkl y with th e 
Augustinian (an d medieval ) condemnatio n o f th e stat e t o th e carna l worl d 
of th e Jews. Machiavell i maintaine d th e separatio n betwee n th e tempora l 
and spiritua l world s tha t th e Christia n execratio n o f Judais m ha d intro -
duced, bu t h e elevate d th e statu s o f th e tempora l stat e fa r abov e it s lowl y 
Christian origins . Eve n so , Machiavell i argue d tha t al l secula r state s ar e 
doomed t o eventua l ruin. Yet , whereas the traditiona l Christia n perspectiv e 
maintained tha t God' s wil l damne d th e secula r stat e t o it s degrade d posi -
tion, Machiavell i instea d emphasize d th e rol e o f shee r fortun e i n th e ulti -
mate collaps e o f ever y state. 13 Indeed , subsequently , th e Norther n 
humanists attacked Machiavelli for his supposed godlessness. 14 

Nonetheless, Machiavelli neither completely rejected Christianit y nor was 
he "utterl y secula r i n hi s thinking." 15 Machiavell i wrote : "Prince s an d 
republics wh o wis h t o maintai n themselve s fre e fro m corruptio n mus t 
above al l thing s preserv e th e purit y o f al l religiou s observances , an d trea t 
them with proper reverence."16 Hence, it was the Christianity o f the Roman 
Catholic Church, not religion in general, that undermined liberty and repub-
licanism; paganism was better than Catholicism for preserving a  devotion t o 
liberty. Machiavelli , i n fact , echoe d th e contemporaneou s Reformatio n 
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attack o n th e Catholi c Church : th e Churc h ha d corrupte d Christianit y b y 
giving it a "false interpretation. " Properly understood, accordin g to Machia -
velli, Christianity teaches that "we ought to love and honor our country." 17 

What ha d prompte d th e Roma n Catholi c Churc h t o war p Christianit y 
so completely ? Machiavell i responde d decidedly : "[T]hi s [corruptio n o f 
Christianity] arise s unquestionabl y fro m th e basenes s o f men , wh o hav e 
interpreted ou r religio n accordin g t o th e prompting s o f indolenc e rathe r 
than o f virtue." 18 Man y commentator s assum e tha t thi s typica l Machia -
vellian emphasi s o n huma n basenes s marke d a  pragmati c politica l realis m 
grounded o n Machiavelli' s persona l politica l experiences. 19 Undoubtedly , 
this assumptio n i s a t leas t partiall y valid , bu t a  mor e ironi c explanatio n 
harmonizes wit h Reformatio n account s o f huma n natur e an d seem s jus t 
as plausible . Accordin g t o thi s alternativ e (o r supplemental ) rationale , 
Machiavelli accounted fo r the "decadence"20 of Christianity with a  typically 
Christian (an d non-humanist) explanation : humans ar e depraved an d igno-
ble by nature,21 and consequently , the y garbled th e true Christia n message . 
Regardless o f whether Machiavell i here intended a  grim political realism o r 
revealed a  latent Christia n worl d vie w (o r both , whic h seem s mos t likely) , 
his characterizatio n o f huma n natur e a s bas e o r sinfu l resonate d wit h an d 
was symbolicall y tie d t o th e New Testamen t emphase s o n origina l si n an d 
the separation o f Christian spiritualit y from Jewish carnality . Moreover, i t is 
worth noting , Christianity itsel f a t leas t contribute d t o man y o f the histori -
cal developments tha t migh t groun d a  political realism (o r cynicism).  Tha t 
is, th e Christia n focu s o n huma n depravity , a s wel l a s th e Christia n legiti -
mation o f imperialistic domination, helped shap e western history for nearl y 
1500 year s an d thu s provide d ampl e evidenc e supportin g a  blea k vie w o f 
political reality.22 

Significantly, Machiavelli' s (cynica l an d Christian ) conceptio n o f huma n 
nature served as a foundation fo r his political thought. To Machiavelli, sheer 
fortune alon e doe s no t doo m al l secula r state s t o ruination ; rather , shee r 
fortune an d huma n natur e (sinfulness ) togethe r ensur e th e eventua l collaps e 
of al l governments.23 The tension between , on th e one hand , political orde r 
and, on th e other hand, fortune an d human nature—an d the resultant strug -
gle to maintai n th e fragil e politica l communit y throug h secula r time—wa s a 
constant them e fo r Machiavelli . He understoo d virt u (virtue ) as the (a t least 
temporary) overcomin g o f fortun e an d huma n natur e a s on e pursue d th e 
common good : citizen s an d ruler s alik e mus t see k t o disregar d thei r "ow n 
passions" and instead act for the good o f the community.24 Machiavelli thus 
reasoned tha t th e bes t for m o f government—th e on e mos t likel y to pursu e 
the commo n good—i s neithe r th e pur e monarchy , aristocracy , no r democ -
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racy, bu t rather th e mixed republic , a  mixture o f government b y the one, 
the few, and the many. This type of republic can maintain balance by draw-
ing upo n th e diversity o f its citizens.25 Meanwhile , Machiavell i advise d the 
ruler that virtu required the "judicious alternation " of Aristotelian virtue and 
vice: the political leader , for example, must a t times exercis e liberalit y wit h 
money, bu t a t othe r time s mus t exercis e miserliness ; th e politica l leade r 
must a t times displa y compassion , bu t at other time s mus t ac t cruelly; and 
so on. 26 A successful ruler , in short, canno t appl y the same values or moral 
standards i n public lif e a s in persona l (o r private) life . Machiavellia n virt u 
required on e to d o whatever wa s necessary t o preserve th e political com -
munity: "A prince . . . mus t imitat e the fox and the lion, for the lion canno t 
protect himsel f fro m traps , an d th e fo x canno t defen d himsel f fro m 
wolves."27 In sum, Machiavelli's civi c republican theor y ca n be understood 
as placing the sinful huma n o f Christianity within the Aristotelian poli s as it 
careens throug h secula r time . For Machiavelli, the problem—the realpoliti k 
problem, i f one likes—necessarily wa s how to maintai n th e poli s i n thes e 
dire circumstances. 

T H E L U T H E R A N R E F O R M A T I O N 

The Roma n Catholi c Churc h ha d long struggle d agains t secula r ruler s for 
power an d wealth , an d th e Churc h man y time s ha d weathere d interna l 
strife. But in 1517, a German pries t and theology professor , Marti n Luther , 
initiated a n attac k fro m withi n Catholicis m tha t ultimatel y shattere d th e 
Church's hegemoni c hol d ove r wester n Christianity . Luthe r wrot e Th e 
Ninety-Five These s primaril y t o criticiz e th e Church' s practic e o f sellin g 
indulgences. Accordin g t o Catholi c doctrine , a n individual wa s subject t o 
divine an d tempora l punishmen t fo r committin g a  sin . The Church itsel f 
could remi t th e sinner's guil t throug h th e sacrament o f penance an d then 
could besto w indulgence , a  releas e fro m th e tempora l punishmen t t o be 
due i n purgatory , provide d th e perso n performe d work s o f charit y an d 
devotion. Fo r man y years , though , th e Churc h ha d bee n sellin g indul -
gences a s a means o f raising money . Luthe r objecte d t o this corruptio n of 
Christian doctrine , attributin g i t to the Church' s problemati c involvemen t 
in worldl y affairs . H e insiste d tha t "Christian s ar e to b e taugh t tha t th e 
pope, i n granting indulgences , need s an d thus desire s thei r devou t praye r 
more than their money." 28 

Once Luthe r issue d thi s first  challeng e t o the Church , h e began t o de-
velop theological views that increasingly distanced him from th e papacy. As 
the controvers y surroundin g indulgence s intensified , h e claimed to discove r 
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that th e Ne w Testamen t di d no t comman d th e performanc e o f penance a t 
all. To Luther , thi s sacramen t therefor e ha d t o b e abolished . Soon , Luthe r 
seemed t o questio n mos t o f th e tradition s an d trapping s o f th e medieva l 
Church. H e denounce d th e Churc h hierarch y (includin g th e privilege d sta -
tus an d authorit y o f th e clergy), 29 th e wealt h an d impiet y o f th e clergy, 30 

the cano n law, 31 th e Church' s involvemen t i n politica l an d militar y affairs , 
and the practice of monasticism.32 In 1519 , Luther publicly questioned papal 
authority, an d eventually , o f th e Church' s seve n sacraments , he rejecte d al l 
but two—baptis m an d th e Eucharist. 33 I n 1520 , the Churc h issue d a  bull of 
excommunication agains t Luther . H e responde d defiantly , publicl y burnin g 
the bull and several volumes of the canon law for good measure. 34 

In rejectin g medieva l Roma n Catholi c traditions , Luthe r sough t t o 
return to more Pauline and Augustinian notions o f human natur e and faith . 
To Luther , hi s Protestan t theolog y wa s no t revolutionary ; rather , i t wa s a 
return t o a  pure r Christianity , a  Christianit y o f th e Ne w Testament. 35 

Consequently, Luther emphasized human depravit y and sinfulness : human s 
are "full o f sins, death, and damnation. " But, Luther argued, if "all things in 
you are altogether blameworthy , sinful , an d damnable," then on e can never 
earn salvatio n becaus e one' s actions , one' s choices , one' s ver y wil l ar e 
inherently sinful. 36 Luthe r wa s especiall y scornfu l o f Thoma s Aquinas' s 
Aristotelian emphasi s o n huma n reason : the notion tha t human s coul d us e 
reason t o kno w Go d (eve n partially) was dangerous blasphemy . On e coul d 
not us e reason t o brin g salvatio n an y mor e tha n on e coul d ear n o r cogni -
tively choos e salvation : instead , salvatio n wa s achieve d throug h God' s 
grace an d a n individual' s faith . Eve n fait h canno t b e chosen ; instea d Go d 
chooses o r predestine s certai n individual s fo r grace , thoug h everyon e i s 
potentially open to perceiving such grace. Luther maintained : 

When yo u hav e learne d [tha t human s ar e sinfu l an d damnable ] yo u wil l 
know that you need Christ , who suffered an d rose again for you so that, if 
you believe in him, you may through this faith become a new man in so far 
as you r sin s ar e forgive n an d yo u ar e justifie d b y th e merit s o f another , 
namely, of Christ alone.37 

For th e individual , then , "fait h alon e justifies " an d enable s salvation . I n 
The Freedo m o f a  Christian , Luthe r wrote : "[I] f onl y I  believe . Yes , sinc e 
faith alon e suffice s fo r salvation , I  need nothin g excep t fait h exercisin g th e 
power an d dominio n o f it s ow n liberty . Lo , thi s i s th e inestimabl e powe r 
and libert y o f Christians. " T o Luther , th e Christia n i s fre e becaus e work s 
(or conduct ) ar e unnecessar y fo r salvation : al l tha t matter s i s faith , an d 
faith i s a  purely interna l matter . Fait h require s tha t "yo u ascrib e t o [God ] 
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the glor y o f truthfulnes s an d al l goodness whic h i s due him. " Luther con -
tinued: "Thi s canno t b e don e b y works bu t onl y b y the fait h o f th e heart . 
Not b y th e doin g o f work s bu t b y believin g d o w e glorif y go d an d 
acknowledge tha t h e i s truthful. " Likewise , "[f]ait h redeems , corrects , an d 
preserves ou r conscience s s o tha t w e kno w tha t righteousnes s doe s no t 
consist in works."38 

Because justificatio n wa s b y faith alone , and becaus e fait h wa s a n inter -
nal matter o f conscienc e an d heart , salvatio n becam e mor e direct , immedi -
ate, an d individualized . A n individua l di d no t buil d graduall y towar d 
salvation throughout lif e by performing works , such as the Roman Catholi c 
sacraments. An d a n individua l di d no t nee d clergy—especiall y Catholi c 
clergy—to interced e o n hi s o r he r behal f wit h God . Ecclesiastic s onl y 
tended t o interfere wit h the individual's direc t an d immediate experienc e o f 
the trut h o f Jesus Christ . Hence , Luther conceive d o f a  "priesthood" o f al l 
Christians: "[A ] 11 of u s wh o believ e i n Chris t ar e priest s an d king s i n 
Christ." Christians therefore di d not nee d the institutional machinery o f the 
Catholic Church ; the y shoul d simpl y organiz e int o congregation s o f th e 
faithful. An d onc e free d fro m th e tradition s an d work s o f Roma n Cathol -
icism, th e faithfu l coul d personall y experienc e th e primac y o f "th e mos t 
holy Wor d o f God , th e gospe l o f Christ." 39 Thus , th e Scriptures , a s th e 
revealed Word , becam e th e ke y t o fait h an d a  Christia n life . T o b e clear , 
Luther di d not sugges t tha t eac h individual coul d idiosyncratically interpre t 
Scripture, but rather that each person was free t o receive its literal meaning. 

Despite thes e refor m teachings , Luthe r manage d t o remai n somewha t 
conservative. He never advocated a  radical individualism free o f all ecclesias-
tical leadership. For instance, he insisted tha t "[a]lthoug h w e ar e al l equally 
priests, we cannot al l publicly minister and teach."40 In Church organizatio n 
and governance , Luthe r foun d littl e directio n i n th e Scripture s an d thu s 
often willingl y accepte d whateve r wa s expedien t o r traditional—sometime s 
even surrendering contro l over the Churc h polity to th e stat e ruler.41 More-
over, thoug h Luthe r maintaine d tha t work s canno t brin g salvation , h e stil l 
argued tha t i f faith i s present, work s ca n "b e don e t o th e glor y o f God." 42 

This notion o f the faithfu l doin g "righteou s deeds" 43 was th e sourc e o f th e 
idea o f a  calling , whic h woul d becom e mor e importan t i n Calvinism . T o 
Luther, "eac h on e mus t atten d t o th e dutie s o f hi s ow n calling" 44 because , 
regardless of faith, we stil l live in the temporal and carnal world: 

Here the works begin; here a man cannot enjoy leisure; here he must indeed 
take car e t o disciplin e hi s bod y b y fastings , watchings , labors , an d othe r 
reasonable disciplin e and to subjec t i t to the Spiri t so that i t wil l obey and 
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conform t o the inner man and faith an d not revol t agains t faith an d hinder 
the inne r man , a s i t i s the natur e o f th e bod y t o d o i f i t i s othe r hel d in 
check.45 

Hence, faith liberated a  Christian to obey God' s will , to fulfil l one' s duties . 
As on e migh t expect , Luther' s focu s o n th e authorit y o f th e Ne w 

Testament le d him to ech o it s antisemiti c dogma . Luthe r repeated man y (i f 
not all ) o f th e specifi c Ne w Testamen t accusation s agains t th e Jews . Fo r 
example, accordin g t o Luther , Jews deserv e thei r sufferin g an d persecutio n 
because the y committe d deicid e an d the y stil l obstinatel y refus e t o believ e 
in Jesus a s thei r savior. 46 Similarly , Luther referre d t o th e Jews a s "unyield -
ing, stubborn ceremonialists " who continu e t o follo w " a blind an d danger -
ous doctrine." 47 A t a  broade r level , th e symboli c foundatio n o f Luther' s 
entire theology was the centra l New Testamen t dichotom y betwee n Christ -
ian spiritualit y an d Jewis h carnality . Hi s steadfas t insistenc e tha t human s 
were thoroughly sinfu l an d could be justified b y faith alon e directly reflecte d 
this crucia l Christia n dichotomy . T o Luther , fait h wa s th e pathwa y t o th e 
Christian world of heavenly spirituality, while works (withou t faith) doome d 
one to wallowing with the Jews in this-worldly degradation . Indeed , his cri-
tique of works a s a means o f salvation was peppered wit h antisemitic refer -
ences. For example , he wrote : "Huma n work s appea r attractiv e outwardly , 
but withi n the y ar e filthy , a s Chris t say s concernin g th e Pharisee s i n Matt . 
23. For they appear to the doer and others good and beautiful, yet  God doe s 
not judge , according t o appearance s bu t searche s 'th e mind s an d hearts.'" 48 

Moreover, th e Ne w Testamen t condemnatio n o f Judaism provide d Luthe r 
with th e symboli c imager y fo r hi s condemnatio n o f th e Roma n Catholi c 
Church. Followin g th e lea d o f th e humanists , Luthe r an d othe r reformer s 
believed th e proble m wit h th e Churc h wa s tha t i t wa s to o Judaic : th e 
Church wa s infecte d wit h a  Jewish etho s tha t cause d i t t o becom e overl y 
involved i n economic , legal , an d othe r this-worldl y affairs. 49 Th e ai m o f 
reform was to purify Christianity , to cleanse it of this Judaic infestation . 

Despite thi s pervasiv e antisemitis m runnin g throug h Luther' s theology , 
the earl y Luthe r enthusiasticall y solicite d Jewis h conversion . T o him , th e 
only reaso n tha t Jews ha d no t becom e Christian s wa s th e corruptio n o f 
Roman Catholicism . Onc e Jew s understoo d th e purifie d Christianit y o f 
Protestantism, the y woul d willingl y convert—o r s o Luthe r initiall y be -
lieved.50 Whe n Luther' s effort s a t conversio n wer e thwarted , h e becam e 
increasingly hostil e towar d Jews.51 The readin g o f Scriptur e wa s centra l t o 
Luther's reforms , bu t th e Jewish readin g o f Scriptur e denie d th e Christia n 
appropriation o f the Hebrew Bible . In light o f the Jews' stubborn refusa l t o 
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convert, the y must , i n Luther' s eyes , be condemne d an d persecuted ; Jewish 
misfortune implicitl y refute d th e Jewish readin g o f Scripture. 52 

Luther's rag e agains t th e Jews drov e hi m t o advocat e ope n violence . I n 
1537, Luthe r successfull y instigate d th e expulsio n o f Jew s fro m Saxony , 
and Jews wer e drive n fro m othe r Germa n area s ove r th e nex t thirt y years . 
A Jewish fugitiv e fro m th e cit y o f Brunswic k wrote : 

We wer e al l suddenl y expelle d . . . o n th e advic e o f thi s fou l pries t Marti n 
Luther an d tha t o f th e res t o f th e counci l o f scoundrel s [tha t is , the counci l 
of the town] . These accurse d an d impecunious repudiator s o f thi s town an d 
council hav e invalidate d an d broke n everything . Ther e wa s no t eve n on e 
among the m wh o spok e peace. For severa l years they were constantl y inten t 
upon murde r and destruction alone. 53 

Luther's violen t tur n agains t Jews culminate d i n hi s inflammator y essa y 
Concerning th e Jews an d Thei r Lies . Luthe r bega n b y emphasizin g tha t th e 
Jews wer e condemne d becaus e o f "thei r lies , curses , an d blasphemy. " 
Then, i n a n unrelentingl y truculen t passage , h e recommende d seve n way s 
for Christian s t o dea l "wit h thi s damned , rejecte d rac e o f Jews."5 4 

First, thei r synagogue s o r churche s shoul d b e se t o n fire,  and whateve r doe s 
not bur n u p shoul d b e covere d o r sprea d ove r with dir t s o tha t n o on e ma y 
ever be abl e to se e a  cinder o r ston e o f it . And thi s ough t t o b e done fo r th e 
honor o f Go d an d o f Christianit y i n orde r tha t Go d ma y se e tha t w e ar e 
Christians, and tha t we have not wittingl y tolerated o r approved o f such pub-
lic lying , cursing , an d blasphemin g o f Hi s So n an d Hi s Christian s 
Secondly, thei r home s shoul d likewis e b e broke n dow n an d destroyed . Fo r 
they perpetrat e th e sam e thing s ther e tha t the y d o i n thei r synagogues . Fo r 
this reason they ought t o be put under one roof o r in a stable . . . i n order tha t 
they may realize that the y are not master s in our land, as they boast , but mis-
erable captives Thirdly , they should be deprived of their prayer-books an d 
Talmuds i n whic h suc h idolatry , lies , cursing , an d blasphem y ar e taught . 
Fourthly, thei r rabbi s mus t b e forbidde n unde r threa t o f deat h t o teac h an y 
more Fifthly , passport an d traveling privileges should be absolutely forbid -
den t o th e Jews Sixthly , the y ough t t o b e stoppe d fro m usury . Al l thei r 
cash an d valuable s o f silve r an d gol d ough t t o b e take n fro m the m an d pu t 
aside fo r saf e keeping . Fo r thi s reason , a s sai d before , everythin g tha t the y 
possess the y stol e an d robbe d fro m u s throug h thei r usury , fo r the y hav e n o 
other mean s o f suppor t Seventhly , le t th e youn g an d stron g Jew s an d 
Jewesses be given the flail , the ax , the hoe, the spade , the distaff , an d spindle , 
and le t them ear n thei r bread b y the swea t o f thei r noses a s is enjoined upo n 
Adam's children . For it is not proper that they should want us cursed Goyyi m 
[Gentiles] t o wor k i n th e swea t o f ou r bro w an d tha t they , piou s crew , idl e 
away their days at the fireside in laziness, feasting, and display. 55 
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If ther e ha d bee n an y doub t before , thi s essa y erase d it : Luther' s refor m 
theology di d no t includ e toleratio n fo r Jews (o r Roma n Catholic s o r an y 
other religious group but his own).56 

Based largel y o n hi s theology—an d henc e als o hi s antisemitism—Luthe r 
developed a  theory o f churc h an d state . Just a s Luther longe d fo r a  retur n 
to a  mor e Augustinia n theology , h e als o sough t t o elaborat e Augustine' s 
position o n churc h an d state—colored , though , b y th e millenniu m o f his -
tory tha t ha d passed , a s wel l a s b y Luther' s persona l situation . I n 1523 , 
when Luthe r wrot e hi s foremos t essa y o n churc h an d state , Tempora l 
Authority: To What Extent i t Should be Obeyed, he had just survive d a  pre-
carious politica l crisis . He had , afte r all , alienated th e tw o majo r individua l 
bearers o f politica l an d socia l power : th e pop e an d th e Hol y Roma n 
Emperor. O n th e on e hand , Luthe r ha d initiate d th e Reformatio n largel y 
because, i n hi s view , th e papac y an d th e Catholi c Churc h ha d become , 
over severa l centuries , excessivel y involve d i n tempora l affairs . Hence , i n 
his essay, he certainly would b e expecte d t o argu e for restricted eccclesias -
tical involvement i n secula r matters . O n th e othe r hand , Luthe r ha d goo d 
reason t o asser t som e limitation s o n imperia l powers . Afte r Luthe r ha d 
been excommunicated , th e Hol y Roma n Emperor , Charle s V , summone d 
Luther to appea r befor e th e Die t a t Worms. Charles demande d tha t Luthe r 
recant hi s book s attackin g th e Roma n Catholi c Church , an d whe n Luthe r 
adamantly refused , Charle s condemne d Luthe r a s a  heretic and placed hi m 
under th e ba n o f the Empire . Luther migh t soo n hav e die d a  martyr i f the 
Elector Frederick the Wise o f Saxony—assertin g hi s own power agains t th e 
emperor—had not steppe d forward an d offered Luthe r refuge. 57 

Thus, i n thi s context , Luthe r se t fort h t o explicat e th e implication s o f 
his theolog y fo r th e relation s betwee n churc h an d state . As discussed , th e 
central component s o f Luther' s theology—huma n sinfulnes s an d justifica -
tion b y fait h alone—reflecte d th e crucia l Ne w Testamen t dichotom y 
between Christia n spiritualit y an d Jewish carnality . T o elaborat e th e rela -
tions betwee n churc h an d state , Luthe r buil t furthe r o n thi s dichotom y 
(and echoe d Augustine' s Cit y o f God) . H e divide d humankin d int o tw o 
classes: thos e belongin g t o th e kingdo m o f Go d an d thos e belongin g t o 
the kingdo m o f th e world . T o rul e thes e tw o classe s o r kingdoms , Go d 
ordained tw o governments : th e spiritual , "b y whic h th e Hol y Spiri t pro -
duces Christian s an d righteou s peopl e unde r Christ, " an d th e tempora l o r 
secular, "whic h restrain s th e un-Christia n an d wicked. " Hence , eac h gov -
ernment operate s i n its own separat e real m b y its own appropriat e means . 
Spiritual leaders should attend t o spreading God' s Word through preachin g 
and shoul d avoi d interferin g i n secula r affairs , whil e secula r authorities , 
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using reason and force i f necessary, must maintain "outward peace" despite 
the depravit y o f humankind. 58 Hence , fo r example , onl y th e secula r gov -
ernment shoul d promulgat e la w backe d b y coercion ; th e Roma n Catholi c 
Church's extensiv e cano n la w syste m shoul d b e eliminate d a s a  this -
worldly corruption. 59 Mos t important , then , exactl y becaus e th e tw o gov -
ernments shoul d operat e i n differen t sphere s b y differen t means , the y 
should not compet e agains t each other . So long as the religious and secula r 
rulers follow thes e strictures , they should complemen t eac h other's author -
ity. Luther wrote : "Fo r thi s reaso n on e mus t carefull y distinguis h betwee n 
these tw o governments . Bot h mus t b e permitte d t o remain ; th e on e t o 
produce righteousness , the other to bring about externa l peace and prevent 
evil deeds. Neither one is sufficient i n the world without the other." 60 

In orde r t o bolste r secula r authorit y i n th e fac e o f papa l interference , 
Luther urge d adherenc e t o th e New Testamen t behes t t o respec t (Roman ) 
civil authority ("Rende r t o Caesa r th e things tha t ar e Caesar's , and t o Go d 
the things that are God's").61 In particular, Luther stressed the beginning of 
Romans 13 : "Let every soul be subject unt o the higher powers [o f the gov-
erning authority]. For there is no power but of God: the powers that be are 
ordained b y God . Whosoeve r therefor e resistet h th e powe r [o f th e civi l 
authorities], resistet h th e ordinanc e o f God." 62 Consequently , Luthe r 
(more so than Augustine) emphasize d the divine origin of secular authority . 
"[I]t is God's will that [secula r authorities use] the temporal swor d and law 
. . . fo r th e punishment o f the wicked an d th e protection o f the upright." 63 

Indeed, Luther' s Reformatio n sometime s i s called "magisterial " because o f 
his alignment with secular magistrates. 64 

At the sam e time, though, Luther carefully circumscribe d secula r power. 
The secula r rulers rightly have authority ove r "lif e an d property an d exter -
nal affairs o n earth, " but the y have no authorit y ove r people's consciences . 
Luther here buil t again upon traditiona l antisemiti c dogma. New Testamen t 
discourse emphasize d tha t Jews canno t b e forced t o convert : true fait h ca n 
never b e coerced . Luthe r extende d thi s basi c doctrin e regardin g Jew s t o 
delineate the limits of secular authority . Secula r authorities ca n exercise th e 
power o f the swor d t o regulat e conduc t an d othe r externa l affairs , bu t thi s 
power canno t b e used t o coerc e Christia n faith . Citin g Augustin e fo r sup -
port, Luthe r declared : "[Faith ] i s a  matte r fo r th e conscienc e o f eac h 
individual Fo r faith i s a free act , to which no one can be forced. Indeed , 
it i s a  work o f Go d i n th e spirit , no t somethin g whic h outwar d authorit y 
should compe l o r create. " Eve n religiou s leaders , Luthe r added , shoul d 
not coerc e faith; rather, "God's word mus t do the fighting." Finally, Luther 
reinforced hi s position o n secula r and religious authority by explicitly refer -



T H E CHRISTIA N RENAISSANC E AN D REFORMATIO N 6I 

ring t o Jewis h obstinence : "[E]ve n i f al l Jews an d heretic s wer e forcibl y 
burned no one ever has been or will be convinced o r converted thereby." 65 

Thus, t o Luther , s o lon g a s a  secula r rule r remain s i n th e appropriat e 
sphere o f authority , subject s mus t obe y hi s o r he r commands . Even a  tru e 
Christian, wh o doe s no t nee d worldl y constraints , nonetheles s shoul d 
respect th e secula r power—if no t th e secula r ruler . Luthe r emphasize d tha t 
most ruler s ar e evi l fool s an d scoundrels , ye t thei r authorit y mus t b e 
respected becaus e the y ar e ordaine d b y Go d t o perfor m a  necessary func -
tion: "to punish th e wicked an d t o maintai n peace. " The rulers themselve s 
are relegate d t o controllin g th e degrade d an d carna l worl d o f th e Jews . 
Hence, th e ruler s migh t b e worth y o f scorn , bu t thei r authorit y mus t b e 
respected. Luthe r explicitl y equate d civi l law with Jewish la w an d declare d 
that Jewish (an d hence civil ) law is necessary to restrain the wicked, includ-
ing th e Jews, wh o d o no t belon g t o God' s kingdom . Th e tru e "Christia n 
submits mos t willingl y t o th e rul e o f th e sword , pay s hi s taxes , honor s 
those in authority, serves , helps, and does al l he can to assis t the governin g 
authority, tha t i t may continu e t o functio n an d b e held in honor an d fear. " 
According t o Luther , a  true Christia n shoul d disobe y the secula r ruler onl y 
if the rule r exceed s th e boundarie s o f hi s o r he r spher e o f authority—tha t 
is, onl y i f th e secula r rule r attempt s t o comman d th e Christia n o n a  reli -
gious matter , suc h a s sidin g with th e pope o r possessing Protestan t book s 
(recall Charle s V' s demand s o n Luther) . Yet, eve n i n thi s situation , Luthe r 
conservatively advocate d onl y passiv e disobedience , no t activ e rebellion . 
Punishment mus t b e endured : "[Shoul d th e secula r ruler ] punis h suc h dis -
obedience, then blesse d ar e you; thank Go d tha t yo u ar e worthy t o suffe r 
for th e sak e o f th e divin e word." 66 I n hi s late r writings , though , Luthe r 
assumed a  more assertiv e stance , recommending tha t godl y princes shoul d 
actively resis t a n ungodl y empero r (again , recal l Frederic k th e Wise' s pro -
tection o f Luther against Charle s V).67 

To a great extent , Luther develope d hi s theory o f church-stat e relation s 
by elucidatin g th e relationshi p betwee n Jews an d civi l authority embodie d 
within th e Ne w Testamen t discourse . O n th e on e hand , th e Ne w Testa -
ment discours e ha d emphasize d th e dichotom y opposin g Jewish carnalit y 
to Christia n spirituality . Go d condemne d th e Jews t o suffe r i n th e carna l 
and tempora l (secular ) worl d whil e the y witnesse d th e blissfu l salvatio n o f 
Christians i n thei r spiritua l Heaven . O n th e othe r hand , th e Ne w Testa -
ment demande d tha t Christian s respec t civi l authority : "Rende r t o Caesa r 
the thing s tha t ar e Caesar's , an d t o Go d th e thing s tha t ar e God's." 68 T o 
Luther, then , Go d ha d ordaine d bot h th e secula r an d spiritua l worlds ; 
the secula r worl d wa s degrade d an d sinfu l bu t nonetheles s extant . Go d 



6z PLEAS E D O N ' T W I S H M E A  MERR Y CHRISTMA S 

therefore ha d further ordaine d tha t civi l authorities had the task of policing 
the actions of Jews and other wicked or unsaved soul s in the secular world . 
Without th e civi l authorities, life in the secula r world would trul y be a  hell-
ish nightmare . Hence , accordin g t o Luther , Christian s mus t respec t th e 
need fo r an d th e wor k o f th e civi l o r stat e authorities , bu t Christian s 
should stil l recogniz e tha t thos e authoritie s themselve s live d i n th e de -
praved secula r worl d and , mor e important , ha d n o powe r whatsoeve r i n 
the spiritua l world. Besides, all that truly matters i s spiritual salvation in the 
other world , an d spiritua l salvatio n depend s solel y o n a n individual' s fait h 
and God's grace . 

Luther maneuvered within thi s theoretical framework t o sui t his particu-
lar political and theologica l needs . His overridin g initia l concern, o f course , 
was to argu e for a  reduced authorit y o f religious leaders , particularly thos e 
of th e Roma n Catholi c Church . I n Luther' s framework , h e needed onl y t o 
emphasize tha t religiou s leader s shoul d b e concerne d solel y wit h spiritua l 
salvation—which i s al l tha t trul y matter s anyway—an d tha t therefor e the y 
should refrai n fro m interferin g i n th e secula r affair s o f th e carna l an d tem -
poral world . Wit h thi s diminutio n i n religiou s jurisdiction , though , Luthe r 
necessarily expande d th e rightfu l authorit y o f secula r rulers , though h e di d 
so cautiously , fo r h e feare d imperia l power . Hence , i n th e end , Luthe r 
rejected bot h th e Caesaropapis t an d hierocrati c positions tha t ha d echoe d 
down throug h th e Middl e Ages . T o Luther , religiou s an d secula r authori -
ties shoul d complemen t an d no t compet e wit h eac h other. 69 Yet , while i n 
theory neithe r authorit y wa s superio r t o th e other , Luther alway s assume d 
that th e secula r authorities an d thei r subjects woul d b e Christian . He intro -
duced Tempora l Authorit y b y writing : " I hop e . . . tha t I  ma y instruc t th e 
princes an d th e tempora l authoritie s i n suc h a  wa y tha t the y wil l remai n 
Christians—and Chris t wil l remai n Lord." 70 Moreover , a s mentioned , 
Luther in no way advocated toleration o f or liberty for religious outgroups , 
and h e expressl y instructe d preacher s t o tel l kings an d princes t o fea r Go d 
and follow th e commandments. 71 In fact, the later Luther expressly warne d 
princes no t t o protec t Jews : "Yo u ough t not , yo u canno t protec t them , 
unless i n th e eye s o f Go d yo u wan t t o shar e al l their abomination." 72 Th e 
secular la w o f th e stat e would , i n Luther' s view , alway s b e th e la w o f a 
Christian ruler. 73 T o be clear , then , whil e Luthe r sough t t o undermin e th e 
secular power o f the Catholi c Church, he opened th e gap between th e reli-
gious and secula r spheres (thu s further developin g the concep t o f the sepa -
ration of church and state) primarily to benefi t hi s Protestant Church . 

How d o th e somewha t contemporaneou s politica l theorie s o f Luthe r 
and Machiavell i relate t o eac h other ? Machiavelli an d Luthe r ha d disparat e 
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purposes—they aime d in different directions—bu t interestingly , thei r theorie s 
weave togethe r neatl y i n a  complementar y fashion . O n th e on e hand , 
Machiavelli focuse d o n th e well-bein g o f th e state . H e suggeste d tha t 
Christianity (tha t is , Roman Catholicism ) corrupte d politica l affair s b y dis -
couraging citize n involvemen t i n this-worldl y civi c affairs . O n th e othe r 
hand, Luthe r focuse d o n th e religiou s well-bein g o f th e people . He argue d 
that th e Churc h interfere d wit h th e salvatio n o f Christian s becaus e o f it s 
excessive involvement i n worldly affairs . Whe n fit together, these two argu -
ments see m to driv e toward a  greater separatio n betwee n churc h an d state . 
Machiavelli pushe d fo r greate r separatio n fro m th e stat e o r governmenta l 
side—the Churc h shoul d remai n outsid e o f civi c affair s t o avoi d corruptin g 
the politica l sphere—whil e Luthe r pushe d fo r greate r separatio n fro m th e 
religious o r spiritua l side—th e Churc h shoul d remai n outsid e o f civi c affair s 
so tha t i t coul d concentrat e o n savin g Christians . Whe n combine d i n thi s 
manner, thei r argument s see m t o prefigur e som e moder n conception s o f 
the principle o f separatio n o f churc h an d stat e i n a  democracy: thes e mod -
ern conception s emphasiz e a  publi c squar e o f democrati c debat e fre e o f 
religious interferenc e and , simultaneously , a  religiou s spher e fre e o f politi -
cal interference. 

Did Luther therefor e implicitl y suppor t a  democratic o r civi c republican 
form o f secula r government , a s Machiavell i did ? Probably not . T o b e sure , 
Luther's concep t o f a  congregatio n o f th e faithful , devoi d o f th e Catholi c 
Church's hierarchy , ha d populis t an d democrati c implication s i n th e reli -
gious spher e insofa r a s i t suggeste d tha t al l Christian s ar e equal . Hi s 
emphases o n Scriptur e an d justificatio n b y fait h alon e reinforce d thi s pop -
ulism becaus e supposedl y eac h individua l coul d personall y an d directl y 
experience th e Wor d o f Go d an d th e trut h o f Christ . Thi s religiou s pop -
ulism eve n resonate d wit h th e commo n Renaissanc e an d civi c humanis t 
focus o n huma n dignit y i n politica l an d civi l affairs . Nonetheless , Luthe r 
clearly di d no t inten d t o celebrat e huma n dignit y an d excellence ; t o th e 
contrary, h e emphaticall y insiste d tha t human s ar e sinfu l an d depraved . 
Furthermore, a s alread y mentioned , Luthe r maintaine d tha t everyon e i s 
not equall y abl e t o "publicl y ministe r an d teach " Christianity. 74 Finally , i n 
his politica l theorizing , Luthe r neve r incorporate d civi c humanis t notion s 
of privat e person s a s citizens . Fo r Luther , individual s wer e alway s sub -
jects; rulers therefor e remaine d superiors , princes , lords , o r masters , neve r 
magistrates. A s ordaine d b y God , subject s ha d a  dut y t o obe y an d ruler s 
had a  righ t t o command . Thus , howeve r contrar y t o Luther' s intentions , 
his politica l theor y helpe d legitimat e th e emergin g absolutis t monarchie s 
of Europe.75 
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T H E CALVINIS T REFORMATIO N 

While th e spli t betwee n Roma n Catholic s an d Protestant s wa s th e majo r 
division withi n wester n Christianity , Protestan t reformer s themselve s 
quickly fragmented int o different sects . For example, by the mid-1520s, the 
Anabaptists ha d splintere d of f becaus e the y insiste d tha t baptis m durin g 
infancy wa s invali d an d tha t tru e believer s therefor e shoul d b e baptize d a s 
adults. These divisions between various Protestant sect s could be severe. In 
1524, fo r instance , Luthe r manage d t o hav e a n Anabaptis t opponen t 
expelled fro m Saxony. 76 Luthe r als o fel l int o a  seriou s disput e durin g th e 
1520s wit h Huldreic h Zwingli , a n earl y leade r o f th e Reformatio n i n 
Switzerland. In particular, they disagreed abou t th e proper interpretation o f 
the Eucharis t o r Lord' s Supper . Luthe r ha d accepte d th e Roma n Catholi c 
sacrament o f th e Eucharist , bu t onl y wit h qualifications . I n Catholicism , 
the doctrin e o f transubstantiation determine s th e meanin g o f the ingestio n 
of the brea d and wine (durin g the Eucharist) : supposedly, th e words o f th e 
priest miraculousl y transfor m th e brea d an d win e into th e bod y an d bloo d 
of Christ , thu s renewin g Christ' s sacrific e fo r humanity . Althoug h Luthe r 
accepted th e Eucharist , h e onl y partially accepte d th e doctrin e o f transub -
stantiation. To Luther, the bread and wine do no t actuall y conver t int o th e 
body an d bloo d o f Jesus, bu t nonetheless , Jesus' bod y an d bloo d becom e 
present i n th e sacrament . Somehow , th e bod y an d bloo d o f Jesus coexis t 
with th e brea d an d wine . T o Zwingli , however , th e brea d an d win e ar e 
merely symbolic : they represent th e body and blood o f Jesus, but the bod y 
and bloo d ar e neve r actuall y presen t durin g th e sacrament . Th e disagree -
ment betwee n Luthe r an d Zwingl i le d t o th e distinctio n withi n Prot -
estantism between the Lutheran and Reformed movements. 77 

Jean Calvi n wa s bor n i n Franc e bu t spen t mos t o f hi s adul t lif e i n 
Switzerland. Wel l educated a s a  humanist , Calvi n wa s stil l living i n Franc e 
when h e suddenl y converte d t o Protestantis m i n 1534 . Within tw o years , 
he ha d writte n th e firs t editio n o f hi s remarkably systemati c an d thoroug h 
statement o f refor m theology , Institute s o f the Christia n Religion , an d thu s 
he quickl y becam e a  second-generatio n leade r o f th e Reforme d move -
ment.78 O n th e issue of the Eucharist , Calvi n tried to reach a  position mid -
way between thos e o f Luther and Zwingli ; according to Calvin , Christ wa s 
spiritually bu t no t physicall y present. 79 Nevertheless , i n man y ways , 
Calvin's theologica l view s strongl y resemble d thos e o f Luther ; th e dif -
ferences wer e on e o f degree , no t o f kind . Lik e Luther , Calvi n stresse d 
the authorit y o f th e Scriptures : "Fo r b y hi s Word , Go d rendere d fait h 
unambiguous forever." 80 T o Luther , th e Ol d Testamen t wa s relativel y 
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unimportant becaus e i t had been supersede d b y the New Testament , bu t t o 
Calvin, th e Ol d an d Ne w Testament s bot h remaine d authoritativ e a s th e 
Word o f God . Th e Ne w Testament , i n effect , reaffirme d th e Ol d Testa -
ment.81 Th e Calvinis t notio n o f th e covenantin g communit y aros e fro m 
Calvin's respect fo r th e Ol d Testament . To Calvin, the Laws of the Ol d Tes-
tament represented a  series of agreements between humans and God neces-
sitated b y origina l sin . Thi s contractua l relationshi p serve d a s a  model : a 
community of believers could reaffirm, a t any time, its covenant with Christ , 
contractually committing itsel f to uphold the laws of God. As early as 1537, 
under Calvin' s direction , al l the citizen s of Geneva , Switzerland , were asked 
to swear an oath binding them to follow God' s commandments. 82 

Because Calvin , a s a  Christian , concentrate d o n th e Ne w Testamen t a t 
least a s much a s on th e Ol d Testament , h e necessarily accentuate d huma n 
depravity an d sinfulness . Indeed , Calvi n stressed , eve n mor e s o tha n 
Luther, that origina l sin had condemned human s to degradation : 

[L]et us hold this as an undoubted trut h which no siege engines can shake: 
the mind o f man has been s o completel y estrange d fro m God' s righteous-
ness that i t conceives , desires, and undertakes , only tha t whic h i s impious, 
perverted, foul, impure, and infamous. The heart is so steeped in the poison 
of sin , that i t ca n breath ou t nothin g bu t a  loathsome stench . But i f some 
men occasionally make a show of good, their minds nevertheless ever remain 
enveloped i n hypocrisy an d deceitfu l craft , an d their hearts bound by inner 
perversity.83 

Like Luther , Calvi n maintaine d tha t human s ar e justifie d b y fait h alone . 
Calvin defined fait h a s "a firm and certai n knowledg e o f God' s benevolenc e 
toward us , founde d upo n th e trut h o f th e freel y give n promis e i n Christ , 
both reveale d t o ou r mind s an d seale d upo n ou r heart s throug h th e Hol y 
Spirit." Becaus e Calvi n emphasize d huma n sinfulnes s eve n mor e s o tha n 
Luther, Calvi n also tended t o stress , more tha n Luther , tha t human s canno t 
earn fait h an d salvation ; goo d work s canno t brin g salvation . Instead , Go d 
gives faith . I n a  sense , then, wherea s Luthe r tende d t o focu s o n fait h a s a n 
inward experience, Calvin concentrated o n God as the objective basi s of faith. 
Calvin underscore d tha t becaus e human s ar e s o depraved , fait h itsel f mus t 
be grounded on God and not on human capabilitie s or resources. Yet, Calvin 
also emphasized a more inward experience, which he called "conscience." 

[W]hen men have an awareness of divine judgment adjoined to them as a wit-
ness which does not let them hide their sins but arraigns them as guilty before 
the judgment seat—this awareness is called "conscience." It is a certain mean 
between God and man, for it does not allow man to suppress within himself 
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what h e knows, but pursues hi m to th e point o f making him acknowledge 
his guilt.84 

Conscience, then, is an inner awareness o f one's own inescapable depravit y 
in relatio n t o th e greatnes s o f th e trut h o f Jesus Christ . Hence , t o Calvin , 
conscience doe s no t entai l huma n choic e o r fre e wil l bu t rathe r irresistibl e 
convictions. Conscience doe s not offe r options ; conscience dictates turnin g 
to Christ . Moreover , conscience , a s a  bridg e t o God , ha s nothin g t o d o 
with works ; i t i s unrelate d t o th e externa l an d carna l world . Instead , " a 
good conscienc e i s nothing bu t a n inward uprightnes s o f heart." It is not a 
matter o f cognitiv e understanding , bu t rathe r " a livel y longing t o worshi p 
God an d a  sincere inten t t o liv e a  godly an d hol y life. " Indeed, conscienc e 
is "higher tha n al l human judgments." 85 I n short , conscienc e i s an entirel y 
internal faculty tha t mediates between the individual and God . 

Calvin's focu s o n huma n depravit y le d hi m t o underscor e (again , mor e 
so than Luther) the doctrine of predestination: God' s eterna l plan or decre e 
has designate d o r predestine d eac h huma n fo r salvatio n o r damnation . 
Humans ar e so evi l and Go d i s so grea t tha t human salvatio n mus t depen d 
entirely o n God' s election . "Go d onc e establishe d b y hi s eterna l an d 
unchangeable pla n thos e who m h e lon g befor e determine d onc e fo r al l t o 
receive int o salvation , an d thos e whom , o n th e othe r hand , h e woul d 
devote t o destruction. " Hence , th e elec t d o no t deserv e salvatio n i n an y 
worldly sense ; they simpl y hav e bee n chose n b y Go d throug h Hi s mercy . 
Meanwhile, th e damne d ca n d o nothin g t o alte r thei r futur e affliction . Fo r 
both th e elec t an d th e damned , then , individua l effort s an d work s ar e 
entirely unrelated to one' s eterna l fate. 86 

One migh t expec t a n emphasi s o n predestination t o induce a  grim leth -
argy: i f one' s action s hav e nothin g t o d o wit h one' s eterna l future , wh y 
bother doing anything? But to Calvin , on the contrary, predestination led t o 
the concept o f the "calling" (which he also stressed more than Luther did): 

[E]ach individual has his own kind of living assigned to him by the Lord as a 
sort of sentry post s o that he may not heedlessly wander about throughou t 
life I t i s enough i f we know tha t th e Lord's callin g is in everything the 
beginning and foundation o f well-doing. And if there is anyone who will not 
direct himself to it , he will never hold to the straight path in his duties. For 
no one, impelled by his own rashness, will attempt more than his calling will 
permit, because he will know it is not lawful to exceed its bounds.87 

Thus, each person shoul d seek to fulfil l hi s or her calling in life; one shoul d 
accept one' s role and perform i t as well as possible. Following one's calling , 
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though, canno t ear n salvation ; eac h individua l alread y i s predestine d fo r 
salvation o r damnation, and works canno t chang e tha t fate . Instead (some -
what paradoxically), one should follow hi s or her calling exactly because of 
predestination an d huma n depravity . Becaus e o f origina l sin , huma n wil l 
and conduc t ar e necessaril y deprave d an d canno t brin g salvation : human s 
cannot inten d t o d o good , canno t pursu e righteousness , an d canno t 
choose t o d o godl y works . Humans ar e emptie d o f eve n th e potentia l fo r 
good purpose s an d works , s o fro m Calvin' s perspective , individual s migh t 
as well do whateve r tas k Go d ha s assigned t o them . In other words , ther e 
is n o goo d huma n reaso n t o ac t an d n o goo d huma n reaso n no t t o act . 
But there i s a godly reason t o act—namely , t o fulfil l God' s plan a s revealed 
in one' s positio n an d statu s i n life. 88 Consequently , w e shoul d follo w ou r 
calling with religious zeal , for i t is to th e glory of God . J.G.A. Pocock aptl y 
characterizes th e Calvinis t predicament : "[HJavin g bee n create d t o a n en d 
unfixed b y him, by a  being o f whom h e knows nothing , his first  duty i s t o 
preserve himsel f t o tha t end." 89 Thus , whil e work s canno t ear n salvation , 
works nonetheles s ca n sho w one' s "obedienc e t o God " an d ca n b e a  sig n 
of salvation.90 As Max Weber observed, the Calvinis t concep t o f the callin g 
spurred the so-calle d Protestant ethic , a rigorous asceticis m combine d wit h 
an insatiabl e driv e t o work—al l t o th e greate r glor y o f God . Webe r adde d 
that thi s Protestant ethi c strongly contribute d t o the development o f a cap-
italist desire to use the earth' s resources in order to acquire more and mor e 
wealth; othe r historians , though , questio n Weber' s conclusion s regardin g 
the precise ties between Calvinis m and capitalism. 91 

Understandably, man y commentator s hav e note d tha t Calvi n wa s 
friendlier tha n Luthe r t o Jews.92 Suc h commentator s ofte n stres s Calvin' s 
insistence tha t th e Ol d Testamen t remaine d authoritative ; indeed , som e o f 
Calvin's opponents accuse d him of Judaizing because o f his attitude towar d 
the Ol d Testament. 93 Moreover , Calvi n neve r wrot e a  virulen t essa y suc h 
as Luther' s Concernin g th e Jews an d Thei r Lies , nor di d h e eve r advocat e 
violence agains t Jews, a s Luther ha d done . Nonetheless , Calvin' s theolog y 
must b e perverted beyon d recognitio n i n orde r t o conclude , a s som e hav e 
done, tha t h e wa s no t antisemiti c an d instea d wa s eve n philosemitic. 94 T o 
the contrary , a s on e migh t expec t fro m a  Christia n committe d t o th e 
authority o f the Christian Scriptures , Calvin repeatedly echoe d the standar d 
doctrinal antisemitis m embodie d withi n th e Ne w Testament. 95 Eve n a 
casual browsin g throug h a  samplin g o f Calvin' s work s reveal s pervasiv e 
antisemitism. Fo r example , Calvi n wrote tha t Jews "ha d a n inordinat e lov e 
of themselves , an d proudl y despise d Go d an d hi s gifts." 96 Jews ar e hard -
hearted an d sottis h hypocrite s wh o "willfull y deceiv e themselves," 97 ye t 
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Jews "regar d th e salvatio n o f the Gentile s with envy." 98 Al l Jews shoul d b e 
blamed for killing their own prophets an d Jesus Christ. " Al l Jews are guilty 
of sacrilege and therefore ar e cursed "deservedly." 100 Thei r suffering i s war-
ranted because they "were the cause of all their evils."101 

Even Calvin' s respec t fo r th e Ol d Testamen t a s God' s Wor d resounde d 
with antisemiti c undertones . Calvi n quit e clearl y honore d th e Christia n 
interpretation o f Jewis h Scripture—tha t is , Calvi n focuse d o n th e Ol d 
Testament an d not th e Hebrew Bible . To Calvin, the Jewish law of the Ol d 
Testament, "unles s i t b e directe d t o Christ , i s a  fleetin g an d worthles s 
thing."102 Calvin read the Ol d Testament t o foretel l th e comin g o f Jesus a s 
Christ an d t o condem n Jew s t o suffe r fo r thei r apostas y an d deicide. 103 

Calvin's respec t fo r th e Ol d Testamen t thu s di d no t exten d t o Jews them -
selves. Hi s writing s eve n vindicate d th e segregatio n o f Jews i n ghettoes , 
as wel l a s thei r expulsio n fro m entir e citie s an d countries . Calvi n wrote : 
"[Christian] believer s mus t carefull y avoi d th e societ y o f thos e who m 
the jus t vengeanc e o f Go d pursues , unti l the y peris h i n thei r blin d obsti -
nacy."104 Hence , unsurprisingly , th e Calvinis t Reformatio n invigorate d 
the movemen t t o exclud e Jew s fro m wester n an d centra l Europe . Fo r 
example, Jews ha d alread y bee n expelle d fro m Genev a i n 1491 , bu t i n 
1582, afte r th e Calvinis t Reformation , th e cit y council , clergy , an d popu -
lace al l overwhelmingl y denie d a  Jewish reques t fo r readmission . An d i n 
Germany, th e principa l Calvinis t state , calle d th e Palatinate , barre d Jew s 
in 1575.105 

At a  broa d level , a s wit h Luther , th e symboli c foundatio n o f Calvin' s 
entire theolog y wa s th e antisemiti c Ne w Testamen t dichotom y betwee n 
Christian spiritualit y an d Jewis h carnality . Th e centra l tenet s o f Calvin' s 
theology—human depravity , justificatio n b y fait h alone , conscienc e a s a n 
internal experience , an d predestination—al l directl y reflecte d thi s crucia l 
Christian dichotomy . Calvi n stresse d th e oppositio n betwee n outwar d an d 
inward forums— a "distinctio n betwee n th e earthl y forum an d th e foru m o f 
conscience."106 Th e earthl y foru m is , o f course , th e carna l an d tempora l 
world o f the Jews. Whereas a t least some Christian s ca n attain spiritua l ful -
fillment i n eternal salvation, all Jews fail to realize that nothing depends "o n 
human merits, " s o the y mistakenl y continu e t o "glor y i n th e flesh." 107 

Hence, accordin g t o Calvin , Jews an d other s wh o focu s o n work s a s a 
means t o salvatio n necessarily grove l in the human depravit y o f the earthl y 
forum. Becaus e eve n Christian s ar e predestined t o salvatio n o r damnation , 
works canno t affec t one' s fat e b y bringing salvation . Rather , justification i s 
by faith alone—th e inwar d experienc e o f conscienc e a s a  bridge t o th e sal -
vation of Christian spirituality. 108 
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Calvin expressed hi s views on th e relations betwee n churc h an d stat e in 
the final chapter o f his Institutes, which was entitled "Civi l Government." 109 

Like muc h o f Calvin' s theology , hi s views largely echoe d thos e o f Luther , 
though Calvin' s theor y o f th e separatio n o f churc h an d stat e emerge d 
more a s a n integra l par t o f hi s theology . An d a s such , Calvin' s theor y o n 
church an d stat e reflecte d th e Ne w Testamen t dichotom y betwee n 
Christian spiritualit y and Jewish carnality—which , a s discussed, undergirde d 
Calvin's theology . Calvi n insiste d tha t societ y mus t hav e bot h th e churc h 
and the state, but the two institutions mus t be kept separate : "Christ's spir -
itual Kingdom and the civi l jurisdiction ar e things completely distinct. " The 
two institutions—churc h an d state—manifeste d Christia n spiritualit y an d 
Jewish carnality , respectively . I n th e ver y first  sectio n o f "Civi l Govern -
ment," Calvi n expressl y linke d th e separatio n o f churc h an d stat e t o th e 
opposition between Christianit y and Judaism. 

[W]hoever knows how to distinguish between body and soul , between this 
present fleetin g lif e and tha t futur e eterna l life, will without difficult y kno w 
that Christ' s spiritua l Kingdo m an d th e civi l jurisdictio n ar e thing s com -
pletely distinct. Since, then, it is a Jewish vanity to seek and enclose Christ's 
Kingdom within the elements of this world, let us rather ponder tha t wha t 
Scripture clearl y teache s i s a  spiritua l fruit , whic h w e gathe r fro m Christ' s 
grace; and le t u s remember t o kee p within it s own limit s al l that freedo m 
which is promised and offered t o us in him.110 

Although the New Testament seeme d to oppose Christia n spiritualit y t o 
Jewish carnality , whe n Calvi n transferre d thi s dichotom y int o th e real m o f 
church-state relations , he subtl y bu t significantl y adjuste d th e relationship . 
Instead o f directl y opposin g th e stat e (o r civi l government) t o th e spiritua l 
government, h e maintaine d tha t the y ar e absolutel y separat e bu t no t anti -
thetical. Calvin wrote : "[Secular ] governmen t i s distinct fro m tha t spiritua l 
and inward Kingdom o f Christ , so we must know tha t the y are not a t vari-
ance."111 Thus , t o Calvin , secula r an d spiritua l government s canno t b e 
antagonistic exactl y becaus e the y ar e completel y separate : whe n tw o 
realms have no overlap , no point o f contact , no interaction , then the y can -
not be antithetical . 

Calvin continued , then , by enhancing th e statu s o f the secula r state , fol -
lowing a  tren d runnin g fro m Thoma s Aquina s t o Machiavell i t o Luther . 
Calvin unequivocall y declare d tha t civi l governmen t i s necessar y an d 
should b e respected ; a t on e point , Calvi n eve n accorde d secula r govern -
ment a  "plac e o f honor. " Lik e Luther , Calvi n argue d tha t secula r govern -
ment i s needed t o maintain orde r and peacefulness. Human s ar e hopelessly 
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depraved an d sinful , an d they mus t liv e (a t least temporarily ) i n the secula r 
world. Consequently , "t o provide for th e commo n safet y an d peace o f all," 
civil government mus t severel y punish criminal s and other wicked individu -
als. T o Calvin , th e "functio n [o f civi l government ] amon g me n i s n o les s 
than tha t o f bread, water , sun , and air." 112 In light o f his respect fo r secula r 
government, Calvi n predictabl y echoe d Luther' s conservatis m b y insistin g 
that subject s shoul d obey rulers or civi l magistrates. To Calvin, resisting the 
magistrate i s equivalen t t o resistin g Go d sinc e th e civi l orde r represent s 
God's will . Subject s therefor e shoul d obe y eve n unjus t magistrates , wh o 
represent God' s punishmen t fo r huma n wickedness . I n short , private indi -
viduals shoul d no t "undertak e anythin g a t al l politically, " leavin g publi c 
affairs entirel y to magistrates. 113 

Yet, Calvin tempered his conservative tone with three qualifications. First , 
he argue d tha t thoug h th e subjec t shoul d obe y eve n unjus t commands , re-
spect i s due t o th e offic e mor e tha n t o th e officeholder . Extendin g Luther' s 
argument tha t rulers themselves may be personally unworthy, Calvin wrote: 

I am not discussing the men themselves, as if a mask of dignity covered fool-
ishness, or sloth, or cruelty, as well as wicked morals full of infamous deeds, 
and thus acquired for vices the praise of virtues; but I say that the order itself 
is worthy of such honor and reverence that those who are rulers are esteemed 
among us, and receive reverence out of respect for their lordship.114 

Calvin here contributes an important componen t t o the modern concep t o f 
sovereignty: the subjec t owe s allegiance to the government , no t t o particu -
lar officials . Second , Calvi n furthe r tempere d hi s conservativ e approac h b y 
reasoning tha t ultimat e obedienc e mus t b e owe d t o God , no t t o secula r 
authorities. "I f [secula r rulers ] comman d anythin g agains t him , le t i t g o 
unesteemed. An d here let us not b e concerne d abou t al l that dignit y which 
the magistrate s possess ; fo r n o har m i s don e t o i t whe n i t i s humble d 
before tha t singula r an d trul y suprem e powe r o f God." 115 Calvi n her e di d 
not advocat e activ e private resistanc e t o unjus t rulers , but rathe r a  type o f 
passive disobedience . In the even t o f a  conflict betwee n a  civi l magistrate' s 
will an d God' s ordaine d plan , th e privat e individua l owe d allegianc e t o 
God; afte r all , secula r governmen t alway s remaine d withi n th e degrade d 
temporal an d carna l worl d o f th e Jews. Third , an d mos t importan t wit h 
regard t o th e developmen t o f moder n sovereignty , Calvi n suggeste d tha t 
subjects ca n elec t an d b e represente d b y inferio r magistrate s wh o ca n 
actively resis t unjus t rulers . Wherea s privat e individual s shoul d neve r 
directly resis t a  kin g o r anothe r secula r ruler , "magistrate s o f th e people , 
appointed t o restrain th e willfulness o f kings (a s in ancient times the ephor s 



T H E CHRISTIA N RENAISSANC E AN D REFORMATIO N 7 1 

were se t agains t th e Sparta n kings), " actually have a  duty t o resis t injustice . 
These inferio r magistrate s o r ephor s "hav e bee n appointe d protector s b y 
God's ordinance. " Therefore , i f the y fai l t o activel y resis t a n unjus t ruler , 
they "betray the freedom o f the people" and also violate God' s will . At thi s 
point, i n othe r words , Calvi n seeme d t o allud e t o som e notio n o f citizen -
ship. Scholars disagree about whether Calvin intended to emphasize that th e 
ephors represente d eithe r th e people , o n th e on e hand , o r God , o n th e 
other. Yet, in any event , Calvin clearly understood th e ephor s to b e popula r 
magistrates wh o shoul d functio n t o protec t th e people' s freedom . I t i s 
worth noting , then , tha t althoug h Calvi n mos t ofte n referre d t o "subjects " 
and "rulers" (which Luther always did), he nonetheless somewhat frequentl y 
talked o f "magistrates " and , o n occasion , explicitl y mentione d "citizens. " 
Some of Calvin' s followers extende d thi s a t least implici t conceptio n o f citi -
zenship b y advocatin g fo r a  righ t o f al l people—no t jus t th e ephors—t o 
actively resis t unjus t rulers , thus presaging th e idea o f a  citizen in a  moder n 
state who actively participates in the political process.116 

In the end, Calvin's respect fo r the stat e and its magistrates arose largely 
from thei r abilit y t o suppor t an d promot e Christianity . Civi l government , 
according t o Calvin , "provide s tha t a  public manifestatio n o f religio n ma y 
exist amon g Christians , an d tha t humanit y b e maintaine d amon g men. " 
Indeed, Christianit y i s a  prerequisite fo r goo d government : "[N] o govern -
ment ca n b e happil y establishe d unles s piet y i s th e firs t concern. " Yet , 
simultaneously, Calvi n emphasized tha t civi l government doe s not hav e the 
"duty o f rightly establishin g religion." 117 Civi l laws, in other words , shoul d 
not presum e t o determin e th e religiou s conscienc e o f Christians—fo r con -
science i s a n interna l experienc e beyon d th e real m o f th e externa l an d 
temporal world—ye t th e civi l law s nonetheles s shoul d provid e extensiv e 
support fo r th e flourishing o f a  Christian society . Moreover, agai n becaus e 
of th e nee d t o allo w Christian s t o experienc e freel y th e dictate s o f thei r 
consciences i n turnin g t o Christ , th e Christia n Churc h itsel f als o shoul d 
not attemp t t o coerc e faith . Civi l coercion (o f any type o r source ) belong s 
solely i n th e secula r an d tempora l (Jewish ) world , whil e conscienc e an d 
faith remai n entirel y distinc t an d withi n th e spiritua l (Christian ) world . Just 
as the New Testamen t declare d tha t Jews shoul d no t b e forced t o conver t 
and have faith in Jesus Christ , so too Christian s should not (an d cannot) b e 
compelled t o tru e faith . I n a  manner o f speaking , Calvi n insiste d upo n th e 
strict separatio n o f churc h an d stat e a s a  tene t o f hi s refor m theology. 118 

The Reforme d Church , withou t attemptin g t o forc e faith , shoul d sprea d 
Christianity throughou t society . Th e secula r governmen t shoul d len d it s 
support, whe n possible , an d otherwis e shoul d kee p th e deprave d fro m 
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turning lif e int o a n "outrageou s barbarity." 119 An d bot h churc h an d stat e 
should leav e eac h individua l t o hi s o r he r conscience , s o tha t eac h perso n 
can remain free t o experience inwardly Chris t and Christian faith . 

Despite thei r similarities , Calvi n an d Luthe r differe d somewha t i n thei r 
practical attitude s towar d th e separatio n o f churc h an d state . Wherea s 
Luther accepted occasiona l stat e contro l ove r church polity, Calvin insisted 
that churc h organizatio n an d governanc e shoul d neve r b e surrendere d t o 
secular rulers. 120 At th e sam e time , Calvin was willing t o allo w th e churc h 
to intrud e i n secula r affairs . I n ligh t o f Calvin' s theorizing , thi s positio n 
might see m paradoxica l o r eve n hypocritical ; a s alread y discussed , Calvi n 
insisted tha t spiritua l an d secula r affair s ar e absolutely distinct . Yet , from a 
Calvinist standpoint , thi s complet e separatio n o f th e spiritua l an d secula r 
actually justifie d churc h involvemen t i n politica l o r secula r affairs . I n hi s 
theory, Calvi n enforce d suc h a  thorough disjunctio n betwee n th e spiritua l 
and secular—based o n the New Testament oppositio n o f Christian spiritual -
ity t o Jewis h carnality—tha t th e secula r lacke d al l purpose , substance , o r 
direction. Th e secula r became , t o Calvin , purel y material . Furthermore , 
humans, i n thei r degrade d an d sinfu l position , coul d neve r creat e o r 
impose an y legitimate purposes fo r secula r government. Within a  Christian 
world view , purpos e an d substanc e migh t possibl y com e fro m onl y on e 
place, th e spiritual ; withi n Thomisti c (Roma n Catholic ) politica l theory , 
Christian spiritua l salvatio n provide s th e comprehensiv e goo d o r en d tha t 
determines ho w ruler s shoul d gover n politically . Bu t t o Calvi n (an d con -
trary t o Thomisti c theory) , Christian spiritualit y canno t provid e th e en d o r 
purpose fo r secula r affair s becaus e th e spiritua l an d secula r ar e s o radicall y 
distinct. Fo r Calvin , secula r affair s ca n hav e n o fina l en d o r purpose othe r 
than th e glory o f God : civi l authorities shoul d see k to preserve societ y an d 
fulfill thei r calling s onl y becaus e i t i s God's plan . The onl y ultimate reaso n 
for an y huma n actio n i s tha t Go d ha s ordaine d it—th e secula r order , i n 
short, i s part o f th e divin e order. 121 Thus , according t o Calvin , civi l magis-
trates ac t as "vicars of God" or "God's deputies, " and d o nothing b y them-
selves but rather carry out "th e very judgments o f God." 122 

In thi s somewha t paradoxica l sense , then , Christia n spirituality—o r th e 
divine Christian order—should no t onl y dominate the other-world , bu t no w 
it shoul d als o dominat e thi s world. 123 Consequently , no t onl y shoul d th e 
secular governmen t suppor t th e Christia n Reforme d Church , bu t th e 
Church itsel f shoul d legitimatel y penetrat e an d infor m secula r affairs , 
whether governmenta l o r otherwise . Thus , a s discussed , th e concep t o f 
one's callin g an d th e Protestan t ethi c i n socia l an d eve n economi c affair s 
make perfec t sense . An d i n secula r government , Calvi n unsurprisingl y 
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established a  despoti c an d theocrati c regim e i n Geneva , an d onc e eve n 
used hi s political strengt h t o ensur e th e convictio n an d burnin g o f a  theo-
logical opponent . Ultimately , Calvi n seeme d inten t upo n establishin g a 
Christian society, nurtured b y both religious and secular authorities. 124 

Despite Calvin' s and Luther' s attempt s t o minimiz e th e enhancemen t o f 
secular authority , th e politica l realit y wa s otherwise ; man y secula r ruler s 
were abl e t o us e th e Reformatio n t o enhanc e thei r power s mightily . Th e 
success o f the Reformation wa s a s much a  political phenomenon a s it wa s 
a religiou s o r theologica l one . I n particular , th e religiou s achievement s o f 
the Protestan t Reformatio n were , t o a  grea t extent , du e t o th e suppor t 
Calvin, Luther , an d othe r reformer s receive d fro m secula r rulers , wh o i n 
turn sa w thei r ow n wealt h an d powe r increase . For example , not onl y di d 
Frederick th e Wise o f Saxon y protect Luthe r i n hi s confrontatio n wit h th e 
Holy Roma n Emperor , Charle s V , bu t five years later , hi s son , th e Electo r 
John, transforme d Saxon y int o a  Luthera n principality . Althoug h man y 
subjects supporte d thei r secula r rulers i n adoptin g Protestan t reforms , oth -
ers did not. Thus, regardless o f the detail s o f Calvin' s and Luther' s theorie s 
on church-stat e relations , secula r ruler s i n som e part s o f Europ e ofte n 
demanded tha t thei r subject s accep t th e ne w Christia n theology . O n th e 
other side , b y th e 1540s , Roma n Catholi c ruler s bega n t o suppres s Prot -
estantism wit h force , an d religiou s war s lastin g fo r man y year s com -
menced.125 I n Germany , fo r instance , th e divisio n betwee n Luthera n 
Reformers an d Catholic s le d eventuall y t o outrigh t civi l war . Peac e wa s 
restored i n 155 5 onl y becaus e Charle s V  an d hi s brother , Kin g Ferdinand , 
determined t o negotiat e a  settlemen t wit h th e Lutheran s a t an y cost . Th e 
Peace at Augsburg establishe d tha t eac h prince coul d decid e th e religio n t o 
be followed i n his territories. Subjects who di d not lik e the decision o f their 
prince woul d b e allowe d t o emigrat e t o anothe r territory . Thes e conces -
sions, however, extended onl y to Catholics and Lutherans, not t o member s 
of othe r refor m sects. 126 Thus , i n a  practic e tha t woul d becom e increas -
ingly common , religiou s toleratio n (albei t limited ) wa s born—no t becaus e 
of a principled theologica l o r political commitment t o toleration , but rathe r 
because hars h experienc e reveale d tha t neithe r sid e i n th e disput e coul d 
crush the other . Toleration became a  political necessity . 

For man y decades , though , toleratio n wa s a  slipper y restin g poin t i n 
the conflict s betwee n Protestant s an d Catholics . I n th e latte r hal f o f th e 
sixteenth century , Franc e demonstrate d th e potentia l fo r politica l intrigu e 
and recurren t wa r withi n th e Reformatio n context. 127 I n th e 1550s , th e 
number o f Huguenot s (o r Frenc h Calvinists ) increase d significantl y despit e 
severe persecution . Betwee n 156 0 an d 1572 , Catherin e d e Medici , quee n 
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mother o f th e Hol y Roma n Empire , wa s strugglin g politicall y t o preserv e 
her powe r i n France ; fo r tha t reason , sh e extende d a  measur e o f religiou s 
liberty t o th e Huguenots. 128 Frenc h Catholics , oppose d t o Catherine , 
provoked a  serie s o f war s wit h th e Huguenots , ye t i n 157 2 Catherin e her -
self, fo r unknow n reasons , eithe r engineere d o r allowe d th e massacr e o f 
thousands o f Huguenots . Meanwhile , th e Frenc h Catholic s eventuall y 
divided amon g themselves : som e sough t a  Catholi c victor y a t an y cost , 
while other s (calle d the Politiques ) supporte d religiou s toleration a s a  politi-
cal necessit y fo r preservin g Frenc h liberty . Despit e th e emergenc e o f thi s 
politique position , religiou s war s racke d Franc e unti l 1598 , and the y bega n 
again in 1610. 

These violen t event s spurre d th e developmen t o f theoretica l position s 
that contribute d furthe r t o th e moder n concep t o f th e sovereig n state . I n 
particular, afte r th e massacres o f 1572 , the Huguenots sough t t o incite rev-
olution, bu t the y lacke d sufficien t number s t o appea l solel y t o coreligion -
ists. Consequently , the y sough t t o develo p a  theoretica l positio n tha t 
appealed t o moderat e Roma n Catholic s wh o otherwis e wer e dispose d t o 
oppose Catherine . Most important , followin g Calvin' s argumen t regardin g 
the Spartan ephors , the Huguenots maintaine d tha t specially chosen magis-
trates, representin g th e people , hav e a  mora l an d lega l righ t t o forcefull y 
resist a  tyrant . Bu t wherea s Calvi n tie d th e right s an d dutie s o f ephor s t o 
the wil l and laws of God , the Huguenots argue d explicitl y tha t magistrate s 
have a  right t o resis t an y ruler wh o ha s failed t o pursu e th e welfar e o f th e 
people. Thus, because o f political exigencies—tha t is , the nee d t o appea l t o 
Catholics a s wel l a s othe r Huguenots—th e Huguenot s articulate d a  theor y 
of resistanc e an d revolutio n tha t wa s politica l rathe r tha n religious . Th e 
Huguenots, i n othe r words , grounde d thei r theor y o n th e interest s o f th e 
people, no t i n God' s orde r an d will . Significantly , Jean Bodin , wh o previ -
ously ha d supporte d th e Huguenots , attacke d thi s theoretica l position . I n 
his Six Books of a Commonweal, published in 1576 , Bodin articulated , per -
haps fo r th e firs t time , a  moder n theor y o f sovereignty . Whil e th e 
Huguenots sough t t o encourag e resistanc e an d revolution , Bodi n instea d 
advocated th e pursui t o f socia l an d politica l order , eve n a t th e cos t o f lib-
erty. To Bodin, the only means for ensurin g peace and orde r was to accep t 
a sovereign , a n absolut e monarc h wh o command s bu t i s neve r com -
manded.129 Quit e simply , with the temporal powers o f the Roman Catholi c 
Church significantl y diminished , th e ide a o f a n absolut e rule r wit h 
unshared secula r power became imaginable . 

During th e religiou s wars , Jews (i f they ha d no t alread y bee n banished ) 
could be a  useful pawn . In Germany , for example , as Luther intensifie d hi s 
antisemitic invective , Charle s V  an d hi s supporters , th e loya l Catholi c 
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prince-bishops, helped sav e the Jewish population fro m tota l collapse . Thi s 
protection o f Germa n Jewry , o f course , di d no t mea n tha t Catholicis m 
suddenly ha d becom e les s antisemitic . Rather , Charle s an d hi s Germa n 
supporters protecte d Jews a s "a kind o f counterweight , howeve r limite d in 
scope, to th e Protestan t bourgeoisie." 130 Thus , German Jews lived throug h 
a political reality that would epitomize the position of Jews in western soci -
eties fa r int o th e future : Jew s enjoye d th e benefit s o f religiou s toleratio n 
because th e splinterin g o f wester n Christianit y le d t o embattle d an d dead -
locked Christia n sects . While , a s discussed , toleratio n betwee n Christia n 
sects eventuall y becam e a  politica l necessity , toleratio n o f Jews becam e " a 
matter o f politica l expediency." 131 Outsid e o f th e Hol y Roma n Empire , 
Charles himsel f expelle d th e Jews fro m Naple s an d persuade d th e papac y 
to initiate a Spanish-style Inquisition in Portugal. And the papacy was mor e 
than happ y t o suppor t it s imperial ally in this manner . Indeed , the Catholi c 
Counter-Reformation o f th e mid-sixteent h centur y manage d t o intensif y 
the usua l Catholi c antisemitism . I n Italy , papa l decree s force d Jew s int o 
ghettoes, cause d som e Jew s t o b e burn t alive , an d finall y expelle d Jew s 
from mos t o f th e Papa l States. 132 A t times , Catholic s an d Protestant s 
seemed locke d i n a  competitio n t o prov e wh o wer e th e bette r Christian s 
by being the greatest antisemites . 

In an y event , wh y di d s o man y secula r ruler s suppor t th e Protestan t 
Reformation, eve n wit h forc e whe n necessary ? Fo r centuries , o f course , 
monarchs ha d wrangle d wit h th e papac y fo r wealt h an d power . B y th e 
early sixteent h century , i n som e part s o f Europe , eage r monarch s alread y 
had foun d on e ideologica l justificatio n fo r questionin g papa l authority . A 
properly nurtured an d growing sens e of national identity tended t o conflic t 
with th e Church' s long-standin g clai m t o posses s supra-nationa l jurisdic -
tional powers . For many secula r rulers , the religiou s Reformatio n provide d 
an alternativ e ideologica l justificatio n fo r challengin g papa l authority . I n 
other words , fro m th e viewpoin t o f man y secula r rulers , th e Reformatio n 
primarily offere d a  fortuitou s opportunit y t o enhanc e thei r wealt h an d 
power (an d sometime s nationa l identity ) vis-a-vi s thei r rival , th e Roma n 
Catholic Church. 133 A  successfu l religiou s conversio n meant , a t th e least , 
that th e secula r ruler was freed o f conflic t wit h th e asserted tempora l pow -
ers of the Church . The secular ruler, then, could claim to possess undivide d 
power; as noted, during the sixteenth century , the concept o f the sovereig n 
with absolut e powe r crystallized . T o a  grea t extent , i n countrie s tha t re -
mained predominantl y Catholic , suc h a s Franc e an d Spain , th e monarch s 
previously ha d negotiate d concordat s (agreements ) wit h th e papac y pro -
viding for the Churc h to relinquish some o f its power an d wealth.134 Othe r 
monarchs, unable to wrench agreement s fro m th e papacy, were now quic k 
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to seiz e th e opportunit y t o undermin e th e Catholi c Church . A s Quenti n 
Skinner succinctl y observes : "[T]h e pric e o f princel y avaric e prove d t o b e 
the endorsemen t o f a  'ful l an d godly ' reformation." 135 Secula r suppor t fo r 
religious refor m ofte n wa s a n incidenta l thoug h ultimatel y significan t by -
product o f this yearning for wealth and power . 

In a  sense , th e Protestan t Reformatio n o f Luthe r an d Calvi n ca n b e 
understood a s a  strategi c chang e i n th e orientatio n o f Christia n powe r i n 
European society . Fo r ove r a  millennium, th e Roma n Catholi c Churc h ha d 
asserted substantia l contro l ove r western society . Quite often , a s during th e 
Crusades, th e papac y an d th e Churc h hierarch y ha d exercise d enormou s 
political strengt h t o impos e thei r purpose s o n th e lait y an d o n non -
Christians. Th e Protestan t Reformation , however , shattere d th e Catholi c 
Church's monopolisti c contro l over western religion ; thus, the Churc h was, 
to som e extent , force d t o withdra w fro m secula r affairs . Yet , Christianit y 
itself di d not recede : to th e contrary , th e Protestan t churche s proceede d t o 
spread thei r influenc e throughou t society . I n som e areas , suc h a s Calvin' s 
Geneva, th e Protestan t Churc h wa s abl e t o impos e it s form o f Christianit y 
forcefully o n society ; as already discussed , secula r rulers (fo r thei r own rea -
sons) ofte n playe d crucia l role s i n thes e impose d transformations . I n an y 
event, thes e force d religiou s change s aros e fro m exercise s o f politica l 
strength tha t resemble d th e politicall y enforce d action s o f th e medieva l 
Catholic Church . Bu t th e Protestan t churche s als o sprea d thei r influenc e 
through thei r congregation s o f th e faithful . Thi s influenc e was , a t on e an d 
the sam e time , less obviou s bu t mor e direc t an d immediat e tha n th e influ -
ence tha t th e Catholi c Churc h hierarch y coul d impos e o n th e lait y an d o n 
non-Christians. In the Protestant world , the laity effectively wa s the Church . 
Hence, Christianit y coul d sprea d insidiousl y throughou t societ y wit h n o 
apparent imposition by a Church hierarchy or a state. From this perspective, 
the Reformation's separatio n o f church and stat e theoretically withdrew th e 
bureaucratized institution s o f churc h an d stat e fro m civi l society , bu t onl y 
to allo w th e Protestan t faithfu l t o contro l civi l societ y themselves . I f th e 
Catholic Church' s greates t successe s tende d t o b e throug h colonizatio n b y 
conquest, then Protestantism's greates t successe s would ten d t o be throug h 
colonization by infiltration an d settlement . 

Christianity, from it s origins in the New Testament, had asserted two dis-
courses o f domination . Th e firs t discours e differentiated , objectified , an d 
denigrated th e secula r world—th e carna l an d tempora l worl d o f th e Jews. 
The secon d discours e asserte d th e universalism o f Christianity : al l individu-
als, includin g Jews, wer e deeme d withi n th e unit y o f th e Christia n body . 
Throughout th e Middle Ages, the first discourse largely justified th e various 
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distinctions supportin g th e hierarchica l organizationa l structur e o f Roma n 
Catholicism: th e distinction s betwee n Christian s an d non-Christians , be -
tween clerg y an d laity , an d betwee n differen t ecclesiastic s withi n th e 
Church structure itself. But the second discourse—the discourse of universal-
ism—was the primary justification fo r th e Roman Catholi c claim to exercis e 
jurisdictional powe r ove r al l o f society , includin g secula r rulers , Jews, an d 
infidels. Assertin g an d maintainin g th e unit y o f th e bod y o f Chris t justified , 
even necessitated , Catholi c conquests . Wheneve r possible , th e Catholi c 
Church sough t t o impos e it s Christia n purpose s o n al l o f wester n societ y 
and beyond ; o f course , thos e Christia n purpose s ofte n seeme d strangel y 
temporal and carnal. 

With th e comin g o f th e Reformation , however , th e Christia n discours e 
of dominatio n shifte d b y intensifyin g th e firs t discourse . Tha t is , th e 
Reformers differentiated , objectified , an d denigrate d th e secula r world wit h 
such ferocity an d thoroughness tha t the secular became the material , beref t 
of an y worth , substance , o r purpose . Human s coul d neithe r creat e no r 
impose an y legitimat e reaso n fo r actin g i n th e secula r world . Th e secon d 
discourse—that o f universalism—the n becam e les s jurisdictiona l an d mor e 
justificatory. Th e onl y reaso n fo r th e existenc e o f anythin g i n eithe r th e 
secular o r spiritua l worl d wa s God' s ow n will ; the differenc e betwee n th e 
spiritual an d secula r world s wa s therefor e denied . Thi s denia l o f differenc e 
symbolically justified th e Christia n infiltration an d settlemen t o f the secula r 
world, whic h otherwis e lacke d al l meanin g an d purpose ; i n thi s way , th e 
divine Christia n orde r colonize d th e secula r world . Mos t important , 
though, thi s denial  o f differenc e remaine d withi n a  Christia n dialectic : 
Christianity seeme d t o den y th e differenc e betwee n th e spiritua l an d secu -
lar world s whil e stil l simultaneousl y assertin g th e radica l differenc e 
between thos e worlds . I n fact , paradoxically , i t wa s th e radica l differenc e 
between the worlds that enabled the denial of difference. Tha t is , Christianity 
first contraste d it s ow n spiritualit y wit h th e empt y materialit y o f th e secu -
lar world, only then t o asser t its right t o lay claim to tha t otherwis e worth -
less secula r realm . Ultimately , thi s Christia n dialectic , simultaneousl y 
asserting an d denyin g difference , helpe d prope l a  tur n towar d modernis m 
by encouragin g individual s t o focu s o n this-worldl y activities. 136 Wit h 
roots i n the New Testamen t condemnatio n o f Jewish carnality , Christianit y 
clearly place d th e spiritua l abov e th e secula r an d temporal . Yet , Prot -
estantism severe d th e tw o realm s s o completel y tha t huma n activit y in th e 
secular world seemingl y coul d no t deriv e it s purpose o r meanin g fro m th e 
spiritual world . Wit h spiritua l salvatio n thu s n o longe r a n attainabl e goa l 
(at leas t throug h tempora l activitie s o r works) , individual s ha d n o choic e 
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but t o focus,  wit h al l their abilities , on thei r respective calling s in the secu -
lar world—for thi s must then be for the greater glory of God . 

In conclusion , th e Reformatio n significantl y altered  th e relationshi p 
between churc h an d stat e i n wester n society . Sinc e th e beginning s o f 
Christianity, th e Ne w Testamen t ha d provide d a  discursiv e framewor k fo r 
the relation s o f churc h an d state , wit h th e stat e condemne d t o th e carna l 
and tempora l worl d o f th e Jews . Fo r ove r a  thousan d years , th e Roma n 
Catholic Churc h an d various secula r ruler s ha d struggle d politically , furthe r 
developing th e relationshi p betwee n churc h an d state , wit h th e Catholi c 
Church emerging as a powerful bureaucrati c institution distinc t from secula r 
rulers. Th e Reformatio n influence d thi s relationshi p i n a t leas t fou r ways . 
First, bot h Luthe r an d Calvin , returnin g t o th e Ne w Testamen t discourse , 
stressed the division between the spiritual and secular realms: the separatio n 
of church an d stat e thu s more clearl y became a  matter o f theology (o r the-
ory). Second , Protestantism' s od d modernis t twis t accorde d a  ne w 
respectability t o th e state . The reformer s respecte d an d eve n honored secu -
lar authoritie s insofa r a s the authoritie s fulfille d thei r calling , performing a n 
important functio n i n God' s plan . Third , an d mos t practically , th e 
Reformation's spli t o f Christianit y almos t ensure d tha t th e weakene d 
Catholic Church would eventuall y lose its long-running politica l battle wit h 
the stat e for supremac y i n secula r and tempora l affairs . Thus , insofar a s the 
victors write history, the state became increasingly respectable within politi-
cal theory despit e it s permanent condemnatio n withi n Ne w Testamen t dis -
course. Fourth , despit e th e state' s victor y ove r th e Catholi c Church , th e 
Protestant churche s began to emerge as powerful socia l forces. Whereas th e 
Catholic Church , a s a  bureaucrati c an d hierarchica l socia l institution , ha d 
tended t o compet e wit h stat e authorities , th e Protestan t churche s tende d 
instead t o complemen t an d cooperat e wit h th e stat e i n thei r mutua l domi -
nation o f society . Indeed, th e ter m "separatio n o f churc h an d state, " makes 
better sens e i f applied t o wester n societ y befor e th e Reformation, whe n th e 
Catholic Churc h coul d b e understoo d a s a  state-lik e organizatio n tha t wa s 
clearly distinguishabl e fro m othe r societa l institutions . Afte r th e 
Reformation, th e Protestan t churche s wer e effectivel y sprea d throughou t 
society—the congregation s o f th e faithfu l wer e societ y (o r a t least , mos t o f 
society). To think of society itself as embodied in the churches , as someho w 
completely separat e fro m certai n societa l institutions , whethe r th e stat e o r 
otherwise, does not see m quite as sensible. Unsurprisingly, then, state-estab-
lished o r -supporte d churche s wer e th e nor m wel l into th e eighteent h cen -
tury in Protestant a s well as Catholic countries.137 



CHAPTER 5 

The English Reformation , 
Civil War, and Revolution 

During th e sixteent h an d seventeent h centuries , Englan d underwen t a 
remarkable transformation a s it passed through the Henrician Reformation , 
the Elizabetha n Settlement , th e Civi l War , th e Restoratio n o f th e monar -
chy, an d finall y th e Gloriou s Revolution. 1 Th e cause s o f som e o f thes e 
events remai n notoriousl y ambiguous . Differen t historians , fo r example , 
have attributed th e Civi l War of the 1640 s either to religious , political, eco-
nomic, o r eve n geographica l factors. 2 Thos e wh o emphasiz e religio n ten d 
to refe r t o thi s perio d a s th e Purita n Revolution, 3 whil e other s insis t tha t 
there wa s n o revolutio n a t all , Purita n o r otherwise. 4 Recen t scholarshi p 
tends t o emphasiz e a  multitud e o f causa l factors . Conra d Russell , fo r 
instance, argue s tha t thre e long-ter m cause s o f instabilit y simultaneousl y 
came to a  head, thus sparkin g the Civi l War. In Russell's words, the factor s 
were "the problem o f multiple kingdoms, the problem o f religious division , 
and th e breakdow n o f a  financia l an d politica l syste m i n th e fac e o f infla -
tion an d th e risin g cos t o f war." 5 Nevertheless , becaus e I  a m concerne d 
with th e developmen t o f churc h an d state , I  wil l discus s primaril y th e 
importance o f religiou s an d politica l factor s i n th e Englis h Civi l War , a s 
well a s i n th e othe r majo r event s o f th e sixteent h an d seventeent h cen -
turies. Indeed , th e conjunctio n o f politica l an d religiou s strif e i n Englan d 
during thes e tw o centuries , perhaps mor e s o than an y othe r singl e consid -
eration, ha s shape d th e curren t understandin g o f th e separatio n o f churc h 
and state in American constitutiona l thought . To many constitutional schol -
ars, America needs the separation o f church and state to avoid a recurrence 
of the English turmoil of this period. 

79 
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T H E ENGLIS H REFORMATIO N 

Despite th e aforementione d ambiguities , mos t historian s agre e tha t th e 
English Reformation bega n mor e a s a  political than a  religious dispute. 6 In 
particular, th e Reformatio n bega n wit h Henr y VIII , king o f Englan d fro m 
1509 t o 1547 , wh o wa s fa r fro m bein g a  religiou s revolutionary . T o th e 
contrary, Henr y wa s theologicall y traine d an d eve n publishe d i n 152 1 a n 
Assertion o f th e Seve n Sacraments , whic h defende d th e seve n Roma n 
Catholic sacrament s agains t Luther' s attacks . Pop e Le o X  the n declare d 
Henry t o b e th e "Defende r o f th e Faith." 7 I n an y event , Henr y ha d lon g 
been marrie d t o Catherin e o f Aragon . Becaus e Catherin e ha d bee n th e 
widow o f Henry's olde r brother , a  papal dispensation ha d t o b e granted t o 
authorize Henr y an d Catherine' s marriag e i n th e first  place . I n 1527 , 
though, tw o factor s prompte d Henr y t o see k a n en d t o hi s marriag e wit h 
Catherine. First , he had fallen deepl y in love with Anne Boleyn; second, h e 
wished t o hav e a  male heir . Catherin e wa s unlikel y t o hav e an y more chil -
dren, an d t o tha t poin t sh e had born e Henr y onl y on e survivin g daughter , 
Mary. Sinc e divorc e a s w e currentl y kno w i t di d no t the n exist , Henr y 
claimed tha t fro m a  religious standpoint , th e marriag e ha d bee n invali d a t 
the outse t an d tha t the pope shoul d therefore officiall y annu l it . At Henry' s 
behest, hi s lor d chancellor , Cardina l Thoma s Wolsey , negotiate d fo r tw o 
years i n seekin g a  declaratio n o f annulmen t fro m Pop e Clemen t VII . 
Unfortunately fo r Wolsey , politica l development s o n th e Europea n conti -
nent ha d lef t th e pop e effectivel y unde r th e contro l o f th e Hol y Roma n 
Emperor, Charle s V , wh o happene d t o b e Catherine' s nephew . Partl y 
because o f Charles' s influence , th e pope wa s no t incline d t o satisf y Henry , 
who eventuall y becam e s o frustrated tha t h e strippe d Wolse y o f his powe r 
and had him executed. 8 

Steadfast, Henr y decided t o ac t unilaterally . Starting in 1531 , Henry too k 
several actions designe d t o seve r tie s with th e papacy . He initiate d th e first 
propaganda campaig n designe d t o utiliz e the printing press t o rapidl y swa y 
popular opinion , an d wit h thi s popula r support , h e solicite d parliamentar y 
action. Henry's primary intention, of course, was to end papal jurisdiction in 
England, thus freeing hi m from papa l control . By 1533, Henry had divorce d 
Catherine, marrie d Ann e Boleyn , an d ha d anothe r daughter , th e princes s 
Elizabeth (late r t o becom e queen) . When Clemen t VI I threatene d excom -
munication, Henry solidifie d England' s brea k from Rom e b y procuring sev -
eral additiona l ke y parliamentar y enactments . Mos t important , th e Ac t of 
Supremacy o f 153 4 declare d tha t "th e king' s majest y justl y an d rightfully is 
and ought to be the supreme head of the Church of England." 9 
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In effect , then , th e first  stag e o f th e Englis h Reformatio n consolidate d 
church an d stat e unde r Henry . Henr y readil y use d hi s ne w powe r a s th e 
undisputed head of the Church of England to aggrandize power and wealth . 
For example, he closed and liquidated England's monasteries , raising signifi -
cant sums of money and currying favor.10 An d as Christopher Hil l observes, 
when monasti c lands passed int o privat e ownership , "th e Reformatio n cre -
ated a  vested interes t i n Protestantism"; 11 th e ne w owner s o f rea l propert y 
formerly owne d b y th e Roma n Catholi c Churc h woul d naturall y oppos e 
any retur n t o Catholicism . Indeed , th e Henricia n Reformatio n initiate d 
broad economi c change s throughou t Englan d tha t woul d ultimatel y con -
tribute t o th e Englis h Civi l War in th e nex t century . Yet , under Henry , th e 
Church o f England remained in most respect s largely Catholic . The Churc h 
retained its episcopal organization, being structured around bishops , and the 
Six Articles Ac t o f 153 9 expressl y uphel d man y traditiona l Catholi c belief s 
and practices , includin g th e Catholi c understandin g o f th e Eucharist , 
whereby th e priest' s word s (ar e suppose d to ) miraculousl y transfor m th e 
bread and wine into the body and blood of Christ.12 At the same time, how-
ever, Henr y ha d hi s so n an d heir , Princ e Edward , educate d b y Protestan t 
tutors.13 Thus , whil e Henr y successfull y free d himsel f an d Englan d from 
papal control, he seemed generally ambivalent about religious doctrine . 

By the time Henry die d in 1547 , the Churc h o f England ha d undergon e 
a strang e reformation . I t wa s n o longe r par t o f th e Roma n Catholi c 
Church, bu t i t retained muc h o f the traditio n an d doctrin e o f Catholicism . 
Yet partly because of the continuing religious ferment o n the continent an d 
partly becaus e o f th e lac k o f papa l domination , th e Churc h o f Englan d 
continued t o b e transformed . Henry' s Protestant-educate d son , Kin g 
Edward VI , wa s onl y nin e year s ol d whe n h e cam e t o th e throne , s o 
England was effectively rule d b y a council of regents whose chief , the duk e 
of Somerset , wa s Protestan t i n persuasion . Hence , durin g Edwar d VT s 
reign, th e Churc h o f Englan d move d mor e i n th e directio n o f Protest -
antism. Th e Ac t o f Uniformity, enacte d i n 1549 , decreed th e firs t Boo k o f 
Common Prayer , whic h impose d a  universa l se t o f prayer s t o b e use d 
throughout England . Although thi s Prayer Book was a  mixture o f Catholi -
cism an d Protestantism , perhap s it s greates t significanc e la y i n it s us e o f 
English-language prayers—a Protestant innovation—a s opposed t o the tradi-
tional Lati n prayer s o f Catholicism . Thi s Praye r Boo k displease d almos t 
everyone, bein g to o Protestan t fo r conservative s an d to o Catholi c fo r 
Protestants, wh o durin g thi s tim e shifte d thei r attentio n fro m Luthe r t o 
Calvin. A  secon d Ac t o f Uniformity , passe d i n 1552 , revise d th e Praye r 
Book and gave it a stronger Protestant orientation. 14 
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Edward VTs brief reign ended with his death in 1553 , when he was suc-
ceeded b y Mar y Tudor , th e onl y survivin g chil d o f th e marriag e betwee n 
Henry VIII and Catherine . Unlike Edward, Mary I  was a  devoted Catholic ; 
thus, partl y t o remed y th e unhol y divorc e o f he r parents , sh e sough t t o 
return Englan d full y t o th e Catholi c fold . Consequently , sh e persuade d 
Parliament t o repea l mos t o f th e recen t refor m legislatio n an d the n insti -
tuted sever e an d unpopula r persecutions , burnin g a t th e stak e severa l 
Protestant-leaning bishops , includin g Thoma s Cranmer , wh o ha d bee n 
instrumental i n writin g th e firs t Boo k o f Commo n Prayer . Whe n Mar y 
married Kin g Phili p I I o f Spain , th e resultan t fea r i n Englan d o f foreig n 
influence joine d wit h th e distast e fo r religiou s violence , leadin g popula r 
sentiment t o turn more strongly against Roman Catholicism. 15 

Elizabeth I  succeeded Mar y i n 155 8 an d remaine d a s queen unti l 1603 . 
Elizabeth wa s Protestan t largel y du e t o th e politica l contex t o f he r birth : 
she was Henry VII I and Anne Boleyn's daughter , an d the Catholi c Churc h 
insistently denie d th e legitimac y o f he r parents ' marriage . Regardless , 
Elizabeth wa s unconcerne d wit h strictl y enforcin g eithe r Protestantis m o r 
Catholicism, althoug h sh e care d intensel y abou t th e politica l unit y an d 
social orde r o f England . Fo r tha t reason , Elizabet h sough t t o structur e 
something o f a  compromis e betwee n th e mor e extrem e Protestan t an d 
Catholic position s o f he r predecessors , Edwar d an d Mary . Thus , sh e 
orchestrated th e so-calle d Elizabetha n Settlement , alread y i n plac e firml y 
by 1563 , establishing th e mi x o f Protestantism an d Catholicis m tha t cam e 
to b e calle d Anglicanism. 16 Th e Ac t o f Supremac y o f 155 9 recognize d th e 
Church's Catholic-lik e episcopa l structur e ye t required al l ecclesiastical an d 
governmental official s t o declar e b y oat h tha t Elizabet h wa s "th e onl y 
supreme governor " o f Englan d i n bot h spiritua l an d tempora l affairs. 17 

Persons refusing t o tak e thi s oat h wer e barre d fro m al l official position s i n 
church an d state . Elizabeth hersel f ha d insiste d tha t Parliamen t refe r t o he r 
as th e suprem e governo r instea d o f th e suprem e hea d o f th e Church , a s 
Henry VIII' s Ac t of Supremacy ha d proclaimed. Elizabeth' s politica l insigh t 
was astute , as Catholics found he r word ("governor" ) les s obnoxious, even 
though i t di d no t diminis h he r powe r i n an y practica l sense . Meanwhile , 
the Ac t o f Uniformity o f 155 9 revise d an d impose d th e secon d Edwardia n 
Book o f Commo n Praye r (o f 1552) . Thi s liturg y maintaine d muc h o f it s 
Protestant orientatio n bu t remove d som e o f th e element s tha t ha d prove n 
most offensiv e t o Catholics. 18 I n th e effor t t o maintai n nationa l unity , th e 
revised Praye r Boo k "wa s a  masterpiec e o f ambiguit y wher e ambiguit y 
seemed necessary."19 Finally , the Thirty-nine Articles of Religion, issued first 
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in 1563 , establishe d th e basi c fait h an d lastin g characte r o f th e Anglica n 
Church.20 A  commo n observatio n i s tha t "th e Churc h o f Englan d ha s 
Calvinist Article s alongsid e a  Catholi c liturgy, " an d indeed , man y o f th e 
Articles wer e (an d are ) calvinistic. 21 Fo r example , variou s Article s declare d 
the following: tha t "Hol y Scriptur e containet h al l things necessary to salva -
tion," that ever y person "deservet h God' s wrath and damnation," that peo-
ple ca n b e "justifie d b y Fait h only, " tha t goo d work s withou t fait h ar e 
sinful an d canno t brin g salvation , tha t Go d predestine d som e fo r salvatio n 
and other s fo r damnation , an d tha t th e "visibl e Churc h o f Chris t i s a  con -
gregation o f faithfu l men. " Finally , th e dogmati c antisemitis m o f Refor m 
Protestantism wa s (an d is ) evident . O f course , the Article s maintained tha t 
faith i n Chris t i s th e onl y mean s t o salvation. 22 Moreover , i n typica l 
Calvinist fashion, th e Articles declared tha t the Old Testament remained th e 
Word o f God bu t only insofar a s it foretold o f the comin g o f Jesus Christ — 
that is , the Article s emphasize d th e (Christianized ) Ol d Testamen t an d no t 
the Hebrew Bible: 

The Old Testament is not contrary to the New: for both in the Old and New 
Testament everlastin g life i s offered t o Mankind b y Christ , who is the only 
Mediator between God and Man, being both God and Man. Wherefore they 
are not to be heard, which feign that the old Fathers did look only for transi-
tory promises.23 

Despite th e stron g Protestan t flavo r o f th e Articles , Elizabeth's conciliator y 
attitude agai n cam e int o play , a s ecclesiastic s wer e no t require d t o sub -
scribe t o th e Article s unti l Parliament passe d th e Subscriptio n Ac t in 1571— 
only after Elizabet h had been excommunicated. 24 

From th e earlies t day s o f th e Elizabetha n Settlement , mor e radica l 
English Protestant s foun d th e Anglica n Churc h t o b e to o Catholic . Thes e 
Calvinist (o r Reformed) Protestant s fruitlessl y continue d t o see k reforms t o 
further purif y th e Church—hence , the y wer e calle d Puritans—bu t despit e 
their frustrations , the y neve r strongl y oppose d Elizabeth . Indeed , thes e 
early Puritan s wer e know n t o "tarr y fo r th e magistrate, " an d fo r he r part , 
Elizabeth tende d t o abid e mor e calvinisti c practice s i n th e countr y par -
ishes.25 Nonetheless , tension s betwee n Puritan s an d Anglicans  continue d 
during Elizabeth' s lon g reign , an d indeed , a t aroun d thi s period , th e mor e 
radical Puritan s pushe d Calvin' s theor y o f limite d politica l resistanc e i n a 
more populis t direction . Whereas Calvi n had reasoned tha t onl y an inferio r 
magistrate o r epho r ca n activel y resist injustice , th e radica l Puritans argue d 
that ordinary citizens have a right to resist. 26 
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T H E C I V I L W A R , R E S T O R A T I O N , A N D R E V O L U T I O N 

When James I ascended the throne in 1603, matters onl y worsened. James, 
who remaine d kin g unti l 1625 , sough t greate r religiou s uniformit y 
throughout Englan d and thus was less accommodating t o the Puritans. For 
example, h e demande d tha t clerg y wea r surplice s (whit e gowns). 27 Hi s 
Book o f Sports , passe d i n 1618 , explicitl y encourage d recreatio n o n 
Sundays and thus, from th e Puritan standpoint , amounte d to "a royal com -
mand t o disobe y th e will o f God." 28 Mos t important , James insiste d tha t 
the Anglica n Churc h retai n it s episcopa l structure . Befor e becomin g kin g 
of England , James ha d ruled Scotland , wher e Presbyteria n Protestant s had 
gained a  foothold an d thus were abl e to reject th e organizational hierarch y 
of th e episcopac y i n favo r o f churc h governanc e b y lay elder s (o r pres-
byters). Fro m James' s viewpoint , th e lac k o f bishop s i n Scotlan d ha d 
severely weakene d hi s power; i n fact , h e ofte n asserted , "N o bishop , n o 
king." James's stubbornes s o n these religiou s issue s cause d man y Puritan s 
in Englan d t o los e thei r hop e fo r continuin g refor m o f th e Anglica n 
Church, and thus these Puritans became increasingly restive.29 

Beyond thes e religious issues , James attempte d t o impose a  more abso -
lutist monarch y o n England . A s discussed , absolutis t monarchie s ha d 
become firml y establishe d o n the European continen t durin g the sixteenth 
century, bu t James faile d t o accoun t adequatel y fo r th e significan t differ -
ences betwee n Englan d an d the continent. James's pretension s t o absolut e 
power sparke d Si r Edward Cok e and others to articulate the theory o f the 
ancient constitution , whic h asserte d tha t Parliamen t an d the common law 
had bee n entrenche d i n England fro m tim e immemorial . Mos t important , 
then, Parliamen t an d the common la w theoretically provide d certai n (con -
stitutional) right s t o the English tha t wer e beyon d th e reach o f the king.30 

Coke, therefore, implicitl y began to develop a  theme stil l needed for a the-
ory o f the modern sovereig n state : the notion tha t sovereignt y rest s wit h 
the people—a theme to be elaborated mor e fully i n English political theor y 
later durin g th e seventeenth century . Eventually , James's policie s an d mis-
calculations drov e the Puritans int o a  political allianc e wit h th e parliamen-
tarians, especially those in the House of Commons.31 

The simmerin g disput e wit h th e Puritan s an d Parliament , o n th e one 
side, and the monarchy, o n the other, finally  boiled ove r durin g th e reign 
of James's son , Charles I, king from 162 5 to 1649 . Charles almos t immedi -
ately manage d t o deepen bot h the religious and political dispute s wit h the 
Puritans an d parliamentarians. Indeed , earl y i n Charles' s monarchy , som e 
Puritans decide d to flee England and settle in North America . Nonetheless , 
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most o f Charles' s opponent s remaine d i n England , an d Charle s quickl y 
provoked thei r ir e b y seeking  t o impos e taxe s withou t parliamentar y con -
sent. Charles particularly needed funds fo r unpopular foreign militar y expe-
ditions. Parliamen t responde d i n 162 8 b y enactin g th e Petitio n o f Right , 
which declare d tha t th e Englis h constitutio n mandate d parliamentar y 
action t o authoriz e taxation . A s migh t b e expected , though , Charle s 
ignored thi s Petition. 32 

Meanwhile, fo r religiou s an d politica l suppor t an d guidance , Charle s 
turned t o Willia m Laud , a  leade r o f a  smal l grou p withi n th e Anglica n 
Church strongl y oppose d t o th e Puritans . Thi s group , soo n calle d Laud -
ians, rejected the Calvinis t focus o n Scripture alone and instead emphasize d 
patristic writings , sacramenta l grace , an d th e episcopa l organization . I n 
actuality, Laud' s persona l theolog y wa s simple : h e wante d th e Anglica n 
Church t o b e a s Catholi c a s possibl e s o lon g a s th e kin g remaine d it s 
supreme head . Th e Puritans , fo r thei r part , accuse d Lau d o f bein g a n 
Arminian hereti c because h e (supposedly ) denie d th e centra l Calvinis t doc -
trine o f predestination . Politically , Lau d coul d b e ferocious . H e though t 
that the Puritans were dangerously dogmati c and tha t the Churc h and gov -
ernment shoul d therefor e crus h the m b y authoritativel y imposin g a n 
uncompromising uniformity. 33 Thus , probabl y o n Laud' s advice , Charle s 
issued a  declaratio n i n 162 8 insistin g tha t stric t religiou s uniformit y mus t 
be maintained , tha t th e Churc h o f Englan d establishe d th e religiou s truth , 
and tha t th e Church' s episcopac y wa s entitle d t o resolv e an y religious dis -
putes.34 Th e Hous e o f Common s responde d i n kin d wit h tw o action s i n 
early 1629 . A  sub-committe e o f th e Hous e o f Common s issue d a  se t o f 
resolutions declarin g tha t th e king' s minister s ha d misle d hi m o n religiou s 
issues an d tha t th e sprea d o f Roma n Catholicis m an d Arminianis m wa s 
dividing th e Englis h amon g themselves , a s wel l a s separatin g the m fro m 
continental Reforme d churches . Eve n further , th e resolution s recom -
mended "[e]xemplar y punishments " o f Catholics , "sever e punishment " o f 
Arminians, th e burnin g o f certai n books , an d th e licensin g o f book s t o 
avoid heresy. 35 Les s tha n a  wee k later , th e Hous e o f Common s passe d a 
bill, dealin g wit h bot h religio n an d taxes , tha t epitomize d th e extensiv e 
entanglement o f the religious and political issues. 

1. Whosoever shal l bring in innovation o f religion, o r by favour o r counte-
nance seek to extend or introduce Popery or Arminianism, or other opinion 
disagreeing fro m th e tru e an d orthodo x Church , shal l be reputed a  capital 
enemy to this Kingdom and Commonwealth. 2. Whosoever shall counsel or 
advise the taking and levying of the subsidies of Tonnage and Poundage, not 
being granted by Parliament, or shall be an actor or instrument therein, shall 
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be likewise reputed an innovator in the Government, and a capital enemy to 
the Kingdom and Commonwealth. 3. If any merchant or person whatsoever 
shall voluntarily yield , or pay the sai d subsidies o f Tonnage and Poundage, 
not bein g granted by Parliament, he shal l likewise be reputed a  betrayer of 
the liberties of England, and an enemy to the same.36 

The kin g replied by almost immediately dissolvin g Parliament , an d remark -
ably, h e refuse d t o recal l i t fo r ove r a  decade . By long-established custo m 
in England , Parliament s ha d bee n hel d frequently , bu t th e kin g ultimatel y 
held th e powe r t o initiat e an d dissolv e sessions . Thus, he seemingl y coul d 
rule by royal prerogative alone. 37 

In the end , though, Charles' s and Laud's obstinate insistence on religious 
uniformity force d th e kin g t o cal l a  Parliamen t agai n i n 1640. 38 I n th e lat e 
1630s, Charles tried to impose the Anglican liturgy in Scotland, thus leading 
the Scot s t o rebe l openl y agains t England . Charle s neede d mone y t o fight 
the Scots , an d whe n roya l prerogativ e alon e raise d insufficien t funds , h e 
summoned Parliamen t in April 1640 to help raise further revenue . But when 
the old parliamentary grievances immediately resurfaced, Charle s swiftly dis -
solved this so-called Short Parliament. The war expenses, though, continue d 
to mount, compelling Charles again to convoke Parliament. This Parliament, 
which firs t me t i n Novembe r 1640 , becam e th e momentou s Lon g Parlia -
ment,39 controlle d largely by Presbyterian Puritans. 40 

Straightaway, the Puritan-led Parliamen t took revenge on Charles' s prin -
cipal ministers . Laud , fo r example , wa s throw n int o priso n an d eventuall y 
executed pursuan t t o a  bil l o f attainder. 41 Mor e broadly , Parliamen t intro -
duced dramati c change s i n religion an d government . I n a  startling burs t o f 
action, Parliamen t swiftl y transforme d th e Englis h constitutiona l system. 42 

The Triennia l Ac t o f 1640-164 1 maintaine d tha t Parliamen t mus t mee t a t 
least onc e ever y thre e years ; therefore , th e monarc h n o longe r coul d rul e 
by roya l prerogativ e alone. 43 Th e Ac t o f May 10 , 1641 , declared tha t th e 
king coul d no t dissolv e th e Lon g Parliamen t withou t it s consent. 44 Th e 
Tonnage and Poundage Act establishe d tha t Parliamen t controlle d al l form s 
of taxation, whether direc t o r indirect. 45 Tw o separat e act s o f July 5 , 1641, 
declared th e supremac y o f la w an d abolishe d th e court s o f th e Sta r 
Chamber an d th e Hig h Commission , whic h unde r Charle s I  ha d becom e 
instruments o f oppression. 46 

These parliamentar y action s obviousl y diminishe d th e king' s authority , 
and matter s finally came t o a  head wit h th e Lon g Parliament' s passag e o n 
December 1 , 1641, of th e Gran d Remonstrance , which extensivel y detaile d 
the inequitie s suffere d unde r Charles' s governanc e an d aske d fo r extraordi -
nary reforms . Specifically , th e kin g woul d appoin t onl y minister s tha t 
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Parliament coul d confid e in , an d Churc h refor m woul d b e referre d t o a 
synod o f divine s whos e recommendation s woul d b e subjec t t o parliamen -
tary approval. 47 Charle s responde d promptl y an d defiantly , assertin g tha t 
he woul d d o whateve r h e though t "fi t i n prudenc e an d honour" 48 an d 
demanding "obedienc e t o th e law s an d statute s ordaine d fo r th e establish -
ing o f th e tru e religio n i n thi s kingdom." 49 B y this time , som e parliamen -
tary moderates had begun to shif t thei r allegiance from th e radicals back t o 
the king ; i n short , a  Royalis t part y ha d starte d t o form . I n light  o f thi s 
growing support , Charle s cruciall y blundere d i n earl y January 1642 , whe n 
he unilaterally attempte d (an d failed) t o arres t five leading radical member s 
of the House o f Commons. 50 Parliament replie d rebelliously by passing th e 
Nineteen Propositions of June 1,1642 . In effect, thes e Propositions propose d 
to se t asid e the king' s sovereignt y i n favor o f an absolut e sovereig n powe r 
in Parliament . 

With Englan d o n th e brin k o f civi l war , Charles' s adviser s persuade d 
him t o attemp t a  sudde n last-ditc h reconciliatio n wit h Parliament . Charle s 
therefore issue d th e remarkabl e Hi s Majesty' s Answe r t o th e Ninetee n 
Propositions o f Both Houses o f Parliament, which , i n it s echoin g o f certai n 
Machiavellian themes , constitute d a n innovatio n i n Englis h politica l 
thought an d subsequentl y grounde d furthe r development s i n politica l the -
ory.51 His Majesty's Answer stated : 

There bein g thre e kind s o f governmen t amon g men , absolut e monarchy , 
aristocracy and democracy, and all these having their particular conveniences 
and inconveniences , the experienc e an d wisdom o f your ancestor s hat h so 
moulded this out of a mixture of these acts as to give to this kingdom (as far 
as humane prudence can contrive) the conveniences of all three, without the 
inconveniences o f any one, as long as the balance hangs even between th e 
three estates, and they run jointly on in their proper channel (begetting ver-
dure an d fertilit y i n th e meadow s o n bot h sides ) an d th e overflowin g o f 
either on either side raise no deluge or inundation. The ill of absolute monar-
chy is tyranny, the ill of aristocracy is faction and division, the ills of democ-
racy ar e tumults , violenc e an d licentiousness . Th e goo d o f monarch y i s 
uniting a nation under one head to resist invasion from abroad and insurrec-
tion a t home ; the good o f aristocracy i s the conjunctio n o f counse l in the 
ablest persons of a state for the public benefit; the good of democracy is lib-
erty, and the courage and industry which liberty begets.52 

Thus, i n th e crus h o f politica l expediency , th e kin g (o r hi s advisers ) 
drew upo n Machiavellia n politica l theor y t o justif y th e maintenanc e o f 
public orde r an d a t leas t som e monarchica l power . I n particular , Hi s 
Majesty's Answe r depicte d Englan d a s a  republi c strugglin g t o preserv e 
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itself unde r desperat e circumstances . Moreover , Englan d wa s presented a s 
a mixe d republic , a  governmen t o f th e one , th e few , an d th e many . 
Machiavelli had suggeste d tha t thi s form o f mixed o r balanced governmen t 
was best able to maintain itself because i t could draw upon th e diversity of 
all its citizens . And here , in Hi s Majesty's Answer , th e kin g argue d tha t fo r 
England t o preserve itself , it must maintai n th e proper balanc e in its mixed 
government—of monarch , lords , an d commons . Thus , th e king , i n effect , 
issued a  warning t o Parliament : eithe r maintai n th e proper balanc e b y rec-
ognizing a n appropriat e degre e o f power i n th e monarc h o r sen d Englan d 
plunging int o anarchy . J.G.A. Pococ k observes : "Th e theor y o f th e mixe d 
constitution wa s importe d int o Englis h politica l rhetori c i n orde r t o natu -
ralize ther e th e . . . Machiavellia n doctrin e o f th e republic , i n whic h th e 
virtues of all may neutralize the vices from whic h none i s free, bu t which is 
historically fragil e an d ma y b e overthrow n a t th e slightes t departur e fro m 
balance."53 I n term s o f th e futur e o f Englis h politica l theory , perhap s th e 
most importan t componen t o f Hi s Majesty's Answe r i s it s presentation o f 
political power. Instead o f insisting tha t governmenta l power an d authorit y 
descend fro m th e kin g (an d ultimatel y fro m God) , Hi s Majesty' s Answe r 
suggested tha t power lies equally in the three estates (monarch , lords, com-
mons) an d tha t thi s balance d arrangemen t amounte d t o n o mor e tha n a 
contrivance o f "human e prudence." 54 I n s o suggesting , Hi s Majesty' s 
Answer implicitly concede d tha t th e concep t o f a  divine right o f kings wa s 
yielding t o th e ide a o f th e peopl e a s sovereign . Despit e thes e theoretica l 
concessions b y th e king , bot h Parliamen t an d th e kin g move d quickl y t o 
raise armies. By the end of the summer of 1642 , Civil War had erupted. 55 

At th e outse t o f th e Lon g Parliament , befor e th e wa r began , 15,00 0 
Londoners signe d a  petitio n regardin g religio n an d presente d i t t o th e 
House o f Commons , whic h referre d i t t o a  committee . Thi s Roo t an d 
Branch Petitio n o f Decembe r 164 0 condemne d th e Roma n Catholi c an d 
Anglican Churche s an d sough t t o abolis h the episcopac y an d the Commo n 
Prayer Book. 56 Parliamen t neve r passe d thi s specifi c petition , bu t onc e th e 
Civil War began, Parliament di d move in this general direction. In particular, 
Parliament neede d t o secur e Scottis h ai d durin g th e war , an d th e Scots , in 
return fo r thei r assistance , were thu s abl e to deman d tha t Parliamen t adop t 
a Presbyteria n system . Hence , i n 1643 , Parliamen t passe d th e Solem n 
League an d Covenant , on e o f th e bes t illustration s o f Presbyteria n Purita n 
theology, both in its content an d in its very use of the covenant a s the (typi -
cally Calvinist) means for constituting a  community.57 This legislation began 
by declaring an intention t o advance "the kingdom o f our Lord and Saviou r 
Jesus Christ. " To overcome th e religiou s conspiracie s "agains t th e tru e reli -
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gion," al l Englis h peopl e ove r th e ag e o f eightee n woul d b e require d t o 
enter a  solemn leagu e and covenant . Th e covenan t sough t th e preservatio n 
and reformatio n o f religio n "i n doctrine , worship , discipline , an d govern -
ment, accordin g t o th e wor d o f Go d an d exampl e o f th e bes t reforme d 
Churches." Al l churche s throughou t Englan d woul d nee d t o follo w uni -
formly th e recommende d theolog y an d organization , an d th e covenan t lef t 
no doubt tha t Reformed Protestantis m constitute d the only true religion. 

[W]e shall . . . endeavou r the extirpation o f popery, prelacy (tha t is, Church 
government b y archbishops , bishops , thei r chancellor s an d commissaries , 
deans, deans an d chapters , archdeacons, and al l other ecclesiastica l officer s 
depending on that hierarchy) , superstition, heresy , schism, profaneness, an d 
whatsoever shal l be found t o be contrary t o sound doctrine and the power 
of godliness.58 

Finally, th e covenan t demande d tha t al l Englis h peopl e subscrib e t o a n 
archetypal Calvinis t confession , emphasizin g huma n sinfulness , a  focus o n 
the Christia n Gospels , th e nee d fo r fait h i n one' s heart , an d th e followin g 
of God's plan in one's calling : 

[B]ecause these kingdoms ar e guilty o f many sin s and provocations agains t 
God and His Son Jesus Christ, as is too manifest by our present distresses and 
dangers, the fruits thereof: we profess and declare, before God and the world, 
our unfeigne d desir e t o b e humbled fo r ou r sins , and fo r th e sin s o f these 
kingdoms; especially tha t w e hav e no t a s we ough t value d th e inestimabl e 
benefit o f th e gospel ; that w e have no t laboure d fo r th e purit y an d power 
thereof; and that we have not endeavoured to receive Christ in our hearts, nor 
to walk worthy of Him in our lives, which are the causes of other sin s and 
transgressions s o much abounding amongs t us , and ou r true and unfeigne d 
purpose, desire, and endeavour, for ourselves and all others under our power 
and charge , both in public and in private, in all duties we owe to Go d and 
man, to amend our lives, and each one to go before another in the example of 
a real reformation, that the Lord may turn away His wrath and heavy indigna-
tion, and establish these Churches and kingdoms in truth and peace.59 

Parliament the n reasserte d thes e basi c Calvinis t theme s i n th e influentia l 
Westminster Confessio n o f Faith , whic h harkene d bac k t o th e Ne w Testa -
ment antagonism between Jewish carnality and Christian spirituality. 60 

Although Parliamen t passe d th e Presbyteria n Solem n Leagu e an d Cov -
enant an d the n th e Westminste r Confession , no t al l Puritan s wer e 
Presbyterians. Quit e clearly , Parliament ha d passe d th e Covenan t primaril y 
because o f politica l an d militar y reasons—th e nee d fo r Scottis h aid—no t 
because o f a  religiou s consensus . Al l Puritan s share d certai n overlappin g 
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Reformed beliefs—an d al l Puritan s undoubtedl y oppose d Laudianism—bu t 
even befor e th e passag e o f th e Covenant , Puritanis m wa s somewha t 
divided withi n itself . The adoptio n o f th e Presbyteria n syste m pursuan t t o 
the Covenan t (an d th e late r Confession ) therefor e tende d t o exacerbat e 
these preexistin g division s amon g th e Puritan s withi n Parliament . I n fact , 
Parliament spli t int o fou r parties . Th e tw o majo r partie s wer e th e 
Presbyterians an d th e Independents , bot h o f whic h originate d earl y i n th e 
Civil War , wit h th e mor e conservativ e Presbyterian s favorin g a  defensiv e 
war an d a  negotiated peac e an d th e Independent s seeking  t o wi n th e wa r 
at al l costs . Thus , despit e th e importanc e o f religion , th e partie s wer e no t 
split purel y alon g religiou s lines ; som e Independent s wer e eve n 
Presbyterian elders . In an y event , th e Presbyteria n party , whic h wa s i n th e 
majority, pushe d Parliamen t t o asser t th e authorit y t o impos e a  rigi d 
Presbyterian bran d o f Puritanis m despit e thei r belie f i n freedo m o f con -
science. The Independents, who were mostly Congregationalists , tended t o 
be mor e toleran t o f differen t Purita n sects , an d partl y fo r tha t reaso n ha d 
the suppor t o f th e parliamentar y army , whic h consiste d o f Protestan t 
enthusiasts o f man y persuasions . Th e tw o lesse r parties wer e th e sectarie s 
(or th e Partie s o f th e Left ) an d th e Erastians . Th e distinctio n betwee n th e 
sectaries an d th e Independent s alway s remaine d fuzzy , wit h th e sectarie s 
tending t o plac e eve n greate r emphasi s o n freedo m o f conscienc e an d tol -
eration. The Erastians were the leas t concerne d wit h how th e religious dif-
ferences wer e settled , s o lon g a s religiou s tyrann y ende d an d civi l peac e 
was maintained. 61 

Despite th e centra l divisio n betwee n th e Presbyterian s an d Independ -
ents, Parliament' s allianc e wit h th e Scot s prove d successful , an d b y 164 6 
the parliamentar y army , le d b y Olive r Cromwell , ha d defeate d th e roya l 
army. Charles I  surrendered t o th e Scots , who eventuall y passed hi m on t o 
the English Parliament. Nonetheless, because the Independents clearl y con -
trolled th e army , th e Presbyterian s graduall y bega n t o shif t thei r allegianc e 
to Charles . Indeed , th e kin g an d th e Presbyterian s entere d int o a n agree -
ment whereb y Charles' s authorit y woul d b e re-established i n exchange fo r 
his promise t o suppor t Englis h Presbyterianism fo r three years. Meanwhile, 
in an incredible turn o f political intrigue, Charles managed to escape and t o 
ally secretl y wit h th e Scots : in exchang e fo r Charles' s promis e t o suppor t 
Presbyterianism, th e Scottis h arm y invade d Englan d i n Augus t 1648 . Stil l 
under Cromwell' s command , however , th e parliamentar y arm y defeate d 
the Scots , thu s effectivel y leavin g th e arm y a s th e suprem e powe r i n 
England. I n December 1648 , an arm y detachmen t le d by Colone l Thoma s 
Pride expelled al l Presbyterian member s fro m Parliament . Pride' s Purg e lef t 
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only the Independen t member s i n Parliament , a  smal l fraction o f th e origi -
nal number; this remnant o f the Long Parliament was known a s the Rump. 
At th e behes t o f th e army , th e Rum p create d a  Hig h Cour t o f Justice fo r 
the purpose o f trying Charles , who wa s then condemne d an d execute d o n 
January 30 , 1649 . The monarchy a s well as the House o f Lords soo n wer e 
officially abolished . O f eventua l significance , Charle s die d wit h unusua l 
dignity, insistin g tha t hi s executio n amounte d t o unlawfu l violenc e tha t 
augured insecurit y an d disorde r fo r al l English people . Thus , eve n thoug h 
Charles's monarch y ha d bee n disastrous , hi s deat h propelle d hi m t o mar -
tyrdom in the eyes of some. 62 

In an y event , shortl y befor e Charles' s execution , th e Counci l o f th e 
Army issue d th e Agreemen t o f th e People , a  propose d constitutio n fo r 
England base d largel y o n Purita n principles . Althoug h th e Agreemen t wa s 
never adopted , i t remain s significan t a s th e first  Anglo-America n attemp t 
to constitut e a  nation under an organic legal instrument an d a s a precursor 
of American constitutions. 63 O f particular importanc e fo r th e separatio n o f 
church an d state , th e Agreemen t declare d Reforme d Christianit y t o b e th e 
"public profession"; Catholicis m an d Anglicanism were not include d in this 
public Christianity.64 Furthermore , the Agreement proposed t o protect free -
dom o f conscience : th e peopl e wer e t o b e instructe d i n Christianit y with -
out bein g compelle d t o hav e faith . I n thi s respect , th e Agreemen t followe d 
standard Refor m doctrine , whic h i n tur n aros e fro m th e Ne w Testamen t 
mandate t o no t physicall y forc e Jews t o convert . Th e protectio n fo r free -
dom of conscience was explicit : 

That such as profess faith in God by Jesus Christ, however differing i n judg-
ment from th e doctrine , worship o r discipline publicly held forth , a s afore-
said, shall not be restrained from, but shall be protected in, the profession of 
their fait h an d exercis e o f religion , accordin g t o thei r consciences , i n an y 
place except such as shall be set apart for the public worship.65 

With thi s very firs t proposa l fo r a  national organi c document , a  distinc-
tive (an d persistent ) visio n o f th e relatio n betwee n churc h an d stat e ha d 
emerged. Thi s visio n consiste d o f thre e relate d parts . First , governmenta l 
support o r establishment o f religion was not understoo d t o be inconsisten t 
with freedo m o f conscience . Th e Agreemen t simultaneousl y establishe d 
Reform Protestantis m a s the public religion an d protected freedo m o f con -
science. T o som e extent , Churc h establishmen t merel y continue d a  tradi -
tional way o f life . Before th e Reformation , i n an English societ y with bu t a 
single Christia n Church , establishmen t ha d seeme d "appropriate." 66 Afte r 
the Reformation an d Civi l War, though, English Christianit y had splintere d 
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into man y sects , ye t th e traditiona l assumption—tha t establishmen t wa s 
appropriate—remained i n force . Hence , the establishe d religio n itsel f migh t 
change, but the fact o f establishment continued . 

Second, freedom o f conscience was protected a s a matter o f Puritan the-
ology. A  centra l componen t o f Refor m Protestantis m wa s tha t conscienc e 
stands a s an internal experience o r faculty beyon d th e realm o f the externa l 
and tempora l world ; conscienc e an d fait h canno t b e compelled . Hence , 
when th e Agreemen t propose d t o protec t freedo m o f conscience , i t sough t 
to protec t onl y wha t Puritanis m demande d fo r a  meaningfu l religiou s 
(Christian) experience . In fact , th e Independents ' Savo y Declaration o f Faith 
and Order , a  Congregationalist religiou s confession tha t adopted a  modifie d 
Westminster Confession, explicitl y protected freedo m o f conscience. 67 To be 
clear, freedo m o f conscienc e di d no t entai l huma n choic e o r discretion . 
Instead, freedom o f conscience allowe d individual s t o follo w th e dictate s of 
their conscienc e t o Jesus Christ ; freedo m o f conscienc e wa s necessar y t o 
receive the truth o f Christ . Thus, the Reformed commitmen t t o freedom o f 
conscience di d not amoun t t o a  political commitment t o respect o r tolerat e 
the religiou s libert y o f others ; rather , freedo m o f conscienc e reflecte d a 
Puritan theologica l convictio n abou t th e preeminenc e o f conscienc e an d 
faith.68 Thi s secon d point—tha t freedo m o f conscienc e wa s protecte d a s a 
matter o f Purita n theology—intertwine d wit h th e first  point—tha t religiou s 
establishment an d freedom o f conscience were consistent . Sinc e freedom o f 
conscience itsel f wa s a n integra l par t o f Reform theology , freedom  o f con -
science woul d naturall y b e consisten t wit h th e officia l establishmen t o f 
Reform Protestantism . Indeed , th e establishmen t o f Refor m Protestantis m 
would seem to necessitate the protection o f freedom o f conscience. 

Third, i n an y particula r historica l context , actua l toleratio n o f differen t 
religious sect s aros e fro m politica l realities , no t fro m a  principled politica l 
commitment.69 Freedo m o f conscienc e connote d toleratio n fo r onl y som e 
Christian sects , wit h th e numbe r an d identit y o f thos e sect s dependin g 
upon politica l machinations . I n thi s instance , th e arm y wa s compose d o f 
Puritans o f man y differen t sects , s o th e Agreemen t neede d t o exten d pro -
tection t o al l thos e sects , bu t protectio n fo r th e defeate d Catholic s an d 
Anglicans wa s unnecessary . Protectio n fo r othe r religion s was , o f course , 
totally irrelevant.70 In  short, religious toleration t o a  great exten t amounte d 
to n o mor e tha n Christian s begrudgingl y acceptin g a  disappointin g politi -
cal reality and attempting to put a  good face on it . 

With nothin g bu t th e Rum p i n Parliamen t an d n o ne w officia l govern -
mental structur e (sinc e th e Agreemen t o f th e Peopl e wa s neve r adopted) , 
England operate d unde r Cromwel l a s a  militar y autocracy . In  Apri l 1653 , 
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Cromwell finall y expelle d th e Lon g Parliamen t b y force . H e the n sum -
moned a  smal l Parliament , know n a s th e Littl e o r Barebone s Parliament , 
which was dissolved o n December 12 . Then, on December 16 , 1653, army 
leaders proffere d a  writte n constitutio n tha t Cromwel l accepted . Th e 
Instrument o f Governmen t wa s th e firs t writte n organi c documen t fo r a n 
entire nation , thoug h i t ha d n o permanen t constitutiona l significanc e i n 
England. Th e Instrumen t establishe d a  governmen t consistin g o f a  Lor d 
Protector, wh o wa s o f cours e Cromwell , a  single House , and a  Counci l o f 
State tha t woul d advis e th e Protector . Wit h regar d t o religion , th e 
Instrument was nearly identical to the Agreement of the People, the only dif-
ference bein g tha t th e Instrumen t state d eve n mor e clearl y tha n th e 
Agreement tha t protectio n fo r freedo m o f conscienc e di d no t exten d t o 
Catholics an d Prelate s (Anglicans). 71 Th e first  Hous e electe d unde r th e 
Instrument i n 165 4 sough t t o enac t a  differen t constitutiona l schem e tha t 
would allocat e greate r powe r t o Parliament , s o Cromwel l dissolve d th e 
House in January 165 5 and ruled b y military force. The short-live d Englis h 
republic thus degenerated into despotism. 72 

When Cromwel l die d i n Septembe r 1658 , hi s son , Richar d Cromwell , 
succeeded hi m a s Protector . Richard , though , prove d t o b e a  wea k an d 
ineffective leader , an d Englan d thu s "plunge d int o anarchy." 73 T o man y 
English people, already weary from year s o f turmoil an d now facing chaos , 
a stron g king and a  national churc h emerge d a s the bes t cours e fo r return -
ing t o "law , order , an d stability." 74 A  somewha t skewe d memor y o f 
Charles I  reinforced thi s viewpoint: a s mentioned, despit e Charle s Ps many 
faults a s king, his dignity in deat h le d many English t o vie w him a s a  mar -
tyr. Thus , i n 1660 , whe n election s produce d a  ne w Parliament , th e 
Presbyterians combine d with the Royalists (Episcopa l Party) to vote for th e 
restoration o f Charle s II , who ha d bee n livin g in exil e sinc e th e executio n 
of Charle s I. 75 Jus t befor e returnin g t o England , Charle s I I issue d hi s 
Declaration o f Breda, which proposed certai n principles fo r governance . I n 
language anticipatin g Joh n Locke' s Tw o Treatise s o f Government , th e 
Declaration promise d t o protec t "lives , libertie s [and ] estates." 76 Wit h 
regard t o religion , the Declaration provided tha t becaus e o f the plurality o f 
religious opinion s i n England , ther e shoul d b e libert y o f conscience . Thi s 
provision, however , wa s merel y precatory ; i t furthe r suggeste d tha t 
Parliament ac t to fully gran t "tha t indulgence." 77 

Thus, the Declaration offere d hop e a t leas t t o th e Presbyterians , the mos t 
conservative o f the Puritans, that they would be comprehended b y a national 
church, but this hope soon was dashed. The first Parliament after th e restora-
tion immediatel y acte d t o reestablis h a  Laudian typ e o f Anglicanis m an d t o 
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persecute Puritans . Fo r example , i n 1662 , Parliamen t passe d a  Uniformit y 
Act tha t impose d a  revise d Anglica n Boo k o f Commo n Praye r an d 
demanded tha t al l clergy tak e a n oat h t o uphol d th e Anglica n doctrin e o f 
the Praye r Book.78 Hundred s o f Puritan minister s sacrifice d thei r position s 
rather tha n tak e th e prescribe d oath . I n th e word s o f Sydne y Ahlstrom , 
"[f]or Presbyterians , Congregationalists , Baptists , an d Quakers—no t t o 
mention Roma n Catholic s an d Unitarians—socia l inequality , imprisonment , 
and legal harassment becam e the orde r o f the day." 79 All Puritans, in short , 
were forced s o far outsid e th e establishmen t tha t the y becam e th e Dissent , 
and eventually , man y Dissenter s succumbe d t o th e pressur e an d aban -
doned thei r Puritan commitment. 80 

Meanwhile, a  combinatio n o f factor s prompte d Charle s I I t o oppos e 
Parliament b y seeking  t o enforc e som e degre e o f religiou s toleration . I n 
particular, Charle s wante d t o ai d Roma n Catholic s largel y becaus e Loui s 
XIV o f Franc e ( a Catholic ) provide d Charle s I I wit h secre t financia l assis -
tance. Moreover , Charle s alway s ha d personall y leane d towar d Catholi -
cism, though h e never revealed stron g religious convictions . Thus, in orde r 
to curr y Dissenting (Puritan ) favor fo r hi s effort t o ai d Catholicism, Charle s 
issued a  Declaratio n o f Indulgenc e i n 1673 . Thi s Declaratio n state d tha t 
although th e Anglican Churc h remained th e officia l churc h tha t al l English 
people mus t support , othe r Christia n sect s wer e allowe d t o mee t s o lon g 
as they firs t receive d governmenta l approval . Parliament responde d harshl y 
with th e Test Act, which effectively require d al l civil and military official s t o 
be members of the Church of England. 81 

When Charle s I I died in 1685 , his brother, James II , became king. James 
was Roma n Catholic , an d h e dedicate d himsel f t o reestablishin g Cathol -
icism i n England . I n 1687 , h e issue d a  Declaratio n o f Indulgenc e tha t 
granted t o hi s subjects "th e free exercis e o f their religion." The Declaratio n 
also withdre w th e "oath s o f supremac y an d allegiance " tha t th e Tes t Act 
had imposed , thu s openin g publi c office s t o Catholic s an d Dissenters . 
Although thes e section s o f the Declaration appeare d merel y to exten d reli -
gious toleration , James's ultimat e goa l wa s t o impos e Catholicism , a s th e 
Declaration itsel f eventuall y disclosed : "W e canno t bu t heartil y wish , a s i t 
will easily be believed , tha t al l the people o f our dominion s wer e member s 
of the Catholi c Church." 82 James' s overbearin g effort s t o impos e Catholi -
cism galvanize d Englis h Protestant s t o ban d together : Anglican s joine d 
Dissenters t o oppos e James an d hi s Catholicism . Willia m o f Orang e (fro m 
the Netherlands) wa s invited to invad e England an d depose James. William 
landed wit h a  smal l arm y i n November 1688 , and James fle d th e country . 
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Parliament soo n electe d Willia m an d Mar y (James' s daughter ) a s join t 
monarchs; th e Gloriou s (o r Bloodless ) Revolutio n wa s complete . Mos t 
important, sinc e at least William was not entitle d t o the throne by heredity, 
the Revolutio n establishe d tha t sovereign s wer e t o rul e "b y th e wil l o f th e 
nation—and no t b y any prerogative highe r than th e law"; the divine right of 
kings ha d yielde d t o th e sovereignt y o f th e people. 83 Wit h regar d t o reli -
gion, Anglicanis m becam e firmly  establishe d a s th e officia l Churc h o f 
England, resting o n th e Thirty-nin e Article s of Religion, first issued i n 1563 . 
But Willia m an d Mary , quit e wisel y fro m a  politica l standpoint , reintro -
duced a  degree of religious liberty. The Toleration Act of 1689 granted toler -
ation t o al l Protestant s (excep t Unitarians ) wh o woul d swea r a n oat h o f 
allegiance t o Willia m an d Mar y an d woul d rejec t th e doctrin e o f transub -
stantiation, thoug h Puritan s remaine d subjec t t o variou s inequities , suc h a s 
paying tithe s t o th e Anglica n Churc h an d needin g governmenta l approva l 
for publi c meetings . In fact , th e Toleratio n Ac t di d no t sto p th e continuin g 
decrease in the number of Puritans that had begun during the Restoration. 84 

By this time, nearly two centurie s had passed sinc e Henry VIII had initi-
ated th e Englis h Reformation , an d Englan d ha d undergon e a  profoun d 
transformation. Nonetheless , onc e th e Elizabetha n Settlemen t ha d estab -
lished th e basi c natur e o f th e Anglica n Church—a s a  mixtur e o f 
Protestantism an d Catholicism—al l furthe r religiou s turmoi l ultimatel y 
ended with the Churc h o f England reaffirming it s Elizabethan Anglicanism . 
As Christophe r Hil l tersel y declares : '"Th e Purita n Revolution ' failed." 85 

Yet, whil e th e religiou s revolutio n ma y hav e failed , seventeenth-centur y 
England nonetheles s ha d undergon e a  politica l an d economi c revolution . 
Christopher Hil l briefly summarize s the enormous changes : 

The end of prerogative court s and of arbitrary taxation threatening security 
of property; sovereignty of Parliament and common law; the habit of contin-
uous parliamentary government ; effective rul e of J.P.s [justice s of the peace] 
and town corporations uncontrolled by Star Chamber or major-generals; end 
of monopolies; abolition o f feudal tenures , but no security for copyholders ; 
conquest of Ireland; the Navigation Act and use of sea power for an imperi-
alist policy—thes e wer e th e lastin g achievement s o f th e year s 1640-60 , 
though some were not finally confirmed unti l 1688.86 

Indeed, th e Puritan-generate d wor k ethi c combine d wit h th e politica l 
changes o f the Civi l War to help propel England into the modern capitalis t 
world. As the lands o f the Crown , th e Royalists , and th e Anglican Churc h 
were distribute d amon g th e people , Englis h capita l wa s mobilize d fo r 



96 PLEAS E D O N ' T W I S H M E A  MERR Y CHRISTMA S 

production wher e previously i t had lain static , "withheld fro m investment. " 
In thi s transforme d England , a  goo d citize n sough t t o accumulat e wealt h 
while remaining frugal: afte r 1660 , "it became a  social duty to get rich." 87 

Furthermore, althoug h th e Purita n Revolutio n ma y hav e failed , thes e 
many decade s o f turmoi l di d resul t i n a n increas e i n religious toleratio n a s 
a political necessity . The treatmen t o f Jews furthe r illuminate s thi s politica l 
development, althoug h fo r severa l centuries , hardl y an y Jew s live d i n 
England. In 1290 , King Edward I  had expelled al l Jews, and the question of 
officially readmittin g the m wa s no t seriousl y discusse d unti l th e seven -
teenth century. 88 

During th e English Civi l War, the Calvinis t emphasi s o n Scripture—bot h 
the Ol d an d New Testaments—le d man y Puritan s t o focu s o n Judaism an d 
the conceptua l Jew eve n thoug h rea l Jews wer e no t presen t i n meaningfu l 
numbers. Fo r example , a s alread y mentioned , th e Westminste r Confessio n 
of Faith buil t upo n th e Ne w Testamen t oppositio n o f Jewish carnalit y t o 
Christian spirituality . Specifically , th e Confessio n emphasize d tha t Go d 
"abrogated" th e earlie r Jewish "covenan t o f works, " replacin g i t wit h th e 
Christian "covenan t o f grace. " Becaus e peopl e wer e "utterl y indisposed , 
disabled, an d mad e opposit e t o al l good , an d wholl y incline d t o al l evil, " 
they wer e "incapabl e o f life " i n accordanc e wit h th e Jewish covenan t o r 
testament. Yet the Jewish (o r Old) testament wa s "al l fore-signifying Chris t 
to come" ; hence , th e Christia n covenan t o f grac e provide d th e universa l 
means o f salvatio n "t o al l nations , bot h Jew s an d Gentiles. " Unde r th e 
Christian o r ne w testament , one' s conscienc e becam e th e bridg e t o God' s 
spiritual heaven; good work s coul d no t ear n salvatio n becaus e o f "the infi -
nite distanc e betwee n u s an d God, " thoug h "ou r duty " was t o d o "al l we 
can" t o fulfil l ou r callings . Th e Confessio n eve n underscore d th e impor -
tance o f honorin g th e Christia n Sabbat h o f Sunda y a s oppose d t o th e 
Jewish Sabbath of Saturday. 89 

The origina l Westminste r Confessio n wa s largel y Presbyterian , an d a s 
noted, during the Long Parliament, the Independents tended to be more tol-
erant tha n th e Presbyterian s o f religiou s diversity . I n fact , though , th e 
Independents disagree d amon g themselve s abou t th e prope r meanin g an d 
application o f freedo m o f conscience . Fo r thi s reason , togethe r wit h thei r 
Calvinist respec t fo r th e Ol d Testamen t a s th e Wor d o f God , th e Inde -
pendents expressl y and extensively debated in Parliament the significanc e o f 
the Ol d Testamen t an d Jewish law s fo r determinin g th e authorit y o f civi l 
magistrates ove r religio n an d conscience. 90 A n anonymou s essay , Th e 
Ancient Bounds, or Liberty of Conscience, Tenderly Stated, Modesdy Asserted, 
and Mildly Vindicated, presented a  typical Independent conclusion : 
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Whatsoever [Jewis h king s an d magistrates ] di d rightl y . . . ye t canno t b e 
drawn int o preceden t b y u s First , thos e wer e th e time s o f th e Ol d 
Testament, these of the New; therefore 'ti s not a sound way of arguing from 
them to us in everything Secondly , their worship was carnal, bodily, out-
ward, consisting much in the conformity of the outward man and practice to 
certain worldl y ordinance s Bu t th e worshi p o f th e Ne w Testamen t i s 
chiefly i n the hear t an d hidde n man , in spiri t an d i n truth , which i s at th e 
beck of no human force o r power. Therefore i t i s no goo d argumen t fro m 
that worshi p t o this . [Consequently ] king s o r magistrates ma y not no w as 
then compel men to religion; but that which those kings did in a typical way, 
Christ, the King of his Church, doth in a spiritual, antitypical way of accom-
plishment 9 1 

Thus, ironically , eve n a s th e Independent s argue d fo r freedo m o f con -
science, the y echoe d traditiona l Ne w Testamen t antisemiti c doctrine ; 
indeed, the conceptio n o f Christian spiritualit y in opposition t o Jewish car -
nality ground s th e argumen t fo r freedo m o f conscience . According t o thi s 
familiar argument , Judais m i s carna l an d temporal , whil e Christianit y i s 
spiritual. Civi l authoritie s operat e solel y i n th e tempora l spher e an d there -
fore canno t compe l tru e Christia n faith , thoug h Jesus wil l nonetheless per -
suade individuals to embrace Christian spirituality . 

During the Civi l War period, the Puritans di d begin to conside r th e pos-
sibility o f readmittin g Jews t o England . Th e primar y reaso n tha t th e issu e 
arose at this time was Puritan theology, but i t was not the Puritan theologi -
cal commitmen t t o freedom  o f conscience tha t prompte d thei r suppor t fo r 
Jewish readmissio n t o England . Rather , som e Puritan s emphasize d a n 
eschatological belie f i n a  future millennium , a  period o f latter-day glor y o n 
earth. To prepare fo r thi s coming millennium, mos t o r al l Jews would nee d 
to conver t t o Christianity.  Thes e Puritan s believe d tha t i f Jews wer e read -
mitted t o England , the y woul d mee t godl y peopl e wh o woul d promp t 
mass Jewis h conversio n an d thu s haste n th e comin g millennium. 92 On e 
Puritan millenaria n wrote , fo r instance , tha t Jesu s Chris t shal l com e an d 
reign "her e gloriousl y fo r a  thousand years . [A t tha t time, ] ther e shal l be a 
wonderful confluenc e o f people t o thi s church : bot h Jew an d Gentil e shal l 
join togethe r t o flo w t o th e beautifulnes s o f th e Lord." 93 Consequently , i n 
1649 an d agai n i n 1651 , Parliament wa s petitioned t o lif t th e ba n o n Jews, 
and in 1655 , Cromwell was likewise petitioned. In each instance, no officia l 
action wa s taken . Th e 165 5 petition , i n particular , sparke d a n outburs t o f 
popular opinio n agains t Jewish readmission , wit h printing presses spewin g 
forth antisemiti c propaganda , suggesting , fo r example , tha t Jew s ha d 
offered hal f a  million pounds t o bu y St . Paul's Cathedra l i n London s o tha t 
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they coul d chang e i t int o a  synagogue . Eve n Cromwell , despit e hi s Inde-
pendent orientation , suggeste d tha t toleratio n shoul d no t be "stretched so 
far as to countenance those who denie the divinity of our Saviour."94 

In fact , though , a  smal l numbe r o f financially successfu l Marrano s had 
begun filterin g int o Englan d durin g th e 1630 s an d 1640s (Marrano s wer e 
Spanish Jews who at least formally ha d converted t o Christianity) . Since as 
a matte r o f practica l politic s Cromwel l sough t t o promot e Englis h com -
merce, he was inclined to allow these Marranos to remain. The issue finally 
came t o a  hea d i n 1656 . In lat e 1655 , England ha d gone t o wa r agains t 
Spain. The Spanish Marranos thu s were faced wit h a dilemma: either stan d 
accused o f being enem y alien s (a s Spaniards) o r admit t o being Jews. They 
chose the latter, and in March 165 6 they onc e agai n petitioned Cromwell . 
At thi s point , th e governmen t refuse d t o lif t th e ba n agains t Jew s bu t 
nonetheless officiall y allowe d th e Marranos t o remain i n England a s Jews. 
This smal l communit y o f Jews continue d t o expan d throughou t th e Res-
toration an d even mor e s o afte r th e Glorious Revolution , a s William and 
Mary reestablishe d Anglicanis m bu t wit h a  degre e o f politicall y inspire d 
religious toleration . Eve n so , English Jews mos t ofte n wer e treate d con -
temptuously and were subjec t t o legal persecution. To a great extent , then , 
the fat e o f Jews in England mirrore d tha t o f Jews in other European coun -
tries. As the various Christia n sect s found themselve s unabl e to crush thei r 
opponents, a  limited amoun t o f religious toleratio n fo r differen t Christia n 
groups becam e politicall y necessary . Then , whe n othe r politica l circum -
stances prove d propitious , Jew s manage d t o shar e i n thi s toleration , 
becoming incidental beneficiaries o f these Christian stalemates. 95 

E N G L I S H P O L I T I C A L T H E O R Y 

In term s o f the future developmen t o f the separation o f church an d state, 
one of the most significan t consequence s o f the English political metamor -
phosis was the emergence of modern politica l theory , particularly the writ-
ings o f Thoma s Hobbes , Jame s Harrington , an d John Locke. 96 Hobbe s 
wrote mos t o f his works durin g th e Civi l War period o f the interregnum , 
with his most famous book , Leviathan, being published in 1651. The politi-
cal an d religious chao s o f thi s perio d largel y determine d Hobbes' s objec -
tives. Leviathan—which , i n Hobbes' s words , wa s "occasione d b y th e 
disorders of the present time" 97—appeared onl y two years after the regicide 
and befor e th e adoption o f any new official governmenta l structure . Thus , 
to Hobbe s (an d many o f his contemporaries), the overriding concer n was 
how t o reestablis h civi l peace , order , an d security . T o some extent , then , 
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Hobbes followe d Machiavell i a s a  politica l realis t an d rejected  classica l 
political philosophers, such as Aristotle, as hopeless idealists. 98 Contrary to 
Machiavelli, though, Hobbes' s conclusio n wa s that onl y an absolute sover -
eign could establis h and maintain civi l peace. Bodin had argued likewise in 
the previous century , but whereas Bodi n ha d maintained tha t th e absolut e 
sovereign mus t be a monarch, Hobbes conceive d o f the absolute sovereig n 
as a  commonwealt h o r state. " Ultimately , Leviatha n please d neithe r th e 
royalists no r th e parliamentarian s i n th e Englis h dispute , an d i n fact , 
Hobbes himsel f seeme d ambivalen t abou t who m he preferred a s a final vic-
tor. He favored th e king in 1642 and Cromwell i n the 1650 s fo r the same 
reason: to Hobbes, civil peace and well-being depended upon obedienc e to 
the secular ruler. 100 

Although man y politica l philosopher s focu s solel y o n th e firs t hal f o f 
Leviathan, a  fuller understandin g o f Hobbes's argumen t require s attentio n 
to bot h halves. 101 I n th e firs t half , Hobbe s argue d fro m reason—h e pre -
sented a  scienc e o f politics—whil e i n th e secon d half , h e argue d fro m 
Scripture. Briefly , i n the firs t hal f o f Leviathan , Hobbe s attempte d t o pre -
sent politica l theor y a s Eucli d ha d presente d geometry , a s a  matte r o f 
axiomatic principle s an d demonstrabl e reasoning. 102 Hobbe s posite d 
humans a s being in a state of nature wher e al l are roughly equa l physically 
and mentally . Furthermore , i n thi s stat e o f nature , a  "perpetual l an d rest -
lesse desire of Power after power , tha t ceaset h onely in Death," places eac h 
person i n constan t competitio n wit h an d fea r o f al l others . Th e stat e o f 
nature thu s i s equivalen t t o constan t war , "suc h a  warre , a s i s o f ever y 
man, agains t ever y man." No one stands abov e the fray:103 ther e is no per-
sonal security , n o societa l advancement , an d n o cultura l development . 
"[T]he life of man [is ] solitary, poore, nasty, brutish, and short."104 

According to Hobbes, humans woul d prefer t o protect themselve s fro m 
the danger s inheren t i n the state o f nature, and hence thei r "[r]easo n sug-
gesteth" a means to achieve security. 105 Each person mus t ente r a covenant 
with all others that places all right and power in one absolute sovereign . 

This is more than Consent, or Concord; it is a reall Unitie of them all, in one 
and the same Person, made by Covenant o f every man with ever y man, i n 
such manner, as if every man should say to every man, I Authorise and give 
up my Right of Governing my selfe, to this Man, or to this Assembly of men, 
on thi s condition , tha t tho u giv e up thy Right to him, and Authorise al l hi s 
Actions in like manner. This done, the Multitude so united in one Person, is 
called a  Common-Wealth , i n latine Civitas . Thi s i s the Generatio n o f tha t 
great Leviathan, or rather (to speake more reverently) of that Mortall God, to 
which wee owe under the Immortall God, our peace and defence.106 
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Hence, th e Leviatha n maintain s civi l peac e an d orde r b y wieldin g a n 
absolute police power: eac h person know s tha t an y breach o f the peace o r 
criminal action ca n brin g swif t an d legitimate punishment. Finally , the sov -
ereign itsel f i s abov e th e la w becaus e th e sovereign' s subject s covenante d 
only wit h eac h other ; the y di d no t covenan t directl y wit h th e sovereig n 
itself. Th e sovereign , Hobbe s reasons , canno t breac h th e covenant , an d 
subjects hav e relinquishe d al l righ t t o resis t eve n a n unjus t an d tyrannica l 
sovereign, thoug h th e sovereig n i s obligate d t o protec t th e subject s fro m 
violence.107 

Hobbes thu s claime d t o hav e prove n tha t politica l societ y originate d i n 
human reason and that the state existed in order to maintain civi l peace and 
security. Perhaps mos t important , then , Hobbes helpe d turn political theor y 
toward modernis m b y arguing (i n the first half o f Leviathan) tha t sovereig n 
power spran g fro m huma n mind s an d action s an d di d not descen d directl y 
from God; 108 here , Hobbe s followe d th e suggestio n mad e b y Charle s I  i n 
His Majesty' s Answe r t o th e Ninetee n Proposition s o f Bot h House s o f 
Parliament, issued in 164 2 just before th e star t o f the Civi l War. In fact, on e 
might conclude that , with Hobbes, the concept o f the sovereign state nearly 
crystallized i n it s ful l modernis t form. 109 Yet , Hobbes di d no t conclud e hi s 
book o n thi s seemingl y propitious point . Fo r to Hobbes , hi s argumen t stil l 
stood incomplete . Becaus e th e powe r o f th e sovereig n i s grounded o n th e 
subjects' fear o f punishment an d ultimately death , the human fea r o f eterna l 
damnation coul d potentiall y undermin e th e sovereign' s absolut e power . I n 
Hobbes's words : "I t i s impossibl e a  Common-wealt h shoul d stand , wher e 
any othe r tha n th e Soveraign , hat h a  power o f givin g greate r reward s tha n 
Life; an d o f inflictin g greate r punishments , tha n Death." 110 Thus , althoug h 
Hobbes ha d demonstrate d i n th e first  hal f o f Leviatha n tha t reaso n an d 
power coul d establis h th e commonwealth , i n th e secon d hal f h e acknowl -
edged tha t fea r o f any secula r power pale s in compariso n t o fea r o f eterna l 
damnation. In the second half of Leviathan, then, Hobbes necessarily turne d 
to a  reading o f Scripture ; he insiste d tha t Scriptur e mus t b e understoo d t o 
reinforce an d complemen t hi s rationa l argumen t (articulate d i n th e first 
half).111 I n short , th e effectivenes s o f secula r power depend s upo n a  proper 
understanding o f Scripture.  Significantly , i n th e politica l circumstance s i n 
which Hobbes wrote , his viewpoint appear s eminentl y sensible . Even if reli-
gious disputatio n wa s no t th e paramoun t caus e o f th e Englis h Civi l War , 
religion plainl y contribute d heavil y t o th e politica l chaos . At tha t time , n o 
realistic theor y o f politica l societ y coul d possibl y sugges t a  rout e t o civi l 
peace an d securit y withou t accountin g fo r religion . T o attemp t t o d o s o 
would be to blink reality. (And this necessity may remain just a s true today , 
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despite the many political and constitutiona l theorist s who conside r religion 
as separate from political concerns. ) 

While Hobbe s wa s no t a  radica l Puritan , th e secon d hal f o f Leviatha n 
clearly was based on a  Calvinist Reformed theology , reflecting th e views of 
many parliamentary Independents. 112 According t o Hobbes , "th e Kingdo m 
of Go d i s a  Civi l Common-wealth , wher e Go d himsel f i s Soveraign" ; thi s 
Kingdom, though , doe s no t currentl y exis t o n earth. 113 Instead , Hobbe s 
described a n eschatologica l progression . Followin g i n th e Reforme d tradi -
tion, Hobbe s respecte d th e Ol d Testamen t a s th e Wor d o f God . Con -
sequently, h e emphasize d th e fal l o f Adam—th e origina l si n tha t bot h 
deprived human s o f eterna l lif e an d curse d the m wit h pride . Nonetheless , 
according t o Hobbes , "i t please d God " t o covenan t wit h th e "Peopl e o f 
Israel" (tha t is , Jews) throug h Abraha m an d the n Moses . Then , mouthin g 
standard Ne w Testamen t an d Calvinis t antisemitism , Hobbe s explaine d 
that th e Jews were faithless an d resorted t o idolatry unti l Jesus cam e as the 
Messiah: "[t]h e En d o f Christ' s commin g wa s t o rene w th e Covenan t o f 
the Kingdom e o f God , an d t o perswad e th e Elec t t o imbrac e it." 114 Fo r 
Christians, then, the comin g o f Chris t solve d on e problem emanatin g fro m 
original sin:  the loss of eterna l life. Eternal spiritua l salvation became possi -
ble through fait h i n the truth o f Christ. 115 Yet , Hobbes followe d a  millenni-
alist vision : eve n wit h th e comin g o f Christ , th e Kingdo m o f Go d a s a 
sovereign entit y did not aris e on thi s earth . Rather, life on thi s earth merel y 
prepares fo r th e future secon d comin g o f Christ , the reign of Go d durin g a 
latter-day glory on earth , when th e Jews finally wil l convert. Hobbes note d 
that i n England , Christianit y ha d progresse d fro m Catholicis m t o episco -
pacy t o presbyterie s t o congregation s o f th e faithful. 116 Bu t mor e impor -
tant, Hobbe s understoo d th e commonwealt h o r stat e a s a n intermediat e 
point o n th e eschatologica l pat h t o th e eventua l Kingdo m o f God . I n 
J.G.A. Pocock' s terms : "Hobbe s ha d presente d Leviathan' s kingdo m a s 
occupying th e present interva l between th e direc t rul e o f Go d exercise d i n 
the Mosai c theocrac y an d th e direc t rul e o f Go d tha t woul d b e exercise d 
by the risen  Christ." 117 

In sum, original sin had created two related problems: the loss of eterna l 
life an d huma n pride . Fo r Christians , th e comin g o f Jesus offere d eterna l 
salvation—solving th e firs t problem—bu t unti l the secon d comin g o f Chris t 
and th e Kingdo m o f God , th e proble m o f huma n prid e remained . Th e 
political Leviathan, then, can be understood a s solving this second proble m 
by compellin g peac e an d order. 118 Yet , becaus e o f th e still-presen t fea r o f 
eternal damnation, Hobbes reasoned, if the Leviathan were to be effective -
to maintai n civi l security—th e sovereig n shoul d establis h th e stat e a s a 
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Christian commonwealth. 119 I n short , i n thi s world , ther e ca n b e bu t on e 
sovereign, ruling both secula r and spiritual affairs. Hobbes wrote : 

[A] Church , suc h a  on e a s i s capabl e t o Command , t o Judge , Absolve , 
Condemn, o r d o an y othe r act , i s the sam e thin g wit h a  Civi l Common -
wealth, consisting of Christian men; and is called a Civill State, for tha t the 
subjects o f i t ar e Men ; an d a  Church , fo r tha t th e subject s thereo f ar e 
Christians. Temporall and Spirituall Government, are but two words brought 
into th e world , t o mak e me n se e double , an d mistak e thei r Lawful l Sov -
eraign. It is true, that the bodies of the faithful, afte r th e Resurrection, shall 
be not onely Spirituall, but Eternall: but in this life they are grosse, and cor-
ruptible. There is therefore no other Government in this life, neither of State, 
not Religion , bu t Temporall ; no r teachin g o f an y doctrine , lawful l t o an y 
Subject, whic h th e Governou r bot h o f th e State , an d o f th e Religion , 
forbiddeth t o b e taught : An d tha t Governo r mus t b e one ; o r els e ther e 
must needs follow Faction , and Civi l war in the Common-wealth , betwee n 
the Churc h an d State ; between Spiritualists , and Temporalists ; between th e 
Sword o f Justice, an d th e Shiel d o f Faith ; an d (whic h i s more ) i n ever y 
Christian mans own brest, between the Christian, and the Man.120 

Hence, i n Christendom , churc h an d stat e canno t b e distinguishe d 
because th e citizen s ar e Christians . Eternal salvatio n i s so unrelated t o thi s 
carnal and corruptibl e world tha t the notion o f separate governors ove r the 
spiritual and secula r does not mak e sense ; in attacking the Roman Catholi c 
Church, Hobbe s stresse d tha t clerg y shoul d no t exercis e an y independen t 
authority ove r spiritua l affairs. 121 A t th e presen t time , humans liv e onl y i n 
the temporal (an d not th e spiritual) world , and therefore onl y one governo r 
or sovereig n ca n exist . Th e firs t hal f o f Leviatha n prove d th e nee d fo r a n 
absolute sovereig n i n th e secula r commonwealth , an d th e secon d hal f 
proved a  simila r nee d fro m th e perspectiv e o f Christia n Scripture . An d 
most important , the two halves merged together to arrive at the same con -
clusion: ther e mus t b e bu t on e absolut e sovereig n rulin g ove r secula r an d 
spiritual affairs . Thi s singl e sovereign , moreover , shoul d allo w onl y on e 
form o f public worship.122 

Even so, Hobbes maintained a  semblance of the Calvinist freedom o f con-
science. To Hobbes, "faith i s a gift o f God," and only through God' s grace is 
eternal lif e grante d t o th e faithful. 123 Th e sovereign , a s hea d o f churc h an d 
state, can regulate conduc t o r behavior , but true religious conscienc e canno t 
be compelled. 124 Indeed , becaus e civi l law s an d command s contrar y t o 
Christ supposedl y canno t affec t one' s salvation , Hobbe s argue d tha t on e 
might a s well obey al l civil commands. Just a s Hobbes had concluded in the 
first half o f Leviatha n tha t subject s hav e relinquished al l right  t o resis t eve n 
an unjus t an d tyrannica l sovereign, 125 h e likewise conclude d th e secon d hal f 
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by stressin g civi l obedience . I n fact , a s Eldo n Eisenac h notes , fo r Hobbes , 
"obedience to civil law is righteousness."126 Hobbes wrote: 

[T]o teach . .. tha t Jesus was Christ, (that is to say, King,) and risen from the 
dead, is not to say , that men are bound afte r the y beleeve it, to obey those 
that tel l them so , against th e laws, and command s o f thei r Soveraigns ; but 
that the y shal l do e wisely , t o expec t th e comin g o f Chris t hereafter , i n 
Patience, and Faith, with Obedience to their present Magistrates.127 

For on e wh o i s s o ofte n labele d a n atheist, 128 Hobbe s displaye d (ofte n 
albeit implicitly ) a  striking commitmen t t o Calvinis t Reforme d theolog y i n 
his politica l theory . T o Hobbes , th e anarch y o f th e Englis h Civi l War an d 
the interregnu m opene d a  rare opportunit y t o brea k th e shackle s o f tradi -
tion an d t o remak e society . Christian s coul d retur n t o a  pure o r Reforme d 
Christianity, and simultaneously , individuals coul d reconstitute th e political 
society, establishin g a n "orde r base d o n reaso n an d justice." 129 Moreover , 
even Hobbes' s visio n o f a  reconstitute d politica l society—hi s rationalisti c 
argument i n th e firs t hal f o f Leviathan—reste d implicitl y o n a  Calvinis t 
Reformed foundation . Quit e clearly , Hobbes's conceptio n o f human natur e 
as selfish , degraded , violent , an d corrup t corresponde d wit h th e Reforme d 
emphasis on human sinfulnes s an d depravity . Furthermore, Hobbes's entir e 
notion o f th e socia l contract— a covenan t establishin g politica l society -
reflected th e Calvinis t concep t o f th e covenantin g community , a s mani -
fested previously , for instance , in the Long Parliament's Solem n League and 
Covenant.130 An d th e individualis m inheren t i n bot h o f thes e points—th e 
selfish individua l greedily pursuing hi s or he r self-interes t unti l choosing t o 
agree t o th e covenant—mirrore d th e laten t individualis m o f Calvinism , 
whereby eac h person stand s alon e befor e God , predestined fo r eterna l sal -
vation o r damnation , wit h onl y th e dictate s o f hi s o r he r conscienc e lead -
ing t o th e trut h o f Jesus.131 Furthermore , a s alread y mentioned , Hobbe s 
echoed standar d Ne w Testamen t an d Calvinis t antisemitism : th e Ol d 
Testament an d Jewish histor y prepare d fo r th e comin g o f Jesus; th e Jews 
refused t o accep t Jesu s eve n thoug h h e wa s thei r expecte d savio r an d 
Messiah; th e Jews questione d Jesus becaus e the y di d no t kno w o f eterna l 
salvation; Christianit y renewe d an d thu s surpasse d th e Jewis h covenan t 
with God; and of course, the Jews were responsible for Jesus' death. 132 

At a deeper level, Hobbes full y accepte d th e New Testamen t oppositio n 
between Christia n spiritualit y an d Jewis h carnality , an d use d i t a s th e 
implicit foundatio n fo r hi s theolog y an d politica l theory . Indeed , Hobbe s 
took Calvin' s radica l disjunctio n betwee n th e spiritua l an d secular—whic h 
flowed fro m th e Ne w Testamen t opposition—eve n mor e seriousl y tha n 
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Calvin himself had done . For Calvin , ultimately, the final en d o r purpose o f 
secular affair s wa s th e glor y o f God . Fo r Hobbes , th e glor y o f Go d migh t 
provide th e eschatologica l en d o f Christia n society , bu t neithe r Go d no r 
spirituality coul d provid e an y guidanc e o r purpos e fo r politica l societ y i n 
this carna l an d deprave d world . A s Pere z Zagori n observes , t o Hobbes , 
humanity i s "no w lef t solitar y i n a  univers e tha t i s literall y God-for -
saken."133 How, then , can humanity proceed in a secular world so bereft o f 
spiritual substanc e an d direction ? Th e firs t hal f o f Leviathan , a t least , ca n 
be understoo d a s Hobbes' s effor t t o appl y th e burgeonin g moder n scien -
tific techniques o f his era to this theological conundrum . 

James Harringto n publishe d hi s mos t importan t work , Th e Common -
wealth o f Oceana , i n 1656 , onl y five  year s afte r Leviatha n appeared. 134 

Harrington, lik e Hobbes, addressed th e political problems o f the Civi l War 
and interregnu m period , thoug h becaus e o f th e five-year  interva l betwee n 
their respectiv e books , Harringto n wrot e durin g th e fal l o f th e short-live d 
republic an d th e establishmen t o f Cromwell' s despoti c protectorate. 135 

Broadly, in a vein similar to tha t o f Hobbes, Harrington addresse d th e rela -
tionship betwee n stat e an d subject : wh y might a  subject ow e obedienc e t o 
a state , and wh y migh t a  stat e deman d obedienc e fro m it s subjects ? Mor e 
specifically, Harringto n sough t t o explai n th e collaps e o f th e Englis h 
monarchy an d t o recommen d a  for m o f governmen t t o replac e it. 136 

Oceana itsel f wa s a  thinly  disguise d fictiona l representatio n o f England . 
Like Hobbes , Harringto n believe d tha t h e live d a t a  time o f rar e opportu -
nity: with the confidence typica l of an early modernist, he thought tha t th e 
collapse o f traditiona l governmenta l form s offere d a n occasion fo r human s 
to activel y construc t ne w (an d better ) forms. 137 Hence , again like Hobbes , 
Harrington believe d tha t throug h reason , he coul d articulat e th e principle s 
for a  scienc e o f politics , thoug h i n a  Machiavellia n turn , Harringto n 
emphasized tha t the rational study of history could bes t reveal those princi-
ples. Indeed , Harrington' s preeminen t achievemen t wa s perhap s t o plac e 
the Englis h Civi l Wa r i n a  broa d historica l context : "th e collaps e o f th e 
medieval politica l orde r an d th e emergenc e o f th e moder n state." 138 

Moreover, Harringto n furthe r followe d i n th e Machiavellia n traditio n b y 
articulating a  civi c republica n politica l theory , an d thu s h e strongl y 
opposed Hobbes' s politica l visio n o f Leviathan. 139 T o Hobbes , ruler s an d 
citizens alik e alway s pursu e thei r self-preservatio n an d self-interest , bu t t o 
Harrington, a  properly constructed commonwealt h shoul d encourage "par -
ticipatory virtue " an d pursui t o f th e commo n good. 140 I n fact , Pococ k 
argues tha t Harrington' s Oceana , in conjunction wit h His Majesty's Answer 
to th e Ninetee n Proposition s o f Bot h House s o f Parliament , wa s crucia l t o 
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the introductio n an d developmen t o f (Machiavellian ) civi c republican con -
ceptions i n Anglo-America n politica l theory. 141 Yet , unlik e Machiavelli , 
Harrington live d in a  time o f Reformed Protestantis m whe n eschatologica l 
millennialism wa s prevalent. Thus , whereas Machiavell i saw all republics a s 
doomed t o th e shiftin g fortune s o f secula r time , Harrington argue d tha t a 
properly constructe d republi c coul d las t indefinitely . Whil e Hobbe s ha d 
understood th e commonwealt h o r stat e a s a n intermediat e poin t o n th e 
eschatological pat h t o th e eventua l Kingdo m o f God , Harringto n envi -
sioned th e republi c a s "Christ' s kingdo m [already ] returned." 142 Pococ k 
captures thi s differenc e betwee n Hobbe s an d Harrington : "Leviatha n ca n 
only expect Christ' s kingdom a t the end of time; Oceana may be that king-
dom already come." 143 

Harrington bega n Ocean a b y distinguishin g betwee n tw o type s o f gov -
ernment. Th e firs t i s "institute d an d preserve d upo n th e foundatio n o f 
common righ t o r interes t [an d i s called ] th e empir e o f law s an d no t o f 
men." This type i s the republi c o f Aristotl e an d Machiavelli . The secon d i s 
ruled accordin g t o th e privat e interest s o f on e o r a  few me n an d i s there -
fore calle d "th e empir e o f me n an d no t o f laws." 144 Hobbes's Leviatha n i s 
of thi s type . Fo r Harrington , th e republi c i s clearl y th e preferre d for m o f 
government, bu t thi s recognitio n onl y raise s a  centra l question : ho w i s 
such an empire o r government t o be created and preserved?145 Or , in othe r 
words, ho w ca n individual s b e persuade d t o see k th e "commo n goo d o r 
interest" instead of their own private interests?146 

Harrington responde d imaginativel y t o thi s issu e b y distinguishin g th e 
foundation fro m th e superstructure s o f an empire . The foundation consist s 
of th e distributio n o f property , an d thi s distributio n (o r foundation ) ulti -
mately determine s th e superstructures—tha t is , the form o f government. 147 

If there i s but on e owne r o f al l the property, then th e government wil l be a 
monarchy. If there are only a few owners—tha t is , a nobility—then there will 
be a  "Gothi c balance " o r "mixe d monarchy, " a s Englan d ha d befor e th e 
Civil War . I f th e propert y i s divide d amon g al l the people , the n ther e wil l 
be a  commonwealth o r republic . Harrington develope d thi s understandin g 
of governmen t b y followin g th e histor y o f England . T o Harrington , th e 
gradual dispersa l o f propert y amon g th e Englis h peopl e undergirde d th e 
transfer o f politica l powe r fro m th e monarch y an d nobilit y t o th e gentr y 
and commons. 148 Throughou t th e later Middle Ages, the traditiona l mixe d 
monarchy o f England had been based on feudalism. Becaus e Henry VII sa t 
insecurely o n th e throne , however , h e introduce d anti-feuda l measure s i n 
the hop e o f reducin g baronia l power , an d the n shortl y afterward , Henr y 
VIII seized and distribute d th e Catholi c monasteries. 149 I n fact, Harringto n 
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argued tha t by the time of Elizabeth I , the foundation fo r an English repub-
lic wa s i n place , bu t th e superstructur e o r governmenta l for m lagge d 
behind.150 Hence , i n th e nex t century , wit h th e economi c foundatio n o f 
the monarchy already in ruin, Charles I was unable to build and maintain a 
standing army , and thus Civi l War eventually resulted . As Harrington sum -
marized: "[T]h e dissolutio n o f thi s governmen t cause d th e war , no t th e 
war the dissolution o f this government." 151 

To Harrington , then , th e economi c foundatio n fo r a  republi c existe d 
before th e Civi l War , bu t tw o importan t task s remained . First , Englan d 
needed to construct th e superstructures o f republican government t o fit th e 
contemporary foundation . Harringto n suggeste d tha t th e overridin g pur -
pose o f Ocean a wa s th e ar t o f political prudence, "th e skil l of raising suc h 
superstructures o f governmen t a s ar e natura l t o th e know n founda -
tions."152 Harrington eve n offered hi s model fo r republica n governmen t t o 
Cromwell (then , whe n th e Restoratio n arrived , Harringto n wa s throw n 
into jail). 153 Second , t o preserv e th e republi c an d goo d government , th e 
commonwealth neede d structure s tha t carefull y delineate d th e dail y opera -
tions of government. Harrington, like Hobbes (an d Bodin), believed that a n 
absolute sovereig n wa s essentia l t o maintai n civi l peace an d order , bu t a s 
already mentioned , Harringto n insiste d tha t th e sovereig n ac t fo r th e com -
mon good . Consequently , th e exercis e o f sovereig n powe r ha d t o b e sub -
ject to constitutiona l limitations . Significantly, t o Harrington, the structure s 
and not th e officials mak e good government : "'Give us good men and the y 
will make u s goo d laws ' i s the maxi m o f a  demagogue , an d . . . exceedin g 
fallible. Bu t 'giv e u s goo d orders , and the y wil l make u s goo d men ' i s th e 
maxim o f a  legislato r an d th e mos t infallibl e i n th e politics." 154 Con -
sequently, Harringto n painstakingl y detaile d th e element s fo r hi s republi c 
of Oceana . For example , Harrington reasone d tha t "th e senat e [shoul d be ] 
debating and proposing, the people resolving, and [the ] magistracy execut -
ing b y a n equa l rotatio n throug h th e suffrag e o f th e peopl e give n b y th e 
ballot."155 But , th e mos t importan t facto r fo r maintainin g th e common -
wealth wa s a  mechanis m t o ensur e th e prope r distributio n o f propert y 
among th e people : th e so-calle d agraria n laws . I n orde r t o establis h an d 
preserve "th e balanc e o f dominion, " th e agraria n law s woul d prohibi t pri -
mogeniture, limi t ownershi p t o land s wort h no t mor e tha n £2000 , an d 
limit dowries to £1500. Of note, Harrington di d not favor pure democracy , 
perhaps becaus e o f hi s focu s o n property . Rather , h e assume d th e 
supremacy o f landowners; the gentr y shoul d rul e ove r ordinary people . To 
Harrington, the "people"—meaning th e gentry , merchants , and yeomanry -
needed protection from th e poor. 156 
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With regar d t o religion , Harringto n echoe d Hobbe s an d th e Calvinis t 
Reformed position , insistin g tha t bot h freedo m o f conscienc e an d a 
national religion must be present. Harrington wrote : 

But as a government pretending unto liberty , and suppressing the liberty of 
conscience, which (because religion not according to a man's conscience can 
as to him be none at all) is the main, must be a contradiction; so a man that, 
pleading fo r th e libert y o f privat e conscience , refuset h libert y unt o th e 
national conscience , must b e absurd . A commonwealth i s nothing els e but 
the national conscience. And if the conviction of a man's private conscience 
produce his private religion, the conviction o f the national conscience must 
produce a national religion.157 

Hence, although Harrington wa s not a  radical Puritan,158 he nonetheles s 
followed th e theologica l dictate s o f Reformed Protestantism . First , freedo m 
of conscienc e wa s a  theologica l necessity . I t i s wort h recallin g agai n th e 
root o f thi s Protestan t freedo m o f conscience : the New Testamen t dogm a 
holding tha t Jews canno t b e force d t o convert . Second , freedo m o f con -
science an d establishe d religio n wer e considere d a s bein g no t onl y consis -
tent bu t a s intimatel y linked . A s Harringto n states , "th e on e canno t wel l 
consist withou t th e other. " Indeed , accordin g t o Harrington , i f th e com -
monwealth o f Oceana protects liberty o f conscience , it becomes "th e king-
dom of Christ." 159 

Since freedom o f conscienc e wa s a  theological requirement , Harringto n 
quite seriousl y recommende d th e creatio n o f a  governmenta l counci l o f 
religion (amon g othe r councils ) t o enforc e freedo m o f conscience. 160 

Harrington insisted , though , tha t th e nationa l religio n shoul d b e taugh t 
and no t coerced . Afte r all , fro m th e Reforme d standpoint , regardles s o f 
governmental action , eac h individual' s fait h i n Chris t wa s a  matte r o f th e 
internal facult y o f conscience . Harringto n the n adde d tha t toleratio n 
should be extended to the various Christian congregations bu t not t o Jews. 

[T]his council [o f religion], as to the protection o f the liberty of conscience, 
shall suffer no coercive power in the matter of religion to be exercised in this 
nation; the teachers of the national religion being no other than such as vol-
untarily undertake tha t calling , and thei r auditor s o r hearer s no othe r tha n 
are also voluntary. Nor shall any gathered congregation be molested or inter-
rupted in their way of worship (being neither Jewish nor idolatrous) but vigi-
lantly and vigorously protected and defended i n the enjoyment, practice and 
profession of the same.161 

Rather remarkably , Harringto n though t t o expressl y exclud e Jew s eve n 
though, a t tha t time , Jews wer e no t officiall y allowe d i n England . I n part , 
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his thoroughnes s i n thi s regar d illustrate s th e lastin g significanc e o f th e 
conceptual Jew o f the New Testament . Furthermore, a s discussed, the pos-
sibility of officially readmittin g Jews was first raise d during this time period ; 
Harrington recommende d tha t Jew s settl e i n Ireland. 162 Hence , eve n a s 
Harrington argue d fo r libert y o f conscienc e grounde d o n th e Ne w 
Testament prohibitio n o f coercin g Jewish conversion , h e ironicall y denie d 
that ver y libert y t o (non-existent ) Jews . Finally , i n a  subsequen t essay , A 
System o f Politics , writte n aroun d 166 1 bu t publishe d posthumously , 
Harrington argue d t o protec t th e "fre e exercise " o f religion , whic h h e 
equated wit h libert y o f conscience. 163 I n thi s earl y formulation , then , th e 
free exercis e o f religion—lik e freedo m o f conscience—mus t b e understoo d 
as a theological commitmen t o f Reformed Protestantism . 

John Lock e wrot e late r durin g th e seventeent h centur y an d thu s i n a 
substantially differen t politica l context . B y th e lat e 1670 s i n Restoratio n 
England, tw o oppose d politica l group s ha d emerged : th e Torie s an d th e 
Whigs. The definitiv e statemen t o f the Tory (o r Court ) positio n wa s by Sir 
Robert Filme r i n hi s Patriarcha , whic h wa s publishe d posthumousl y i n 
1680.164 Filme r argue d tha t al l monarchs hav e inherite d fro m (th e biblical ) 
Adam a  divin e righ t t o absolut e power . T o Filmer , "[m]e n ar e no t bor n 
free, and therefore coul d never have the liberty to choos e either Governors , 
or Form s o f Government." 165 Th e Whi g (o r Country ) viewpoint , mean -
while, represented a n effor t t o injec t a  typ e o f neo-Harringtonia n republi -
canism int o th e politica l realit y o f Restoration England . Briefly , th e Whig s 
rejected Filmer' s absolutis m an d instea d sough t effectiv e constitutiona l 
controls ove r th e monarch . Wit h th e Gloriou s Revolutio n o f 1688 , thes e 
Whig principle s triumphe d a s Parliamen t asserte d th e powe r t o replac e 
James II with William and Mary. 166 

Locke wrot e i n thi s Whi g tradition . I n 168 9 h e publishe d hi s Lette r 
Concerning Toleration , an d i n 169 0 h e publishe d th e Tw o Treatise s o f 
Government.167 Accordin g t o Locke' s Prefac e t o th e Tw o Treatises , h e 
intended "t o establis h the Throne o f our Grea t Restorer , Ou r present Kin g 
William; to make good hi s Title, in the Consen t o f the People, which bein g 
the onl y one o f al l lawful Governments , he has more full y an d clearl y tha n 
any Princ e i n Christendom." 168 Consequently , mos t o f Locke' s reader s 
assumed tha t h e had written th e Tw o Treatises t o defen d th e alread y com -
pleted Gloriou s Revolution . Nonetheless , recen t scholarshi p ha s reveale d 
that Lock e bega n thi s wor k a s earl y a s 167 9 an d definitel y n o late r tha n 
1681. Despite th e Preface , then , Lock e apparentl y wrot e mos t o f th e Tw o 
Treatises to justify a  right o f resistance agains t an unjust monarch , James II; 
even befor e Jame s becam e kin g i n 1685 , Lock e an d other s dreade d hi s 
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expected attemp t t o reestablis h Catholicism . Moreover , whil e man y schol -
ars have assumed tha t Locke wrote agains t Hobbes , Locke instead focused 
his attack primarily o n Filmer—althoug h man y o f Locke' s idea s ar e i n ten -
sion with Hobbesian political theory. 169 

In the Firs t Treatise, Locke argue d largel y from Scriptur e agains t Filmer . 
In particular , Lock e maintaine d tha t Go d gav e Ada m dominio n ove r al l 
non-human creature s "i n commo n wit h th e res t o f Mankind." 170 Adam , 
that is , represented "al l human beings," 171 who the n share d a n equa l righ t 
to rul e ove r al l othe r creatures . Hence , contrar y t o Filmer , al l people ar e 
born equal ; monarchs d o no t inheri t fro m Ada m a  divine right t o absolut e 
power. Sinc e al l are on e i n Adam, Locke' s tas k i n th e Secon d Treatise wa s 
to move from thi s (supposed ) fac t t o the justification o f constitutional gov -
ernment and private property. 172 

Locke began the Second Treatise by following Hobbe s in positing a  state 
of nature, but Locke and Hobbes differe d i n their conceptualizations o f this 
state. Like Hobbes, Locke sa w the stat e o f nature a s marked b y individual-
istic equality : eac h individua l enjoy s "perfec t freedom, " a n "uncontrollabl e 
liberty t o dispos e o f his person o r possessions." Whereas Hobbes , though , 
postulated humans to be naturally violent and aggressive , Locke wrote tha t 
"though thi s b e a  stat e o f liberty , ye t i t i s not a  stat e o f license." 173 Filme r 
had argue d tha t adult s ar e lik e childre n an d mus t therefor e b e subjec t t o 
patriarchal governmenta l control ; Filme r denie d tha t eac h individua l ca n 
develop th e facult y o f reason. 174 Locke , i n th e Secon d Treatise , argue d t o 
the contrary : Go d grant s al l adults th e abilit y t o reason . Thus , al l human s 
are subjec t t o reaso n a s th e la w o f nature. 175 Th e Secon d Treatise , then , 
focused o n reaso n a s th e mean s t o "searc h ou t th e law s o f Go d a s the y 
operate in a world without visible signs of grace."176 

[Reason] teaches all mankind who will but consult it that, being all equal and 
independent, no one ought to harm another in his life, health, liberty, or pos-
session; for men being all the workmanship of one omnipotent and infinitely 
wise Maker—all the servants of one sovereign master, sent into the world by 
his order, and about his business—they are his property whose workmanship 
they are, made to last during his, not one another's, pleasure; and being fur-
nished with like faculties, sharing all in one community of nature, there can-
not be supposed any such subordination among us that may authorize us to 
destroy another , a s if we were mad e fo r on e another' s use s a s the inferio r 
ranks of creatures are for ours.177 

Hence, Lock e argued , whil e Go d gav e th e eart h t o al l humankin d t o 
share in common, Go d als o gave humankind th e ability to reason, enablin g 
each individual "to make use of [th e earth] to the best advantage of life an d 



n o PLEAS E D O N ' T W I S H M E A  MERR Y CHRISTMA S 

convenience." Moreover, eac h person ha s a  right t o th e "labo r o f hi s bod y 
and th e wor k o f hi s hands. " Whe n an y individua l take s a n objec t fro m 
nature an d mixe s i t wit h hi s o r he r labor , the n tha t objec t o r th e resultin g 
product become s th e "propert y o f th e laborer. " Lock e gav e th e followin g 
example: "He that i s nourished by the acorns he picked up under an oak, or 
the apple s h e gathere d fro m th e tree s i n th e wood , ha s certainl y appropri -
ated the m t o himself . Nobody ca n den y bu t th e nourishmen t i s his." If an 
individual's labo r take s a n objec t "ou t o f th e hand s o f natur e wher e i t wa s 
common an d belonge d equall y t o al l her children, " then th e individua l ha s 
"appropriated" th e objec t fo r hi m o r herself . Accordin g t o Locke , Go d 
effectively commande d tha t individuals have "private possessions."178 

For Locke, then, the state of nature is not a  state of war, but i t nonethe-
less entail s fear an d uncertainty. 179 Eac h person's possessions remai n "con -
stantly exposed to the invasion o f others [and ] very unsafe, very unsecure." 
Moreover, accordin g t o Locke , "every on e ha s th e executiv e powe r o f th e 
law of nature." Each person, that is , can punish transgressions o f his or her 
own rights , yet a s "men [are ] judges in their own case s [i t is apparent that ] 
self-love wil l make me n partia l t o themselve s an d thei r friends , an d . . . ill -
nature, passion , an d reveng e wil l carr y the m to o fa r i n punishing others. " 
Individuals therefor e ente r a  socia l contract : the y consen t t o joi n politica l 
or civi l societ y fo r th e "mutua l preservatio n o f thei r lives , liberties , an d 
estates, whic h [Lock e calls ] b y th e genera l nam e 'property.' " Indeed , th e 
"great an d chie f end " fo r politica l societ y i s t o protec t eac h individual' s 
property, includin g accumulate d possessions . I n addition , Lock e main -
tained tha t "th e firs t an d fundamenta l natura l law " o f politica l societ y i s 
"the preservatio n o f society. " T o tha t end , eac h individua l relinquishe s hi s 
or her power to punish transgressors t o the state , which settle s disputes by 
rules or laws applied indifferently t o all.180 

Locke insisted, however, tha t th e political power o f the stat e was neces-
sarily limited . Contrar y t o Hobbes , Lock e argue d tha t absolut e sovereig n 
power was inconsistent with self-preservation : 

Absolute arbitrary power or governing without settled standing laws can nei-
ther o f them consis t wit h th e end s o f societ y an d governmen t whic h men 
would not qui t the freedom o f the state of nature for, and tie themselves up 
under, were it not to preserve their lives, liberties, and fortunes, and by stated 
rules of right and property to secure their peace and quiet.181 

Consequently, Lock e recommende d variou s mechanism s t o ensur e tha t 
governmental power remain limited. In the "well-ordered commonwealth, " 
Locke argue d tha t ther e shoul d b e a  separatio n o f powers . Th e legislativ e 
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power is to make the laws, while the executiv e power is to enforc e th e law. 
Significantly, Lock e adde d tha t th e holder s o f th e legislativ e powe r mus t 
themselves be "subject t o the laws they have made." To Locke, this require-
ment wa s necessary for th e rule of law, and th e rule o f law was the prereq -
uisite fo r maintainin g freedom. 182 Moreover , Lock e maintaine d tha t th e 
legislative and executiv e powers shoul d b e exercised in pursuit o f the "pub -
lic good" o r "commo n good." 183 Any  rule r wh o seek s t o satisf y hi s o r he r 
"private ends " fail s t o ac t fo r th e publi c good, 184 an d suc h a  rule r ha s 
"deserted th e way of 'reason'" 185 an d has therefore separate d hi m or hersel f 
from th e political society. In these circumstances, the people have a "right of 
resisting" the tyrannica l governmenta l ruler—th e rule r who ha s failed t o ac t 
for th e publi c good , th e preservatio n o f society. 186 Locke , i t shoul d b e 
noted, extende d th e radica l Calvinis t positio n o f th e Frenc h Huguenots , 
articulated i n the previous century . The Huguenot s ha d develope d a  politi-
cal theor y o f resistance : magistrate s supposedl y ha d a  righ t t o resis t an y 
ruler who faile d t o pursu e th e welfar e o f the people . Locke, too, asserted a 
political theor y o f resistance—the righ t t o resis t arise s becaus e o f th e right s 
and welfare o f the people, not becaus e of religious duties—but Locke accen -
tuated th e individualism inheren t i n Calvinis t theology . For Locke, the righ t 
of resistance rests with each individual, not only with magistrates.187 

To b e sure , however , whil e Lock e declare d tha t th e "peopl e shal l b e 
judge"188 o f whe n resistanc e i s necessary , h e carefull y circumscribe d thi s 
right t o resist . As mentioned, Lock e intended t o justify resistanc e t o James 
II, wh o Lock e perceive d a s a n unjus t an d tyrannica l monarch , bu t Lock e 
readily accepte d Willia m an d Mar y a s th e ne w monarchs—subjec t t o con -
stitutional limitations . Locke , i n short , wa s no t a  revolutionar y egalitaria n 
dissatisfied wit h anythin g shor t o f democracy. 189 Hence , Lock e wrote : 
"[S]uch revolutions happe n no t upo n ever y little mismanagement i n public 
affairs. Grea t mistake s i n th e rulin g part , man y wron g an d inconvenien t 
laws, and al l the slip s o f human frailt y wil l be bor n b y the people withou t 
mutiny or murmur." 190 

Locke's politica l quietism—hi s advocac y o f onl y a  narrow righ t o f resis-
tance i n th e people—highlight s th e significanc e o f Calvinis t theolog y t o 
Locke's politica l thought. 191 I n fact , althoug h Lock e wa s mor e Anglica n 
than radica l Calvinis t o r Puritan , Lockea n politica l theor y ha s bee n calle d 
"political Calvinism." 192 I t i s worth recallin g tha t Locke' s mor e rationa l o r 
philosophical argumen t i n th e Secon d Treatis e wa s grounde d i n hi s mor e 
Scriptural argumen t an d conclusio n o f th e Firs t Treatise . On e o f Locke' s 
tasks wa s t o justif y movin g fro m th e universa l "equality  o f humankin d i n 
Adam"—a conclusio n o f th e Firs t Treatise—t o th e protectio n i n politica l 
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society o f disparat e property possession— a conclusio n o f th e Secon d Treat -
ise.193 I n thi s matter , Lock e undoubtedl y sough t no t onl y t o suppor t th e 
emergence o f capitalism in seventeenth-century Englan d bu t als o to bolste r 
the Calvinis t concep t o f th e callin g an d th e Protestan t wor k ethic . Indeed , 
Locke masterfull y reconcile d th e emergen t capitalisti c an d scientifi c (ratio -
nalistic) attitude s wit h th e dominan t Purita n theology. 194 Rationa l econom -
ics and politics harmonized wit h Christia n religion : as John Dun n observes , 
Locke was concerne d wit h protecting "thos e freedoms whic h ar e necessary 
for executin g th e responsibilities o f the calling." 195 Dunn adds : "Locke sa w 
man's genera l politica l dut y a s simpl y on e o f conscientiou s subservienc e 
[because of] it s aptness for the fulfilment o f God' s purposes fo r man." 196 To 
Locke, in political society , a  Puritan-flavored religiou s liberty and toleratio n 
coexisted with economic inequality and hence social differentiation. 197 

Locke's politica l theor y reflecte d hi s Calvinis t theolog y i n man y othe r 
ways. Fo r example , Lock e wrot e t o justif y resistanc e t o James I I primaril y 
because James attempte d t o forc e Roma n Catholicis m bac k o n th e Englis h 
people. Furthermore, like Hobbes, Locke retained a  belief in the eschatolog -
ical progress o f humankind. Again , like Hobbes, he though t tha t a  primary 
means o f progres s wa s fo r individual s t o ente r int o th e socia l contract , 
which reflecte d th e Calvinis t emphase s o n th e individua l an d th e covenant -
ing communit y (an d th e modernis t belie f i n human powe r t o reorde r soci -
ety). The significanc e o f Locke's theologica l convictions , however, emerge d 
most clearl y in hi s writings tha t expressl y focuse d o n religio n an d freedo m 
of conscience. 

For example , in Locke's Lette r Concerning Toleration , hi s conceptio n o f 
a churc h wa s distinctl y calvinistic . H e wrot e tha t a  churc h i s a  "fre e an d 
voluntary society, " o r in othe r words , a  congregation o f the faithful . Mos t 
important, Lock e derive d hi s view s bot h o n religiou s toleratio n an d o n 
political societ y fro m th e stric t Calvinis t disjunctio n betwee n th e spiritua l 
and th e temporal—whic h wa s grounded o n th e New Testamen t oppositio n 
between th e carna l worl d o f th e Jew s an d th e spiritua l worl d o f th e 
Christians. Echoing centra l themes o f the Secon d Treatise, Locke argue d i n 
the Lette r tha t althoug h human s hav e immorta l souls , they mus t liv e thei r 
temporal live s o n thi s earth . Thus , t o provid e fo r th e protectio n o f thei r 
possessions, individual s consen t t o ente r int o politica l society . Th e legisla -
tive power ought therefor e "t o be directed [to ] the temporal good and out -
ward prosperity o f the society." 198 

With regar d t o eterna l salvation , Lock e emphaticall y subscribe d t o th e 
Calvinist stres s o n th e individual' s inne r facult y o f conscienc e a s enablin g 
one t o receiv e th e trut h o f Jesus. Accordin g t o Locke , "[a]l l th e lif e an d 
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power of true religion consis t in the inward and full persuasion o f the mind ; 
and faith is not faith without believing. " Because salvation is purely a private 
concern o f eac h individual' s conscience , Lock e reasone d tha t "n o bod y 
ought to be compelled in matters of religion either by law or force." Despite 
the "outward force" that the government exercise s over temporal affairs, th e 
government canno t alte r a n individual' s "inwar d persuasio n o f th e mind. " 
Although Lock e allowe d tha t civi l magistrates , lik e al l Christians , ca n 
attempt t o persuad e individual s t o convert , h e insiste d tha t eac h perso n 
must retai n complet e religious liberty—freedom o f conscience . "[Ejvery on e 
should d o wha t h e i n hi s conscienc e i s persuaded t o b e acceptabl e t o th e 
Almighty." Locke's conceptio n o f freedom o f conscience mirrored th e Ne w 
Testament doctrin e regardin g Jew s an d Christia n evangelizing : Christian s 
should see k t o persuad e bu t no t coerc e Jewish conversion . I n fact , Lock e 
expressly tie d religiou s toleratio n an d freedo m o f conscienc e t o thi s Ne w 
Testament doctrine : 

Now if we acknowledge that such an injury [baptism ] may not be done unto 
a Jew, as to compel him against his own opinion, to practise in his religion a 
thing that is in its nature indifferent; ho w can we maintain that any thing of 
this kind may be done to a Christian?199 

For Locke, then, the commitmen t t o toleratio n an d freedom o f conscienc e 
in political society extended th e New Testamen t toleratio n o f the Jews wri t 
large. 

To Locke, "liberty of conscience i s every man's natura l right."200 Hence , 
good governmen t goe s hand in hand wit h religious liberty : a  ruler o r mag -
istrate wh o properl y pursue s th e publi c goo d shoul d no t infring e o n th e 
freedom o f conscience . I f a  rule r di d no t follo w th e publi c good , Lock e 
explicitly declare d tha t th e individual' s (Christian ) religiou s conscienc e 
took priority over the laws of the political society : 

But some may ask: 'What i f the magistrate shoul d enjoi n an y thing 'by his 
authority, tha t appear s unlawfu l t o th e conscienc e o f a  private 'person? ' I 
answer: That i f government b e faithfully administered , an d th e counsel s of 
the magistrate be indeed directed to the publick good, this will seldom hap-
pen. But if perhaps i t do s o fall out , I  say, that suc h a  private person i s to 
abstain fro m th e actio n tha t h e judges unlawful ; an d h e i s to underg o th e 
punishment, which it is not unlawful for him to bear.201 

Significantly, Lock e differe d fro m hi s predecessor s (i n Englis h politica l 
theory) b y no t linkin g freedo m o f conscienc e wit h th e establishmen t o f a 
national church . T o th e contrary , Lock e wrote : " I affir m tha t th e magis -
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trate's powe r extend s no t t o th e establishin g o f an y article s o f faith , o r 
forms o f worship , b y th e forc e o f hi s laws. " In fact , Lock e expressl y an d 
forcefully distinguishe d "betwee n th e church and state" : 

[T]he church itself is a thing absolutely separate and distinct from the com-
monwealth. Th e boundarie s o n bot h side s ar e fixed and immoveable . H e 
jumbles heave n an d eart h together , th e thing s mos t remot e an d opposite , 
who mixes these societies ; which are in their original, end, business, and in 
every thing, perfectly distinct, and infinitely different fro m each other.202 

Locke's imagery i s boundary oriented : churc h an d stat e belong i n separat e 
and bounde d sphere s (whic h obviousl y paralle l th e spiritua l worl d o f 
Christians an d th e carna l worl d o f Jews).203 Lock e argued , then , tha t n o 
one bu t a n atheis t o r a n individua l pledgin g allegianc e t o a  foreig n rule r 
should suffe r civi l disabilitie s becaus e o f religion. 204 Eve n Jews ar e toler -
ated: "[N ] either Paga n no r Mahometan , no r Jew , ough t t o b e exclude d 
from th e civi l right s o f th e commonwealth , becaus e o f hi s religion . Th e 
Gospel command s n o suc h thing." 205 Lock e added , moreover , tha t th e 
government shoul d no t restric t action s in religious rites , such a s the killin g 
of animals , that ar e otherwise permissible . But, he noted, generall y applica -
ble laws can restrict religious conduct : "Those thing s that ar e prejudicial t o 
the commonwea l o f a  people i n thei r ordinar y use , an d ar e therefor e for -
bidden by laws, those things ought not to be permitted to churches in their 
sacred rites." 206 Mor e important , a s Michae l McConnel l notes , Lock e 
accepted "governmen t financia l suppor t o f stat e religio n an d neve r con -
demned th e Englis h syste m o f supportin g th e churc h wit h taxes ; indeed , 
he serve d a s secretar y t o th e Lor d Chancello r fo r th e presentatio n o f 
benefices—that is , the dispensin g o f religiou s patronage." 207 Hence , i n th e 
end, Lock e advocate d onl y a  partial disestablishmen t o f religion : th e stat e 
should no t enforc e an y particula r creed s o r liturgies , bu t i t ca n suppor t a 
church financially . 

Locke's Lette r preceded th e religion clause s o f the U.S.  Constitution b y 
more tha n a  century , ye t hi s linkag e o f freedo m o f conscienc e wit h (a n 
albeit partial ) disestablishmen t closel y foreshadowe d th e firs t amendment . 
For that reason, it is most importan t t o recognize tha t despit e Locke's will-
ingness t o tolerat e Jews an d othe r religiou s outgroups , h e di d s o wit h th e 
explicit assumption tha t the society nonetheless would remain Christian . 

Shall we suffer a  Pagan to deal and trade with us, and shall we not suffer him 
to pray unto and worship God? If we allow the Jews to have private houses 
and dwelling s amongs t us , why shoul d w e no t allo w the m t o hav e syna -
gogues? Is their doctrin e mor e false , thei r worship mor e abominable , o r is 
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the civil peace more endangered, by their meeting in public than in their pri-
vate houses? But if these things may be granted to Jews and Pagans, surely 
the conditio n o f an y Christian s ough t no t t o b e wors e tha n theirs , i n a 
Christian commonwealth.208 

To b e clear , then , toleratio n di d no t mea n respec t an d ful l equalit y fo r 
religious outgroups . Lock e reasone d tha t i f eve n Jews ar e allowed , the n 
surely differen t Christia n sect s als o mus t b e tolerated . In  fact , i n Locke' s 
later essa y Th e Reasonablenes s o f Christianity , publishe d i n 1695 , h e 
repeated man y o f th e standar d antisemiti c accusation s o f th e Ne w 
Testament. For example , Locke argued tha t al l of humanity, including Jews 
and Gentiles , i s staine d b y origina l sin . Judaism coul d no t justif y o r sav e 
individuals becaus e Jewish la w wa s impossibl e t o follow. 209 Hence , befor e 
the comin g o f Jesus, "n o on e the n coul d hav e eterna l lif e an d bliss. " Afte r 
Jesus, justificatio n coul d b e gaine d onl y b y obeyin g th e "la w o f faith " o f 
the Ne w Testament , whic h "i s oppose d t o th e 'la w o f works' " o f th e Ol d 
Testament.210 Moreover , accordin g t o Locke , Jewish la w prepare d fo r th e 
coming of Jesus as Christ and the law of faith. Yet , the Jews failed to under -
stand thei r ow n Scriptur e concernin g th e Messiah , an d henc e the y stub -
bornly refuse d t o accep t Jesus . Jesu s therefor e "sharpl y rebuk e [d] thei r 
hypocrisy, vanity , pride, malice, covetousness, and ignorance." 211 The Jews 
then trie d desperatel y t o destro y Jesus an d ultimatel y wer e responsibl e fo r 
his death, crying "Crucify him." 212 

If Locke di d no t respec t th e religiou s views and practices o f outgroups , 
why di d he advocat e disestablishmen t whe n other s ha d not ? Afte r all , pre-
vious writer s ha d similarl y grounde d freedo m o f conscienc e o n th e Ne w 
Testament insistenc e tha t Jews mus t confes s thei r erro r an d guil t an d thu s 
convert withou t bein g coerced , ye t thos e othe r writer s foun d n o inconsis -
tency betwee n freedo m o f conscienc e an d a n establishe d church . Lock e 
differed fro m hi s predecessors i n a t leas t on e importan t way : hi s historica l 
self-understanding an d experiences. 213 Harringto n previousl y ha d opene d 
the possibility o f understanding Englis h political development s i n a  histori-
cal manner; fo r Harrington , a  rational scientifi c attitud e require d attentio n 
to history . Lock e thu s coul d readil y dra w upo n suc h a  historica l attitude , 
but compare d wit h Harringto n (an d Hobbe s too) , Lock e ha d thirt y year s 
more o f significan t historica l experience . And base d largely on tha t histori -
cal experience, Locke advocated (a t least partial) disestablishmen t a s a mat-
ter o f politica l expediency : experienc e ha d reveale d tha t a  ful l religiou s 
establishment cause d civi l strife. Locke observed : "I t i s not th e diversit y o f 
opinions, whic h canno t b e avoided , bu t th e refusa l o f toleratio n t o thos e 
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that are of different opinions , which might have been granted, that has pro-
duced al l the bustles and wars, that have been in the Christian world, upo n 
account o f religion."214 Disestablishment a s a component o f toleration was 
forced upo n th e Christian sect s as a matter o f political survival . Moreover , 
Locke suggeste d tha t any toleration o f outgroup religion s was merely inci-
dental t o the primary en d of protecting Christianity . I n the very firs t sen -
tence o f Locke' s Letter , h e declare d tha t h e woul d addres s th e "mutua l 
Toleration o f Christian s i n their differen t profession s o f religion."215 Onc e 
again, then, for Locke, toleration did not mean respec t and full equalit y for 
non-Christian religions . 

C H U R C H A N D STAT E A T T H E 

E N D O F T H E S E V E N T E E N T H C E N T U R Y 

The sixteent h and seventeenth centurie s significantl y transforme d th e insti-
tutions o f churc h an d state . Durin g th e Middle Age s i n wester n Europe , 
the Roma n Catholi c Churc h ha d emerged a s a hierarchical institution , lik e 
a state , competing with secula r rulers for political and social power. Durin g 
this period, the concept o f separation o f church and state coul d be under-
stood readil y a s reflectin g th e differentiate d (ye t overlapping ) sphere s o f 
power o f the respective socia l institutions—churc h an d state. But with the 
coming o f the Reformation, th e church i n Protestant countrie s n o longe r 
was comparable to a state. In Protestantism, the church no longer stood as 
a government-lik e socia l institutio n competin g wit h state s fo r tempora l 
power. Instead, the church became the congregation o f the faithful, spread -
ing throughou t th e socia l body . I n the Protestant er a (including today ) in 
western society , th e concep t o f separatio n o f churc h an d stat e becam e 
somewhat problematic : church and state no longer clearl y existed as com-
parable an d competing societa l (an d temporal) institution s wit h separabl e 
spheres of power. Indeed, in many instances, as in England, the ruler of the 
state became the official leade r of the church. 216 

Yet, the conceptio n o f separat e sphere s o f power fo r churc h an d stat e 
did not totally disappear ; rather, it metamorphosed. Wherea s the notion of 
separate societa l (an d temporal) institution s n o longer seeme d a s apropos , 
greater stres s was placed o n a distinction betwee n th e temporal an d spiri-
tual spheres—wit h thi s distinctio n arisin g fro m th e New Testamen t anti -
semitic oppositio n betwee n Jewis h carnalit y an d Christia n spirituality . 
Indeed, i n Calvinis t theology , th e tw o sphere s becam e completel y dis -
jointed. So , in the temporal sphere , th e state coul d regulat e conduc t an d 
could eve n impos e a  national church . Yet , in the spiritual sphere , freedo m 
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of conscience had to b e protected—as a  Protestant theologica l necessity—i n 
order t o ensur e th e possibilit y o f tru e Christia n faith . Lik e th e distinctio n 
between th e tempora l an d spiritua l spheres , thi s conceptualizatio n o f free -
dom o f conscienc e aros e from Ne w Testamen t doctrina l antisemitism—th e 
mandate tha t Jews shoul d b e persuaded bu t canno t b e compelle d t o con -
vert. By the end of the seventeenth century , many conceived o f salvation as 
Locke did , as a purely private concern ; the stat e might atten d t o socia l and 
political progress , but salvatio n wa s solel y for th e individual . Finally , while 
freedom o f conscienc e (a s a  theologica l requirement ) initiall y appeare d t o 
go han d i n han d wit h a n establishe d church , th e eventua l politica l strif e 
between th e various Christian sect s led to the proposal of disestablishment . 
Since the official establishmen t o f a single Christian cree d had led inevitably 
to resistanc e an d turmoil , the n a s a  matte r o f politica l expediency , officia l 
governmental disestablishmen t an d toleratio n o f multipl e sect s becam e 
imaginable—especially in a society nonetheless dominate d b y Christians. 

Meanwhile, b y th e en d o f th e seventeent h century , th e moder n sover -
eign state—a supreme and centralized political authority subjec t t o constitu -
tional limitations—ha d clearl y emerged. 217 I n term s o f politica l reality , 
perhaps th e most importan t facto r i n the developmen t o f the stat e was th e 
collapse o f th e Roma n Catholi c Church' s hegemoni c hol d ove r wester n 
Christendom. Wit h th e Reformation , th e secula r rule r (especiall y i n Prot -
estant countries ) n o longer , a s a  practica l matter , share d politica l powe r 
with th e Catholi c Churc h hierarchy . Furthermore , drive n b y a n economi c 
expansionism tha t wa s fuele d largel y b y th e imperialisti c appropriatio n o f 
the Americas , absolutis t state s i n continenta l Europe—particularl y Franc e 
and Spain—aros e and solidifie d thei r power durin g the sixteent h an d seven -
teenth centuries. 218 Finally, in England, the long traditions o f parliamentari-
anism and common law combined with the eventua l exhaustion o f all sides 
in the long-running chao s o f the seventeenth centur y to produce a  political 
and religiou s compromise : a  sovereig n stat e consistin g o f a  monarch cho -
sen b y the peopl e an d subjec t t o clea r constitutiona l limitations . A  degre e 
of religious liberty and toleration was granted a s a political measure . 

In term s o f politica l theory , variou s writer s adde d differen t element s t o 
the conceptio n o f th e stat e until , finally , th e ide a o f th e moder n sovereig n 
state wa s full y formed . Bodin , fo r example , propose d th e existenc e o f a n 
absolute monarc h wit h unshare d powe r i n orde r t o ensur e civi l peace an d 
order. Hobbes likewise posited a n absolute sovereign , but his sovereign was 
a stat e forme d b y th e peopl e throug h a  socia l contract . T o Hobbes , th e 
people an d th e ruler s al l acted i n thei r ow n interests ; the notio n o f a  com -
mon o r public good wa s rejected a s nonsensical. Yet Harrington, writin g a t 
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around th e sam e tim e a s Hobbes , recommende d th e creatio n o f a n 
absolute sovereig n wit h governmenta l structure s tha t woul d ensur e th e 
pursuit o f th e publi c good , no t th e privat e interest s o f th e rulers . Finally , 
Locke conceived o f the people, through a  social contract , creatin g a  sover -
eign stat e devote d t o th e publi c good—th e protectio n an d preservatio n o f 
the people' s lives , liberties , an d possessions . No t onl y wa s Locke' s sover -
eign stat e subjec t t o constitutiona l limitations , bu t eac h individua l subjec t 
also retained the right to resist the rulers if they became corrup t o r tyranni -
cal. Whereas Harringto n ha d merge d th e pursui t o f the public or commo n 
good with a conception o f the subject a s virtuously participating in govern-
ment, Locke combined a  conception o f the public good with the calvinisti c 
individualism tha t ha d appeare d clearl y i n Hobbesia n theory . T o a  grea t 
extent, for Locke , the public good amounte d t o th e mutual protection o f a 
Calvinist freedo m o f conscienc e an d a  capitalis t economi c system . Con -
sequently, with thei r disparate conception s o f the common good , Harring -
ton an d Lock e als o understoo d propert y an d it s importanc e i n differen t 
ways. Harringto n stresse d a  wid e distributio n o f propert y t o promot e a 
civic republican government , whil e Lock e emphasize d th e privat e produc -
tion and possession o f property.219 

Finally, i t i s wort h highlightin g ho w th e theologica l an d theoretica l 
developments o f Protestantis m an d th e sovereig n stat e reinforce d eac h 
other. Wit h th e collaps e o f th e Catholi c Church' s hegemony , th e Churc h 
no longe r remaine d a s an equa l an d viabl e competito r agains t th e stat e fo r 
political power. In light of this reality, the turn o f Protestantism t o the spiri-
tual spher e a s it s ow n uniqu e domai n wa s strategicall y beneficia l t o th e 
aggrandizement o f Christian socia l power. In effect, Protestantis m concede d 
a lost cause—th e competition fo r tempora l and political power—to the stat e 
and henc e helpe d t o reinforc e th e state' s clai m t o absolut e powe r i n th e 
secular sphere . Th e state , fo r it s part , wa s mor e tha n willin g t o impos e 
certain Christia n creed s s o lon g a s doin g s o di d no t seriousl y undermin e 
political stability . A t th e sam e time , b y emphasizin g spiritua l salvation , 
the Protestan t churche s increase d thei r ow n socia l powe r b y spreadin g 
throughout th e socia l body an d developin g a s a  new typ e o f socia l institu -
tion: a  congregatio n o f th e faithful . Withou t relyin g heavil y o n a  churc h 
hierarchy imposin g it s powe r fro m above , th e Protestan t churche s illus -
trated tha t a  more populis t symboli c imagery coul d generat e a n enormou s 
ideological hold over a society. 



CHAPTER 6 

The North American Colonie s 

T H E EARL Y Y E A R S : C A L V I N I S T R O O T S 

For th e mos t part , th e Nort h America n colonie s bega n a s religiousl y an d 
culturally Protestant , an d afte r a  brief period o f slippage , they then becam e 
even mor e so. 1 The firs t Europea n natio n t o gai n a  significan t foothol d i n 
the America s wa s Spain , whic h wa s Roma n Catholic , bu t Spai n predomi -
nantly influence d Sout h an d Centra l America . I n North America , th e chie f 
long-term consequenc e o f Spanis h exploratio n wa s t o spu r greate r effort s 
by the English an d th e French . France , also primarily Roman Catholic , ini-
tially gaine d a  footin g i n Nort h Americ a bu t ultimatel y ha d littl e lastin g 
effect i n th e colonie s tha t eventuall y becam e th e Unite d States . Althoug h 
some Frenc h cam e t o Nort h Americ a inspire d b y a  missionar y zea l fuele d 
by a desire to comba t th e Protestan t successe s in Europe, far fewe r Frenc h 
than Englis h wer e incline d t o emigrate . Mor e important , Franc e an d 
England repeatedl y clashe d i n Nort h America , sparke d b y bot h economi c 
competition fo r empir e an d religiou s rivalry . Tim e an d again , Englan d 
emerged victoriou s fro m thes e conflicts , s o tha t France' s Roma n Catholi c 
presence dwindled . A s Sydne y Ahlstro m notes , becaus e th e Protestant -
Catholic hostilit y animate d thes e dispute s betwee n Englan d an d France , 
"the mos t endurin g effec t o f Ne w Franc e o n th e Britis h colonie s wa s t o 
intensify a n alread y vehemen t hatre d o f 'popery.'" 2 Hence , o f th e majo r 
imperial power s o f Europe , Englan d emerge d a s th e mos t influentia l i n 
North America . 

The firs t permanen t Englis h settlemen t i n Nort h Americ a wa s a t 
Jamestown, Virginia , in 1607 . The initia l band o f 10 5 colonist s wa s funde d 
largely b y a  coalitio n o f Englis h merchants , th e Virgini a Company , whic h 

119 



120 PLEAS E D O N ' T W I S H M E A  MERR Y CHRISTMA S 

sought t o establish a trading post an d to reap substantia l profits.3 Althoug h 
less important tha n economi c profits, religious concerns also motivated th e 
Company an d th e settlers . They sough t t o preempt Roma n Catholicis m i n 
this par t o f th e worl d an d t o sprea d Protestantis m furthe r b y evangelizin g 
the Nativ e Americans . Th e Firs t Charte r o f Virginia specifie d thi s evangeli -
cal mission: 

[S]o noble a Work [may] by the Providence of Almighty God, hereafter tend 
to th e Glor y of his Divine Majesty, i n propagating o f Christia n Religio n t o 
such People , a s ye t liv e i n Darknes s an d miserabl e Ignoranc e o f th e tru e 
Knowledge an d Worshi p o f God , an d ma y i n tim e brin g th e Infidel s an d 
Savages, living in those parts , to human Civility , and to a  settled and quiet 
Government.4 

While this first settlemen t tenaciousl y survived , it was initially unsuccessful . 
Facing numerous obstacles , the population gre w slowly , and a s a commer -
cial venture , th e colon y los t money . B y 1624 , James I  s o distruste d th e 
Virginia Compan y tha t h e annulle d it s charte r an d transforme d Virgini a 
into a  royal colony. At this point, the Anglican Churc h becam e entrenche d 
in Virginia , an d i t woul d remai n predominan t ther e throughou t th e 
American Revolution . Churc h establishmen t i n Virgini a officiall y imposed , 
among othe r matters , th e cree d o f th e Thirty-nin e Article s o f Religion, th e 
Anglican liturgy , churc h attendance , and a  tax (o r tithe) fo r th e suppor t o f 
the churches and ministers. 5 

While th e Jamestown , Virginia , settlemen t struggled , anothe r Englis h 
colony prove d mor e successful . I n 1607 , a  grou p o f Englis h Separatists -
Puritans committe d t o establishin g congregation s totall y apar t fro m th e 
Church o f England—fle d Englan d fo r Holland . Stil l dissatisfied , thes e 
Separatists joine d wit h other s stil l i n Englan d t o secur e fro m Jame s I  a 
modicum o f religiou s freedo m i n exchang e fo r thei r settlemen t i n Nort h 
America. In 162 0 they se t sai l on the Mayflower fo r America , landing (acci -
dentally) i n Plymouth , Ne w England. 6 Befor e leavin g th e ship , th e 10 2 
Pilgrims officiall y constitute d thei r communit y b y agreein g t o a  typicall y 
Calvinist covenant : 

Having undertaken for the Glory of God, and Advancement of the Christian 
Faith, and the Honour of our King and Country, a Voyage to plant the first 
Colony in the northern Parts of Virginia; Do by these Presents, solemnly and 
mutually, in the Presence o f Go d an d on e another , covenan t an d combin e 
ourselves togethe r int o a  civi l Bod y Politick , fo r ou r bette r Orderin g an d 
Preservation, and Furtherance of the Ends aforesaid 7 
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This firs t Englis h colon y i n Ne w Englan d gre w slowly—b y 1630 , onl y 
about 30 0 people live d in Plymouth—but i n tha t year , approximatel y 100 0 
settlers arrive d a t th e Massachusett s Ba y Colony , centere d i n th e Bosto n 
area. Th e "Grea t Migration " o f Puritan s fro m Englan d t o Massachusett s 
had begun ; b y 1642 , nearl y 20,00 0 Englis h ha d arrive d a t Massachusett s 
Bay. Wherea s th e earlie r Pilgrim s ha d bee n mainl y Separatists , mos t o f 
these late r Purita n immigrant s wer e Congregationalists—mor e moderat e 
than th e Separatist s insofar a s they were willing , at leas t formally , t o main -
tain ties to the Church of England. 8 

When th e Puritans moved from Englan d to New England , they radically 
transformed thei r ow n socia l rol e (o r structura l position ) i n th e broade r 
society. In England, they were oppositionists—religiou s outsider s subjec t t o 
varying degree s o f oppression . Th e Purita n movemen t develope d i n th e 
context o f thi s particula r socia l rol e i n England . Fo r instance , Puritanis m 
rang wit h a n unmistakabl e (albei t perverse ) populis m tha t undoubtedl y 
appealed t o man y English below th e leve l of the nobility . According t o th e 
Puritan conception s o f origina l si n an d huma n depravity , al l humans , 
regardless o f thei r statio n i n life , ar e equall y deprave d an d hav e th e sam e 
likelihood o f eithe r bein g grante d grac e o r bein g doome d t o damnation . 
Such populist , egalitaria n tone s perfectl y suite d a n oppositionis t group . 
Once i n Ne w England , however , th e Puritan s suddenl y foun d themselve s 
in a  radicall y differen t socia l position. 9 No w the y wer e th e leader s an d 
insiders o f th e society ; fro m th e outset , th e America n societ y o f trans -
planted European s develope d wit h th e Puritan s structurall y entrenche d a t 
the apex. Predictably, they sought t o maintain thei r newfound dominance . 

Consequently, whil e th e basi c theologica l principle s o f Puritanis m 
remained th e sam e bot h insid e an d outsid e o f Ol d England , th e Ne w 
Englanders bega n t o emphasiz e differen t points . For example , upon reach -
ing New England , freed o f persecution, th e Puritans experience d a  burst o f 
evangelical preaching, as one of their primary concerns "wa s to satisf y thei r 
long-starved appetite s fo r sermons." 10 More important , th e Massachusett s 
Puritans neede d t o develo p a  highl y nuance d conceptio n o f th e relation s 
between churc h an d stat e t o (supposedly ) harmoniz e thei r Congrega -
tionalism with thei r position o f authority i n New Englan d society . In som e 
ways, th e Puritan s conceive d o f th e stat e a s closel y relate d t o th e church . 
Undoubtedly, the "hear t o f the New England Way" was the covenant. 11 To 
agree t o th e churc h covenan t becam e th e mean s fo r ful l participatio n i n 
both religiou s an d civi l society. 12 Yet , i n orde r t o b e abl e t o agre e t o (o r 
own) th e covenant , on e mus t firs t hav e atteste d t o a  persona l conversio n 
experience. John Winthrop , th e firs t governo r o f th e Massachusett s Ba y 
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Colony, describe d hi s conversio n experience , whic h wa s typical . H e firs t 
came to kno w his own tota l depravity an d unworthiness , and he then ros e 
up becaus e o f Jesus: "[E]ver y promis e I  though t upo n hel d fort h Chris t 
unto me , saying, ' I am thy salvation."' 13 Suc h a conversion experienc e wa s 
not a  sudde n o r immediat e event ; i t usuall y require d hearin g sermon s an d 
conferring wit h minister s durin g " a long period o f intensive an d prolonge d 
introspection."14 A  properl y relate d o r explaine d conversio n experienc e 
signified t o th e church' s ministe r an d congregant s tha t th e individua l ha d 
been touche d b y God' s grace—tha t th e perso n wa s a  "visibl e saint"—an d 
therefore coul d becom e a  membe r o f th e church. 15 Minister s suc h a s th e 
early Cambridg e pasto r Thoma s Shepar d devote d man y sermon s t o con -
version, exhortin g "believer s t o pursu e diligentl y th e divinel y appointe d 
'means' fo r salvatio n an d assuranc e and , fo r furthe r proof , introspectivel y 
search fo r th e 'signs ' o r 'evidences ' tha t Go d ha d performe d a  wor k o f 
grace i n thei r lives." 16 Onc e a n individua l becam e a  churc h membe r (usu -
ally through a  vote o f the congregation) , he or she enjoyed significan t ben -
efits. Whil e al l residents ha d t o atten d churc h an d pay taxe s t o suppor t it , 
only tru e churc h member s coul d receiv e th e all-importan t Lord' s Supper . 
More significan t (politically) , onl y mal e churc h member s coul d attai n ful l 
civil citizenship, including suffrage. 17 

Hence, whereas English Puritanism pulsed with an undercurrent o f pop-
ulism, New England Puritanism seeme d t o justify elitis m (which , of course , 
fit th e dominan t socia l positio n o f th e Ne w Englanders) . Th e Massachu -
setts Ba y Puritans reconcile d thei r emphasi s o n th e conversio n experienc e 
with the standar d Calvinis t concep t o f predestination t o legitimate the civi l 
and religious rule of the few. Kai Erikson notes : 

The truth as seen by the Puritans was wholly clear. God had chosen an elite 
to represent Him on earth and to join Him in Heaven. People who belonged 
to this elite learned of their appointment through the agency of a deep con-
version experience, giving them a special responsibility and a special compe-
tence to control the destinies of others.18 

While, o n th e on e hand , th e Ne w Englan d Puritan s conceive d o f th e 
state a s closel y relate d t o th e church , o n th e othe r hand , the y simultane -
ously understoo d th e churc h an d th e stat e t o b e distinc t institutions . A s 
John Cotto n explained , "God' s institution s (suc h a s th e governmen t o f 
church and of commonwealth) ma y be close and compact , and co-ordinat e 
one t o another , an d ye t no t confounded." 19 Hence , fo r example , th e 
Puritans decide d tha t th e office s o f th e churc h an d th e civi l governmen t 
should b e differentiate d an d tha t excommunicatio n shoul d no t promp t 
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automatic loss o f civi l office. Mor e important , th e New Englander s initiall y 
opposed th e civi l (official ) impositio n o f Purita n religiou s orthodoxy . I n 
England during the first half of the seventeenth century , neither Puritans nor 
Anglicans believe d tha t th e state , a s a  matte r o f politica l principle , shoul d 
tolerate religious diversity ; rather, the state should seek to impose a  unifor m 
national religion. The New England Puritans believed similarly , but for mor e 
than on e reason the y a t first  opposed th e officia l impositio n o r codificatio n 
of thei r religiou s orthodoxy . A s Congregationalists , the y wer e strongl y 
committed t o protectin g th e autonom y o f eac h congregation. 20 Puritan s 
should find religious truth for themselves directl y from th e Bible; the officia l 
imposition o f a  confession , note d Richar d Mather , "dot h seem e t o abridg e 
them o f tha t liberty." 21 John Winthro p offere d a  more politica l justification : 
legal codification o f Puritan orthodox y woul d invite unwelcome an d unnec-
essary scrutiny from roya l officials bac k home in England.22 

Despite th e lack o f a  state-imposed orthodoxy , th e earl y Massachusett s 
Bay leader s neve r intende d t o tolerat e religiou s diversit y i n thei r colony . 
Instead, the y expecte d tha t Purita n religiou s hegemon y coul d b e main -
tained without th e officia l impositio n o f orthodoxy . The y sough t therefor e 
to enforce uniformity , no t through stat e authority but through unofficia l o r 
non-governmental means : churc h attendance , sermons , publi c censur e o f 
heresy, social stigmatization, participation i n (o r owning) the covenant , an d 
other non-governmenta l (o r private ) sanctions. 23 Libert y o f conscienc e 
meant, in the words o f Winthrop, the "libert y wherewith Chris t hath mad e 
us free." 24 Thi s earl y Purita n mode l o f unofficia l orthodox y throug h d e 
facto establishmen t woul d prov e t o b e enormousl y importan t ove r th e 
long ter m o f America n history. 25 Protestantis m coul d surviv e an d eve n 
flourish b y allowin g it s congregationa l vine s t o sprea d throughou t th e 
social bod y withou t officia l stat e establishmen t (thoug h th e stat e alway s 
supported the churches) . 

This earl y New Englan d Purita n resistanc e t o state-impose d orthodox y 
tended t o highligh t th e typica l Calvinis t emphasi s o n th e conscienc e o f th e 
individual. Th e Calvinis t disjunctio n o f th e spiritua l an d tempora l wa s 
most pronounced : civi l law could no t enforc e religiou s orthodox y becaus e 
true fait h aros e fro m followin g one' s conscienc e t o th e trut h o f Jesu s 
Christ. Nevertheless , th e Massachusett s Puritan s themselve s quickl y 
wavered fro m thi s earl y commitmen t t o d e fact o establishmen t alone . Kai 
Erikson observes : 

In theory, at least, each soul was left to negotiate his own way to heaven and 
was encouraged t o ac t upon th e promptings o f his own conscience , but in 
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fact, a n administrative machiner y was slowly developing t o mak e sure tha t 
each private conscienc e wa s rightly informed an d loya l to th e policies and 
programs of the state.26 

Before long , thi s administrativ e machiner y include d civi l law s tha t rein -
forced th e impose d Purita n orthodoxy . I n 1641 , the Colon y adopte d a  bil l 
of rights calle d the Body of Liberties. While these provisions were intende d 
mainly t o contro l th e discretio n o f magistrates , the y als o implicitl y 
imposed Congregationa l Puritanism . In effect , th e religious provisions pro -
tected th e religiou s freedo m t o b e a  Congregationalis t an d nothin g else . 
Section 9 5 was entitle d " A Declaration o f the Liberties the Lord Jesus hat h 
given to the Churches." It provided in part: 

1. All the people of god within this Jurisdiction who are not in a church way, 
and b e orthodo x i n Judgement, an d no t scandalou s i n life , shal l have ful l 
libertie to gather themselves into a Church Estaite. Provided they doe it in a 
Christian way , with du e observatio n o f th e rule s o f Chris t reveale d i n his 
word. 2 . Every Churc h hat h ful l libertie s t o exercis e al l the ordinance s o f 
god, according to the rules of scripture. 3. Every Church hath free libertie of 
Election and ordination of all their officers fro m time to time, provided they 
be able, pious and orthodox.27 

The religiou s provision s o f th e Bod y o f Libertie s wer e the n statutoril y 
enacted i n 164 8 a s part o f a  legal code , which als o require d attendanc e a t 
church (absenc e wa s punishabl e b y a  fine) , impose d mandator y publi c 
charges (taxes ) t o suppor t th e church , and provided fo r th e punishment o f 
contemnors o f Jesus Chris t and God' s holy ordinances. 28 

Long befor e th e Massachusett s Ba y colonist s codifie d thei r Purita n the -
ology, the y ha d unequivocall y reveale d thei r primar y purpos e fo r comin g 
to America : t o creat e a  Christia n society , bot h ecclesiasticall y an d politi -
cally. O n th e shi p comin g fro m England , John Winthro p underscore d th e 
assumed coordinatio n o f churc h an d stat e (a s wel l a s th e importanc e o f 
covenant): 

It is of the nature and essence of every society to be knit together by some 
covenant, either expressed or implied Fo r the work we have in hand, it is 
by mutual consent, through a special over-ruling providence and a more than 
ordinary approbation of the churches of Christ, to seek out a place of cohab-
itation an d consortship , unde r a  du e for m o f governmen t bot h civi l an d 
ecclesiastical.29 

I d o no t mea n t o sugges t tha t religio n wa s th e sol e motivatio n fo r th e 
Puritan migratio n t o Nort h America . I t wa s not . Th e Puritan s ha d man y 
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reasons t o leav e England , includin g th e economi c opportunitie s o f Ne w 
England. I t shoul d b e recognized , though , tha t economi c an d religiou s 
opportunities wer e intertwined. 30 Th e Massachusett s Ba y Colon y 
promised a n opportunity t o belon g t o a  pure Reformed Church , a s well as 
an opportunit y t o fulfil l th e Protestan t wor k ethic . A s earl y a s 1624 , fo r 
instance, a  reverend i n England dre w upo n th e conjunctio n o f Puritan reli -
gion an d vigorou s wor k t o plea d wit h James I  fo r mor e roya l suppor t o f 
the colonies. Religious conviction required greate r challenges for labor : 

Our so long continued rest and peace .. . ou r unspeakable idleness and dis-
solute life, have so corrupted and in manner effeminated ou r people generally 
. . . tha t they cannot endure the hearing, much lesse the doing of any labori-
ous attempts , o f an y thin g tha t shal l b e troublou s o r an y whi t dangerou s 
unto them. 

Hence, althoug h religio n alon e di d no t promp t th e Purita n migration , 
even economi c opportunis m wa s tinged wit h Purita n conviction . Earl y on , 
the Massachusetts Ba y colonists viewed themselves a s establishing a  "Citt y 
upon a  Hill," a new Israel in the American wilderness. 32 They looked upo n 
their settlemen t "a s a  littl e mode l o f th e gloriou s kingdo m o f Chris t o n 
earth."33 Fo r th e Congregationalists , "th e Wor d o f Go d wa s clea r an d 
explicit," an d anyon e wh o refuse d t o accep t th e Purita n understandin g o f 
God's Wor d was , quit e simply , unwelcom e i n th e Massachusett s Ba y 
Colony.34 I n typica l Calvinis t fashion , fo r example , the colonist s expresse d 
great respec t fo r th e Ol d Testament—i n thei r minds , afte r all , they consti -
tuted th e ne w Israel—bu t the y disdaine d Judaism an d rea l Jews, who wer e 
unable t o resid e i n Massachusetts , Connecticut , o r Ne w Hampshir e 
throughout mos t o f th e seventeent h century. 35 I n th e Ne w Englan d 
Congregationalists' ne w Israel , they intende d t o enforce  th e Scriptur e an d 
the Puritan way, not t o tolerat e diverse opinions. As Nathaniel Ward wrot e 
in 1645 , those individuals who dispute d the Puritan lifestyle "shal l have fre e 
Liberty to kee p away from us , and suc h a s will come t o b e gone a s fast a s 
they can , the soone r th e better." 36 Perr y Miller comments : "Ther e is  noth-
ing s o idl e a s t o prais e th e Puritan s fo r bein g i n an y sens e consciou s o r 
deliberate pioneer s o f religiou s liberty... . T o allo w n o dissen t fro m th e 
truth was exactly the reason they had come to America." 37 

While the orthodox Puritan theology was revealed in innumerable infor -
mal ways, it also was formally stated . In 1648 , a Massachusetts Ba y syno d 
(or council ) adopte d th e Cambridg e Platform . Th e Platfor m bega n b y 
embracing a s a  religiou s cree d th e Westminste r Confession , exceptin g th e 
sections o n churc h governance. 38 A s discussed i n the previous chapter , th e 
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Westminster Confessio n emphasize d huma n sinfulness , th e Christia n Gos -
pels, the need for faith in one's heart, and the following o f God's plan in our 
callings. Moreover , th e Confessio n buil t explicitl y upo n th e Ne w Testa -
ment's antisemiti c oppositio n o f Jewish carnalit y t o Christia n spirituality . 
Specifically, th e Confessio n emphasize d tha t Go d ha d "abrogated " th e ear -
lier Jewish "covenant o f works," replacing i t with the Christian "covenan t o f 
grace." Because people "ar e utterly indisposed, disabled , and made opposit e 
to al l good, an d wholly inclined t o al l evil," they were "incapabl e o f life" in 
accordance wit h th e Jewish covenan t o r testament . Ye t the Jewish (o r old ) 
testament wa s "al l foresignifyin g Chris t t o come" ; hence , th e Christia n 
covenant o f grace  provided th e universa l means o f salvation "t o al l nations, 
both Jews and Gentiles. " Under the Christia n o r new testament , one' s con -
science becam e th e bridg e t o God' s spiritua l heaven ; goo d work s canno t 
earn salvatio n becaus e o f "th e infinit e distanc e betwee n u s an d God, " 
though "ou r duty" is to do "all we can" to fulfill ou r callings.39 

To thi s religiou s creed , th e Cambridg e Platfor m adde d it s ow n Con -
gregationalist conception s o f churc h governance , suc h a s the autonom y o f 
the local churches o r congregations. 40 Moreover, the Platform furthe r elab -
orated th e relation s betwee n churc h an d state , stressin g tha t civi l powe r 
focuses o n th e oute r o r tempora l world , no t o n th e spiritua l worl d o f 
Christian salvation . Civi l magistrate s therefor e canno t compe l Christia n 
faith o r a  turn o f th e conscience , though th e civi l government nonetheles s 
should suppor t th e effort s o f the churches . Consequently, for instance , civil 
laws shoul d prohibi t blasphem y an d enforc e th e Christia n sabbath . Th e 
Platform provided : 

The powr &c  authority of Magistrates is not for the restraining of churches, 
or any other good workes, but for helping in and furthering therof ; &C there-
fore the consent Sc  countenance o f Magistrates when it may be had, is not 
to b e sleighted , o r lightly esteemed ; bu t o n th e contrary ; i t i s part o f tha t 
honour du e t o christia n Magistrate s t o desir e 8 c crav e thei r consen t & 
approbation therin: which being obtayned, the churches may then proceed in 
their way with muc h mor e encouragement , &c  comfor t I t i s not i n the 
powr o f Magistrates t o compel l their subject s t o become church-members , 
8c to partake a t th e Lords table : for th e priests ar e reproved, tha t brough t 
unworthy ones into the sanctuarie : then, as it was unlawfull fo r the priests, 
so it is unlawfull t o be done by civil Magistrates Th e object o f the powr 
of th e Magistrate , ar e no t thing s meerl y inward , &c  s o no t subjec t t o hi s 
cognisance &C  view , a s i n unbelief e hardnes s o f heart , erroniou s opinion s 
not vented ; bu t onl y suc h thing s a s ar e acte d b y th e outwar d ma n 
Idolatry, Blasphemy , Heresy , ventin g corrup t &c  perniciou s opinions , tha t 
destroy the foundation, ope n contempt of the word preached, prophanation 
of the Lords day, disturbing the peaceable administration &C  exercise of the 
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worship St holy things of God, & the like, are to be restrayned, & punished 
by civil authority.41 

Of course , these familiar Calvinis t tenets were grounded i n New Testamen t 
doctrinal antisemitism : th e oppositio n betwee n th e carna l worl d o f th e 
Jews an d th e spiritua l worl d o f th e Christians , an d th e prohibitio n agains t 
compelling Jewish conversion . 

Challenges t o th e predominan t Congregationalis t orthodox y ofte n wer e 
met harshly. 42 Fo r example , th e Antinomia n controvers y o f 1636-163 8 
began whe n Ann e Hutchinson an d he r follower s declare d tha t mos t o f th e 
Massachusetts Ba y ministers wer e unqualifie d t o judg e whethe r a n individ -
ual was touche d b y grace . According t o Hutchinson , mos t minister s trans -
formed th e covenan t o f grac e int o a  covenan t o f work s b y searchin g fo r 
signs o f grace  tha t wer e this-worldly . Becaus e a  minister' s (an d congrega -
tion's) acceptanc e o f an individual as a visible saint and church member ha d 
become the prerequisite for tha t person's ful l citizenshi p and participation in 
civil and churc h matters , Hutchinso n effectivel y challenge d th e foundatio n 
of th e Colony' s religiou s an d civi l society . Sh e questione d th e authorit y o f 
ministers "t o us e th e covenan t o f grace  a s a  politica l instrument." 43 I f 
Hutchinson ha d live d a  generatio n earlie r i n England , he r positio n woul d 
have represente d mainstrea m Puritanism . Bu t sh e faile d t o accoun t fo r th e 
different structura l position o f the Massachusetts Ba y Puritans: they sough t 
to maintain their position o f authority rather than to challenge the power of 
an establishe d church . Hence , whe n Hutchinso n sough t t o remai n tru e t o 
the origina l o r Englis h Puritanism , sh e rejecte d th e modifie d Puritanis m o f 
the Massachusetts Bay. Ultimately, then, she was charged in a criminal pros-
ecution wit h wha t amounte d t o sedition—no t heresy ; in th e Massachusett s 
Bay society , churc h an d stat e wer e wove n together . Therefore , Winthrop , 
who serve d a s judg e an d prosecuto r a t Hutchinson' s trial , stated : '"Mrs . 
Hutchinson, yo u ar e calle d her e a s on e o f thos e tha t hav e trouble d th e 
peace o f th e commonwealt h an d th e churches." 44 Th e tria l conclude d wit h 
Hutchinson's banishmen t from th e Colony . 

At approximatel y th e sam e time , Roge r William s als o challenge d th e 
leaders o f th e Colony , onl y t o b e banishe d fo r hi s oppositiona l views . 
When William s firs t arrive d i n th e Colon y i n 1631 , he was alread y a  com -
mitted Separatist . In fact, shortl y afte r hi s arrival , Williams rejected a n offe r 
from th e Bosto n congregatio n t o serv e a s a  ministe r becaus e th e churc h 
had no t expressl y renounce d it s ti e t o th e Churc h o f England . T o al l 
Puritans, the Churc h o f England was not a  true Christia n churc h because i t 
was insufficientl y purifie d o f this-worldl y ceremonie s an d institutions . 
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While som e Puritan s hope d t o furthe r purif y th e Anglica n Church , th e 
Separatist Puritan s suc h a s William s believe d tha t th e Anglica n Churc h 
could no t possibl y b e reformed . Therefore , t o Williams , a  church—eve n a 
Puritan church suc h as the Boston congregation—tha t retaine d any associa -
tion wit h th e Anglica n Churc h wa s necessaril y corrupted . Despit e 
Williams's initia l confrontation wit h the Boston Puritans , the nearb y Sale m 
congregation wa s considerin g hi m a s a  ministe r unti l John Winthro p an d 
the Boston magistrate s intervened . At this point, Williams wisely moved t o 
the mor e Separatist-oriente d Plymouth . Eve n there , though , William s pro -
voked ire . He questione d th e authorit y o f civi l magistrates t o interven e i n 
church matter s an d declare d tha t th e Nativ e Americans , no t th e colonists , 
were th e rightfu l owner s o f th e land . O n thi s latte r point , William s rea -
soned tha t th e English monarchs coul d not gran t a  patent t o land in North 
America becaus e th e lan d ha d no t bee n rightfull y purchase d fro m it s abo -
riginal inhabitants. Williams left Plymout h in 163 3 and accepted a n offer t o 
become a n unofficia l ministe r i n Salem . Regardles s o f hi s ne w position , 
Williams continued t o irritate the leaders of the Massachusetts Ba y Colony. 
He unceasingl y advocate d Separatis m an d presse d hi s challenge s t o th e 
civil magistrate' s authorit y an d th e colonists ' lan d ownership . Finally , i n 
1635, th e Genera l Cour t o f Massachusett s Ba y banishe d Williams . Befor e 
he coul d b e deported t o England , though , h e fled fro m Massachusett s an d 
founded Providenc e along the Narragansett ba y (Williams , by the way, pur-
chased the land from th e Native Americans). 45 

As th e Narraganset t filled  wit h othe r settlers , includin g man y refugee s 
from th e Massachusetts Bay Colony (includin g Anne Hutchinson), Williams 
and other s decide d tha t the y neede d greate r securit y fo r thei r burgeonin g 
colony. Consequently , i n 1643 , Williams wa s chose n t o g o t o Englan d t o 
obtain a  charte r unitin g severa l town s int o th e colon y o f Rhod e Island . In 
1644—in th e mids t o f th e Englis h Civi l Wa r period—William s successfull y 
secured a  charter from th e Long Parliament grantin g Rhode Island indepen -
dence and liberty of conscience. Moreover, while in England, Williams pub-
lished his most important book, The Bloudy Tenent of Persecution.46 

In Th e Bloud y Tenent , William s dre w upo n hi s observatio n o f th e 
English turmoil , a s wel l a s hi s experienc e i n Ne w England . I n particular , 
Williams believed that th e emergence o f multiple Puritan sect s in England— 
especially th e somewha t oppose d Presbyterian s an d Independent s (wh o 
were mostl y Congregationalists)—ha d undermine d th e possibility o f having 
a peacefu l churc h establishment . Williams' s ow n experienc e i n th e Massa -
chusetts Ba y Colon y reinforce d thi s conclusion . Enforce d religiou s uni -
formity brough t civi l strif e an d religiou s hypocrisy ; onl y freedo m o f 
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conscience an d religiou s toleratio n allowe d individual s t o sincerel y receiv e 
the trut h o f Christ . Hence , Th e Bloud y Tenent , whic h America n constitu -
tional scholar s hav e haile d a s a  foundatio n fo r th e principl e o f religiou s 
freedom,47 aros e i n th e contex t o f religiou s dispute s involvin g bot h Ne w 
and Old England . 

Williams precede d Joh n Lock e b y nearl y hal f a  century , bu t man y o f 
Williams's theme s i n Th e Bloud y Tenen t anticipate d Locke' s view s o n 
church an d state—particularl y Locke' s commitmen t t o bot h freedo m o f 
conscience an d officia l disestablishment. 48 William s emphasize d th e Cal -
vinist disjunctio n betwee n th e spiritua l an d th e temporal—whic h wa s 
grounded o n th e New Testamen t oppositio n betwee n Jewish carnalit y an d 
Christian spirituality . T o Williams , thi s disjunctio n betwee n th e spiritua l 
and tempora l mus t b e complet e an d mus t b e take n wit h th e utmos t seri -
ousness. Consequently , William s reasone d tha t distinc t institutions—th e 
church an d th e state—mus t operat e i n eac h o f thes e respectiv e spheres. 49 

The churc h shoul d atten d solel y to issue s o f faith o r conscience , while th e 
civil state and its officers shoul d attend solel y to civi l and secula r matters. 50 

Freedom o f conscienc e mus t b e strictly  observed ; forc e canno t creat e tru e 
faith i n Christ. 51 Thus , for example , the earl y records o f Rhode Islan d con -
tain an entry withholding the right to vote from a  citizen "for restraining of 
the liberti e o f conscience." 52 Accordin g t o Williams , eve n th e churc h can -
not interfer e undul y wit h th e individual' s fre e tur n o f conscienc e towar d 
the truth o f Jesus Christ ; the church ca n do no more than preach th e Word 
of God. Williams wrote: 

It is the will and command of God, that (since the comming of his Sonne the 
Lord Jesus ) a  permissio n o f th e mos t Paganish , Jewish , Turkish , o r 
Antichristian consciences and worships, bee granted to all men in all Nations 
and Countries : and the y ar e onel y t o be e fough t agains t wit h tha t Swor d 
which is only (in Soule matters) able to conquer, to wit, the Sword of Gods 
Spirit, the Word of God.53 

Moreover, becaus e o f hi s experienc e i n th e Massachusett s Ba y Colony , 
Williams (lik e Locke) linked his commitment t o freedom o f conscience wit h 
an equa l commitmen t t o forma l disestablishment . T o Williams , th e civi l 
imposition o f a  unifor m nationa l religio n lead s onl y t o disaster . Churc h 
establishment undermine s freedo m o f conscienc e an d prompt s hypocris y 
because o f fals e faith . Mos t important , enforce d uniformit y cause s man y 
individuals t o becom e hardene d i n thei r resistanc e t o th e tru e (purified ) 
Word of God. And so hardened, these wretched people thus are led to con -
flict and civil war in this world and to eternal damnation in the next. 54 
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Williams expressly based his commitment t o freedom o f conscience an d 
disestablishment o n th e New Testamen t prohibitio n agains t forcefull y con -
verting Jews . H e argue d tha t i f a  nationa l churc h i s established , the n 
Christian hope s fo r convertin g Jews wil l necessarily b e dashed : "In holdin g 
an inforced uniformit y o f Religion in a civill state, wee must necessarily dis-
claime ou r desire s an d hope s o f th e Jewes conversio n t o Christ. " Further -
more, Williams reasone d tha t eve n a  "blinde Pharisee " can b e a  good civi l 
subject an d should not be civilly punished for religious beliefs . 

[T]he blind-guiding seducing Pharisee shall surely pay in that dreadful l Ditch 
[damnation], which the Lord Jesus speakes of, bu t this sentence against him 
the Lord Jesus only pronounceth in His Church, His Spirituall judicature, and 
executes thi s Sentence in part a t present an d herafter t o al l eternity: Such a 
Sentence no Civill Judge can passe, such a Death no Civill Sword can inflict.55 

Hence, t o Williams' s Purita n sensibilities , i f th e Ne w Testamen t de -
mands tha t eve n Jews mus t b e tolerated , the n surel y n o les s mus t b e du e 
to Christians , regardless o f thei r sect . To be certain , then , William s i s cor -
rectly characterize d a s toleratin g greate r religiou s diversit y tha n th e othe r 
New Englan d Purita n leaders ; freedom o f conscienc e an d disestablishmen t 
were religiou s an d politica l cornerstone s fo r Williams . Yet , t o a  grea t 
extent, Williams' s religious toleratio n wa s instrumental . Toleration enable d 
individuals t o fin d tempora l peac e an d spiritua l salvatio n i n Chris t instea d 
of civi l strife an d spiritua l doom . William s insiste d tha t Jews, in particular , 
be tolerated , bu t no t becaus e h e respecte d thei r religio n o r believe d i n 
some for m o f religious relativis m (whic h woul d mea n tha t man y differen t 
religions offere d equall y vali d path s t o salvatio n o r t o othe r worth y reli -
gious goals) . Rather , Jew s wer e t o b e tolerate d because , first , th e Ne w 
Testament commande d n o les s and, second , compulsio n brough t onl y dis -
aster. I n addition , regardles s o f officia l toleration , William s (lik e Locke ) 
always expecte d tha t societ y woul d remai n full y Christian ; d e facto estab -
lishment wa s assumed . Bot h William s an d th e Massachusett s Ba y Puritans 
agreed tha t Jews ough t t o conver t t o Christianity ; conversion wa s a  condi-
tion fo r th e millennium . Unlik e th e Massachusett s Puritans , though , 
Williams believed tha t the most expeditious means for converting Jews was 
"at clos e range." 56 Hence , whil e William s insiste d tha t h e "di d profes s a 
spiritual wa r agains t Judaism an d th e Turks," 57 h e tolerate d the m i n civi l 
society, in part, t o help usher in a  period o f latter-day glory . The first  New 
England Jewis h communit y consequentl y forme d in  Newport , Rhod e 
Island, bu t a s Howar d Sacha r notes , wherea s al l "non-Congregationalist s 
were second-clas s citizen s [i n Rhod e Island , the ] Jew s wer e les s tha n 
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that."58 I n fact , Rhod e Islan d barre d Jew s fro m enjoyin g ful l citizenshi p 
until 1842. 59 Williams himself ofte n repeate d traditiona l antisemitic dogma . 
For instance , William s decrie d th e Jew s becaus e the y "blaspheme " th e 
"true religion " an d "stan d . . . fo r Sata n agains t Christ. " H e stresse d tha t 
Jews ha d committe d th e "horribl e crime " o f deicide : William s lamente d 
"the Jews killin g [of ] th e Lor d Jesus, o f thei r cursin g themselve s an d thei r 
posterity; o f th e wrat h o f Go d upo n them ; o f thei r denyin g th e 
Fundamentals o f our Christian worship." 60 

In sum , a s with Lock e hal f a  century later , Williams's conceptualizatio n 
of church-state relation s was boundary oriented , focusing o n th e symboli c 
imagery o f separat e o r bounde d spheres. 61 This imagery reste d o n a  shar p 
distinction betwee n a  sphere of Christian spiritualit y and a  sphere of Jewish 
carnality, and the related New Testamen t injunction agains t using tempora l 
force locate d i n th e carna l spher e t o compe l Jewis h movemen t t o th e 
Christian spiritua l sphere . Base d o n thi s antisemiti c symbolism , William s 
articulated tw o othe r set s o f distinction s o r bounde d spheres . First , h e 
argued tha t th e churc h an d stat e operat e i n separat e spheres : th e stat e 
attends t o civi l matters , an d th e churc h focuse s o n promotin g th e prope r 
orientation towar d spirituality . Th e churc h an d stat e occupied , i n a  sense , 
distinct publi c spheres . Second , h e argue d tha t conscienc e an d fait h mus t 
exist i n a  spher e protecte d fro m bot h th e churc h an d th e state . Christia n 
faith, i n effect , ca n flouris h onl y i n a  privat e spher e insulate d fro m publi c 
coercion. Hence , William s envisione d a  "wal l o f separation " betwee n th e 
"garden" an d th e "wilderness"—tha t is , betwee n th e spiritua l an d carna l 
worlds.62 Ultimately , i n Williams' s view , the stat e i s not a s degrade d a s in 
Augustinian theory , bu t nonetheles s th e stat e i s understood a s littl e mor e 
than a  threa t an d a  police officer . Th e stat e represent s a  threa t becaus e i t 
can infring e o n freedo m o f conscience , whic h i s require d fo r genuin e 
faith i n Christ . Meanwhile , th e stat e function s a s a  polic e office r becaus e 
it mus t contro l th e action s o f th e deprave d an d sinfu l human s i n th e tem -
poral world . 

In ligh t o f th e attitud e towar d an d treatmen t o f Jews i n Rhode Island -
known generall y a s th e colon y mos t toleran t o f religiou s diversity—i t i s 
unsurprising t o fin d tha t throughou t th e seventeent h century , extensiv e 
antisemitism predominate d i n al l the colonies . To be sure , American colo -
nial antisemitis m ofte n wa s les s violen t tha n i n Europe—partl y becaus e s o 
few Jews were actually present. Indeed, colonia l antisemitism usually aimed 
at the conceptua l Jew because hardly any real Jews lived in the colonies ; by 
the en d o f th e century , onl y abou t 25 0 Jews wer e i n America . I n al l likeli-
hood, th e firs t grou p o f Jewish colonia l settler s arrive d i n 165 4 i n Ne w 
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Netherland—that is , New Yor k (th e Newport, Rhod e Island , settlemen t di d 
not for m unti l th e lat e 1670s). 63 Pete r Stuyvesant , th e directo r o f Ne w 
Netherland fo r th e Dutc h Wes t Indi a Company , di d no t openl y welcom e 
these twenty-thre e Jewis h refugee s fleein g fro m religiou s persecutio n i n 
Brazil. To the contrary , he petitioned th e Compan y fo r permission t o ban -
ish them. Stuyvesant wrote : 

The Jews who have arrived would nearly all like to remain here, but learning 
that the y (wit h thei r customar y usur y an d deceitfu l tradin g wit h th e 
Christians) wer e ver y repugnant t o th e inferio r magistrates , a s als o t o th e 
people havin g th e mos t affectio n fo r you ; th e Deaconr y als o fearin g tha t 
owing to their present indigence they might become a charge in the coming 
winter, we have, for the benefit of this weak and newly developing place and 
the lan d i n general , deemed i t usefu l t o requir e the m i n a  friendly wa y t o 
depart; praying also most seriousl y in this connection, for ourselve s as also 
for th e genera l communit y o f you r worships , tha t th e deceitfu l race—suc h 
hateful enemie s and blasphemer s o f the name o f Christ—be not allowe d t o 
further infect and trouble this new colony to the detraction of your worships 
and the dissatisfaction of your worships' most affectionate subjects. 64 

For economi c reasons , the Compan y rejected  Stuyvesant' s request ; severa l 
Jewish stockholder s i n th e Compan y intervene d o n behal f o f thei r co-reli -
gionists. Hence , th e Jews wer e allowe d t o stay , bu t the y coul d practic e 
Judaism only in private; they were prohibited from buildin g a synagogue.65 

Stuyvesant's antisemiti c attitud e mirrore d wha t Jews ofte n encountere d 
in othe r colonies , regardles s o f profession s t o freedo m o f conscienc e an d 
religious toleration . Fo r instance , i n som e colonies , t o cal l a  person a  Jew 
amounted t o a  contemptuou s insul t tha t wa s caus e fo r a  lawsuit . In 
colonies bot h wit h an d withou t establishe d churches , Jews suffere d legall y 
imposed disabilities . Christianity was , quite simply , the "publi c religion"; i t 
was typicall y considere d par t o f th e commo n law. 66 Th e lega l statu s o f 
Jews i n th e colon y o f Carolin a i s wort h specia l not e becaus e John Lock e 
initially frame d th e Fundamenta l Constitution s o f Carolin a o f 1669 . Th e 
Fundamental Constitution s officiall y establishe d th e Anglica n Churc h eve n 
though Locke , a s discusse d i n chapte r 5 , favore d a t leas t partia l disestab -
lishment; in fact, Locke claimed to oppose thi s establishment i n Carolina. 67 

In an y event , i n typica l Calvinis t fashion , th e Fundamenta l Constitution s 
combined it s churc h establishmen t wit h th e protectio n o f freedo m o f 
conscience. Specifically , th e Fundamenta l Constitution s protecte d a  "diver -
sity o f opinions " i n religio n i n orde r t o maintai n "civi l peace " an d t o 
remain consisten t wit h "th e tru e religio n whic h w e profess. " Moreover , 
Locke explicitly tied freedom o f conscience t o the hope tha t Jews might b e 
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converted; th e Fundamenta l Constitution s expressl y include d Jews withi n 
its protection fo r the following reason : 

[So] tha t Jews, heathens, and othe r dissenter s from the purity o f Christia n 
religion may not be scared and kept at a distance from it, but, by having an 
opportunity o f acquainting themselves with the truth and reasonableness of 
its doctrines , an d th e peaceablenes s an d inoffensivenes s o f it s professors , 
may, b y good usag e an d persuasion , an d al l those convincin g method s o f 
gentleness and meekness , suitable to the rules and design of the gospel , be 
won ever to embrace and unfeignedly receive the truth.68 

Maryland presents an interesting concret e illustration o f how Jews occa -
sionally fare d i n the face o f Christia n toleration . Marylan d wa s founde d i n 
the earl y 1630 s b y Georg e Calvert , wh o wa s th e first  Lor d Baltimor e an d 
the secretar y o f stat e i n Englan d unde r Jame s I . Calver t ha d becom e a 
Roman Catholi c an d sough t t o provid e a  refug e fo r hi s harasse d co-reli -
gionists. Nonetheless , a s Calvert' s so n implemente d hi s father' s plan , h e 
recognized tha t toleratio n o f Protestants likel y would b e politically expedi -
ent. Moreover , althoug h man y Roma n Catholic s settle d i n Maryland , 
Protestants alway s remaine d i n th e majority. 69 Consequently , Marylan d 
passed th e Toleratio n Ac t o f 1649 . Equatin g freedo m o f conscienc e wit h 
the free exercis e of religion, the Act protected th e "free exercise " of anyon e 
"professing t o believe in Jesus Christ." More specifically , i t provided: 

That whatsoever person or persons within this Province ... shal l from hence-
forth blasphem e God , . . . o r shal l deny our Saviour Jesus Chris t t o bee the 
sonne o f God , o r shal l den y th e hol y Trinit y th e fathe r sonn e an d hol y 
Ghost, or the Godhead of any of the said Three persons of the Trinity or the 
Unity of the Godhead .. . shal l be punished with death and confiscation o r 
forfeiture o f all his or her lands.70 

In 1658 , th e onl y Jew i n th e colony , Jacob Lumbrozo , wa s indicte d fo r 
blasphemy unde r th e act , probabl y afte r h e resiste d attempt s t o conver t 
him. Lumbroz o avoide d executio n eithe r becaus e Richar d Cromwel l hap -
pened t o gran t a  genera l amnest y whe n h e becam e Lor d Protecto r o f 
England or , mor e likely , because Lumbroz o converte d t o Christianit y (th e 
facts ar e unclear).71 

C H R I S T I A N D E C L E N S I O N A N D R E V I V A L 

As th e seventeent h centur y wor e on , th e Christia n religiosit y o f th e col -
onists generall y bega n t o wane . Whereas man y o f the earl y colonist s wer e 
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inspired b y religious zeal , the crus h o f dail y burden s o n th e frontie r some -
times overshadowe d Protestan t convictions . I n addition , man y o f th e late r 
immigrants cam e t o th e colonie s mor e fo r economi c tha n religiou s oppor -
tunities. A s Jon Butle r observes , "Christia n practic e no t onl y prove d inse -
cure bu t showe d dangerou s sign s of declining rather tha n rising." 72 Even in 
Puritan Massachusetts , th e percentage o f residents wh o wer e activ e churc h 
members decreased. 73 I n fact , th e agin g founder s o f Ne w Englan d recog -
nized b y th e middl e o f th e centur y tha t man y o f thei r descendant s wer e 
lacking i n Purita n commitment . B y 1662 , a  Massachusett s syno d ha d 
adopted th e so-called Half-Way Covenant . Before thi s point, membership in 
the Puritan churches had been limited to those individuals who had atteste d 
to a  conversio n experience . Partl y becaus e o f thi s stringen t requirement , 
membership role s ha d bee n dwindling . Th e Half-Wa y Covenan t wa s 
intended t o hel p solv e thi s problem. I t provided tha t peopl e wh o ha d bee n 
baptized as children were, in effect, half-member s o f the church. These indi-
viduals stil l lacked th e sign s o f grace  neede d t o receiv e th e Lord' s Supper , 
but otherwise they could participate in society as church members.74 

Although thi s eb b i n Purita n convictio n alarme d som e o f th e earl y 
colonists, it proved t o be merely temporary. As Sydney Ahlstrom observes , 
by th e tim e o f th e America n Revolution , th e colonie s "ha d becom e th e 
most thoroughl y Protestant , Reformed, an d Puritan commonwealth s i n the 
world."75 Approximatel y 9 0 percent o f the populace ha d religiou s roots i n 
Calvinist Protestantism . Needles s t o say , despit e th e momentar y drif t i n 
Christian religiosity , antisemitis m remaine d unabated . Fo r example , a 
Calvinist theologica l tex t assigne d a t Yal e i n th e lat e seventeent h centur y 
proclaimed tha t "th e obstinat e Jews" ar e "ope n foe s o f Christianity. " Th e 
text continued : "[Th e Jews ] den y th e Trinit y an d th e comin g o f th e 
Messiah, and interpre t carnally , what i s spoken o f Christ' s Kingdom i n th e 
Prophets spiritually." Finally, in crucifying Christ , "the Jews drif t wa s to sat -
isfy thei r desire with hatred and revenge."76 

Perhaps th e mos t importan t consequenc e o f th e brie f declensio n i n 
Christianity i n th e colonie s wa s tha t i t facilitate d th e emergenc e o f th e 
modern sovereig n stat e o n America n soil . A s discussed , i n th e earl y 
Massachusetts Ba y Colony , a n individua l coul d b e a  ful l citize n onl y b y 
owning the covenant an d being a church member. But when Christia n con -
victions temporarily diminished , the notion o f a political or social compact , 
apart from a  religious one, persisted. Perry Miller writes: 

As th e religiou s inspiratio n waned , ther e remaine d n o reaso n wh y al l the 
people should not be held partners to the social compact; the idea that God 
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worked Hi s end s throug h th e covenan t o f th e peopl e gre w vagu e an d 
obscure, whil e th e notio n tha t al l the peopl e mad e th e covenan t fo r thei r 
own reason and created the state for their own purposes took on more and 
more definite outlines.77 

American politica l though t thu s merge d neatl y wit h Englis h politica l 
theory o f th e sam e tim e period . Th e politica l stat e appeare d a s a  rationa l 
development, no t merel y a s a  consequenc e o f God' s will . Fo r America n 
colonists a s well as for John Locke in England, civi l government seeme d t o 
arise from law s of nature tha t led to th e rational formation o f a  social con -
tract directe d t o th e protectio n o f life , liberty , an d possession s (o r prop -
erty).78 Hence , fo r example , i n 1717 , th e Massachusett s Purita n ministe r 
John Wis e wrot e tha t i n th e "Natura l Condition, " al l humans ar e roughl y 
equal. I f w e contemplat e thi s Natura l Condition , the n w e discove r "th e 
Law o f Nature t o b e th e dictat e o f Righ t Reason. " Because o f thei r abilit y 
to reason , then , individual s voluntaril y ente r int o "diver s Covenants " t o 
form civi l government : "[I] t i s th e Produc e o f Man s Reason , o f Human e 
and Rationa l Combinations , an d no t fro m an y direc t Order s o f Infinit e 
Wisdom, i n an y positive La w wherei n i s drawn u p thi s o r tha t Schem e o f 
Civil Government. " Onc e i n civi l society , "man y Grea t disproportion s 
appear, o r a t leas t man y obviou s distinction s ar e soo n mad e amongs t 
Men." Moreover, i n civi l society, individuals ofte n ar e "obliged t o Sacrific e 
[their] Private, for the Publick Good." Wise continued b y positing a separa-
tion o f powers in civi l government an d b y suggesting tha t ther e exis t thre e 
different type s o f government : democracy , aristocracy , an d monarchy . 
Wise concluded : "Th e En d o f al l goo d Governmen t i s t o Cultivat e Hu -
manity, and Promote th e happiness o f all, and the good o f every Man in all 
his Rights , hi s Life , Liberty , Estate , Honour , &c. " Th e ech o o f Lock e i n 
Wise's writin g i s unmistakable . Unlik e Locke , though , Wis e strongl y pre -
ferred democrac y ove r the other possible forms o f government. 79 

While th e waverin g o f Christia n religiosit y facilitate d th e emergenc e o f 
the moder n sovereig n state , i t ha d littl e long-ter m consequence s fo r th e 
Protestant dominatio n o f America , thoug h thi s waverin g di d affec t th e 
form o f America n Protestantism . Partl y becaus e o f th e eb b i n Christia n 
commitment, som e churche s sough t t o rene w Christia n vitalit y throug h 
official establishments . If the Christian masses were not voluntarily flockin g 
to th e churches , the n perhap s the y ough t t o b e force d t o d o so. 80 More -
over, by the late seventeenth century , England had solidified it s hold on th e 
American colonie s and was threatening t o establis h th e Churc h o f England 
on thi s continent . Thes e Anglica n effort s ofte n sparke d protests . The non -
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Anglicans in South Carolina , for instance, complained to Parliament, thoug h 
their reques t fo r toleratio n include d a n expres s objectio n t o th e exercis e o f 
the franchis e b y "aliens , Jews . . . an d Frenchmen." 81 I n fact , durin g thi s 
time, th e Anglica n Churc h wa s revitalize d i n Virgini a an d becam e estab -
lished i n othe r souther n colonies . Despit e thes e successes , though , th e 
Anglican effort s tende d i n man y colonie s onl y t o spu r th e renewa l an d 
transformation o f the already existing (non-Anglican ) officia l establishments . 
Jon Butle r write s o f th e lat e seventeent h an d earl y eighteent h centuries : 
"Europeans i n Americ a di d no t flee  thei r past ; the y embrace d it . The y 
moved toward the exercise of authority, not away from it." 82 

One resul t o f thi s transformatio n o f stat e establishment s wa s th e cre -
ation o f wha t som e historian s cal l th e "multipl e establishment"—thoug h 
Thomas Curr y suggest s tha t regardles s o f the political reality (o f the multi -
ple establishment) , i t wa s no t understoo d a s suc h durin g th e colonia l 
period.83 Fo r example , New Netherlan d initiall y had establishe d th e Dutc h 
Reformed Churc h (Calvinism) , but when th e English conquered th e colon y 
and renamed i t New Yor k in 1664 , they implemented a  multiple establish -
ment—an officia l ye t decentralize d churc h syste m tha t depende d o n loca l 
rule. Unde r thi s approach , eac h townshi p coul d choos e whic h churc h t o 
officially suppor t wit h a  publi c tax—thoug h ever y tow n wa s require d t o 
support som e Protestan t church. 84 Eve n i n Ne w England , thes e multipl e 
establishments emerged . A s discussed , th e largel y intoleran t Purita n estab -
lishments originall y ha d controlle d mos t o f New England , bu t b y th e en d 
of th e seventeent h centur y eve n Massachusett s provide d fo r decentralize d 
establishment, wit h eac h tow n choosin g it s Protestan t denomination . A n 
act o f 169 2 require d ever y Massachusett s tow n t o choos e (b y voting ) a n 
"able, learne d an d orthodox " ministe r wh o woul d b e supporte d b y rev -
enues from a  public tax levie d o n al l residents.85 Hence, with th e threa t o f 
an Anglica n establishmen t i n th e air , eve n th e previousl y intoleran t Ne w 
England Puritan s recognize d th e politica l necessit y t o tolerat e som e reli -
gious diversity—a t leas t formally . Indeed , b y th e en d o f th e seventeent h 
century, th e origina l conceptio n o f Ne w Englan d Puritanis m wa s dying : 
the churche s wer e n o longe r "th e voluntar y communitie s o f thos e wh o 
believed tha t the y ha d bee n calle d t o sainthood ; the y wer e churche s o f 
birthright member s wh o wer e mad e t o fee l a  sens e o f obligation." 86 An d 
outside o f New England , throughou t th e colonies , the pressure t o tolerat e 
multiple establishment s increase d i n th e earl y eighteent h centur y a s non -
English immigrant s starte d t o flo w int o th e colonies ; Scottish , German , 
and Swiss settlers all brought thei r forms o f Protestantism with them. 87 
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Two relate d point s bea r emphasis . First , a s Lock e an d Roge r William s 
had observed , state-impose d orthodox y di d no t necessaril y increas e 
Christian religiosit y throughou t th e socia l body , thoug h th e institutio n o f 
the multipl e establishmen t perhap s wa s mor e successfu l tha n th e tradi -
tional singl e establishmen t i n thi s regard . Second , eve n i n thos e fe w 
colonies lackin g an y officia l establishment , suc h a s Rhod e Island , th e lac k 
of governmenta l establishmen t di d no t equat e wit h complet e religiou s tol -
eration. For instance, in Pennsylvania, known fo r it s tolerance, the Frame of 
Government provide d tha t n o on e shal l "be compelled , a t an y time, to fre -
quent o r maintai n an y religious worship , place o r ministr y whatever. " Yet , 
the Frame of Government als o allowed onl y Christian s t o hold public offic e 
and expressly declared religious toleration onl y for thos e who "confes s an d 
acknowledge th e on e Almight y an d eterna l God." 88 Indeed , a s Leo Pfeffe r 
notes, religiou s toleratio n i n Pennsylvani a wa s shape d i n par t b y th e eco -
nomic self-interes t o f it s proprietor, Willia m Perm. In particular, Per m use d 
advertisements promising religious toleration t o attrac t settlers , who woul d 
then help increase Perm's profits. 89 

Regardless o f the existence o r form o f official establishment , on e consis -
tent them e remaine d i n al l colonies : civi l an d religiou s societ y wer e 
assumed t o b e Protestant . Withi n tha t context , b y aroun d 1700 , mos t 
Protestants generall y agree d t o tolerat e (Protestant ) dissenters . A t a  mini -
mum, th e Englis h Toleratio n Ac t o f 168 9 wa s applie d t o al l th e colonies , 
thus ensurin g toleratio n t o al l Protestant s (excep t Unitarians ) wh o swor e 
an oath o f allegianc e t o th e English monarch s an d rejected  th e doctrin e o f 
transubstantiation.90 

The perio d o f Christia n declensio n ende d durin g th e firs t hal f o f 
the eighteent h centur y whe n th e Grea t Awakenin g swep t acros s th e 
colonies. Althoug h man y historian s plac e thi s firs t Protestan t evangelica l 
revival i n th e 1740s , i t wa s no t a  discret e even t tha t ca n b e pinpointed i n 
time an d place. 91 Nonetheless , ove r th e lon g term , th e Grea t Awakenin g 
had a n enormou s effec t o n America n society . Richar d L . Bushma n 
observes: 

[Between jus t 174 0 an d 1743 ] thousand s wer e converted . Peopl e fro m al l 
ranks of society, of all ages, and from every section underwent the new birth. 
In Ne w Englan d virtuall y ever y congregatio n wa s touched . I t wa s no t 
uncommon fo r ten o r twenty percent o f a town, having experienced grace, 
to joi n th e churc h i n a  singl e year... . I t i s saf e t o sa y tha t mos t o f th e 
colonists in the 1740s, if not converted themselves, knew someone who was, 
or at least heard revival preaching.92 
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In many ways, the Grea t Awakening merel y renewed traditiona l Calvin -
ist Reform theologica l convictions . Revivalist preachers stresse d th e impor -
tance o f Scripture , a s wel l a s th e depravit y an d sinfulnes s o f humanity. 93 

George Whitefield , a n Englis h preache r wh o cam e t o America , addresse d 
his audience s a s " O Sinners, " and Jonathan Edwards , a  theologica l leade r 
in New England , entitle d on e o f hi s sermon s "Sinner s i n th e Hand s o f a n 
Angry God." 94 T o mos t revivalists , individuals (sinners ) wer e fa r to o con -
cerned with this-worldly affairs ; instead , they should focus o n eterna l salva-
tion, which coul d be attained, o f course , only through fait h i n Jesus Christ . 
Whitefield stated : 

Faith i s th e onl y weddin g Garmen t Chris t requires ; h e doe s no t cal l you 
because you are already, but because he intends to make you Saints I t is 
for you r Sakes , O Sinners , and no t hi s own , tha t h e thu s condescend s t o 
invite you. Oh suffer him then to shew forth his Glory, even the Glory of the 
exceeding Riches of his free Grace , by believing on him. For we are saved by 
Grace thro' Faith I t is his Spirit that must convince you of unbelief, and of 
the everlasting Righteousness of his dear Son—Tis he alone must give Faith 
to appl y hi s Righteousness t o you r Heart s I  know o f no Free-wil l any 
one hath , excep t a  Free-will to d o Evi l continually—As to Spiritual s we are 
quite dead, and have no . .. Power to turn to God of ourselves.95 

Hence, th e Grea t Awakenin g renewe d som e centra l Calvinis t theologi -
cal themes , bu t i t als o significantl y transforme d America n Protestantism . 
Indeed, som e conside r th e Awakenin g t o hav e bee n " a revol t agains t 
Calvinism."96 The Puritans had long focused o n the conversion experience , 
but with the revivalism of the eighteenth century , the notion o f the conver -
sion experience change d an d became eve n more important. For many indi-
viduals, th e conversio n experienc e seeme d t o b e a  sudde n awakenin g t o 
the trut h o f Christ : revivalis t minister s preache d " a doctrin e o f immediat e 
repentance fro m si n an d immediat e conversio n t o God." 97 In  mos t 
instances, the conversion experienc e was somewha t communal . A minister 
would ferventl y urg e a  group o f individuals to acknowledg e thei r complet e 
guilt, to face thei r utter despair , and, in the words o f Jonathan Dickinson , a 
Presbyterian pastor , t o se e tha t the y hav e "n o whithe r els e to go , and tha t 
Christ ha s the Words o f eterna l Life." 98 A  conversion experience , in effect , 
allowed individuals to recognize God's grant of grace. 

The Grea t Awakenin g als o introduce d a  ne w styl e o f preaching . Mos t 
of th e revivalist s wer e itinerants , traveling fro m tow n t o town , seeking  th e 
largest possibl e audiences . Whitefield , fo r example , was repute d t o preac h 
to hundreds , even thousands , of people a t once. 99 Wherever th e revivalist s 



T H E N O R T H AMERICA N COLONIE S 13 9 

went, thei r purpose remaine d th e same : to persuad e thei r audiences . Eac h 
preacher aime d t o brin g th e peopl e t o th e trut h o f Christ , regardles s o f 
their socia l positions . T o d o so , th e revivalist s spok e a t th e leve l o f thei r 
audiences, using everyday language and often appearin g to talk extempora -
neously.100 Indeed , th e Grea t Awakenin g ca n b e understoo d partl y a s a 
lower-class rebellio n agains t th e intellectua l elit e o f th e colonies . Man y 
Harvard- an d Yale-educate d leader s wer e increasingl y influence d b y 
Enlightenment rationalism , ye t th e Christia n masse s foun d littl e spiritua l 
comfort i n the doctrine s o f Newton o r rationalisti c philosophy. Th e evan -
gelical revivals responded t o the religious hunger o f "'ordinary ' folk" (man y 
of whom , no t incidentally , wer e landowners). 101 Furthermore , thi s pop -
ulism an d anti-elitis m wa s manifeste d i n th e revivalisti c theolog y itself . 
Under th e earl y New Englan d Purita n theology , t o ow n th e covenan t an d 
become a  ful l churc h membe r wa s somewha t difficult , bu t afte r th e evan -
gelical reviva l o f th e Grea t Awakening , th e conversio n experienc e an d 
church membership became more readily available. 102 

Ultimately, th e Grea t Awakenin g placed a  greater emphasi s o n th e indi-
vidual's righ t t o exercis e privat e judgmen t i n religiou s matters . Wit h s o 
many itinerant preacher s wandering th e countryside , they effectively bega n 
to compet e wit h eac h othe r an d wit h th e mor e traditiona l ministers ; th e 
individual the n coul d choos e amon g th e man y itineran t o r traditiona l 
preachers. Moreover , i n stressin g th e persona l conversio n experience , th e 
revivalists encourage d individual s "t o rel y o n thei r ow n spiritua l experi -
ences, rathe r tha n o n th e authorit y o f clergy." 103 Similarly , a s a  pamphle t 
from 174 4 declared : "Ever y on e i s unde r a n indispensabl e Obligatio n t o 
search th e Scripture s fo r himself." 104 Eac h perso n coul d personall y an d 
directly experience the literal meaning of Scripture . 

To som e extent , then , th e Grea t Awakenin g democratize d America n 
religion (befor e governmen t wa s democratized) . The individual coul d liste n 
to variou s preachers—wh o sough t t o cajole , t o frighten , t o inspire , to per -
suade i n any way possible—and the n th e individua l coul d choos e t o follo w 
whatever preache r an d churc h seeme d mos t appealing . I n thi s market-lik e 
atmosphere, th e transformatio n o f th e conversio n experienc e int o a  mor e 
sudden an d immediat e affai r become s understandable . A  demagogi c 
preacher migh t appea l mor e readil y t o th e Christia n masse s b y promisin g 
quick an d eas y salvation ; a  preache r coul d practicall y declare , "Joi n m y 
church an d tak e th e shortcu t t o heaven! " Protestan t sects , consequently , 
began to splinte r off , creatin g an increasing plurality o f denominations, an d 
some o f th e alread y existin g bu t smalle r dissentin g sect s gaine d adherent s 
and sprea d int o ne w areas . Th e Baptists , fo r instance , benefite d greatl y 
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from th e eighteenth-centur y revivalism . The Baptist s first  arose as a sect of 
Puritans i n Englan d durin g th e earl y seventeent h century ; wit h difficulty , 
they gained a  foothold i n New England in the latter half of that century . In 
part because they long stood in the position o f the dissenter or opposition -
ist, bot h i n Ol d Englan d an d Ne w England , th e Baptist s ofte n oppose d 
church establishment . Yet , wit h th e growin g emphasi s o n a  conversio n 
experience durin g th e Grea t Awakening , th e centra l Baptis t tene t o f adul t 
baptism becam e mor e appealing , an d differen t Baptis t denomination s 
began to grow throughout th e colonies. 105 

With th e emergenc e o f mor e an d mor e denomination s an d wit h th e 
developing equalit y (i n numbers an d strength ) amon g th e various denomi -
nations, th e pressur e t o hav e multipl e establishment s o r disestablishmen t 
intensified. Thoma s Curr y writes : "Th e religiou s renewa l . . . lessene d th e 
status and power o f existing churches . It created divisions between it s sup-
porters an d opponents , irrevocabl y splittin g man y congregation s an d giv -
ing ris e t o ne w churches . I t strengthene d th e Presbyteria n an d Baptis t 
denominations an d propelle d the m int o th e souther n colonies , disruptin g 
and alterin g th e religiou s balance." 106 Perhaps mos t important , i n term s o f 
the futur e o f th e separatio n o f churc h an d state , afte r th e Grea t 
Awakening, no singl e church o r denomination coul d eve r realistically hop e 
to dominat e hegemonicall y a n entir e colon y i n doctrin e an d numbers. 107 

Nonetheless, th e unitar y establishmen t o f th e Anglica n churc h continue d 
throughout th e colonia l period in the southern colonies . 

Among th e revivalist s themselves , divers e view s spran g forth , givin g 
birth t o ne w denominations . On e o f th e mos t importan t division s wa s 
between th e revivalist s wh o retaine d th e Calvinis t tene t o f predestinatio n 
and those who rejected  it . The leader of the so-calle d Consisten t Calvinist s 
was Jonatha n Edwards . Accordin g t o Edwards , th e eterna l fat e o f indi -
viduals—whether salvatio n o r damnation—i s "absolutel y determined " b y 
God.108 Th e tain t o f origina l si n i s s o stron g tha t th e individua l ca n d o 
nothing t o chang e hi s o r he r predestine d fate ; t o thin k otherwis e merel y 
demonstrates huma n pride and sinfulness. 109 I n opposition t o Edwards an d 
the Consisten t Calvinists , some othe r revivalists—influence d b y the genera l 
movement o f Enlightenment modernis m towar d a  more confiden t rational -
ism—questioned th e validity and implications o f the dua l doctrines o f origi-
nal si n an d predestination . Thoug h pejorativel y attacke d a s Arminians , 
these revivalist s gav e birt h t o th e Methodis t movement . Th e centra l tene t 
of thi s movemen t wa s tha t grac e wa s availabl e t o all : individual s wer e 
responsible fo r choosin g whethe r t o pursu e salvatio n o r damnation . Fro m 
this perspective , freedo m o f conscienc e a t leas t intimate d a  choice : a n 
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individual's conscienc e wa s no t merel y a t libert y t o accep t th e trut h o f 
Jesus Christ ; rather , th e individua l wa s fre e t o choos e salvatio n o r damna -
tion. Thi s Methodis t approac h contain s a n obviou s potentia l fo r a n anti -
elitist mass appeal . Unsurprisingly, then , while Methodism first  emerged a s 
a movemen t durin g th e Grea t Awakenin g an d clearl y define d itsel f a s a 
separate denominatio n onl y i n th e lat e eighteent h century , i t becam e th e 
largest American denomination b y 1820. 110 

During th e Grea t Awakening , though , many revivalist s trie d t o stak e ou t 
a middl e groun d betwee n th e extreme s o f th e Consisten t Calvinist s 
(Edwardseans) an d th e Methodist s (Arminians) . Fo r example , Experienc e 
Mayhew insisted that he believed fully in original sin and "the Sovereignty of 
God i n th e Affai r o f Man' s Salvation. " Yet , simultaneously , h e maintaine d 
that individuals can "go to [Go d for] Grace." 111 That is , even though individ-
uals cannot sav e themselves, they can "strive to put themselves in the way of 
salvation." Insofa r a s thi s middl e groun d ignore d th e tension s o r incon -
sistencies inheren t i n it s theologica l details , i t cam e closes t t o representin g 
the mainstream of the evangelical revivalism of the seventeenth century. 112 

The Grea t Awakenin g ha d severa l importan t long-ter m consequences . 
Besides splinterin g America n Protestantis m int o man y denomination s an d 
partially democratizing America n religion , the religious transformatio n con -
tributed to the further emergenc e of the modern sovereig n stat e in America. 
In particular , th e evangelica l reviva l helpe d fue l a  stronge r commitmen t t o 
constitutional an d democrati c notion s i n government . Eve n Jonatha n 
Edwards declare d in 174 8 that a  ruler must b e a  person o f "grea t abilit y fo r 
the managemen t o f publi c affairs. " Downplayin g theologica l conviction s 
and qualifications , Edward s sounde d remarkabl y lik e a Machiavellian politi -
cal realist . Accordin g t o Edwards , a  person acquire s "skill " in public affair s 
through "study , learning , observation , an d experience." 113 B y these means , 
one develop s " a great understandin g o f men an d things , a great knowledg e 
of human nature , and o f the way o f accommodating themselve s t o it. " Yet, 
Edwards maintained , the ruler should use this practical wisdom t o promot e 
the "public good," not to pursue his or her own "private interest." 114 

Other religiou s an d politica l writer s deepene d th e constitutiona l ele -
ments o f American politica l thought . Writin g i n 1750 , the radica l Jonathan 
Mayhew (Experienc e Mayhew' s son) , followin g i n th e Lockea n tradition , 
emphasized th e righ t t o resis t unjus t rulers . Mayhew argue d tha t i f a  rule r 
does no t pursu e th e "commo n good, " the n th e peopl e ac t reasonabl y i f 
they resis t an d dethron e th e ruler . I n fact , Mayhe w added , "i t woul d b e 
highly criminal " for a  people no t t o resis t a  tyrant . Finally , Mayhew wen t 
so fa r a s t o argu e tha t th e officia l establishmen t o f religio n violate d 
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Protestant theolog y an d therefor e require d popula r resistance . O n thi s 
point, Mayhew obviously departed from th e Protestant mainstream. 115 

In addition t o it s consequences fo r American Protestantism an d politica l 
thought, th e Grea t Awakenin g acte d a s a  type o f socia l cement . Althoug h 
the revivalist s tende d t o splinte r America n Protestantis m int o multipl e 
denominations, th e Grea t Awakenin g ultimatel y wa s " a grea t unifyin g 
force tha t gav e t o 'four-fifths ' o f th e Christian s i n Americ a ' a commo n 
understanding o f th e Christia n lif e an d th e Christia n faith.'" 116 Despit e th e 
theological disagreement s amon g revivalists , th e evangelica l movemen t 
helped begi n t o forg e a  nationa l consciousnes s acros s th e boundarie s o f 
the variou s colonies— a nationa l consciousnes s tha t woul d becom e crucia l 
to th e America n Revolution . Th e late r colonies , then , wer e marke d b y a 
unified an d vigorous commitmen t t o Protestantism, a s manifested i n a plu-
rality o f Protestan t denominations . Fo r th e mos t part , th e overridin g goa l 
for eighteenth-centur y colonia l American s strikingl y resemble d tha t o f th e 
early Puritans: to creat e and maintain " a Christian civilization." 117 

Because lat e colonia l America wa s thoroughl y Protestan t i n religion an d 
culture, th e colonist s predictabl y displaye d a  hig h degre e o f antisemitism , 
though stil l largely against the conceptual Jew (sinc e so few Jews were actu -
ally present) . Dogmati c antisemitis m wa s especiall y rampan t amon g th e 
Great Awakening revivalists . For example , Gilber t Tennen t attacke d uncon -
verted minister s wh o supposedl y resemble d "th e Ol d Pharisee-Teachers, " 
who wer e "ver y proud an d conceity " and "craft y a s Foxes; they tried  by all 
Means to ensnare our Lord by their captious Questions." 118 Joseph Bellamy, 
a studen t o f Jonathan Edwards , condemned "th e Jewish natio n [fo r having ] 
murdered God' s ow n Son. " In arguing tha t despit e predestination Christia n 
individuals ar e t o blam e fo r si n an d ba d temper , Bellam y reasone d tha t 
"[y]ou hav e a s muc h powe r t o hel p bein g o f suc h a  temper a s th e Scribe s 
and Pharisees had; but Chris t judged the m to be wholly to blame , and alto-
gether inexcusable."119 Jonathan Edwards himself wrote: 

As to the Jews ... the generality of them rejected Chris t and his gospel, with 
extreme pertinaciousness of spirit. They not only went on still in that career 
of corruption , which had been increasing fro m th e time of the Maccabees; 
but Christ' s coming, and his doctrine and miracles, and the preaching of his 
followers, and the glorious things that attended the same, were the occasion, 
through thei r perverse improvement, o f an infinite increas e of their wicked-
ness. They crucified th e Lord of Glory, with the utmost malice and cruelty, 
and persecuted his followers; they pleased not God, and were contrary to all 
men; and went on to grow worse and worse, till they filled up the measure 
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of thei r sin , and wrat h cam e upo n the m t o th e uttermost ; an d the y wer e 
destroyed, and cas t ou t o f God' s sight , with unspeakably greate r tokens of 
the divine abhorrence and indignation, than in the days of Nebuchadnezzar. 
The bigger part o f the whole nation were slain , and the rest were scattered 
abroad through the earth, in the most abject and forlorn circumstances . And 
in the same spirit of unbelief and malice against Christ and the gospel, and in 
their miserable dispersed circumstances, do they remain to this day.120 

This antisemitis m wa s no t limite d t o revivalists ' pulpits . I t surface d i n 
election da y speeches , presentation s o f colleg e presidents , an d th e civi l 
laws o f th e colonies . Regardles s o f whethe r a  colon y ha d a  singl e estab -
lished church , a multiple establishment , o r no establishment , Jews generall y 
lacked political equality. Naomi Cohen summarizes : 

In al l colonie s statutor y la w reinforce d th e Christia n characte r o f society . 
Civil law prohibited blasphemy and public worship on the part of minorities; 
it also mandated churc h attendance , Sunday observance , and financia l sup -
port o f the colony' s established churc h and its schools . Political rights—citi-
zenship, voting, ofhceholding, servic e as jurors an d witnesses—were usually 
limited, if not to church members then a t least to those who took oaths of 
allegiance formulate d i n Christologica l terms . Sinc e right s o f trad e ofte n 
depended o n lega l citizenship , religiou s contro l penetrate d th e economi c 
sphere. Christianity formally governed well nigh all aspects of life.121 

In sum , b y th e lat e eighteent h century—th e tim e o f th e America n Rev -
olution an d th e subsequen t adoptio n o f the Constitution—th e centra l com -
ponents o f th e America n conceptio n o f churc h an d stat e wer e alread y i n 
place. Th e notio n o f th e moder n sovereig n stat e ha d bee n firmly  rooted , 
and th e societ y wa s thoroughl y Protestant . American s believed , lik e th e 
early New Englan d Puritans , tha t "thi s wa s God' s countr y wit h a  missio n 
to perform." 122 I n colonie s bot h wit h an d withou t officia l establishments , 
church, state , an d (practically ) al l o f societ y worke d togethe r t o suppor t 
and enforc e th e assume d Protestan t pillar s o f society . No t incidentally , 
then, church , state , and (practically ) al l of societ y als o worked togethe r t o 
reinforce th e doctrina l antisemitis m o f th e Ne w Testament . Whil e mos t 
Jews i n America unquestionabl y live d a  more peacefu l an d secur e lif e tha n 
their co-religionist s i n Europe , thi s stat e o f affair s reflecte d mor e abou t 
Europe an d it s bran d o f antisemitis m tha n abou t th e colonies . Moreover , 
antisemitism i n th e colonie s rarel y reache d th e violen t level s attaine d i n 
Europe largel y becaus e s o fe w Jews live d i n Nort h America . Withou t th e 
presence o f rea l Jews , antisemitis m typicall y remaine d a t th e leve l o f 
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rhetoric aimed a t the conceptua l Jew. Thomas Curr y describes the de fact o 
establishment o f Protestantis m i n eighteenth-centur y America : "[T]h e 
notion o f prayer an d worshi p base d o n th e Bibl e tha t wa s accepte d b y al l 
Protestants . . . constitute d a n essential foundation o f civilization. Such oth -
ers a s Catholic s o r Jews di d no t imping e sufficientl y o n thei r lives to chal -
lenge that assumption." 123 



CHAPTER 7 

The American Revolution and 
Constitution 

T H E R E V O L U T I O N A N D IT S A F T E R M A T H 

The American Revolutio n was , in the word s o f Gordo n Wood , "th e prod -
uct o f a  complicated culminatio n o f many divers e personal grievance s an d 
social strains , rangin g fro m lan d pressure s i n Connecticu t t o increasin g 
indebtedness in Virginia."1 The disparat e interests an d occasionally antago -
nistic colonies fuse d together , though , t o bal k at the "remotel y roote d an d 
awkwardly impose d [British ] imperia l system." 2 Thi s colonia l resistance t o 
British authorit y wa s eviden t i n th e real m o f churc h an d state . During th e 
last fe w decade s o f th e colonia l period , fe w majo r controversie s regardin g 
church establishment s arose . T o a  grea t extent , mos t American s agree d 
that th e colonie s wer e Protestan t i n nature an d tha t thei r officia l establish -
ments were legitimate an d beneficial . Th e exceptions—th e majo r disputes — 
typically aros e whe n th e Britis h an d Anglicans  claime d tha t th e Churc h o f 
England was , b y implication , th e establishe d churc h o f al l th e colonies — 
which were , afte r all , British colonies . Most non-Anglica n colonists , whil e 
wholly acceptin g thei r ow n establishments , condemne d th e Churc h o f 
England a s a  tyrannically an d coercivel y imposed nationa l religion . Indeed , 
because th e Britis h an d Anglica n effort s a t establishmen t tende d t o spar k 
strong opposition, those effort s tende d to further "colonia l solidarity." 3 

This differentiatio n betwee n colonia l establishments , o n th e on e hand , 
and the Church o f England, on th e other hand , crystallized fully i n the pre-
Revolution debates. 4 I n th e mids t o f growin g tension s betwee n Grea t 
Britain an d th e colonies , particularly ove r th e impositio n an d paymen t o f 

J45 
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taxes, Parliament passed a  series of punitive enactment s i n 1774 . These so -
called Intolerabl e Act s (o r Coerciv e Acts ) include d th e Bosto n Por t Ac t an d 
the Massachusetts Governmen t Act . The former , enacte d a s punishment fo r 
the Bosto n Te a Part y (o f Decembe r 16 , 1773) , close d th e por t o f Bosto n 
until th e tow n pai d fo r th e destroye d tea , whil e th e latte r attempte d t o 
eliminate th e colonia l governmen t o f Massachusetts . I n term s o f under -
standing colonia l attitude s towar d th e separatio n o f churc h an d state , th e 
most importan t ac t wa s th e Quebe c Act , passe d o n Jun e 22 , 1774 . Th e 
Quebec Act , a s it s nam e suggests , applie d t o Quebe c an d no t t o Ne w 
England o r othe r Atlanti c seaboar d colonies . Moreover, t o a  grea t extent , 
the Quebe c Ac t extende d religiou s toleratio n t o Roma n Catholic s i n 
Quebec. I n effect , th e ac t provided fo r somethin g simila r t o a n American -
style multipl e establishment : i t extende d th e fre e exercis e o f religio n an d 
public financial suppor t t o Catholic s and Anglicans.5 

Throughout th e colonies , th e passag e o f th e Intolerabl e Act s inflame d 
widespread alar m an d forge d a  sens e o f unit y agains t Britain . Con -
sequently, th e firs t Continenta l Congres s wa s called , an d o n Octobe r 14 , 
1774, th e Congres s declare d tha t th e colonist s wer e "entitle d t o life , lib -
erty, an d property , &  the y [had ] neve r cede d t o an y sovereig n powe r 
whatever, a  right to dispose of either without thei r consent." The colonists , 
furthermore, wer e "entitle d t o al l th e rights , liberties , an d immunitie s o f 
free an d natural-bor n subject s withi n th e realm o f England." As such , the y 
sought t o ensur e tha t "thei r religion , laws , an d libertie s [would ] no t b e 
subverted." The Intolerabl e Acts were deeme d "impolitic , unjust, an d cruel , 
as wel l a s unconstitutional , an d mos t dangerou s an d destructiv e o f 
American rights. " Th e Quebe c Act , i n particular , wa s condemne d "fo r 
establishing th e Roma n Catholic k Religio n i n th e provinc e o f Quebec" ; 
Parliament ha d erecte d " a tyrann y there , t o th e grea t danger " o f th e 
colonies.6 Th e Congress , thus , di d no t recogniz e th e multipl e establish -
ment an d religious toleration o f the Quebe c Act. When i t came t o religion , 
the Britis h governmen t wa s deeme d tyrannical , whil e th e colonia l govern -
ments supposedl y supporte d religiou s libert y an d freedo m o f conscience . 
Indeed, i n a  subsequent declaration , th e Continenta l Congres s proclaimed : 
"Our forefathers , inhabitant s o f the islan d o f Great-Britain , lef t thei r nativ e 
land, t o see k o n thes e shore s a  residence fo r civi l and religiou s freedom." 7 

Of course , a s previousl y discussed , mos t o f th e earl y Purita n settler s ha d 
sought thei r own Christia n freedo m t o follo w th e trut h o f Jesus. They ha d 
absolutely no intention o f tolerating religious diversity . 

Nonetheless, from th e perspective o f many Revolutionary-er a colonists , 
the multipl e establishment s o f the colonie s protected religiou s liberty. 8 Yet, 
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colonial disagreemen t o n thi s issu e surface d a t th e firs t Continenta l 
Congress i n 1774 . Th e Ne w Englan d Baptists , le d b y Isaa c Backus , com -
plained tha t th e professed multipl e establishmen t o f Massachusetts di d no t 
afford the m religiou s freedom . Backus , influence d b y Roge r William s an d 
John Locke , reiterated th e typica l calvinisti c disjunctio n betwee n th e spiri -
tual an d tempora l worlds—rooted , o f course , in the New Testamen t oppo -
sition o f the Jewish world o f carnality to th e Christia n world o f spirituality . 
According t o Backus , worldly choice s an d action s onl y tend t o pollut e th e 
individual's ques t fo r eterna l salvation : tru e Christia n freedo m o f con -
science wa s therefor e inconsisten t wit h payin g taxe s t o suppor t a 
Congregationalist church . Backu s forcefull y mad e hi s poin t eve n a s h e 
expressed his complete suppor t fo r the incipient Revolutionary cause : 

It may now be asked, What is the liberty desired? The answer is: As the king-
dom of Chris t i s not o f this world, and religion i s a concern betwee n Go d 
and the soul , with which no human authority ca n intermeddle, consistently 
with th e principle s o f Christianity , an d accordin g t o th e dictate s o f Prot -
estantism, we claim and expect the liberty of worshipping god according to 
our consciences, not being obliged to support a ministry we cannot attend.9 

John Adam s responde d b y acknowledgin g tha t Massachusett s ha d a n 
establishment bu t tha t i t did not infring e o n freedom o f conscience: "Ther e 
is, indeed , a n ecclesiastica l establishmen t i n ou r province ; bu t a  very slen -
der one , hardl y t o b e calle d a n establishment. " Tha t is , t o Adams , th e 
Church o f Englan d wa s a  rea l establishment—despoti c an d oppressive -
while the Massachusetts establishmen t wa s a  totally differen t breed—barel y 
an establishment a t all . The Church o f England tyrannically imposed creed s 
and ceremonies , whil e th e colonia l establishment s aske d fo r littl e mor e 
than (supposedly ) reasonabl e publi c support . Plus , Adam s added , n o on e 
should expec t th e minima l establishmen t o f Massachusett s t o soo n disap -
pear.10 Adam s elsewher e manage d t o ti e togethe r Christianity , th e com -
mon good , an d a  righ t t o resis t unjus t rulers : "[I] f a  clergyma n preache s 
Christianity, an d tell s th e magistrate s tha t the y wer e no t distinguishe d 
from thei r brethre n fo r thei r privat e emolument , bu t fo r th e goo d o f th e 
people, tha t th e peopl e ar e boun d i n conscienc e t o obe y a  goo d govern -
ment, bu t ar e no t boun d t o submi t t o on e tha t aim s a t destroyin g al l th e 
ends o f government—O h Sedition ! Treason!" 11 I n short , th e predominan t 
message o f thi s exchang e betwee n Backu s an d Adam s wa s "th e acknowl -
edgement bu t simultaneou s soft-pedalin g o f th e Massachusett s establish -
ment."12 I t i s worth noting , though, tha t eve n Backus (predictably ) viewe d 
America a s Christian , an d h e wante d t o kee p i t tha t way . H e praise d a 
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Massachusetts constitutiona l provisio n tha t stated : "N o ma n ca n tak e a 
seat i n ou r legislatur e til l he solemnl y declares , ' I believe th e Christia n reli -
gion and have a firm persuasion o f its truth."' 13 

Less than tw o year s afte r th e first  meeting o f the Continenta l Congress , 
the America n Revolutio n began . Th e elit e leaders , particularl y Thoma s 
Jefferson i n th e Declaratio n o f Independence , explaine d th e necessit y fo r 
rebellion i n term s o f a  conservativ e Lockea n righ t o f resistanc e agains t a n 
unjust ruler . B y closel y modelin g th e Declaratio n o n Locke' s theor y o f 
resistance, Jefferson an d th e othe r signer s implicitl y suggeste d tha t they , 
like Locke , wer e no t anarchi c revolutionaries , bu t rathe r somber , rationa l 
citizens force d b y a  tyrannical rule r t o tak e extraordinar y measure s fo r th e 
public good. 14 Hence , th e intellectua l elite s dre w heavil y upo n Enlight -
enment rationalis m fo r succor , bu t mos t revolutionar y American s wer e 
only vaguel y awar e o f an d lacke d precis e knowledg e o f Enlightenmen t 
political philosophers . Th e mos t broadl y influentia l politica l theor y wa s 
perhaps th e so-called Oppositio n Ideology , adopted fro m early-eighteenth -
century Englis h politica l thinkers . Oppositio n Ideolog y mixe d togethe r 
Harringtonian an d Lockea n themes , usin g Harringtonia n civi c republica n 
language t o articulat e a  Lockean notio n o f resistance : civi c virtue seeme d 
to deman d resistanc e t o governmenta l encroachment s o f right s an d liber -
ties.15 Whil e th e revolutionar y movemen t wa s somewha t sustaine d an d 
structured b y these abstrac t politica l ideas, many rebellious Americans wer e 
also drive n b y a  (Grea t Awakening ) revivalis t fervo r t o continu e buildin g 
Christ's kingdom . Most likely , the Christia n masse s were impelled a s muc h 
as o r eve n mor e b y thei r evangelica l enthusias m tha n b y thei r appreciatio n 
for Locke , Harrington , Hume , an d Rousseau . Indeed , th e Continenta l 
Congress itsel f repeatedly invoked Go d an d Jesus Christ , and adopted mea -
sures to promote and enforce Protestan t values and practices.16 

Nonetheless, fo r almos t al l American revolutionaries , elite s an d masse s 
alike, "freedom " an d "liberty " wer e th e watchwords . Thes e American s 
were convinced that British leaders were consciously plotting to undermin e 
colonial (an d indee d English ) liberty. 17 Mor e tha n eve r before , then , th e 
establishment o f the Churc h o f England was condemne d a s tyrannica l an d 
as inconsisten t wit h freedo m o f conscience . I n fact , a t thi s point , a s th e 
concept o f a  churc h establishmen t becam e associate d wit h th e rejected 
Anglican church , man y colonial s refuse d t o acknowledg e th e fac t o f thei r 
own establishments . Wherea s onl y tw o year s earlie r Joh n Adam s ha d 
admitted tha t Massachusett s ha d a  "slender " establishment, 18 preacher s i n 
Massachusetts no w maintaine d tha t " a lega l provision ' fo r minister s 
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according t o a n 'equa l an d Liberal ' plan di d no t eve n approac h a  'politica l 
establishment' to deprive citizens of the sacred rights of conscience." 19 

Indeed, soo n afte r th e beginnin g o f th e Revolution , al l o f th e colonie s 
with Anglican establishments , except Virginia , eliminated the officia l impo -
sition o f th e Churc h o f England . Yet , eve n i n thos e colonies—Nort h 
Carolina, Sout h Carolina , Georgia , an d Maryland—th e topplin g o f th e 
Anglican establishmen t di d no t necessaril y lea d t o complet e disestablish -
ment.20 I n Sout h Carolina , fo r example , th e firs t stat e Constitution , 
adopted i n 1776 , lef t th e Anglica n establishmen t intact. 21 Onl y tw o year s 
later, though, a  new stat e Constitution wa s being debated . Speakin g befor e 
the stat e legislatur e i n oppositio n t o havin g an y state-establishe d church , 
William Tennent , a  Presbyterian minister , insiste d tha t th e Anglica n estab -
lishment infringe d "Religiou s Liberty. " The establishmen t merel y tolerate d 
Protestant dissenter s withou t grantin g the m ful l equality , a s i f the y stoo d 
"on th e sam e footing wit h th e Jews." When Tennen t subsequentl y learned , 
however, tha t a  multipl e establishmen t encompassin g hi s ow n denomina -
tion wa s unde r consideration , h e becam e a n enthusiasti c supporte r o f offi -
cial establishment . Suc h a  multipl e establishment , accordin g t o Tennent , 
"opens th e doo r t o th e equa l incorporatio n o f al l denominations" becaus e 
"Christianity itsel f [wil l be] th e establishe d religio n o f th e State." 22 In fact , 
the ne w Sout h Carolin a Constitutio n o f 177 8 eliminate d th e Anglica n 
establishment bu t imposed a  broader Protestan t establishment . The Consti -
tution provided : 

That al l persons an d religious societie s who acknowledg e tha t ther e i s one 
God, and a  future stat e of rewards and punishments, and that Go d is pub-
licly to be worshipped, shall be freely tolerated. The Christian Protestant reli-
gion shal l b e deemed , an d i s hereb y constitute d an d declare d t o be , th e 
established religio n o f thi s State . Tha t al l denomination s o f Christia n 
Protestants in this State, demeaning themselves peaceably and faithfully, shal l 
enjoy equal religious and civil privileges.23 

In cas e ther e wa s an y doubt , th e Constitutio n adde d tha t "th e Christia n 
religion is the true religion." 24 

From a  Protestan t standpoint , th e view s o f Tennen t an d othe r Sout h 
Carolinians supportin g th e ne w establishmen t di d no t represen t blatan t 
hypocrisy. I n a n overwhelmingl y Protestan t natio n wit h a  pluralit y o f 
denominations lik e th e earl y America , religiou s libert y mean t freedo m t o 
be Protestant . Fro m earl y i n th e Reformation , freedo m o f conscienc e an d 
official establishmen t seeme d entirel y consistent . Sout h Carolin a merel y 
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reflected thi s Protestan t viewpoint . An d becaus e o f th e man y denomina -
tions, a single or unitary establishment—whethe r o f the Anglican churc h o r 
any other—seeme d problemati c an d eve n oppressive , whil e a  multipl e 
establishment closel y matched th e socia l reality. Thus, during the late eigh-
teenth century , i n thos e state s tha t maintaine d officia l establishments -
South Carolina , Maryland, Georgia , Massachusetts , Connecticut , an d Ne w 
Hampshire—the multipl e establishmen t o f Protestantis m o r Christianity , 
typically accompanied b y some protection o f freedom o f conscience or fre e 
exercise of religion, became the norm. 25 

Meanwhile, severa l states—Rhod e Island , Pennsylvania , New Jersey, an d 
Delaware—inherited a  colonia l traditio n o f no t havin g a n officiall y estab -
lished church. 26 Almos t immediately , two othe r states—Nort h Carolin a an d 
New York—joine d thi s group . Nort h Carolin a repudiate d it s Anglica n 
church establishmen t an d al l other s a s well . Th e Nort h Carolin a Consti -
tution o f 1776 also expressly protected freedom o f conscience, yet it simul-
taneously limite d publi c officeholdin g t o thos e individual s wh o accepte d 
"the trut h o f th e Protestan t religion." 27 Th e Ne w Yor k Constitutio n o f 
1777 expressly repudiated an y official establishment , thu s resolving a  long-
running disput e abou t whethe r a  multipl e establishmen t o r a n Anglica n 
establishment existe d in the state . Like states that maintaine d officia l multi -
ple establishments a s well as states without establishments , New Yor k pro-
tected freedo m o f conscience , whic h wa s explicitl y equate d wit h th e fre e 
exercise of religion: 

[T]he free exercise and enjoyment o f religious profession an d worship, with-
out discriminatio n o r preference , shal l forever hereafte r b e allowed , within 
this State , to al l mankind: Provided , That th e liberty o f conscience , hereby 
granted, shall not be so construed as to excuse acts of licentiousness, or jus-
tify practices inconsistent with the peace or safety of this State.28 

Virginia continue d it s official suppor t o f the Anglican Churc h for a  shor t 
time after the Revolution, but then during the 1780s , after a  lengthy dispute , 
Virginia full y repudiate d it s establishmen t (withou t switchin g t o a n officia l 
multiple establishment) . Hence , althoug h Virgini a ha s receive d enormou s 
scholarly attentio n fo r it s movemen t t o disestablishmen t an d it s relation t o 
the framin g o f th e firs t amendmen t o f the U.S . Constitution, thi s stat e wa s 
an anomaly . Each o f the othe r state s either , o n th e on e hand , continue d it s 
earlier respectiv e colonia l polic y b y havin g n o officia l establishmen t o r b y 
maintaining a  multiple establishment , o r on the other hand, switched withi n 
two year s afte r th e Revolutio n t o disestablishmen t o r a  multipl e establish -
ment.29 I n fact , Virgini a perhap s ha s receive d suc h enormou s attentio n 
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exactly becaus e o f it s unusua l history : ther e wa s greate r debat e abou t 
church establishmen t i n Virgini a tha n i n othe r state s an d thu s mor e infor -
mation availabl e fo r historica l research. 30 I n addition , sinc e James Madiso n 
was prominent i n the Virginia debates a s well as in the developmen t o f th e 
first amendment, hi s views in the stat e dispute often ar e reasonably deeme d 
to illuminate the meaning of the first amendment. 

During th e Grea t Awakening , th e numbe r o f Baptist s i n Virgini a ha d 
increased dramaticall y despit e th e Anglica n establishment . Hence , eve n 
before th e Revolution , man y Baptist s i n th e stat e "wer e wit h goo d caus e 
raising the cry of religious persecution."31 Then , after th e Revolution, whe n 
Virginia initiall y maintaine d it s officia l establishmen t (throug h publi c ta x 
support), the Baptists continue d thei r cal l for religious liberty (eve n thoug h 
dissenters wer e exempte d fro m th e tax). 32 To a  grea t extent , th e Virgini a 
Baptists echoed th e position o f Isaac Backus: the payment o f taxes to pub-
licly suppor t religio n violate d th e Protestan t freedo m o f conscience . A s 
Backus ha d argued , worldl y choice s an d action s onl y ten d t o pollut e th e 
individual's ques t for eterna l salvation . 

Meanwhile, in 1779 , Thomas Jefferson introduce d i n the Virginia legisla-
ture An Act for Establishing Religious Freedom. This bill provided as follows: 

That no man shall be compelled to frequent o r support any religious worship, 
place or ministry whatsoever, nor shal l be enforced, restrained , molested, or 
burthened in his body or goods, nor shall otherwise suffer o n account of his 
religious opinions or belief; but that al l men shal l be free t o profess, and by 
argument to maintain, their opinions in matters of religion, and that the same 
shall in nowise diminish, enlarge, or affect thei r civil capacities.33 

As on e wh o wa s heavil y influenced b y Enlightenment philosoph y (includ -
ing Locke) and deistic theology, Jefferson i s renowned fo r insisting upon " a 
wall of separation betwee n churc h an d State, " largely for th e benefi t o f th e 
state.34 Jefferson, tha t is , is known fo r seeking  to preserve th e operatio n o f 
government fre e o f th e strif e tha t officia l establishment s tende d t o propa -
gate.35 Nevertheless , Jefferso n justifie d hi s Ac t fo r Establishin g Religiou s 
Freedom wit h reason s tha t th e Baptist s themselve s easil y coul d hav e an -
nounced. Fo r example , h e wrot e tha t a n establishmen t tend s "t o corrup t 
the principle s o f tha t ver y religio n i t i s mean t t o encourage , b y bribing , 
with a  monopol y o f worldl y honor s an d emoluments , thos e wh o wil l 
externally profes s an d confor m t o it." 36 Jefferson' s Lockea n root s hel p 
explain an d illuminat e hi s religiou s justification s fo r th e act . In  fact , 
Jefferson derive d larg e portions o f th e ac t fro m Locke' s Lette r Concernin g 
Toleration, an d a s I  discusse d i n chapte r 5 , Locke' s view s o n religio n an d 
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religious toleratio n wer e distinctl y Calvinist . Specifically , Lock e educe d hi s 
views bot h o n religiou s toleratio n an d o n politica l societ y fro m th e stric t 
Calvinist disjunctio n betwee n th e spiritua l an d th e temporal . Perhaps then , 
not s o surprisingly , eve n Jefferson , th e rationalisti c deis t wh o s o ofte n 
seemed hostile to traditiona l Christianity , appeared to draw implicitly upo n 
the antisemiti c imager y o f th e New Testamen t b y opposing "worldl y hon -
ors and emoluments " to Christia n spirituality. 37 Indeed, elsewhere , Jefferson 
wrote tha t Jews' '"idea s o f hi m [God ] &  o f hi s attribute s wer e degradin g 
& injurious ' an d thei r '[e]thic s [were ] ofte n irreconcilabl e wit h th e soun d 
dictates o f reaso n &  morality ' [a s wel l a s being ] 'repulsiv e &  anti -
social' Judai c belief s an d moralit y 'degraded ' Jews an d 'presented ' th e 
'necessity' for thei r 'reformation.'" 38 

The Virgini a legislatur e di d no t initiall y pas s Jefferson's bill , thoug h i n 
1779 i t di d repea l th e statut e tha t impose d taxe s fo r th e suppor t o f reli -
gion. Then , fro m 178 4 t o 1786 , th e questio n o f stat e establishmen t onc e 
again cam e t o th e forefron t i n Virgini a whe n Patric k Henr y introduce d i n 
the legislatur e a  genera l assessmen t ta x t o suppor t Christianity. 39 Thi s 
time, Jame s Madiso n le d th e figh t fo r disestablishment , articulatin g hi s 
views i n th e famou s Memoria l an d Remonstrance . Madiso n expressl y re -
jected the official establishmen t o f Christianity: "Who doe s not se e that th e 
same authorit y whic h ca n establis h Christianity , i n exclusio n o f al l othe r 
Religions, ma y establis h wit h th e sam e eas e an y particula r sec t o f 
Christians, in exclusion o f all other Sects?"40 

In justifyin g disestablishment , Madiso n dre w upo n bot h th e evangelica l 
(Calvinist) theology o f the Baptists and the more secula r reasoning typicall y 
associated wit h Jefferso n (an d Locke) . T o Madison , experienc e dem -
onstrated tha t th e establishmen t o f religion tende d t o corrup t bot h govern -
ment an d Christianity . Mor e specifically , o n th e secula r side , Madiso n 
argued tha t "[r]eligio n i s wholly exempt " from th e cognizanc e o f civi l soci-
ety as created throug h th e socia l contract . Goo d civi l government doe s no t 
need th e officia l establishmen t o f Christianity, and in fact, civi l governments 
more ofte n tha n no t hav e use d churc h establishment s t o facilitat e tyranny . 
In addition , a s a  practica l matter , establishmen t migh t encourag e certai n 
(dissenting) individual s t o leav e th e state , thoug h the y otherwis e ar e goo d 
citizens. Most important , perhaps, experience shows that establishment can -
not "extinguis h Religiou s discord. " To the contrary , establishmen t tend s t o 
produce civi l strife , whil e th e "tru e remed y [fo r religiou s discor d is ] equa l 
and complea t liberty." 41 Thus , Madison followed Lock e in arguing tha t reli-
gious liberty dampen s th e developmen t o f the religious hostilitie s tha t ten d 
to destroy the state. 42 
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In the Memorial and Remonstrance, Madison emphasize d protecting th e 
religious realm a s much a s the political realm. Madison's religiou s justifica -
tions echoe d th e standar d Calvinis t theme s tha t th e Baptist s relie d upo n 
(and hence , o f course , Madison als o echoe d th e standar d Ne w Testamen t 
antisemitic themes) . Officia l establishment , Madiso n argued , mistakenl y 
propels this-worldl y force s int o th e spiritua l affair s o f Christia n salvation : 
"[We remonstrate agains t the said Bill because] th e establishment propose d 
by the Bil l is not requisit e for th e suppor t o f the Christia n Religion . To sa y 
that i t is, is a contradiction t o the Christian Religion itself, for every page of 
it disavow s a  dependenc e o n th e power s o f thi s world. " Lik e Christian s 
throughout th e centuries , Madison wante d t o sprea d th e universa l truth o f 
Christ t o non-Christians : "Th e firs t wis h o f thos e wh o enjo y thi s preciou s 
gift [o f Christianity] ough t t o be tha t i t may be imparted t o th e whole rac e 
of mankind. " Th e us e o f civi l forc e throug h th e officia l establishmen t o f 
religion, however, canno t creat e sincere convert s to Christianity . Accordin g 
to Madison , experienc e reveal s tha t officia l establishment s undermin e th e 
"purity" o f Christianit y an d tha t Christianit y actuall y flourishe s bes t with -
out establishment . Whil e Madiso n wa s fa r fro m th e first  t o recogniz e tha t 
the officia l impositio n o f Christianit y migh t imped e it s sprea d throughou t 
the socia l bod y (fo r example , Roge r William s ha d argue d th e same) , th e 
importance o f Madison's reiteratin g thi s poin t i n thi s er a o f American his -
tory cannot b e overstated. Madison wrote : 

[Experience witnesset h tha t ecclesiastica l establishments , instea d o f main -
taining th e purit y an d efficac y o f Religion , hav e ha d a  contrary operation . 
During almos t fiftee n centurie s ha s th e lega l establishmen t o f Christianit y 
been on trial. What have been its fruits? More or less in all places, pride and 
indolence in the Clergy, ignorance and servility in the laity, in both, supersti-
tion, bigotry and persecution. Enquire of the Teachers of Christianity for the 
ages in which it appeared in its greatest lustre; those of every sect, point t o 
the ages prior to its incorporation with Civil policy.43 

Hence, Madison her e reproduces standar d Reformation rhetori c condemn -
ing the Roman Catholi c Churc h o f the Middle Ages ; Christianity ough t t o 
be restore d t o it s "primitiv e Stat e i n whic h it s Teacher s depende d o n th e 
voluntary reward s o f thei r flocks."  Finally , Madison adde d tha t th e force d 
payment o f taxe s fo r a  churc h establishmen t woul d violat e "th e fre e exer -
cise of Religion according to the dictates of Conscience." 44 

Although Madiso n le d th e figh t agains t th e bil l proposing t o impos e a 
general assessmen t ta x fo r th e suppor t o f Christianity , h e wa s no t alone . 
He wa s joine d b y man y others , including , o f course , th e long-protestin g 
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Baptists. Baptis t petition s typicall y reiterate d th e Calvinis t disjunctio n 
between th e spiritua l an d tempora l worlds : "A s th e Churc h o f th e 
Kingdom o f Chris t 'i s no t o f thi s world ' a s [Jesus ] declares ; i t appear s a n 
evident impropriety , t o intrus t i n th e managemen t o f an y o f it s prope r 
interests office s whic h relat e wholl y t o secula r matters . And canno t there -
fore hav e any proper connectio n wit h a  spiritual body." 45 In  the end , then , 
the force s i n Virgini a fo r disestablishmen t overwhelme d thei r opponents . 
Not onl y wa s th e bil l proposin g th e genera l assessmen t ta x defeate d i n 
1786, bu t Jefferson' s Ac t fo r Establishin g Religiou s Freedo m wa s passe d 
instead. Fro m Jefferson's perspective , a t least , thi s statut e comprehende d 
"within th e mantl e o f its protection, th e Jew and the Gentile , the Christia n 
and Mohometan, the Hindoo, and Infidel of every denomination." 46 

Most important , then , regardless o f Jefferson's viewpoin t o n th e Ac t for 
Establishing Religious Freedom, the officia l disestablishmen t i n Virginia an d 
elsewhere di d no t diminis h Christia n dominatio n o f America n society . 
Thomas Curr y observe s tha t th e state s "inherite d th e commo n colonia l 
ethos tha t Americ a wa s a  Protestan t countr y an d simpl y assume d tha t 
Protestantism shoul d b e encourage d i n non-specifie d ways." 47 Regardles s 
of officia l establishmen t o r disestablishment , legislativ e measure s an d eve n 
constitutional provisions continue d t o directl y bolster Christia n hegemony . 
Non-Christians ofte n wer e burdene d wit h civi l disabilities, such a s prohibi-
tions o n votin g an d publi c officeholding. 48 Fo r instance , i n Pennsylvania , 
which lon g had n o officia l establishment , th e stat e Constitutio n demande d 
that stat e legislator s swea r a n oat h tha t woul d ba r Jews an d atheists. 49 I n 
1785, Madiso n himsel f introduce d i n th e Virgini a legislatur e A  Bil l fo r 
Punishing Disturbers o f Religious Worship an d Sabbat h Breakers , which ha d 
been drafted b y Jefferson; i f passed, it would have imposed a  fine for work -
ing o n th e Christia n Sabbat h o f Sunday. 50 An d Madiso n introduce d ye t 
another bil l providing tha t o n certai n appointe d day s o f public fasting an d 
thanksgiving, "minister s wer e t o perfor m 'divin e servic e an d preac h a  ser -
mon . . . suite d to the occasion' or forfeit £50." 51 In short, even with officia l 
disestablishment, d e facto establishmen t o f Christianity remained a  given in 
American society . In the words o f Forres t McDonald , "s o habituate d wer e 
Americans t o thinkin g i n Protestan t term s tha t fe w coul d conceiv e o f a 
civil orde r i n an y othe r way." 52 A s Madiso n himsel f revealed , th e oppo -
nents o f officia l establishment s di d not inten d t o reduc e th e Christia n hol d 
on America . T o th e contrary , Madiso n an d other s believe d tha t 
Protestantism woul d sprea d mos t effectivel y withou t officia l establishment , 
through the congregations o f the faithful . 
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All i n all , th e perio d o f th e Revolutio n an d earl y nationhoo d wa s 
marked b y a  stron g movemen t towar d disestablishmen t a t th e stat e level . 
One impetu s fo r thi s movemen t wa s th e influenc e o f Enlightenment ratio -
nalism in the political thought o f the elite leaders, but quite clearly, this fac-
tor pale d i n compariso n t o religiou s an d politica l developments . I n 
particular, th e lingering effect s o f the Grea t Awakenin g fomente d disestab -
lishment. The evangelica l Protestant denomination s enthusiasticall y presse d 
the shar p Calvinis t disjunctio n betwee n th e spiritua l an d tempora l world s 
to the point wher e the (mere ) payment o f a  tax to suppor t religion seeme d 
an unacceptable intrusio n o f worldly matter s into the realm of spiritual sal -
vation.53 And the increasing plurality of Protestant denomination s rendere d 
disestablishment politicall y expedient ; wit h s o man y denominations , n o 
single Protestant sec t coul d long dominat e an y state , much les s the nation . 
Furthermore, th e Revolution itsel f politically propelled man y state s towar d 
disestablishment. As a practical matter, in those state s where the Church of 
England ha d bee n officiall y established , th e continuatio n o f a n Anglica n 
establishment seeme d impoliti c (o r worse ) afte r th e brea k fro m Grea t 
Britain. Mor e broadly , revolutionar y American s coul d n o longe r accep t a 
unitary establishment . A t a  minimum, Americans neede d t o distinguis h th e 
Church o f England fro m thei r own stat e establishment s (i f still extant): the 
former wa s a  unitar y establishmen t impose d fro m abov e an d demandin g 
adherence t o particular creed s and ceremonies , while the latte r were multi -
ple establishment s tha t aros e directl y fro m th e people themselve s an d tha t 
asked onl y fo r publi c support . Fro m thi s perspective , th e movemen t 
toward multipl e establishment s an d ultimatel y disestablishmen t aros e no t 
so much fro m a  virtuous commitmen t t o a  principle o f religious liberty fo r 
all, bu t rathe r fro m a  politica l commitmen t t o justifyin g America n libert y 
vis-a-vis Britain. 

And eve n without officia l establishments , Americans kne w tha t Protest -
antism wa s establishe d d e facto anyway . As a society an d culture , America 
was s o pervasivel y an d completel y Christia n tha t officia l establishment s 
became irrelevant ; d e fact o establishmen t wa s jus t there , a s i f i t wer e a n 
element o f nature. Constitutional establishment s wer e unnecessary becaus e 
there always existed innumerable additiona l socia l supports fo r Christianit y 
(sometimes over t an d sometime s obscure) . I n short , officia l establishmen t 
had littl e apparen t functio n o r necessity—i t almos t becam e a  redundancy . 
Indeed, fro m th e perspectiv e o f Madiso n an d others , disestablishmen t 
would facilitat e th e sprea d o f Protestantis m throughou t th e socia l body . 
Moreover, th e stat e constitution s expressl y protecte d freedo m o f con -
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science (o r som e derivatio n o f freedo m o f conscience , suc h a s th e fre e 
exercise o f religion). 54 Becaus e th e libert y t o follo w th e dictate s o f one' s 
conscience was , o f course , a  centra l elemen t o f Protestantism , th e explici t 
constitutional protection o f freedom o f conscience amounted t o an implicit 
governmental recognitio n o f Protestantism. An d thu s somewha t ironically , 
many American s a t thi s poin t i n histor y bega n t o lin k disestablishmen t 
with freedo m o f conscience . Bot h Jefferso n an d Madison , fo r example , 
believed tha t th e Virgini a Ac t fo r Establishin g Religiou s Freedo m no t onl y 
prohibited a n officia l establishmen t bu t als o protecte d a  privat e o r inne r 
realm o f conscience . A s th e ac t proclaimed , n o on e shoul d "suffe r o n 
account o f hi s religiou s opinion s o r belief." 55 Base d o n thi s language , 
Madison declare d that the act protected th e "human mind," 56 an d Jefferson 
wrote similarly , emphasizin g tha t th e ac t protecte d th e individual' s forma -
tion o f "opinions" (no t just religious opinions). 57 Thus, significantly fo r th e 
future o f America n constitutiona l la w i n general , Madiso n an d Jefferso n 
both seeme d t o sugges t tha t th e protecte d privat e real m shoul d includ e 
even mor e tha n religiou s convictions—thoug h withou t doubt , th e privat e 
realm encompassed a t least the Protestant religious conscience. 58 

Finally, with regard to th e conceptualization o f the stat e or government , 
many Revolutionary-era American s understood th e state in civic republican 
terms—arising fro m th e tradition s o f Machiavell i an d Harrington. 59 Thi s 
republican visio n manifeste d itsel f i n severa l ways . Havin g rejecte d th e 
English monarch y an d havin g n o nobility , mos t American s assume d tha t 
the stat e government s woul d naturall y an d necessaril y b e democrati c 
republics—though th e scop e o f democrac y wa s disputed . Th e people—or a t 
least som e o f the people—were t o b e sovereign . Gordo n Woo d argue s tha t 
the America n Revolutio n wa s radica l exactl y becaus e i t transforme d 
America fro m a  "monarchical , hierarchy-ridden " societ y int o a  democrati c 
nation (regardles s o f th e staggerin g disenfranchisemen t o f mor e tha n hal f 
of the population, includin g the African America n slaves). 60 In a  sense, just 
as th e Grea t Awakenin g ha d partiall y democratize d America n Protest -
antism ove r th e previou s fort y o r s o years , th e Revolutio n no w partiall y 
democratized America n government . Indeed , withou t doubt , th e previou s 
(though partial ) democratizatio n o f American Protestantis m contribute d t o 
the earl y national commitmen t t o som e form o f governmenta l democracy ; 
Revolutionary-era American s alread y ha d grow n accustome d t o democra -
tic notions. Moreover, thi s democrati c driv e was impelled b y the relativel y 
widespread ownershi p o f property , whic h Edmun d S . Morgan ha s calle d 
"perhaps th e mos t importan t singl e fac t abou t th e American s o f th e 
Revolutionary period." Yet despite the early commitment t o (albei t limited) 
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governmental democracy , American s wer e distinctl y awar e o f th e fragilit y 
of republics , especiall y democrati c ones . Fo r mos t Americans , th e ke y t o 
creating an d preservin g a  republic was civi c virtue: because o f civi c virtue, 
ordinary citizen s an d governmenta l official s woul d pursu e th e commo n 
good and not thei r private interests.61 

Two centra l problem s emerged . First , withou t a  preexistin g royalt y o r 
nobility, wher e woul d th e governmenta l leader s com e from ? An d second , 
how coul d civi c virtue b e imbue d i n th e people ? Wit h regar d t o th e firs t 
question, th e assumptio n wa s tha t th e mos t virtuou s citizen s woul d natu -
rally emerg e t o becom e governmenta l leaders , an d becaus e o f thei r grea t 
civic commitment, the y woul d ac t fo r th e public good. Wit h regar d t o th e 
second problem, many Americans placed grea t stoc k in education an d reli-
gion (Christianity ) a s means for teaching civi c virtue to the ordinary peopl e 
(from who m th e natural leaders would eventually emerge) . Even in colonia l 
times, Puritan-dominate d area s ofte n offere d publi c education , t o ensur e 
that th e population wa s literat e enoug h t o rea d th e Bible. 62 This desir e fo r 
public education sprea d t o othe r area s o f the countr y afte r th e Revolution ; 
some of the early state constitutions explicitl y addressed th e need to creat e 
and maintai n publi c school s an d t o otherwis e furthe r education . Th e 
Pennsylvania Constitutio n o f 1776 , for instance , proclaimed tha t a  "schoo l 
or school s shal l b e establishe d i n eac h count y b y th e legislature , fo r th e 
convenient instructio n o f youth." 63 Th e Massachusett s Constitutio n o f 
1780 state d tha t "i t shal l be th e dut y o f legislatures an d magistrate s . . . t o 
cherish th e interest s o f literatur e an d th e sciences , an d al l seminarie s o f 
them; especially the university a t Cambridge , public schools, and grammar -
schools in the towns." 64 

Meanwhile, many Americans viewed Protestantism a s a "major adhesiv e 
force," especiall y fo r ordinar y people. 65 Th e widesprea d commitmen t t o 
Protestantism supposedl y provide d th e peopl e wit h th e commo n back -
ground an d th e civi c (Christian ) virtu e tha t enable d the m t o engag e i n 
republican deliberation s abou t th e publi c good . Fo r thi s reason , Gordo n 
Wood suggest s tha t "t o som e Americans, " religiou s freedom , denomina -
tional pluralism , an d disestablishmen t seeme d incompatibl e wit h civi c re -
publicanism.66 Tha t is , from Wood' s perspective , these Americans believe d 
that th e officia l establishmen t o f Protestantism wa s require d t o bolste r th e 
Christian support s supposedl y neede d fo r republica n government . Whil e 
undoubtedly som e American s hel d thi s view , Woo d fail s t o acknowledg e 
that man y other s willingl y accepte d d e fact o establishmen t a s th e bes t 
means for facilitating th e spread o f Protestantism throughou t th e America n 
social body . Fro m thi s viewpoint , d e fact o establishment , mor e s o tha n 



158 PLEAS E D O N ' T W I S H M E A  MERR Y CHRISTMA S 

official establishment , coul d provid e th e stron g Christia n foundatio n sup -
posedly s o vital for civi l government. 67 Eithe r way , though—with o r with -
out officia l establishment—mos t American s sense d tha t th e promotion and 
spread of Protestantism was crucial to the health of the state republics. 

T H E C O N S T I T U T I O N 

To a great extent , the framers o f the U.S. Constitution merel y followed the 
trends o f the time, already emergen t a t the state level . For the framers, the 
general movement towar d multipl e establishment s an d official disestablish -
ment mean t tha t th e new federal governmen t woul d no t becom e deepl y 
involved i n religion . Eve n withou t th e subsequentl y adopte d firs t amend -
ment religio n clauses , th e assumptio n wa s tha t th e nationa l governmen t 
under th e new Constitutio n woul d lac k powe r ove r religiou s affairs : th e 
national governmen t woul d no t infring e o n freedo m o f conscienc e an d 
would not officially establis h any religion or religions. Insofar as any officia l 
establishments woul d exis t i n th e ne w nation , the y woul d follo w th e 
American mode l o f the multiple establishmen t a s opposed t o th e English 
model o f the national church . Officia l establishment s therefor e woul d aris e 
from sundr y choice s mad e a t th e loca l o r stat e level—no t a t th e nationa l 
level. Th e colonia l an d post-Revolutionar y experience s alread y ha d 
revealed that Protestantism flourished sufficientl y withou t the official impo -
sition of a church establishment a t the national level.68 

Consequently, the Constitutional Conventio n o f 1787 remained remark -
ably fre e o f debat e concernin g religiou s matters . Preexistin g consensu s 
rendered discussio n unnecessary . Th e possibility o f explicitly prohibitin g a 
religious tes t o r oat h fo r holdin g nationa l publi c offic e wa s raise d onl y 
toward th e en d o f th e Convention . Wit h littl e discussion , th e framer s 
decided t o includ e articl e VI , clause 3 : "[N]o religious Tes t shal l eve r be 
required a s a Qualification t o any Office o r public Trus t unde r th e United 
States."69 

In th e ensuin g debate s ove r whethe r t o ratif y th e propose d Consti -
tution, the question o f a Bill of Rights becam e a  central issue. 70 The Anti-
Federalists charge d tha t th e Constitution wa s seriously deficien t becaus e it 
lacked a Bill of Rights, while the Federalists maintained tha t a  Bill of Rights 
would b e superfluou s an d eve n dangerous . T o th e Anti-Federalists , th e 
proposed Constitution , i f adopted , woul d ves t enormou s powe r i n th e 
centralized nationa l government , whic h therefor e woul d b e abl e t o tro d 
upon man y importan t individua l rights and liberties. For that reason , a  Bill 
of Rights , protectin g thos e right s an d liberties , wa s deeme d essentia l t o 
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prevent governmenta l tyranny. 71 Th e Federalist s countere d b y arguing tha t 
the propose d federa l governmen t woul d b e on e o f limite d powers ; 
Congress, for example , would hav e only those powers specificall y enumer -
ated i n articl e II , suc h a s th e power s t o regulat e interstat e commerc e an d 
to tax the people. The federal government , in other words, would not hav e 
a broad o r open-ended polic e power t o regulat e fo r th e genera l health an d 
welfare o f the people. Since the expressly enumerated powers of the federa l 
government di d not include a power to infringe importan t individua l rights, 
such as the right to free speec h or to freedom o f conscience, the Federalist s 
maintained tha t a  Bill of Rights wa s unnecessary . Th e ne w federa l govern -
ment simpl y woul d lac k th e powe r t o violat e importan t individua l right s 
and liberties , whethe r o r no t a  Bil l o f Right s wa s adde d t o th e Consti -
tution.72 Moreover , a s Alexande r Hamilto n contende d i n Th e Federalist , 
Number 84 , a  Bil l o f Right s coul d actuall y undermin e th e protectio n o f 
individual right s an d liberties . I f a  Bil l o f Right s wer e include d i n th e ne w 
Constitution, the n a t som e poin t i n th e future , someon e migh t argu e tha t 
only thos e right s an d libertie s expressl y protecte d stan d beyon d th e reac h 
of th e federa l government' s power . Th e federa l government , i n othe r 
words, might tyranniz e th e people b y trampling upon an y rights an d liber -
ties no t expressl y delineate d i n th e Bil l o f Rights . According t o thi s argu -
ment b y Hamilton , a  Bil l o f Right s woul d actuall y serv e t o expand—no t 
limit—the powers of the national government. 73 

The disput e abou t a  Bil l o f Right s ofte n focuse d o n religiou s freedom . 
Broadly, the Anti-Federalist s claime d tha t withou t a  Bill of Rights , the fed -
eral governmen t woul d b e abl e t o infring e o n freedo m o f conscienc e an d 
on th e prerogativ e o f th e stat e government s t o regulat e religiou s affairs. 74 

Nevertheless, the Federalists, no less so than the Anti-Federalists, sought t o 
protect freedo m o f conscience—whic h was , afte r all , a  crucia l componen t 
of Protestantism . Also , th e Federalists , agai n lik e th e Anti-Federalists , 
sought t o ensur e tha t insofar a s any governments wer e to have power ove r 
religious affairs , i t woul d b e th e state s an d no t th e federa l government . 
Contrary t o th e Anti-Federalists , however , th e Federalist s denie d tha t a  Bill 
of Rights was needed to achieve these results. 

James Madison articulate d th e most importan t Federalis t defense s o f th e 
proposed Constitutio n agains t the Anti-Federalist attacks . From the time of 
the previous disestablishmen t battl e in Virginia , Madison wa s o n recor d a s 
strongly supportin g religiou s liberty . In his Memorial and Remonstrance, a s 
already discussed , Madiso n ha d argue d tha t religiou s libert y wa s th e bes t 
means fo r avoidin g civi l strif e du e t o religiou s differences . Fo r Madison , 
then, hi s defense o f the proposed federa l Constitutio n require d hi m no t t o 
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advocate fo r religiou s libert y bu t rathe r t o explai n tha t th e Constitutio n 
would provid e th e bes t mean s fo r protectin g suc h liberty . In  doin g so , 
Madison grounde d hi s argumen t regardin g religiou s libert y o n hi s broade r 
argument concernin g civi l liberty . I n Th e Federalist , Numbe r 10 , Madiso n 
argued tha t a  multiplicit y o f politica l faction s i n th e Unite d State s woul d 
help protect civi l rights and liberties.75 With a  multitude o f factions, no sin -
gle faction o r political group would be able to seize sufficient powe r to tyr -
annize th e peopl e (o r th e states) ; to o man y othe r faction s woul d oppos e 
any particula r factio n ben t o n tyranny . I n Th e Federalist , Numbe r 51 , 
Madison applie d a  simila r argumen t t o th e protectio n o f religiou s liberty . 
He reasone d tha t a  "multiplicit y o f sects " would protec t freedo m o f reli -
gion eve n withou t a  Bil l o f Rights. 76 A t th e Virgini a ratifyin g convention , 
Madison elaborate d thi s argument : 

Is a bill of rights a security for religion? . . . I f there were a majority o f one 
sect, a bill of rights would be a poor protection fo r liberty . Happily for the 
states, they enjoy th e utmost freedom o f religion. This freedom arise s from 
that multiplicity of sects which pervades America, and which is the best and 
only securit y fo r religiou s libert y i n an y society ; for wher e ther e i s such a 
variety of sects , there canno t b e a majority o f any one sec t to oppres s and 
persecute the rest [T]h e United States abound in such a variety of sects, 
that it is a strong security against religious persecution; and it is sufficient t o 
authorize a  conclusion, tha t no one sect wil l ever be able to outnumber o r 
depress the rest.77 

Hence, according to Madison, a  multiplicity o f sects not onl y is the bes t 
means fo r protecting religiou s liberty—bette r tha n a  Bill of Rights—it i s the 
only means . Eve n th e explici t protectio n o f religiou s libert y i n a  Bil l o f 
Rights could not protect agains t the political reality of religious dominatio n 
that woul d ensu e i f the membership o f one Protestan t sec t eve r sufficientl y 
outnumbered tha t o f the othe r sects . Two points her e bea r specia l empha -
sis. First, for Madison, a  constitution coul d structur e th e American govern -
mental scheme , bu t suc h a  constitutio n apparentl y coul d alte r America n 
society onl y t o a  limited extent . A  constitutiona l Bil l of Right s woul d no t 
stop a  Protestant sec t tha t wa s otherwis e abl e to dominat e America n soci -
ety from doin g so . Second, Madison viewe d religious liberty from hi s ow n 
perspective—that is , as a  Protestant . Fro m tha t Protestan t viewpoint , Mad -
ison saw an America tha t was spli t among divers e and sometime s oppose d 
denominations. If , however , Madiso n coul d hav e see n Americ a fro m a 
Jewish viewpoin t (highl y unlikely), he would hav e seen a  radically differen t 
nation: Americ a wa s hegemonicall y Protestant . Th e similaritie s o f th e 
Protestant denomination s wer e fa r mor e significan t tha n thei r differences , 
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which mattere d littl e t o a  tru e religiou s outsider . Wit h o r withou t officia l 
establishment, America was a Protestant nation . 

Indeed, th e centra l thrus t o f Madison' s argumen t o n religio n wa s tha t 
Protestant factionalis m woul d protec t th e religiou s statu s quo—an d th e 
status qu o amounte d t o th e d e fact o establishmen t o f Protestantism . 
According t o Madison , Protestan t factionalism—mor e s o tha n th e Consti -
tution—would disempowe r the federal governmen t i n the realm of religious 
affairs. Becaus e o f th e multiplicit y o f denominations , n o on e Protestan t 
sect woul d eve r b e abl e t o us e th e nationa l governmenta l apparatu s t o 
impose it s own creeds , ceremonies, and beliefs o n th e other sects . The fed -
eral government , then , coul d no t alte r th e religiou s makeu p o f th e natio n 
(any more than a  Bill of Rights could have prevented religious domination) . 
In fact , man y o f th e othe r Federalis t framer s wh o strongl y advocate d fo r 
article VI , claus e 3—prohibitin g a  religiou s tes t fo r federa l publi c office — 
nonetheless simultaneousl y supporte d Protestan t (o r Christian ) religiou s 
tests an d establishment s i n thei r hom e states . Fo r example , Olive r Ells -
worth ( a future chie f justice o f the U.S.  Supreme Court ) eventuall y chaire d 
a committee tha t considere d whethe r th e stat e o f Connecticu t shoul d con -
tinue t o provid e ta x suppor t fo r minister s an d church-ru n schools . Th e 
committee, appointe d b y th e stat e legislature , recommende d t o continu e 
this form o f officia l establishment , reasonin g tha t "institution s fo r th e pro -
motion o f goo d morals , ar e [proper ] object s o f legislativ e provisio n an d 
support: and amon g these , in the opinion o f the committee , religious insti -
tutions are eminently useful an d important." 78 

To b e clear , th e d e fact o establishmen t o f Protestantis m di d no t mea n 
that mos t American s wer e necessaril y churc h members , eve n afte r th e 
Great Awakening . Nonetheless, while historians disagre e abou t th e level of 
church membership an d attendance i n the framers ' generation , the numbe r 
of churc h member s wa s (an d is ) totally besid e th e point . A s Martin Mart y 
observes: "Churc h peopl e an d th e unchurche d alik e though t o f th e ne w 
republic as a  Protestant domain." 79 D e facto establishmen t existe d becaus e 
the America n cultur e an d societ y wer e thoroughl y Protestant . Protestant -
ism an d Protestan t view s shape d th e way s tha t mos t individual s under -
stood religion , politics , economics , an d eve n thei r ow n individuality , 
regardless o f who o r how many belonged to churches . Perhaps the depth of 
Protestant hegemon y was revealed less by the percentage o f people attend -
ing church an d mor e b y the widespread an d passionate oppositio n t o full y 
accepting Jews an d othe r non-Christian s int o America n politica l life . "Th e 
vast majorit y o f American s assumed, " accordin g t o Thoma s Curry , "tha t 
theirs wa s a  Christian , i.e . Protestant , countr y [tha t would ] uphol d th e 
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commonly agree d o n Protestan t etho s an d morality." 80 Lik e th e earl y 
colonists, mos t American s believe d tha t "thi s wa s God' s countr y wit h a 
mission to perform."81 Unsurprisingly , then , during the ratification debates , 
many participant s complaine d tha t th e Constitutio n di d no t expressl y 
acknowledge Jesus Christ. 82 

In thi s contex t o f d e fact o Protestan t establishment , antisemitis m pre -
dictably surface d o n bot h th e Federalis t an d Anti-Federalis t side s i n th e 
debates concernin g religio n i n th e proposed Constitution . Whil e th e Anti -
Federalists typicall y claime d t o see k protection fo r freedo m o f conscience , 
they als o expresse d a  bizarr e fea r tha t a  Jew migh t becom e president . Fo r 
example, one Anti-Federalist wrote : 

1st. There is no bil l of rights in [th e proposed Constitution] . 2d. Although 
different religion s are allowed to set in Congress, yet there is no liberty given 
to the people to perform religious worship according to the dictates of their 
consciences. 3d. There is a door opened for the Jews, Turks, and Heathen to 
enter into publick office, and be seated at the head of the government of the 
United States.83 

The Anti-Federalists , tha t is , demanded explici t protectio n fo r freedo m o f 
conscience, bu t quit e clearly , thi s wa s th e freedo m t o b e Protestant . 
Freedom o f conscienc e di d no t entai l ful l politica l right s fo r Jews o r othe r 
non-Christians, who m th e Anti-Federalist s wante d t o ba r fro m publi c 
office. Mos t important , though , th e Federalist s di d not depar t fa r fro m th e 
Anti-Federalists' basi c attitude : neithe r grou p woul d welcom e a  Jew int o 
the presidency or into any other high public office . 

The Federalis t vie w crystallize d durin g th e ratifyin g debate s i n Nort h 
Carolina. As the Conventio n member s debate d th e merit s o f th e propose d 
Constitution, James Iredell , a Federalist (an d another future Suprem e Cour t 
justice), voiced a  realpolitik argumen t wit h echoe s reaching bac k t o Roge r 
Williams, John Locke , an d Madison' s Memoria l an d Remonstrance . Th e 
federal governmen t woul d no t impos e religiou s test s o r persecution s 
because history had proven tha t suc h "intoleran t spiri t [ha d led to] war s of 
the most implacabl e and bloody nature." The proposed articl e VI, clause 3, 
would "establis h a  general religious liberty." Congress, according to Iredell , 
would "certainl y hav e no authorit y t o interfer e i n the establishmen t o f an y 
religion whatsoever. " Finally , i n respons e t o th e Anti-Federalis t fea r tha t 
members o f religiou s outgroup s migh t b e electe d t o hig h publi c offices , 
Iredell candidl y relie d o n th e d e fact o establishmen t o f Christianit y a s 
assurance agains t suc h a  threat : "Bu t i t i s neve r t o b e suppose d tha t th e 
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people o f Americ a wil l trus t thei r deares t right s t o person s wh o hav e n o 
religion at all , or a religion materially different fro m thei r own."84 Governo r 
Johnston the n replied to an Anti-Federalist clai m that th e lack of a religious 
test for high public office woul d serv e as an "invitation for Jews and pagans 
of every kind to come " to America , thus endangerin g "th e characte r o f th e 
United States. " 

[Governor Johnston] admitted a  possibility of Jews, pagans, &c, emigrating 
to the United States; yet, he said, they could not be in proportion to the emi-
gration o f Christian s wh o shoul d com e fro m othe r countries ; that , i n al l 
probability, the children even of such people would be Christians ; and that 
this, with th e rapid populatio n o f the Unite d States , their zea l for religion , 
and love of liberty, would, he trusted, ad d to th e progress o f the Christia n 
religion among us.85 

That is , while Jews and othe r non-Christians migh t com e t o America seek -
ing religiou s freedom , the y (o r thei r children ) woul d soo n conver t t o 
Christianity. 

Ultimately, o f course , th e state s ratifie d an d adopte d th e Constitution , 
but only after som e Federalist leaders, including Madison, promised t o soo n 
add a  Bil l o f Rights. 86 Despit e th e occasiona l expression s o f antisemitis m 
during th e ratificatio n debate s an d despit e th e d e fact o establishmen t o f 
Protestantism, American Jews (albei t stil l few in number) welcomed the new 
Constitution. Quit e simply , it placed no officia l limitation s o n thei r politica l 
standing; a t leas t unde r th e federa l Constitution , Jews wer e ful l citizens. 87 

Indeed, on July 4 , 1788 , a parade marche d throug h Philadelphi a celebratin g 
the recent adoptio n o f the Constitution . Include d in the parade were seven -
teen clergy , on e o f who m wa s a  rabbi . I n n o plac e outsid e o f Americ a 
would a  rabbi have participated i n such an event (an d in fact, i n many othe r 
places i n America , a  rabb i neve r woul d hav e bee n included). 88 Naom i 
Cohen summarize s th e reason s fo r th e (seeming ) politica l emancipatio n o f 
American Jews unde r th e federa l Constitution : "th e smal l numbers o f Jews 
in the country , th e work forc e require d fo r a  new society , the absenc e o f a 
feudal heritage , the plurality o f religious sects , new ideologies , and th e con -
signment o f jurisdiction ove r religion t o th e stat e governments." 89 Th e last -
mentioned reason—th e assignmen t o f jurisdictiona l powe r ove r religio n t o 
the states—wa s perhap s th e mos t important . A s discussed , wit h articl e VI , 
clause 3 , the framer s di d no t inten d t o lesse n o r undermin e th e Protestan t 
nature of the country. Almost everyone assumed that de facto establishmen t 
would continue , wit h stat e government s supplyin g variou s kind s o f sup -
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ports, sometime s eve n officiall y sustainin g multipl e establishment s wit h 
public taxes . "Th e America n future, " accordin g t o Morto n Borden , "[wa s 
envisioned] a s a  federatio n o f Christia n state s . . . an d th e stat e govern -
ments—where rea l power would reside—woul d b e controlle d b y Protestant s 
only." For America n Jews, then , th e adoptio n o f th e Constitutio n brough t 
little real change.90 

The subsequent adoption o f the first amendment di d not alte r this reality. 
As the Federalist s ha d promised , Madiso n (wh o ha d becom e a  member o f 
the Hous e o f Representatives ) introduce d a  Bil l o f Right s t o th e first 
Congress o n June 8 , 1789 . The Federalists ' primar y concer n wa s political : 
they wante d t o defus e an y potentia l Anti-Federalis t charge s tha t th e 
Federalists wer e no t fulfillin g thei r promises o r wer e attemptin g t o aggran -
dize powe r an d threate n liberty . T o a  grea t extent , th e first  Congress , 
following th e Federalis t position , understoo d th e Bil l of Right s a s a  redun -
dancy. Th e amendment s merel y woul d reiterat e wha t alread y wa s under -
stood—that th e nationa l governmen t ha d n o powe r t o infring e o n religiou s 
liberty an d othe r individua l rights.  Th e nationa l government , i n othe r 
words, coul d no t violat e freedo m o f conscienc e an d coul d no t officiall y 
establish a religion. Since, in Thomas Curry' s words, "Congress was not try -
ing to resolve concret e disputes, " Congress di d not giv e special attention t o 
the languag e an d substanc e o f th e Bil l o f Rights , includin g th e religio n 
clauses o f th e first  amendment . Indeed , wit h regar d t o th e adoptio n o f th e 
amendments, commentators hav e described the first Congress as being inat-
tentive, listless , hasty , an d absentminded , a s affirmin g wha t wa s take n fo r 
granted, and as choosing merely the most felicitous-sounding provisions. 91 

Madison's initia l provision regardin g religio n rea d a s follows: "Th e civi l 
rights o f non e shal l be abridge d o n accoun t o f religious belie f o r worship , 
nor shal l an y nationa l religio n b e established , no r shal l th e ful l an d equa l 
rights o f conscienc e b e i n an y manner , o r o n an y pretext , infringed. " 
Madison, a t thi s time , als o introduce d a  provisio n limitin g stat e govern -
mental power t o infringe o n freedom o f conscience: "No Stat e shal l violate 
the equa l right s o f conscience , o r th e freedo m o f th e press , o r th e tria l b y 
jury i n crimina l cases. " I n suppor t o f hi s propose d religio n clauses , 
Madison referre d t o "freedo m o f th e pres s an d rights  o f conscienc e [as ] 
those choices t privileges o f the people." Then, in a  significant acknowledg -
ment, Madison reformulate d a  theme tha t h e ha d introduce d earlie r in th e 
Federalist Paper s an d i n th e Virgini a ratifyin g debates . A t thos e previou s 
times, h e ha d argue d tha t a  Bil l o f Right s coul d no t preven t a  dominan t 
Protestant sec t fro m tyrannizin g othe r sects . Now, i n introducing th e pro -
posed Bil l of Rights, he expanded his point: 
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But I confess tha t I  do conceive, that in a Government modified lik e this of 
the United States, the great danger lies rather in the abuse of the community 
than in the Legislative body. The prescriptions in favor of liberty ought to be 
levelled agains t tha t quarte r wher e th e greates t dange r lies , namely , tha t 
which possesses th e highes t prerogative o f power. But thi s is not foun d i n 
either th e Executiv e o r Legislative department s o f Government , bu t i n the 
body of the people, operating by the majority against the minority.92 

Madison asserted , in other words, that in a democracy with a  national gov-
ernment o f limited powers, the principal power and hence the predominan t 
threat t o libert y rests, ironically, with th e people themselves . In a  Christia n 
nation suc h a s th e Unite d States , then , th e Christia n masse s represen t th e 
greatest threa t t o th e libert y o f religiou s outgroups . A  Bil l o f Rights , 
restricting governmenta l actio n i n religious affairs , canno t full y protec t reli -
gious outgroup s fro m tyrann y becaus e i t doe s no t protec t agains t th e 
power o f the Christian masses that i s spread throughout th e socia l body. 

A select committe e o f the House o f Representatives too k u p considera -
tion o f Madison' s propose d Bil l o f Rights . Wit h regar d t o th e proposal s 
concerning religion, the committee eliminate d Madison's secon d provision , 
which referre d explicitl y t o stat e governments , an d recommende d a  mor e 
concise formulatio n o f hi s firs t provision . Th e committee' s recommenda -
tion read a s follows: "N o religio n shal l be establishe d b y law, nor shal l th e 
equal rights of conscience be infringed."93 Althoug h this proposed tex t was 
unclear, th e brie f Hous e debate s followin g it s introduction reveale d a  con -
sensus tha t th e provisio n woul d appl y onl y agains t th e federa l govern -
ment.94 Durin g thes e debates , Danie l Carrol l capture d th e moo d o f th e 
Congress. H e recognize d tha t th e adoptio n o f an y provision s protectin g 
religious liberty would allay the fears o f many, but the specific words of the 
provisions were relatively unimportant : 

He thought it would tend more towards conciliating the minds of the people 
to th e Governmen t tha n almos t an y othe r amendmen t h e ha d hear d pro -
posed. H e woul d no t conten d wit h gentleme n abou t th e phraseology , hi s 
object was to secure the substance in such a manner as to satisfy the wishes 
of the honest part of the community.95 

On Augus t 20 , 1789 , the Hous e o f Representative s adopte d th e followin g 
language: "Congres s shal l make n o la w establishin g religion , o r t o preven t 
the fre e exercis e thereof , o r t o infring e th e right s o f conscience." 96 A t thi s 
point, th e provisio n alread y ha d com e clos e t o th e fina l versio n tha t wa s 
eventually adopted. Four days later, the House approve d it s final version of 
the Bil l o f Rights , whic h containe d th e followin g o n religion : "Congres s 
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shall mak e n o la w establishin g religio n o r prohibitin g th e fre e exercis e 
thereof, no r shal l the right s o f Conscienc e b e infringed." 97 Thi s provision , 
with it s three clauses , contained onl y minor stylisti c changes from th e pre-
vious House version . 

The fina l Hous e resolutio n the n wen t t o th e Senate , whic h considere d 
several change s fro m th e Hous e language , eventuall y droppin g th e refer -
ence t o right s o f conscience. 98 Th e Senat e agree d o n th e followin g lan -
guage: "Congres s shal l mak e n o la w establishin g article s o f faith , o r a 
mode o f worship, or prohibiting th e free exercis e of religion."99 Ultimately , 
a conferenc e committe e reache d th e fina l adopte d versio n o f th e religio n 
clauses o f the firs t amendment : "Congres s shal l make no law respecting a n 
establishment o f religion , o r prohibitin g th e fre e exercis e thereof." 100 

Within si x months , th e requisit e numbe r o f state s ha d ratifie d th e Bil l o f 
Rights, including the religion clauses , "with little debate o r controversy." 101 

The firs t amendmen t religio n clauses—th e establishmen t an d fre e exercis e 
clauses—became effectiv e o n December 15 , 1791. 

Hence, Madison an d the Federalists fulfilled thei r promise to adop t a  Bill 
of Rights promptly afte r th e new Constitutio n wa s implemented. I n adopt -
ing the religion clauses , they rendered "explici t a  point o n which the entir e 
nation agreed, " a s Leonard Lev y notes . "Th e Unite d State s ha d n o powe r 
to legislat e o n th e subjec t o f religion." 102 Th e establishmen t an d fre e exer -
cise clause s ensure d tha t th e nationa l governmen t woul d no t directl y 
infringe upo n religiou s freedom ; an y governmenta l regulation s o f religiou s 
affairs wer e t o remai n a  matte r o f stat e law . Th e failur e t o includ e a n 
explicit referenc e i n th e firs t amendmen t t o freedo m o f conscienc e wa s 
apparently insignificant . A s I  hav e mentione d severa l times , Protestan t 
reformers lon g ha d equate d th e fre e exercis e o f religio n wit h freedo m o f 
conscience. Th e framers ' generatio n wa s n o different . Freedo m o f con -
science connote d th e libert y t o follo w th e dictate s o f one' s conscienc e t o 
the trut h o f Jesus Christ , an d fre e exercis e mean t th e same . Fo r example , 
when approvin g the origina l Constitution, the Virginia ratifying conventio n 
had recommende d th e adoptio n o f a  Bill of Rights . The propose d religio n 
clause proclaimed tha t "al l men have an equal, natural and unalienable righ t 
to th e fre e exercis e o f religion accordin g t o th e dictate s o f conscience." 103 

Like thei r contemporaries , then , Madiso n an d th e othe r member s o f th e 
first Congres s use d th e term s "fre e exercise " and "freedo m o f conscience " 
interchangeably.104 I  d o no t mea n t o sugges t tha t ever y membe r o f th e 
framers' generatio n agree d abou t th e implication s o f freedo m o f con -
science. They di d not . Fo r example , most citizen s in Massachusetts appar -



T H E AMERICA N REVOLUTIO N AN D CONSTITUTIO N 16 7 

ently believe d tha t a  genera l assessmen t t o suppor t Christianit y di d no t 
violate freedom o f conscience, while most Virginians thought otherwis e (a s 
revealed during the Virginia disestablishment battle) . Despite disagreement s 
about such details, however, almost al l Americans broadly understood free -
dom o f conscienc e (an d henc e fre e exercise ) a s mos t Protestan t reformer s 
since Calvi n ha d understoo d it : th e libert y t o follo w one' s conscienc e t o 
the truth of Christ. 105 

Quite clearly , then, the adoptio n o f the first  amendment religio n clause s 
in n o wa y altered  th e d e fact o establishmen t o f Protestantis m i n America . 
The first amendment merel y reaffirmed th e preexisting social , religious, and 
political arrangements . I n protectin g th e free  exercis e o f religio n (tha t is , 
freedom o f conscience) , the first  amendment expressl y protected th e abilit y 
of American s t o b e Protestant ; freedom  o f conscienc e was , o f course , th e 
central religious orientation o f all Protestant denominations . Meanwhile, the 
establishment claus e wa s roote d largel y i n fou r politica l an d religiou s con -
siderations. First , a  nationa l establishmen t woul d appea r to o simila r t o th e 
repudiated British establishment o f the Church of England. Second, contrary 
to th e English approach, the American mode l of the multipl e establishmen t 
presumed tha t loca l contro l an d choic e were appropriate . Hence, insofar a s 
any government s wer e t o impos e religiou s test s o r officiall y impos e estab -
lishments, th e stat e an d loca l governments—bu t no t th e federa l govern -
ment—should d o so . Third, Madison an d the other framers acknowledged a 
political realit y tha t Roge r William s an d Joh n Lock e ha d stresse d lon g 
before; the official establishmen t o f religion tends to produce civi l strife. In a 
nation wit h a  pluralit y o f denominations , religiou s libert y wa s th e mean s 
most likel y t o preserv e peace . Finally , th e colonia l an d post-Revolutionar y 
experiences ha d reveale d tha t Protestantis m flourishe d sufficientl y withou t 
the officia l impositio n o f a  churc h establishmen t a t th e nationa l level . To a 
great extent , Protestantis m sprea d throughou t societ y du e t o th e diffus e 
social pressure to belon g to the faithful . I n sum, the free exercise and estab -
lishment clause s wer e intende d primaril y t o reaffir m federa l protectio n o f 
the religiou s an d politica l well-bein g o f Protestant s an d thei r Cit y Upo n a 
Hill (th e Unite d States). 106 An y benefi t tha t flowe d t o non-Protestan t reli -
gions was merely incidental to the protection o f Protestantism; religious tol-
eration o f outgroup s was , fo r th e mos t part , a  by-produc t o f th e 
predominant thrus t o f the religion clauses . As Joseph Story , a constitutiona l 
scholar an d Suprem e Cour t justice , observe d earl y i n th e nineteent h cen -
tury, th e first  amendmen t wa s no t intende d t o countenanc e o r advanc e 
non-Christian religions such as Judaism.107 
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Hence, i n thi s contex t o f d e fact o establishment , Congres s predictabl y 
enacted legislatio n bolsterin g Protestan t hegemony . Th e firs t Congres s 
appointed Protestan t chaplain s fo r bot h th e House an d th e Senate , as wel l 
as for th e army. 108 Then , in anticipation o f George Washington' s inaugura -
tion a s president , bot h house s o f Congres s resolve d tha t afte r th e oat h o f 
office ha d bee n administered , congressiona l member s woul d accompan y 
Washington "t o St . Paul' s [Episcopal ] Chapel , t o hea r divin e service , per -
formed b y th e Chaplai n o f Congress." 109 I n addition , Congres s resolve d 
that " a Join t Committe e o f bot h House s b e directe d t o wai t upo n th e 
President . . . t o reques t tha t h e woul d recommen d . . . a  da y o f Thanks -
giving an d Prayer , t o b e observe d b y acknowledgin g wit h gratefu l heart s 
the many signa l favours o f Almighty God." 110 The president complie d wit h 
Congress's reques t b y "issuing a  proclamation breathin g a  deeply religiou s 
spirit."111 Th e firs t Congres s als o reenacte d th e Northwes t Ordinanc e o f 
1787, which containe d a  type o f free exercis e provision bu t simultaneousl y 
declared: "Religion, morality, and knowledge bein g necessary to good gov -
ernment an d th e happines s o f mankind , school s an d th e mean s o f educa -
tion shal l forever be encouraged." 112 Early Congresses even opened the hall 
of the House o f Representatives fo r use in Christian services. 113 

To be clear, I do not mean to argue that Congress acted inconsistently o r 
hypocritically b y adopting th e religion clause s o f the first amendment whil e 
contemporaneously passin g thes e variou s measure s t o bolste r Christianity . 
Rather, mos t congressiona l members , a s wel l a s othe r Americans , under -
stood th e religiou s libert y embodie d i n th e fre e exercis e an d establishmen t 
clauses withi n th e contex t o f th e d e fact o establishmen t o f Protestantism . 
And withi n thi s Protestant-oriente d context , th e variou s congressiona l 
actions in support o f Christianity seeme d neither to be extraordinary no r t o 
constitute a n officia l establishment . I t bears repeating, then, tha t Protestant -
ism, o f course , remaine d (an d remains ) grounde d o n th e Ne w Testament , 
with it s pervasiv e anti-Jewis h imagery . Th e majo r America n Protestan t 
denominations—the Congregationalists , Baptists , Presbyterians , Methodists , 
and Episcopalian s (derive d fro m th e Anglicans)—al l followe d creed s an d 
confessions base d o n eithe r th e Westminste r Confessio n o r th e Thirty-nin e 
Articles of Religion, both o f which, as already discussed, abounded in antise-
mitic symbolism.114 O n th e whole , then, the framers ' generatio n simpl y did 
not mak e a  principled commitmen t t o accor d equa l respect an d freedom t o 
all religions , non-Christia n an d Christia n alike. 115 Yet , o n rar e occasions , 
there wer e exceptiona l expression s o f openness . Mos t notably , Georg e 
Washington sen t th e followin g messag e t o th e Jewis h congregatio n i n 
Newport, Rhode Island: 
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All [in the United States] possess alike liberty of conscience and immunities 
of citizenship . I t i s now no mor e tha t toleratio n i s spoken of , a s i f i t was 
by the indulgence of one class of people, that anothe r enjoyed th e exercise 
of thei r inheren t natura l rights . For happily th e governmen t o f th e Unite d 
States, whic h give s t o bigotr y n o sanction , t o persecutio n n o assistance , 
requires onl y tha t the y wh o liv e unde r it s protectio n shoul d demea n 
themselves a s goo d citizens , i n givin g i t o n al l occasion s thei r effectua l 
support.116 

Nonetheless, durin g th e lat e eighteent h century , th e d e facto Protestan t 
establishment exerte d a n enormou s an d persisten t pressur e t o conver t o n 
the fe w Jew s livin g i n America , wh o numbere d approximatel y 130 0 t o 
2000.117 Whil e earl y America n Jews usuall y live d mor e peacefu l an d fre e 
lives than their European co-religionists , American Jews often los t thei r dis-
tinctive religiou s identit y a s the y "wer e al l bu t engulfe d b y thei r environ -
ment."118 Som e Jews drifted t o Christianit y because of "the shee r weight o f 
[the] majorit y culture, " an d man y other s wer e subjec t t o intentiona l (an d 
often unrelenting ) proselytization . I n fact , fo r devou t Protestan t millenari -
ans seeking  t o ushe r i n th e perio d o f latter-da y glory , "proselytizatio n o f 
the Jews became something o f a social crusade." 119 

All i n all , th e religio n clause s o f th e first  amendmen t looke d radicall y 
different whe n viewe d fro m th e positio n o f a  religiou s outgroup , suc h a s 
the Jews, instea d o f fro m th e viewpoin t o f th e Protestan t majority . Fro m 
the Protestan t perspective , o n th e on e hand , th e fre e exercis e claus e pro -
tected th e individual faculty—conscience—needed fo r a  meaningful religiou s 
(Christian) experience , an d th e establishmen t claus e protecte d agains t th e 
traditional nemesi s (i n England ) o f Protestan t freedo m o f conscience—th e 
national establishe d church . Fro m th e Jewis h standpoint , o n th e othe r 
hand, the religio n clause s failed eithe r t o protec t th e centra l componen t o f 
orthodox Judaism o r to confron t th e traditiona l hazard s t o Jewish life . Th e 
orthodox Je w mus t follo w th e mitzvo t (whic h translate s a s command -
ments, laws, or goo d deeds ) o f the Tora h because , with th e ethical , social , 
and ritua l injunction s o f th e mitzvot , Go d (supposedly ) ha s specifie d a 
comprehensive wa y and conten t fo r huma n fulfillmen t i n this world.120 Bu t 
freedom o f conscienc e i s primaril y a n orientatio n towar d other-worldl y 
Christian salvation ; henc e freedo m o f conscience , a s protected b y th e fre e 
exercise clause , is a Protestant concep t tha t i s largely unrelated t o a  Jewish 
understanding o f a religious life. Meanwhile, the religion clause s offered lit -
tle protectio n agains t th e traditiona l threat s t o Jewis h existence : th e 
Christian masse s (o r mob ) an d organize d proselytization . Moreover , thes e 
threats appeare d eve n mor e pronounce d i n a  societ y suc h a s America , 
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where evangelica l fervo r ripple d throug h th e socia l body , spreadin g th e 
congregations o f the faithful acros s the land. 

Paradoxically, then , th e religio n clause s o f th e first  amendmen t ma y 
have undermine d th e abilit y o f America n Jews t o maintai n thei r religiou s 
identity in comparison with , for example , medieval European Jews. As pre-
viously discussed , Europea n Jews occasionall y turne d t o th e stat e fo r pro -
tection fro m th e enmit y an d overreachin g o f th e Christia n masse s (wh o 
often resorte d t o physica l violence) . I n th e Unite d States , Jews les s ofte n 
faced physica l violence , bu t th e pressur e t o conver t wa s nonetheles s 
intense. Yet, with th e adoption o f the religion clauses , Jews coul d no t tur n 
to th e nationa l governmen t fo r protectio n fro m th e imperialisti c actions o f 
the Christia n masse s (suc h a s proselytizing) . Th e nationa l government , 
quite simply, was supposed t o remain aloof from religiou s affairs . Th e early 
American Jews , then , ha d t o swallo w th e bitte r iron y whe n th e nationa l 
government itsel f occasionall y acte d t o reinforc e Christia n hegemony , 
regardless o f th e religio n clauses . Indeed, i n a  democrati c republi c suc h a s 
the United States , where th e national government theoreticall y represente d 
the wil l o f "th e people, " an d th e peopl e wer e fo r th e mos t par t th e 
Christian masse s themselves , th e Jew s shoul d hav e expecte d n o better . 
With som e stat e government s stil l restricting votin g an d publi c officehold -
ing to Christian s and sometimes going further t o establis h Protestantism o r 
Christianity officially , an d wit h th e nationa l governmen t supposedl y in -
capacitated i n religiou s affair s (excep t fo r it s occasiona l suppor t fo r 
Christianity), the America n Jews, a  prototypical religiou s minority , literall y 
had no significan t institutiona l authority to which they could turn for assis-
tance or protection. 

With regar d t o th e conceptualizatio n o f th e stat e o r government , 
American attitudes had changed in the brief period between th e Revolutio n 
and th e framin g o f th e Constitution . Whil e th e elit e leader s o f th e Revo -
lution relie d o n a  Lockea n theor y o f resistanc e t o justif y th e brea k fro m 
Great Britain , the y tende d t o envisio n th e ne w America n stat e govern -
ments as arising in the civi c republican tradition . A decade later, the consti -
tutional framer s (man y o f whom , o f course , ha d bee n Revolutionar y 
leaders) n o longe r neede d t o worr y abou t justifyin g politica l resistanc e 
against th e Britis h monarchy . Furthermore , fo r uncertai n reasons , th e 
framers' visio n o f governmen t ha d shifte d t o a  mixture o f civi c republica n 
and Lockean conceptions . It is worth noting , then, that man y civi c republi-
can an d Lockea n theme s ar e no t mutuall y exclusive ; instead , the y ofte n 
overlap (a s the Oppositio n Ideology , which ha d influence d th e revolution -
aries, had underscored). 121 
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To th e framers , sovereignt y wa s grounde d i n th e people , a s Lock e ha d 
argued, bu t th e Lockea n visio n o f politica l societ y an d governmen t arisin g 
naturally fro m som e stat e o f natur e wa s unimportant . Rather , th e framer s 
maintained th e Revolutionary-er a concer n wit h th e fragilit y o f th e democ -
ratic republic . In fact , thi s Machiavellian them e becam e eve n mor e impor -
tant fo r th e framers . Specifically , th e framer s retaine d thei r devotio n t o th e 
civic republica n motif s o f civi c virtu e an d th e commo n good , whic h 
became th e ideal s for th e ne w nationa l governmen t (recal l tha t Lock e als o 
had stresse d th e pursui t o f a  commo n good). 122 Bu t fro m th e perspectiv e 
of the framers, th e governmental experience s in the states during the 1780 s 
had reveale d that , to o often , citizen s an d official s lacke d a  virtuou s com -
mitment t o the common good . Thus , while acknowledging tha t American s 
were virtuous enoug h t o hav e self-government, 123 Publiu s (th e pseudony m 
of th e author s o f th e Federalis t Papers ) ofte n characterize d human s a s bas e 
and greed y creature s wh o ten d t o ban d int o faction s tha t constantl y 
threaten th e end s an d securit y o f republica n government. 124 A s wit h 
Machiavelli, then , th e framers ' conceptio n o f huma n natur e ca n b e under -
stood a s markin g a  pragmatic politica l realism , bu t simultaneously , i t res -
onated wit h th e Christia n emphase s o n origina l si n an d huma n depravity . 
Following in this Machiavellian tradition , the framers sough t t o construc t a 
constitutional governmen t tha t woul d strai n towar d th e civi c republica n 
ideals o f virtu e an d th e commo n goo d bu t woul d simultaneousl y protec t 
against th e self-intereste d politica l machination s o f factiona l groups . Th e 
purpose o f th e Constitution , i n othe r words , becam e th e structurin g o f a 
stable governmen t tha t woul d ac t fo r th e publi c goo d despit e th e (sup -
posed) ignoblenes s o f huma n natur e an d th e resultan t fragilit y o f th e 
republic.125 Madiso n capture d th e framers ' straine d conjunctio n o f hop e 
and cynicism in The Federalist, Number 57: 

The aim of every political constitution is , or ought to be, first t o obtain fo r 
rulers men who possess most wisdom to discern, and most virtue to pursue, 
the commo n goo d o f the society ; and i n the next place , to tak e th e mos t 
effectual precaution s for keeping them virtuous whilst they continue to hold 
their public trust.126 

The framers ' Machiavellia n concer n wit h th e fragilit y o f the ne w repub -
lic actuall y le d the m t o stres s certai n Lockea n (an d als o Harringtonian ) 
themes. Wherea s th e Revolutionarie s ha d emphasize d a  civi c republica n 
form o f libert y tha t stresse d citize n participatio n i n government , th e 
framers wer e mor e war y o f potentia l democrati c excesse s an d governmen -
tal corruptions. 127 Thus , th e ne w Constitutio n shifte d powe r fro m th e 
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democratic republican stat e government s t o th e ne w nationa l government , 
but then the Constitution attempte d t o limit the ability of the national gov-
ernment t o exercis e it s potentia l power . Man y o f th e structura l provision s 
of the Constitution—separatio n o f powers, checks an d balances , bicameral -
ism, federalism—tended t o encumbe r th e exercis e o f power b y the nationa l 
government. Th e framers , i n thi s sense , ha d shifte d towar d a  mor e 
Lockean vision (recall , though, tha t Harrington als o had argue d tha t sover -
eign power shoul d b e constitutionall y limited) : the framer s sough t t o pre -
serve preexistin g individua l right s fro m governmenta l infringemen t b y 
limiting governmenta l power . Wherea s th e revolutionaries stresse d individ -
ual libert y withi n th e contex t o f governmenta l participation , th e framer s 
generally understoo d individua l libert y a s freedo m fro m governmenta l 
interference.128 And , no t coincidentally , th e framer s followe d Lock e b y 
stressing the protection o f an individual's right t o accumulat e property an d 
wealth (onc e again , though , Harringto n als o sough t t o preven t suppose d 
overreaching b y the poor) . Thus, the framer s sough t t o preven t th e enact -
ment o f extreme debto r relie f laws, as well as the eruptio n o f popular eco -
nomically spurre d insurrection s suc h a s Shays' s Rebellion . Mor e broadly , 
the framers als o intended th e new interstate commerc e claus e to spu r busi-
ness activity and boost the national economy. 129 

At leas t fou r additiona l element s o f th e Harringtonia n (civi c republican) 
tradition were significan t i n this context . First , while the framers sough t t o 
protect th e accumulatio n o f wealth , on e reaso n democrac y worke d i n 
America wa s tha t lan d ownershi p wa s widespread . Ove r a  centur y earlier , 
Harrington ha d argue d tha t a  wide distributio n o f property woul d suppor t 
a republic , and , i n fact , widesprea d lan d ownershi p i n Americ a fostere d a 
level o f equality  an d democrac y the n unattainabl e i n othe r part s o f th e 
world.130 Second , wit h regar d t o democracy , th e framer s agree d wit h 
Harrington tha t no t al l individuals belonge d t o th e "people. " According t o 
the framers , man y individuals—particularl y wome n an d Africa n America n 
slaves—were barre d justifiabl y fro m participatin g i n democracy. 131 Third , 
the framer s followe d Harringtonia n though t b y positin g tha t th e wa y t o 
ensure goo d government—tha t is , government tha t woul d supposedl y pur -
sue th e commo n goo d an d no t see k t o violat e individua l rights , includin g 
the righ t t o accumulat e wealth—wa s b y buildin g prope r constitutiona l 
structures, not b y relying on the virtue of governmental officials. 132 Fourth , 
some o f th e framer s undoubtedl y believe d tha t the y wer e "foundin g a 
republic i n a n extra-historica l an d legislativ e moment." 133 Despit e th e 
fragility o f mos t republics , thes e framer s (lik e Harrington ) though t tha t a 
properly constructe d republi c coul d escap e th e shiftin g fortune s o f secula r 
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time. The Unite d States , from thi s viewpoint , wa s "th e righteou s empire, " 
the Christia n Cit y o f Go d o n Earth. 134 I t i s wort h noting , then , tha t th e 
framers ca n b e understoo d a s conservativ e modernists : the y believe d i n a 
human abilit y to structur e huma n relation s i n government (throug h a  con -
stitution), bu t the y certainl y di d no t inten d t o transfor m America n societ y 
radically (an d as mentioned, Madison himsel f doubte d th e likely efficacy o f 
a constitutional effor t t o do so). 

The adoptio n o f th e Constitution , a s alread y discussed , di d no t signifi -
cantly alte r th e understandin g o f th e relatio n betwee n churc h an d state , 
regardless o f th e change s i n th e conceptualizatio n o f America n govern -
ment. Indeed , i n term s o f th e separatio n o f churc h an d state , th e framer s 
merely continue d a  combinatio n o f civi c republica n an d Lockea n theme s 
that ha d lon g dominate d America n thought . Simila r to Locke , the framer s 
sought t o protec t freedo m o f conscienc e an d t o enforc e officia l disestab -
lishment (a t th e nationa l level). 135 Yet , als o lik e Locke , th e framer s an d 
other American s assume d th e d e fact o establishmen t o f Protestantism . 
Indeed, most American s stil l believed tha t Protestantis m woul d hel p imbu e 
individuals with civic virtue, thus making them good republican citizens . To 
be sure , individuals disagree d abou t whethe r officia l churc h establishment s 
at th e stat e leve l woul d foste r o r hinde r Christianity . Nonetheless , almos t 
all (Protestant ) American s assume d tha t th e sprea d o f Protestantism , 
whether throug h d e fact o o r officia l establishment , wa s health y fo r th e 
republic. Georg e Washington' s farewel l addres s underscore d thi s commo n 
assumption: "O f al l th e disposition s an d habit s whic h lea d t o politica l 
prosperity, religio n an d moralit y ar e indispensabl e support s An d le t u s 
with caution indulge the supposition tha t moralit y can be maintained with -
out religion." 136 

Finally, the framers' acceptanc e o f (a t a minimum) the de facto establish -
ment o f Protestantism suggest s tha t the y implicitly followed th e boundary -
oriented imager y tha t flow s fro m Calvinis t theolog y an d tha t emerge d s o 
distinctly i n Locke' s an d Roge r Williams' s writings . A s previousl y dis -
cussed, thi s imager y reste d o n a  shar p distinctio n betwee n a  spher e o f 
Christian spiritualit y an d a  sphere o f Jewish carnality , and th e relate d Ne w 
Testament injunctio n agains t usin g tempora l forc e locate d i n th e carna l 
sphere t o compe l Jewis h movemen t t o th e Christia n spiritua l sphere . I n 
light o f thi s implici t antisemiti c symbolism , a s wel l a s th e framers ' advo -
cacy o f the free exercis e an d establishmen t clauses , two set s o f boundarie s 
seemed importan t t o th e framer s a s the y understoo d th e nationa l govern -
ment. First , th e Protestan t facult y o f conscienc e existe d i n a  private real m 
that neede d t o remai n fre e o f federa l governmenta l interference . Christia n 
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faith, i n effect , ca n flouris h onl y i n a  private spher e insulate d fro m publi c 
(including nationa l governmental ) coercion . Thi s firs t boundar y orienta -
tion—distinguishing between the private realm of Protestant conscienc e an d 
the publi c real m o f nationa l governmenta l action—wa s grounde d mos t 
clearly in the antisemitic imagery of the New Testament . Second , and mor e 
a matte r o f mer e politica l expediency , th e nationa l governmen t wa s t o 
avoid th e state-controlle d real m o f officia l establishments ; th e federa l gov -
ernment wa s t o remai n aloo f fro m decision s regardin g th e lega l establish -
ment o f Protestantis m o r Christianit y (thoug h th e nationa l governmen t 
could act occasionally to bolster Christian hegemony) . 



CHAPTER 8 

The Fruits of the Framing 

Church and State in Nineteenth- and 
Early-Twentieth-Century America 

THE NINETEENT H CENTUR Y 

The Development of  Church and State 

If the America n Revolutio n too k a  "monarchical , hierarchy-ridden " societ y 
and propelled i t towar d democracy , the n th e Constitutio n a t leas t partiall y 
altered th e nationa l route. 1 Th e framers , whil e no t repudiatin g democracy , 
sought t o protec t agains t it s suppose d excesses . Hence , a s alread y dis -
cussed, th e Constitutio n shifte d powe r fro m th e state s t o th e federa l gov -
ernment bu t simultaneousl y introduce d variou s mechanism s intende d t o 
encumber th e nationa l government . Eve n wit h th e Constitutio n i n place , 
however, severa l factor s combine d t o kee p th e Unite d State s movin g i n it s 
generally democratic direction, albeit along an adjusted pathway . Regardless 
of th e ne w constitutiona l schem e an d regardles s o f th e economi c clas s 
structures i n America n society , man y American s accepte d th e ide a o f 
democracy i n governmen t tha t ha d emerge d s o strongl y durin g th e 
Revolution. Thus , eve n thoug h Americ a wa s no t trul y o r full y democratic , 
many American s seeme d t o accep t a  democrati c ideology . An d i n th e end , 
the socia l realit y bega n (a t least ) t o mov e close r t o th e ideology . Gordo n 
Wood argue s (perhap s overzealously ) tha t th e ne w Constitutio n ma y 
have bee n "mean t t o tempe r popula r majoritarianism , bu t n o constitution , 
no institutiona l arrangements , no judicia l prohibitions coul d have restraine d 
the popular socia l forces unleashe d b y the Revolution. " The decade s o f th e 
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late eighteenth and early nineteenth centurie s saw "the rise of ordinary peo-
ple."2 

One important factor drivin g the further democratizatio n o f America was 
the pursuit o f wealth. Economic self-interes t wa s richly mixed into the glue 
that hel d Americans together : quit e simply , most American s unite d i n thei r 
overwhelming commitmen t t o commerc e an d th e rapi d accumulatio n o f 
personal wealth . Thi s burs t o f self-intereste d economi c activit y coincided , 
not incidentally , wit h th e comin g o f th e Industria l Revolutio n t o Americ a 
(particularly t o th e Northeast) . Th e transitio n i n th e America n econom y 
was startling : in 1800 , 8 3 percent o f the labor force wa s in agriculture , bu t 
by 1860 , only 53 percent remained similarly occupied. By 1850, the value of 
manufactured good s surpasse d for the first time that o f agricultural produc-
tion. Significantly, thi s economic development wa s linked intimately to gov-
ernmental democracy : o n th e on e hand , governmen t supporte d economi c 
development; o n th e othe r hand , economi c opportunis m seeme d t o rein -
force democrati c government. 3 

Governmental suppor t fo r commercia l developmen t i n th e earl y nine -
teenth centur y rarel y too k th e form s o f direc t cas h subsidie s o r legislativ e 
programs administere d throug h th e stat e an d federa l executiv e branches . 
Indeed, durin g thi s period, th e legislativ e an d executiv e governmenta l insti -
tutions frequentl y remaine d stagnan t an d sometime s eve n receded , bu t sig -
nificant exception s existed , often i n the building of the infrastructure (roads , 
canals, railroads, docks , an d s o on) . Most notably , i n 1817 , the Ne w Yor k 
legislature authorized the building of the Erie Canal, connecting the Atlantic 
Ocean with the Grea t Lakes ; after th e completion o f the canal , freight rate s 
between Ne w Yor k an d Buffal o droppe d b y ove r 9 0 percent , sharpl y 
spurring the economy. Overall , however, direct taxes and over t governmen -
tal cas h outlay s wer e extremel y unpopular . I n Massachusetts , fo r example , 
the stat e budge t remaine d constan t a t approximatel y $133,00 0 fro m 179 5 
to 1820. 4 More broadly , "America n governmenta l expenditure s i n relatio n 
to gros s nationa l produc t ra n five or si x times les s than thos e o f Europea n 
nations."5 

Nevertheless, th e federa l an d stat e government s foun d othe r way s t o 
promote economi c development . Fo r instance , startin g i n th e lat e eight -
eenth century , legislature s ofte n grante d franchises  t o encourag e capita l 
investments i n risk y commercia l ventures . Thes e franchises  wer e initiall y 
understood t o protec t agains t competition , bu t a s th e nineteent h centur y 
wore on , th e court s recognize d tha t economi c condition s wer e changin g 
significantly. In response, the courts began to interpret the franchises as little 
more tha n grant s t o compet e agains t othe r grantees. 6 Mor e broadly , th e 
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state an d federa l court s develope d othe r policie s i n th e for m o f commo n 
law rules tha t sparke d commercia l activit y an d economi c development . Fo r 
instance, durin g th e nineteent h century , th e court s transforme d th e com -
mon la w conceptio n o f property : wherea s th e earlie r conceptio n o f prop -
erty allowed owners to prevent other s from injurin g thei r property, the later 
conception allowe d owner s t o d o wit h thei r propert y whateve r the y 
desired, regardles s o f th e effect s o n others . Th e courts , i n othe r words , 
developed rule s tha t protected propert y owner s fro m potentia l liabilities fo r 
damages cause d b y effort s t o develo p thei r propert y fo r commercia l pur -
poses. Propert y became , i n effect , a n "institutio n o f growth." 7 In  anothe r 
example, i n th e well-know n cas e o f Swift  v.  Tyson,  decide d i n 1842 , th e 
U.S. Supreme Cour t hel d tha t th e federa l court s shoul d decid e commercia l 
cases base d o n a  genera l federa l commo n la w tha t implicitl y woul d b e 
directed toward promoting economi c activity.8 

The advanc e o f commercia l activity , supporte d b y these an d othe r gov -
ernmental actions , seeme d i n tur n t o reinforc e democrati c government . 
Indeed, t o man y Americans , the pursui t o f self-interes t an d mone y makin g 
was understood a s "egalitarian an d democratic. " "If everyone in the societ y 
was involve d i n moneymakin g an d exchanging, " Gordo n Woo d writes , 
"then t o tha t exten t the y wer e al l alike , al l seekin g thei r ow n individua l 
interests an d happiness." 9 An d throughou t th e earl y nineteent h century , 
democratic governmen t an d politica l equalit y unquestionabl y expande d t o 
some extent . At the time o f the constitutiona l framing , mos t state s allowe d 
only white males who owned property to vote, but by 1825, every state bu t 
three ha d extende d th e franchis e t o al l white males . Equally important , th e 
first hal f o f th e nineteent h centur y sa w th e dramati c growt h o f populis t 
mass politics. Beginning roughly wit h th e Jacksonian Democrat s i n the lat e 
1820s, political parties starte d t o organiz e an d develo p systemati c method s 
for appealin g t o th e commo n "man"—fo r th e purpos e o f turnin g ou t th e 
vote. I n fact , th e participatio n rat e o f thos e eligibl e t o vot e increase d dra -
matically: between 182 4 and 1840 , the population gre w by 57 percent, bu t 
the number o f eligibl e voters castin g a  ballot i n the presidential election s in 
those years increased by 700 percent!10 

Moreover, fo r th e growin g numbe r o f enfranchise d whit e males , ther e 
existed a t leas t a n abstrac t o r forma l righ t t o pursu e wealt h o n a n equa l 
basis with othe r white males . In fact, betwee n 180 0 and 1860 , the standar d 
of living o f th e averag e famil y improve d meaningfull y a s the gros s nationa l 
product pe r capita  mor e tha n doubled . I n th e industrializin g state s o f th e 
Northeast, fo r example , "th e rang e o f good s an d service s availabl e t o ordi -
nary consumer s increase d strikingly, " an d th e econom y expande d suffi -
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ciently so that the poor actually had greate r purchasing power in 186 0 than 
at the turn o f the nineteenth century . In the middle of the century , the ordi -
nary whit e mal e coul d choos e t o purchas e items—clothes , books , food , 
newspapers—that wer e unavailabl e i n suc h variet y o r qualit y fifty years ear -
lier.11 

Yet, a t th e sam e time , inequalitie s i n America n societ y wer e shar p an d 
deep. Suffrag e wa s stil l limite d t o whit e males—n o women , n o Africa n 
Americans, and no Native Americans. Even among white males, the right t o 
vote di d no t necessaril y translat e int o effectiv e politica l power , particularl y 
because economi c inequalitie s wer e increasing . A n abstrac t righ t o f equa l 
opportunity t o pursue wealth di d not lea d to eve n remotely egalitaria n eco -
nomic consequences . As Morton Horwit z observes , the lega l change s pro -
moting commercia l activit y di d no t randoml y o r neutrall y spu r economi c 
development, bu t rather distributed wealth and resources in a particular an d 
systematic manner . Namely , th e lega l transformatio n "enable d emergen t 
entrepreneurial an d commercia l group s t o wi n a  disproportionat e shar e o f 
wealth an d power i n American society." 12 Thus , somewhat predictably , th e 
largest shar e o f the burden fo r economi c developmen t fel l upon th e alread y 
disenfranchised, enslaved , and otherwise disempowered member s of society. 
Hence, althoug h th e poo r gaine d greate r wealt h a s th e nineteent h centur y 
progressed, th e ga p between th e rich and the poor was rapidly widening a s 
the riches t 1 0 percen t o f America n societ y reape d a  constantl y increasin g 
share o f th e wealth. 13 I n sum , eve n thoug h man y early-nineteenth-centur y 
Americans believed that equalit y reigned, the unequal distribution o f wealth 
in America n societ y actuall y increase d afte r th e Revolution . Th e ide a (o r 
imagery) o f equalit y an d democrac y di d no t matc h th e (albeit ) comple x 
social reality.14 

The economi c an d democrati c drive s o f th e earl y nineteent h centur y 
were intimatel y linke d wit h th e furthe r developmen t o f America n Protest -
antism—particularly i n th e Secon d Grea t Awakening . Just a s i n th e eight -
eenth century , whe n th e movemen t towar d democrac y sprea d fro m 
evangelical Protestantism t o government , durin g th e nineteenth centur y th e 
democratic movemen t i n governmen t sprea d t o Protestantism . Th e first 
Great Awakening had partially democratized Protestantism , an d the Secon d 
Great Awakening , i n th e first  hal f o f th e 1800s , continue d thi s populis t 
movement, significantl y deepenin g th e democratizatio n o f America n 
Christianity. I n s o doing , America n society—rathe r remarkably—becam e 
even mor e Christian . Natha n Hatc h argue s tha t th e "wav e o f popula r reli -
gious movements that broke upon the United States in the half century afte r 
independence di d mor e t o Christianiz e America n societ y tha n anythin g 
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before o r since." 15 Indeed , b y includin g Africa n American s an d women , 
these religiou s movement s surpasse d th e populis m the n presen t i n 
American government. 16 Betwee n 180 0 an d 1835 , churc h membershi p 
nearly doubled, and if we account for the Americans who were churchgoer s 
but no t officia l members , the n full y 7 5 percen t o f th e populatio n wa s 
attending church. 17 

In a  sense , the idea an d cultur e o f American democrac y drov e th e com -
mon people to infuse Protestantis m wit h thei r populist ideology . In particu -
lar, th e Calvinis t concep t o f predestination—th e pre-selectio n o f a  chose n 
few fo r salvation—appeare d inconsisten t wit h th e prevalen t ide a o f democ -
racy. I n nineteenth-centur y America , salvatio n seemingl y ha d t o b e readil y 
available t o th e commo n person ; i n thi s important way , then , Arminianis m 
prevailed ove r Calvinism. 18 Nonetheless , America n Protestantis m remaine d 
committed t o man y traditiona l Calvinis t concepts : a  focu s o n Scripture , 
faith i n Christ , freedom  o f conscience , an d th e notio n tha t goo d work s 
alone coul d no t earn  salvation. 19 Thi s las t point—diminishin g th e valu e o f 
good works—was rooted, o f course , in the dogmatic New Testament oppo -
sition o f Christian spiritualit y t o Jewish carnality . If salvation, though, coul d 
not b e attaine d throug h goo d work s ye t wa s nevertheles s t o b e readil y 
available, then how  wa s salvatio n t o b e achieved? The answe r was populis t 
and individualist: the ordinary individual can choose  salvation. 

Hence, whereas early Protestant creed s and confessions di d not adver t t o 
an individual's freedom  t o choos e salvation, 20 nineteenth-century America n 
confessions starte d t o d o s o explicitly and implicitly. For example, a Baptist 
Confession from  183 3 declare d tha t "al l mankin d ar e no w sinners , no t b y 
constraint, bu t choice. " Tha t Confessio n continued : "[NJothin g prevent s 
the salvatio n o f the greates t sinne r on eart h bu t hi s own inheren t depravit y 
and voluntar y rejectio n o f the gospel." 21 Anothe r Baptis t Confessio n main -
tained tha t "Go d ha s endowe d ma n wit h power o f free  choice . . . an d thi s 
power o f free  choice i s the exac t measur e o f hi s responsibility." Thi s latte r 
Confession adde d tha t "salvatio n i s rendered equall y possibl e t o all ; and i f 
any fai l o f eterna l life , th e faul t i s wholl y thei r own." 22 Th e Presbyterians ' 
Auburn Declaration  of 183 7 state d tha t "al l suc h a s rejec t th e Gospe l o f 
Christ do it, not b y coercion, but freely, and al l who embrac e i t do i t not by 
coercion, but freely."23 

This evangelica l focu s o n th e individual' s freedom  t o choos e salvatio n 
implicitly change d th e Protestan t concep t o f freedom  o f conscience . Befor e 
the 1800s , freedom of conscience had denoted the freedom of individuals t o 
follow th e dictate s o f thei r conscienc e t o th e trut h o f Jesu s Christ . 
Conscience di d not connot e choic e bu t rather conviction , s o individual reli-
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gious freedom entaile d no more than following one' s convictions ; it did not 
include an y notio n o f choosin g freel y amon g variou s options . Bu t a s th e 
democratized America n Protestantis m o f th e nineteent h centur y increas -
ingly emphasize d individua l freedom o f choic e a s a  centra l componen t i n a 
Christian life , th e conceptio n o f freedo m o f conscienc e wa s necessaril y 
transformed t o include individual choice . To be sure , freedom o f conscienc e 
still encompassed th e origina l Protestant notio n o f following th e dictate s of 
one's conscienc e t o Christ , bu t now , i t seemed , the individua l also mus t b e 
free t o choos e whether t o hav e faith i n Christ—fre e t o choos e eterna l salva -
tion. A s Willia m G . McLoughli n observes , th e evangelical s believe d tha t 
"[a] 11 men shar e a  commo n sens e o r consciousnes s o f thei r freedo m t o 
choose, and i t is this feeling tha t w e ar e free whic h constitute s ou r sense of 
moral responsibility." 24 

The choic e t o b e save d b y having fait h i n Jesus was , by many accounts , 
accompanied b y a  sudde n Christia n conversio n experience . Wherea s earl y 
American Puritans understood th e conversion experience to be the culmina -
tion o f a  lon g an d arduou s process , th e evangelica l Protestant s o f th e 
Second Awakening viewe d th e conversio n experienc e a s within eas y reach . 
Conversion, i n a  sense , "becam e a  share d act , a  complementar y relation -
ship" between Go d an d the individual: conversion ultimately remained sup -
posedly the work of God, but the evangelicals ' focus was on the individual' s 
contribution.25 An d th e individua l wa s require d t o d o littl e mor e tha n 
declare a  belie f i n Christ . Fo r example , th e Reformed  Episcopal  Articles of 
Religion declare d tha t th e "sinne r come s t o Chris t throug h n o labore d 
process o f repenting and sorrowing ; but he comes to Chris t and repentanc e 
both a t once , b y mean s o f simpl y believing." 26 Meanwhile , a  Presbyteria n 
minister, Barto n W . Stone , stated : "W e urge d upo n th e sinne r t o believ e 
now, an d receiv e salvation—tha t i n vai n the y looke d fo r th e Spiri t t o b e 
given them , whil e the y remaine d i n unbelie f . . . tha t n o previou s qualifica -
tion wa s required , o r necessar y i n orde r t o believ e i n Jesus, an d com e t o 
him."27 Th e Methodist s an d Baptists—rapidl y expandin g t o becom e th e 
dominant Protestan t sects—especiall y underscore d tha t eac h individua l 
could choos e salvation , whic h wa s promise d t o b e "imminentl y accessibl e 
and immediately available." 28 Indeed, one could fairly conclud e tha t th e sal -
vation o f eac h individua l sou l through a  conversion experienc e becam e th e 
be-all and end-all of Protestantism in the nineteenth century. 29 

Consequently, evangelica l minister s o f th e Secon d Grea t Awakenin g 
were populis t leader s seekin g t o appea l t o th e commo n people , hopin g t o 
provoke conversion s b y any means possible. Revivals in camp meetings , fo r 
instance, were a  successful instrumen t fo r recruitin g larg e numbers o f ordi -
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nary people. 30 Revivalis t preacher s ofte n sough t t o appea l t o th e ra w reli -
gious emotion s o f thei r audiences . On e Methodis t minister , fo r example , 
declared tha t "th e power o f God was strong upon me . I turned . . . an d los-
ing sigh t o f fear o f man , I  went throug h th e hous e shoutin g an d exhortin g 
with al l possibl e ecstac y an d energy." 31 Th e evangelica l preacher s als o 
encouraged individual s t o see k inspiratio n fo r themselve s throug h th e 
Scriptures. Indeed, the Second Awakening was broadly infused wit h an anti-
intellectual an d anti-elitis t spirit . Ordinar y Christian s di d no t wan t univer -
sity-trained clerg y t o lea d th e floc k o r t o questio n th e significanc e o f thei r 
religious experiences . Common sens e seeme d mor e reliabl e "than th e judg-
ment o f a n educate d few." 32 Thus , accordin g t o thi s viewpoint , ordinar y 
people coul d rea d th e Christia n Bibl e without th e benefi t o f officiall y sanc -
tioned interpretation . On e preache r declare d tha t th e "scripture s . . . wer e 
designed fo r th e grea t mas s o f mankind an d ar e in general adapted t o thei r 
capacities."33 Th e doctrina l article s o f th e Evangelica l Alliance , a  cross -
denominational associatio n o f Protestants , emphasize d th e "righ t an d dut y 
of private  judgmen t i n th e interpretatio n o f th e Hol y Scriptures." 34 Yet , 
many Americans stil l were illiterate, especially in the western states , such as 
Kentucky and Tennessee. Hence the crucial Christian experience always was 
the individual' s conversion—th e sudde n an d immediat e burs t o f Christia n 
faith. Hatch summarizes the populist elemen t of the Second Awakening: 

America's nonrestrictiv e environmen t permitte d a n unexpecte d an d ofte n 
explosive conjunctio n o f evangelica l fervo r an d popula r sovereignty . I t was 
this engine tha t accelerate d th e process o f Christianization withi n American 
popular culture, allowing indigenous expressions of faith to take hold among 
ordinary people, white and black . This expansion o f evangelical Christianit y 
did not proceed primarily from the nimble response of religious elites meeting 
the challeng e befor e them . Rather , Christianit y wa s effectivel y reshape d b y 
common people wh o molde d i t i n thei r ow n imag e and who thre w them-
selves int o expandin g it s influence . Increasingl y assertiv e commo n peopl e 
wanted their leaders unpretentious, their doctrines self-evident an d down-to-
earth, their music lively and singable, and their churches in local hands. It was 
this upsurge of democratic hope that characterized so many religious cultures 
in the early republic and brought Baptists, Methodists, Disciples of Christ, and 
a hos t o f othe r insurgen t group s t o th e fore . Th e rise  o f evangelica l 
Christianity in the early republic is, in some measure, a story of the success of 
common people in shaping the culture afte r thei r own priorities rather than 
the priorities outlined by gentlemen such as the framers of the Constitution.35 

One o f th e centra l figures  i n th e Secon d Awakenin g wa s Charle s 
Grandison Finney . Finney initiall y brough t th e Awakenin g t o upstat e Ne w 
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York in th e 1820s , starting th e thre e decade s o f revivalis m i n th e so-calle d 
burned-over distric t of New York, but even more important , he brought th e 
revivals t o majo r urba n centers . A  former lawyer , h e appeale d no t onl y t o 
the commo n perso n bu t als o t o th e uppe r clas s an d th e growin g middl e 
class, includin g "lawyers , real-estat e magnates , millers , manufacturers , an d 
commercial tycoons." 36 T o a  grea t extent , Finney' s view s epitomize d th e 
central theme s o f th e Secon d Awakening . I n describin g hi s ow n Christia n 
experiences, h e emphasize d readin g th e Bibl e an d hi s ow n min d o r con -
science.37 T o Finney , holines s wa s "voluntar y an d conversio n a  matte r o f 
personal choice more than divine action."38 Salvation , in other words, was a 
simple matter: the individual chooses to accept Christ . Finney wrote: 

Gospel salvation seemed to me to be an offer o f something to be accepted: 
and that it was full and complete; and that all that was necessary on my part, 
was to get my own consent to give up my sins, and accept Christ. Salvation, 
it seemed to me , instead o f being a thing wrought out , by my own works, 
was a thing to be found entirely in the Lord Jesus Christ, who presented him-
self before me as my god and Saviour.39 

As salvatio n appeare d t o becom e littl e mor e tha n a  matte r o f individua l 
choice, churche s wer e force d increasingl y t o compet e fo r convert s an d 
adherents. The individual not only could choose whether or not to believe in 
Christ an d achieve salvation , but als o could choos e t o join the mos t appeal -
ing denomination . Jon Butle r observe s tha t "t o b e religious i n America wa s 
not onl y to make choices , but to choos e amon g astonishin g varieties of reli-
gion create d i n Americ a an d duplicate d nowher e else." 40 Wit h individual s 
freely switchin g churches , th e alread y fragmented  America n Protestantis m 
splintered int o eve n mor e denominations . Fo r instance , i n hi s 184 4 boo k 
Religion in  America,  Rober t Bair d mentioned , amon g others , Protestan t 
Episcopalians, Moravians , Orthodo x Congregationa l churches , Regula r 
Baptists, Free-Wil l Baptists , Sevent h Da y Baptists , Disciple s o f Chris t (o r 
Campbellites), Winebrennarians , Ol d Schoo l Presbyterians , Ne w Schoo l 
Presbyterians, Cumberlan d Presbyterians , Dutc h Reforme d Presbyterians , 
Reformed Presbyterians , Associate Syno d Presbyterians , Associate Reforme d 
Presbyterians, Lutherans , Methodis t Episcopalians , Protestan t Methodists , 
and Wels h Calvinisti c Methodists.41 Th e religiou s field resembled a  bustlin g 
marketplace, with revivalist s and churche s competin g fo r adherents , looking 
for the quick sale, and seeking to build memberships. In this atmosphere, the 
advantage of offering fas t an d easy salvation was obvious. Preachers, further -
more, were not abov e denouncing thei r competitors, and some groups eve n 
attacked and destroyed the meeting houses of others.42 
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The significanc e o f thes e Protestan t sectaria n divisions , however, ca n b e 
easily misunderstood . Whil e Protestan t denomination s compete d agains t 
each othe r fo r adherents , i n s o doin g the y ofte n develope d method s tha t 
ultimately left the m stronger , more resilient, and even larger. While some of 
these method s wer e populist , suc h a s cam p meeting s an d offer s o f quic k 
salvation, othe r method s wer e undemocrati c an d inegalitarian . Withi n par -
ticular sects , th e entir e churc h o r movemen t sometime s aros e fro m an d 
rested o n th e charismati c authorit y o f on e individual. 43 Mor e broadly , 
within American societ y a t large , the pressure t o b e Protestant wa s intense , 
coercive, and institutionalized. Butler writes: 

[Denominational leaders] were concerned to shape American society and cul-
ture, not merely to manage the mundane day-to-day behavior of individuals. 
They were not egalitarians. They were more willing and eager to change the 
fundamental beliefs and behavior of whole peoples than to question their own 
assumptions an d actions . They wer e frequentl y intolerant . The y sprea d th e 
desire for authority and power to unprecedented numbers of people through 
religious institutions whose sophistication and prowess matched and probably 
exceeded that of medieval Catholicism.44 

As much a s anyone, Finney exemplifie d thi s authoritative an d coerciv e atti -
tude: "[MJultitude s wil l neve r yield , unti l th e friend s o f Go d an d ma n ca n 
form a  publi c sentimen t s o stron g a s t o crus h th e characte r o f ever y ma n 
who wil l no t giv e i t up . [Man y individual s wil l no t change ] unti l yo u ca n 
form a  public sentiment so powerful a s to force them to it." 45 

Consequently, th e America n culture , society , an d peopl e becam e eve n 
more heavil y Christianize d tha n the y ha d bee n before . Withi n thi s context , 
freedom o f religious choic e existed , bu t i t was a  freedom t o choos e amon g 
the various Protestant denominations . To be non-Protestant—atheist, agnos -
tic, Jewish, o r eve n Roma n Catholic—wa s no t a  choice , o r a t leas t no t a 
choice easil y mad e o r readil y accessible . Among th e competin g Protestan t 
sects, one goal was universally accepted and pursued: to further Christianiz e 
America. In 1847, Horace Bushnell wrote: 

The wilderness shall bud and blossom as the rose before us; and we will not 
cease till a christian nation throws up its temples of worship on every hill and 
plain; til l knowledge , virtu e an d religion , blendin g thei r dignit y an d thei r 
healthful power, have filled our great country with a manly and happy race of 
people, an d th e band s o f a  complet e christia n commonwealt h ar e see n t o 
span the continent.46 

Throughout th e nineteent h century , Protestant s develope d a  variet y o f 
techniques t o advanc e th e Christianizatio n o f America . Significantly , on e 
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technique tha t wa s not  use d wa s th e officia l establishmen t o f religion . T o 
the contrary , the movement towar d eliminatin g the officia l establishmen t o f 
Christianity—characteristic o f the Revolutionary an d earl y national periods -
continued a t th e stat e leve l during th e lat e eighteent h an d earl y nineteent h 
centuries. Fo r example , th e 179 0 Sout h Carolin a Constitutio n allowe d th e 
state t o continu e t o incorporat e churche s bu t provide d n o publi c ta x sup -
port fo r them. The 179 8 Georgia Constitution completel y erased the state' s 
multiple establishment . Th e Ne w Englan d state s o f Massachusetts , 
Connecticut, New Hampshire, and Vermont clung most tenaciously to thei r 
official establishments , with Massachusetts bein g the fina l stat e to eliminat e 
its official establishmen t in 1833. 47 

Thus, th e revivalis m o f th e Secon d Grea t Awakenin g sprea d acros s 
America eve n as states repudiated th e officia l establishmen t o f religion. Th e 
movement towar d officia l disestablishment , in other words, occurred withi n 
the contex t o f th e continuin g an d deepenin g d e fact o establishmen t o f 
Protestantism. Protestan t hegemon y reigned . Unsurprisingly , then , despit e 
the eliminatio n o f governmenta l financial  suppor t fo r churches , th e state s 
continued t o suppor t Christianit y explicitl y an d implicitl y i n man y othe r 
ways. Josep h Story , a  constitutiona l schola r an d Suprem e Cour t justice , 
considered himsel f a  strong advocate for the separation o f church and state , 
yet in 1833 he observed : 

[I]t is impossible for those, who believe in the truth of Christianity, as a divine 
revelation, to doubt, that it is the especial duty of government to foster, and 
encourage i t among al l the citizens and subjects . This is a point wholly dis-
tinct from tha t of the right of private judgment in matters of religion, and of 
the freedom of public worship according to the dictates of one's conscience.48 

The Nort h Carolin a Constitutio n o f 1776 , fo r instance , ha d repudiate d 
the officia l stat e establishmen t bu t simultaneousl y ha d limite d public office -
holding t o thos e individual s wh o accepte d "th e trut h o f the Protestan t reli -
gion."49 Thi s provision, a s amended i n 183 5 to allo w al l Christians t o hol d 
public office , remaine d i n effec t unti l 1868. 50 Meanwhile , i n Connecticut , 
the Constitutio n o f 181 8 ended state-coerce d financial support fo r churche s 
but a t the same time declared that "eac h and every society or denominatio n 
of Christians  shall hav e an d enjo y th e sam e an d equa l powers , rights , an d 
privileges." The explici t preferenc e fo r Christianit y wa s include d onl y afte r 
extensive debat e durin g th e stat e constitutiona l convention . Thi s constitu -
tional provisio n added , moreover , tha t th e Christia n denomination s them -
selves could "tax" their members.51 
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In Ne w Hampshire , politica l advantage , no t principle d commitmen t t o 
religious liberty and toleration, led to the passage in 1819 of a Toleration  Act 
that terminate d publi c tax suppor t fo r churches . At tha t point , though , th e 
state constitutio n stil l retaine d it s restrictio n o n publi c officeholding ; onl y 
Protestants coul d serv e a s legislator s o r a s th e governor . I n fact , th e stat e 
lifted thi s restrictio n b y constitutiona l amendmen t onl y i n 1877. 52 Even a t 
that date , the New Hampshire Constitutio n retaine d explici t preferences fo r 
Protestants an d Christians . Th e state' s Bil l o f Right s provide d a s follows : 
first, the legislature could authorize loca l "support an d maintenance o f pub-
lic protestan t teacher s o f piety , religion , an d morality" ; second , "ever y 
denomination o f Christian s . . . shal l be equall y under th e protection o f th e 
law." These provisions were not amended unti l 1968 (that' s right, 2968 ; this 
is not a  misprint)!53 

A tellin g inciden t occurre d i n Sout h Carolin a i n 1844 . Th e governor , 
James H . Hammond , issue d a  Thanksgivin g proclamatio n tha t referre d t o 
the Unite d State s a s on e o f th e "christia n nations " an d tha t invite d "ou r 
Citizens o f al l denominations t o Assemble a t thei r respective places o f wor -
ship t o offe r u p thei r devotion s t o Go d th e Creator , an d hi s So n Jesu s 
Christ, the redeemer o f the world. " Ove r 10 0 Jews from Charleston , Sout h 
Carolina, signe d a  letter to th e governor protesting th e Christia n bia s of his 
proclamation. Hammond responded bluntly : 

The simpl e truth is , that a t th e time of writing my Proclamation i t di d not 
occur t o me , tha t ther e migh t b e Israelite s [Jews] , Deists, Atheists , o r any 
other clas s o f persons i n the Stat e who denie d th e divinit y o f Jesus Christ . 
[But] as you force me to speak, it is due to candour to say , that had I been 
fully on my guard, I do not think I should have changed the language of my 
Proclamation! and that I  have no apology to make for i t now.... I  must say 
that up to this time, I have always thought it a settled matter that I lived in a 
Christian land! And that I  was the temporary chie f magistrate of a Christian 
people An d whateve r ma y b e th e languag e o f Proclamatio n an d o f 
Constitution, I  kno w tha t th e civilizatio n o f th e ag e i s derive d from 
Christianity, tha t th e institutions o f thi s countr y ar e instinc t wit h th e sam e 
spirit, and that it pervades the laws of the State as it does the manners and I 
trust th e hearts of our people Bu t if, inheritin g the same scorn for Jesus 
Christ which instigated thei r ancestors to crucify him , they [tha t is, the Jews 
of Charleston] would have felt themselves degraded and disgraced in obeying 
my exhortation t o worship their 'Creator/ becaus e I had also recommended 
the adoration o f his 'Son the Redeemer, ' stil l I would not hav e hesitated t o 
appoint fo r them , ha d i t bee n requested , a  specia l da y o f Thanksgivin g 
according t o thei r ow n creed . This , however, was not , I  imagine, what th e 
Israelites desired. They wished to be included in the same invitation to public 
devotion with the Christians! And to make that invitation acceptable to them, 
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I mus t strik e ou t th e corner-ston e o f th e Christia n creed , an d reduc e th e 
whole t o entir e conformit y wit h tha t o f th e Israelites ; I  mus t exhor t a 
Christian People to worship after the manner of the Jews.54 

Hammond's candi d response neatly epitomized the Protestant hegemon y 
in America. First, he admitted tha t he initially had not realized that any non-
Christians live d i n th e state . Second , onc e h e learne d tha t som e Jews live d 
there, Hammon d adamantl y reasserte d tha t Americ a an d Sout h Carolin a 
were Christia n lands . Third , h e reiterate d standar d Ne w Testamen t anti -
semitism: th e Jews wer e responsibl e fo r Jesus ' death . Fourth , h e assume d 
that i f he ha d faile d t o favo r Christianit y explicitl y i n hi s proclamation , h e 
would hav e bee n discriminatin g agains t Christian s an d favorin g Jews . I n 
other words, to Hammond, th e notion tha t America was a  Christian natio n 
was normal and natural—the baseline from which to measure . Hence, a fail-
ure to favor Christianit y expressly amounted to a  drop below the baseline, a 
strike agains t Christians , a  discriminator y ac t i n favo r o f Jews. Hammon d 
understood hi s origina l proclamation , then , a s neutra l an d non-discrimina -
tory exactly because it favored Christianity . 

Jewish right s pe r s e becam e a  controversia l politica l issu e i n Marylan d 
early in the nineteenth century. 55 The state constitution of 1776 had imposed 
a tes t oat h fo r publi c office , restrictin g officeholder s t o thos e individual s 
declaring thei r "belie f i n the Christia n religion." 56 A s early as 1797 , a Jewish 
resident, petitionin g th e stat e legislature , ha d requeste d tha t thi s state -
imposed restriction be lifted. That request and subsequent ones were rejected 
until the matte r cam e t o a  head i n 1818 . A new so-calle d Jew bil l had bee n 
introduced i n the stat e legislature , and whe n tha t bil l was defeated , anothe r 
was introduce d a t th e ver y nex t legislativ e session . Thes e bill s sparke d a 
major politica l dispute . Some Jeffersonians (Democrati c Republicans) argue d 
that th e stat e Constitutio n shoul d no t expressl y discriminat e agains t Jew s 
and instea d shoul d paralle l the nationa l Constitution. 57 But , simultaneously , 
the bill s provoked a  loud Protestant reactionar y outburst . Protestant journal s 
and legislator s warne d tha t passag e o f th e Jew bil l "would caus e a  massiv e 
influx o f Jews as well as the establishment o f Judaism as the state religion." 58 

When Thoma s Kennedy , the mai n sponso r o f the bills , ran fo r reelectio n t o 
the legislatur e i n 1823 , his opponent , Benjami n Galloway , labele d Kenned y 
the hea d o f th e "Jewis h ticket. " Galloway , callin g himsel f th e hea d o f th e 
"Christian ticket," issued a handbill that declared : 

I hold [th e Jew bill] to be no more nor less than an attempt t o undervalue, 
and b y s o doing , t o brin g int o popula r contempt , th e Christia n religion . 
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Preferring, as I do, Christianity to Judaism, Deism, Unitarianism, or any other 
sort of new fangled ism, I deprecate any change in our State government, cal-
culated to afford the least chance to the enemies of Christianity.59 

Galloway's tactics worked: althoug h Kennedy was a  Jeffersonian runnin g in 
a Jeffersonian stronghold , Gallowa y wo n th e election . I n fact , fifteen  othe r 
candidates opposin g passag e o f th e Jew bil l als o defeate d incumbents . I n 
any event , Kenned y wa s reelecte d fo r th e nex t legislativ e session , an d i n 
1826 he finally was abl e to ge t th e Jew bil l enacted.60 Pursuan t t o thi s final 
bill, the state Constitution retained its explicitly Christian test oath, but Jews 
now woul d b e excepted . Jews woul d b e allowe d t o hol d offic e s o lon g a s 
they declared a "belief in a future stat e of rewards and punishments."61 

Even when a  state no longer had any official Christia n establishmen t an d 
had purge d it s constitutio n o f religiou s restriction s o n votin g an d publi c 
officeholding, stat e commo n la w an d statute s usuall y continue d t o impos e 
legal liabilitie s o n Jews an d othe r non-Christian s an d t o otherwis e bolste r 
Christian hegemony. Indeed, Martin E. Marty notes tha t Protestants yielde d 
rather easil y o n issue s suc h a s publi c officeholdin g exactl y becaus e "the y 
had s o much els e working in their favor."62 In  the earl y nineteenth century , 
for example , Jew s coul d practic e la w i n onl y fou r state s (Pennsylvania , 
Virginia, Sout h Carolina , an d Ne w York) , and i n Georgi a onl y judge s an d 
Christian minister s coul d perfor m marriag e ceremonies. 63 Mor e broadly , 
throughout th e nineteent h centur y (an d indeed int o th e twentieth) , leadin g 
jurists, suc h a s Joseph Stor y an d James Kent , an d man y other s considere d 
Christianity t o b e par t o f th e commo n law. 64 Thus , numerou s state s 
enforced th e Christian sabbath of Sunday as part o f the common la w (som e 
states enacte d blu e laws) . Thi s imperialisti c practic e wa s bothersom e fo r 
most Jews bu t particularly burdensom e fo r those who were in business an d 
also observed th e Jewish sabbat h o n Saturday ; unlike thei r Christia n neigh -
bors (an d competitors) , these Jews needed t o clos e thei r businesses fo r tw o 
days instead o f one. 65 In an 184 6 case , a state cour t rathe r typicall y uphel d 
the conviction of a Jew for selling gloves on Sunday. The court wrote : 

The Lord' s day , th e da y o f th e Resurrection , i s t o u s wh o ar e calle d 
Christians, the day of rest after finishin g a  new creation. It is the day of the 
first visibl e triumph over death, hell and the grave O n that day we rest and 
to us it is the Sabbath of the Lord—its decent observance in a Christian com-
munity, is that which ought to be expected.66 

The cour t the n gratuitousl y adde d tha t religiou s freedo m wa s du e t o 
Christian mercy and love.67 
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State court s als o consistentl y uphel d law s prohibiting blasphem y agains t 
Christianity.68 I n th e Ne w Yor k cas e o f People  v. Ruggles, decided i n 1811, 
the state's highest cour t upheld the constitutionality o f a common law crim-
inal conviction o f Ruggles for committin g blasphemy . Ruggles had sai d tha t 
"Jesus Chris t wa s a  bastard , an d hi s mother mus t b e a  whore." Chancello r 
Kent, writin g th e opinio n i n th e case , maintaine d "tha t w e ar e a  christia n 
people, an d th e moralit y o f th e countr y i s deeply ingrafte d upo n Christian -
ity." Thus, Kent reasoned , th e stat e coul d punis h blasphem y agains t Chris t 
without similarl y punishin g blasphemie s unde r othe r religions. 69 Ruggle s 
"was sentence d t o thre e months i n jail and fined $500. " Ten years later, the 
members o f a  New Yor k Stat e constitutiona l conventio n vote d t o confir m 
the propriety of the Ruggles decision and Kent's reasoning.70 

State governments were not alone in bolstering Christian hegemony. The 
federal governmen t als o continue d occasionall y throughou t th e nineteent h 
century to directly support Christianity . For example, the government nego -
tiated severa l treatie s tha t expressl y recognize d an d protecte d Christianity . 
An 185 0 commercia l treaty with Switzerland containe d th e following provi -
sion: "Christian s alon e ar e entitle d t o th e enjoymen t o f privilege s guaran -
teed b y th e presen t Articl e i n th e Swis s Cantons." 71 A n 185 8 treat y wit h 
China provided: 

The principle s o f th e Christia n religio n a s professed b y the Protestan t an d 
Roman Catholic churches, are recognized as teaching men to do good; and to 
do to others as they would have others do to them. Hereafter, those who qui-
etly profess and teach these doctrines shall not be harassed or persecuted on 
account o f their faith. Any person [i n China], whether citize n of the United 
States or Chinese convert, who according to these tenets peaceably teach and 
practise th e principles o f Christianity , shal l in no cas e be interfered wit h o r 
molested.72 

Meanwhile, th e U.S . Supreme Cour t decide d Vidal  v. Girard's  Executors 
in 1844. This case focused o n the will of Girard, who bequeathed hi s sizable 
estate fo r th e purpos e o f creatin g a  schoo l fo r orphan s an d impoverishe d 
scholars. The wil l included th e following limitation : "[N]o ecclesiastic , mis-
sionary, o r ministe r o f an y sec t whatsoever , shal l ever hold o r exercis e an y 
station o r duty whatever i n the sai d college ; nor shal l any suc h person eve r 
be admitted for any purpose . . . withi n the premises . . . o f the said college." 
The wil l was challenge d a s being hostil e t o Christianit y an d therefor e con -
trary t o th e commo n la w o f Pennsylvania , wher e Girar d ha d resided . I n 
upholding th e validit y o f th e will , th e Cour t acknowledge d tha t "Christi -
anity [is ] a  par t o f th e commo n la w o f th e stat e [o f Pennsylvani a i n th e 
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sense] tha t it s divine origin and truth are admitted, and therefore i t is not t o 
be maliciously and openly reviled and blasphemed against , to the annoyanc e 
of believers o r the injury o f the public." Significantly, th e Cour t di d not se e 
any tensio n between , o n th e on e hand , havin g th e stat e commo n la w 
encompass Christianit y and , o n th e othe r hand , havin g a  stat e constitutio n 
that include d disestablishmen t an d fre e exercis e clauses . No t ye t satisfied , 
the Cour t adde d tha t Judaism i s a form o f "infidelity" ; therefore , a  devise in 
support o f Judaism migh t contraven e th e commo n law . Th e Court , how -
ever, did not conclusivel y decid e thi s questio n becaus e i t was no t raise d b y 
the facts o f the case and, in the words o f Justice Story , "[s]uch a  case is not 
to be presumed to exis t in a Christian country." 73 

In anothe r nineteenth-centur y case , Church  of the Holy Trinity  v. United 
States, decided i n 1892 , th e Suprem e Cour t broadl y declare d i n a  unani -
mous opinio n tha t "thi s i s a  Christia n nation. " I n thi s case , a  churc h ha d 
contracted fo r a n English citizen to com e t o America a s the church' s recto r 
and pastor , bu t a  federa l statut e prohibite d enterin g int o contract s wit h 
aliens to encourage thei r immigration. The issue was whether this particular 
contract contravene d th e federal statute . The Cour t held that the statute did 
not prohibi t th e contrac t becaus e th e Congres s o f th e Unite d States , a 
Christian nation , coul d no t hav e intende d t o prohibi t contractin g wit h 
Christian ministers . Congressional inten t wa s to prohibit th e importation o f 
cheap, unskille d laborers—man y o f who m wer e non-Christians—becaus e 
they wer e disruptin g th e America n labo r market . Thus , th e Cour t con -
cluded with an incredulous rhetorica l question : "[S]hal l it be believed tha t a 
congress o f th e Unite d State s intende d t o mak e i t a  misdemeano r fo r a 
church o f thi s countr y t o contrac t fo r th e service s o f a  Christia n ministe r 
residing in another nation?"74 

Protestant dominatio n o f Americ a wa s furthere d i n man y way s beyon d 
state and federal governmenta l actions. One of the most important method s 
was throug h th e creatio n an d actio n o f cross-denominationa l voluntar y 
societies. For example , the America n Temperanc e Society , formed i n 1826 , 
initially promoted temperat e drinkin g bu t soo n demande d abstinence . Th e 
American Sunday School Union, created in 1824 , devoted itself to establish -
ing a  Sunday schoo l i n ever y tow n i n America fo r th e purpos e o f indoctri -
nating childre n i n th e way s o f America n Protestantism . Suc h voluntar y 
societies, wit h mos t member s draw n fro m th e mainstrea m Protestan t 
denominations, typically sough t t o impose Protestant value s and to encour -
age capitalis t economi c activities—whic h seeme d t o g o han d i n hand . Th e 
imposition o f Protestan t value s wa s equate d wit h th e eradicatio n o f Prot -
estant vices , lik e gamblin g an d th e drinkin g o f alcohol , whic h interfere d 
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with mor e worth y pursuits , such a s the accumulatio n o f wealth. Dwight L . 
Moody, a  post-Civil War evangelist, stated that "me n and women save d by 
the blood of Jesus rarely remain subject s o f charity, but rise at once to com -
fort an d respectability." 75 Hence , a s Gordo n Woo d writes , th e evangelica l 
reformers "wante d t o awake n th e mora l sens e o f th e people , an d the y 
hoped t o d o thi s b y rewarding industr y an d goo d behavio r an d punishin g 
laziness and bad habits."76 

The proliferation o f voluntary societie s eventuall y combine d wit h othe r 
factors—particularly immigratio n and the Civil War—to lead to an organize d 
Protestant effor t t o amen d th e Constitution . Throughou t th e nineteent h 
century, mos t American s wer e satisfie d wit h th e d e fact o establishmen t o f 
Protestantism, althoug h preacher s occasionall y lamente d th e lac k o f a n 
explicit constitutiona l acknowledgmen t o f Jesus Christ . Yet, the makeu p o f 
the nationa l population bega n t o chang e durin g th e middl e decade s o f th e 
century. Wherea s i n th e 1820 s fewe r tha n 500 0 immigrant s pe r yea r 
entered th e Unite d States , ove r th e nex t thre e decade s th e number s dra -
matically increased , s o tha t b y th e 1850 s mor e tha n 280,00 0 immigrant s 
per year arrived. So many of these immigrants settle d in Northeastern citie s 
that American s datin g bac k t o th e so-calle d colonia l stoc k fel l int o th e 
minority i n a  fe w urba n centers. 77 I t wa s durin g thes e decade s tha t Jews 
first starte d emigratin g t o th e Unite d State s i n substantia l numbers . In 
1820, fewer tha n 400 0 Jews lived in this country ; Jews were s o scarce tha t 
in 181 7 a farm woma n journeye d tw o day s to se e the suppose d horn s an d 
tail on th e first Jew t o com e t o Cincinnati , Ohio . But becaus e o f changin g 
fortunes i n Germany , Germa n Jews bega n t o flow  int o Americ a i n 1830 . 
Nonetheless, b y 1840 , ther e wer e stil l onl y approximatel y 15,00 0 
American Jews. 78 Th e mos t numerou s grou p o f immigrant s wer e Irish , 
most o f who m wer e Roma n Catholic . America n anti-Catholicism , whic h 
always ha d bee n strong , becam e eve n mor e pervasiv e an d bitte r a s 
American Protestant s bega n t o fee l thei r hegemoni c positio n somewha t 
threatened. Indeed , thi s sens e o f Protestan t insecurit y motivate d man y o f 
the voluntar y societie s t o pres s thei r Protestan t agenda s eve r mor e 
intensely. In  its annua l repor t fo r 1855 , the Bibl e Society o f Essex County , 
New Jersey, proclaimed: 

At a  tim e whe n a  vas t foreig n populatio n i s rushin g i n o n u s lik e a  flood-
when infidelit y o n th e on e hand , in it s protean forms , an d Romanis m o n th e 
other, wit h it s determine d an d deadl y hostilit y t o God' s trut h an d ou r free 
institutions—are assailin g thos e truths , an d endeavorin g da y an d nigh t t o 
undermine those interests which are dear to our hearts, shall we be idle?79 
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The Civi l War plainly had enormou s consequence s fo r th e United States . 
Most obviously , the war resulted in the eradication o f slavery and led to th e 
eventual enfranchisemen t o f Africa n Americans . I n term s o f religion , th e 
war further splintere d American Protestantism, as many denominations spli t 
between Norther n an d Souther n sects , an d the n afte r th e war , man y sect s 
divided between blac k and white churches. 80 Moreover, as is often tru e of a 
major nationa l crisis , th e wa r tende d t o provok e additiona l nativis t senti -
ments. Northerner s an d Southerner s ofte n interprete d th e wa r i n religiou s 
terms; Christian visions o f the apocalypse an d millennium abounded . Man y 
Northerners believe d that Go d was punishing the American people for thei r 
insufficient devotio n t o Jesus . Indeed , som e believe d tha t th e wa r wa s a 
"baptism o f blood " neede d t o cleans e an d regenerat e th e natio n i n it s 
Christian mission. 81 I n 1861 , Senator Charle s Sumne r o f Pennsylvani a sub -
mitted t o Congres s a  petitio n fro m a  Presbyteria n syno d tha t calle d fo r a 
constitutional amendmen t expressl y acknowledgin g tha t Americ a wa s a 
Christian nation. Within two years, voluntary societie s were forming t o help 
push fo r th e amendment . I n 1864 , th e leadin g organization , th e Nationa l 
Association t o Secur e th e Religiou s Amendmen t t o th e Constitution , for -
mulated a  petitio n fo r Congres s tha t sough t t o modif y th e constitutiona l 
Preamble as follows: 

We, the people of the United States, humbly acknowledging Almighty God as 
the sourc e o f al l authorit y an d powe r i n civi l government , th e Lor d Jesus 
Christ as the Ruler among the nations, his revealed will as the supreme law of 
the land, in order to constitute a Christian government and, in order to form a 
more perfec t unio n .. . d o ordai n an d establis h thi s Constitutio n fo r th e 
United States of America.82 

Unsurprisingly, thi s organizatio n nonetheles s insiste d tha t i t favore d free -
dom of conscience and separation of church and state. 83 

After th e war, the movement t o amen d th e Constitutio n progresse d int o 
a secon d phas e whe n i t considerabl y expande d it s goals  an d reorganize d 
under th e name th e Nationa l Refor m Associatio n (NRA) . Besides advocat -
ing for a  Christian constitutiona l amendment , the NRA pledged to promot e 
Protestant value s regardin g "th e Sabbath , th e institutio n o f th e family , th e 
religious elemen t i n education , th e oath , an d publi c morality a s affected b y 
the liquo r traffi c an d othe r kindre d evils." 84 In particular, th e NRA empha -
sized anti-liquo r laws , Protestant Bibl e reading i n the public schools (whic h 
already was a  fact o f life) , and th e enforcemen t o f Sunda y laws to symboli -
cally underscore tha t Jesus Chris t wa s "th e nation' s ruler. " Significantly , th e 
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NRA was not a  reactionary fringe group ; its president, William Strong , was 
appointed to the Supreme Court in 1870. 85 

These societies , such a s the NRA, whil e constitute d initiall y with volun -
tary members , nonetheles s operate d t o a  grea t exten t a s coerciv e institu -
tions. They sough t t o impose particular values and practices and to conver t 
individuals wit h intens e an d pervasiv e pressure—no t wit h gentl e persuasio n 
or rationa l discourse . "The y distribute d books , tracts , an d newspaper s b y 
the millions , an d thes e onl y adde d t o thos e alread y publishe d b y th e 
denominations," report s Jo n Butler . "I f th e religiou s an d refor m societie s 
could no t reshap e America , the y coul d a t leas t drow n i t i n a  se a o f pape r 
and ink." 86 Th e constitutiona l concep t o f separatio n o f churc h an d state , 
present a t bot h th e federa l an d stat e levels , paved th e wa y fo r th e coerciv e 
actions o f thes e societies . O n th e on e hand , thes e societie s wer e non-gov -
ernmental (o r private) institutions and therefore supposedl y free o f any con-
stitutional constraint s impose d b y th e separatio n o f churc h an d state . An d 
on th e other hand, the government coul d not interfer e wit h the activities of 
these societies , eve n i f i t ha d wante d t o (whic h i t di d not) , becaus e suc h 
interference woul d amount , afte r all , to a  governmental infringemen t o f the 
protected religiou s spher e (tha t is , a  governmenta l violatio n o f th e separa -
tion o f churc h an d state) . So all Americans, including Jews, were subjec t t o 
the coercive pressures inflicted b y these societies. 

While America n Jew s alway s wer e implicitl y pressure d t o conver t b y 
merely livin g i n a  Christia n nation , Christia n effort s t o proselytiz e Jew s 
became more formal an d organized in the early nineteenth century . In 1816, 
the Femal e Societ y o f Bosto n an d Vicinit y fo r Promotin g Christianit y 
Amongst th e Jew s wa s created , largel y becaus e o f Hanna h Adams , th e 
nation's first  femal e litterateur . Adam s previousl y ha d writte n a  histor y o f 
the Jew s maintainin g tha t Jesu s "wa s ignominiousl y rejecte d an d pu t t o 
death by the Jewish nation." She had added that the "tremendous calamitie s 
which befel l [th e Jews] afte r perpetratin g thi s horrid crim e [were ] the fulfill -
ment o f ou r Saviour' s predictions , respectin g th e destructio n o f thei r cit y 
and temple , an d thei r consequen t dispersio n an d sufferings." 87 Tha t sam e 
year, 1816 , another proselytizing organizatio n began , th e America n Societ y 
for Evangelizing the Jews. This society officially laste d onl y into 1817 , but i t 
led t o th e eventua l creatio n o f th e America n Societ y fo r Melioratin g th e 
Conditions o f the Jews (ASMCJ) , which was incorporated unde r New York 
State law in 1820 . The ASMCJ was well organized—for severa l years it pub-
lished a monthly magazine—and i t was led by American dignitaries . The first 
board o f directors included John Quinc y Adams (the n the secretar y of stat e 
and a  futur e U.S . president) , Stephe n Va n Rensselae r ( a membe r o f 
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Congress), th e presiden t o f Yal e College , th e presiden t o f Queen s Colleg e 
(Rutgers), a  professo r fro m Columbi a College , an d eve n forme r Presiden t 
John Adam s (wh o was , however , no t a n activ e participant) . A t first,  th e 
ASMCJ devote d itsel f t o creatin g a  colon y fo r Jewis h immigrant s wh o 
already ha d converte d o r wh o wante d t o convert , bu t i n 184 2 th e societ y 
amended it s constitution t o emphasize missionary work in America—that is, 
the proselytization o f American Jews.88 Indeed, a t aroun d thi s time, Rober t 
Baird's boo k Religion  in  America  mirrore d th e smu g assurednes s reminis -
cent o f a  youn g Marti n Luther . T o Baird , America n Jews ha d no t ye t al l 
converted onl y becaus e o f a  lack o f effor t b y Christians . He wrote : "A few 
instances o f conversion to Christianit y have taken place, but only a few, th e 
attention o f Christians , w e ma y trul y say , no t havin g bee n sufficientl y 
turned to that subject." 89 

In thi s atmospher e o f Protestan t hegemony , antisemitis m predictabl y 
appeared as an unremarkable occurrence . In the 1790s , the Federalists ofte n 
grouped "Jews , Jeffersonians , an d Jacobin s i n a n imagine d plo t agains t 
America."90 For example, in 1795 , a Federalist publisher and newspaper edi -
tor wrot e tha t th e Anti-Federalist s an d Jeffersonians wer e lik e "the trib e o f 
Shylock [Jews] : they hav e tha t leerin g undertoo k an d maliciou s grin , tha t 
seem t o sa y t o th e hones t ma n approac h m e not." 91 John Quinc y Adams , 
then also a Federalist, declared tha t the "word filth conveys an ideal of spot -
less purity i n compariso n wit h Jewish nastiness" and tha t Jewish "hatre d o f 
all Christian s i s rancorou s beyon d description." 92 Jeffersonian Republican s 
also use d antisemiti c rhetoric . Durin g th e nationa l economi c crisi s o f th e 
1790s, the y accuse d speculator s o f "Israeltis h avarice" ; declare d tha t 
Federalist policie s enriche d "Britis h riders , Amsterda m Jews , America n 
Tories, an d speculatin g lawyer s an d doctors" ; an d maintaine d tha t nine -
tenths o f th e nationa l deb t wa s hel d b y "brokers , speculators , Jews, mem -
bers o f congres s an d foreigners. " Durin g th e earl y nineteent h century , th e 
most prominen t America n Je w wa s Mordeca i Noah , wh o serve d a s th e 
American consu l t o Tuni s fro m 181 3 t o 1815 . Newspaper s constantl y 
referred t o Noa h wit h antisemiti c epithets , suc h a s "Hooke d Nose " an d 
"Shylock."93 Th e secretar y o f state , James Monroe , finally  removed Noa h 
from hi s pos t becaus e "th e Religio n whic h yo u profes s [is ] a n obstacl e t o 
the exercise of your consular functions." 94 

Throughout th e Secon d Grea t Awakening , antisemitis m wa s common . 
Leaders suc h a s Charle s Grandiso n Finne y dre w upo n Ne w Testamen t 
dogma. I n 1835 , for example , h e wrote : "Whe n Chris t came , th e ceremo -
nial o r typica l [Jewish ] dispensatio n wa s abrogated , becaus e th e desig n o f 
those form s wa s fulfilled , an d therefor e themselve s o f n o furthe r use. " 
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Finney added : "Th e Jews accuse d [Jesus ] o f disregardin g thei r forms . Hi s 
object wa s t o preac h an d teac h mankin d th e tru e religion." 95 Thes e antise -
mitic attitudes wer e directl y an d overtl y taugh t t o children . The mai n trac t 
of th e America n Sunda y Schoo l Unio n wa s calle d Union  Questions.  Pub -
lished initiall y in 182 7 as a  guide for Bibl e class teachers , i t sold 1. 6 millio n 
copies within seven years. In setting forth th e Union's position o n scriptura l 
matters, it included numerous example s o f standard New Testament doctri -
nal antisemitism , suc h a s th e accusatio n tha t Jew s kille d Jesus . Secula r 
schools als o used texts containin g numerous example s o f antisemitism. Fo r 
example, American Popular  Lessons, first published i n 182 0 an d i n it s tent h 
edition b y 1848 , declare d tha t "Jesu s Chris t wa s kille d b y th e Jew s a t 
Jerusalem." The  National Pronouncing  Speller aime d a t primary classe s an d 
republished seve n time s b y 1874 , include d a  dictatio n o r spellin g exercis e 
that require d student s t o cop y th e following : "Th e selfis h Jew, in his splen -
dor, woul d no t giv e a  sheke l t o th e starvin g shepherd. " Eve n a  geograph y 
book, John L . Blake's A  Geography  for Children,  stated tha t whe n th e Jews 
"became disobedien t an d wicked, He abandone d them , and they have been 
subject t o reproac h an d derisio n fo r nearl y eightee n hundre d year s 
[W]icked people soo n becom e unhappy , whil e th e virtuou s an d goo d usu -
ally live in peace and happiness." Blake continued by writing that Christian s 
"consider [Jew s an d othe r infidels ] exceedingl y wicke d t o rejec t a  religio n 
given to them in so much mercy." 96 

Magazines, newspapers, and othe r popular literature naturally offered u p 
their shar e o f antisemiti c rhetoric . Harper's  Magazine, for example , ra n a n 
article tha t declared : "Yo u kno w peopl e wh o Je w yo u down. ' [The ] chil -
dren o f Abraham hav e always been , and stil l are, notorious fo r jewing folk s 
down—hence the y ar e calle d Jews."97 I n on e tellin g editoria l i n th e Wash-
ington Sentinel,  the autho r sough t t o praise  Jews i n th e followin g manner : 
"Denied citizenshi p in most o f the countries o f Christendom, debarre d fro m 
the pursuit s o f ambition , incapabl e o f holdin g office s o f hono r an d profit , 
kicked an d cuffe d b y al l mankind, the y hav e ben t al l thei r energie s t o on e 
object, an d tha t th e accumulatio n o f money." 98 Eve n Danie l Webster , th e 
renowned orato r an d lawyer , whe n arguin g befor e th e Suprem e Cour t i n 
1844, stated: 

When little children were brought int o the presence of the Son of God, his 
disciples proposed t o sen d the m away ; but h e said , 'Suffer littl e children t o 
come unto me.' Unto me; he did not send them first for lessons in morals to 
the schools of the Pharisees or to the unbelieving Sadducees, nor to read the 
precepts and lessons phylacteried on the garments of the Jewish priesthood.99 
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Governmental official s occasionall y acte d upo n thei r antisemitic notions. 
For instance , i n 1840 , in th e mids t o f a n internationa l crisi s i n th e Middl e 
East, th e America n conso l i n Beiru t supporte d a  charg e o f bloo d libe l 
against Jews in Syria (this charge accuses Jews of killing Christians and using 
their bloo d fo r ritua l purpose s durin g Passover). 100 Durin g th e Civi l War , 
Northern and  Souther n official s too k turn s denouncin g Jews. In the South , 
President Jefferson Davi s and severa l members o f the Confederat e Congres s 
blamed Jews for high prices and for depreciating the Southern currency . The 
Union's General Ulysses S. Grant, though, was not to be outdone. As Grant 
prepared t o attack Vicksburg, Tennessee, he sought t o cu t of f al l trade wit h 
the Confederacy becaus e speculators were trying to take advantage of rising 
cotton prices . Grant , rathe r remarkably , claime d tha t al l o f th e speculator s 
were Jews, an d thu s h e issue d a n orde r prohibitin g Jews from  travelin g i n 
the area . Presiden t Abraha m Lincoln , t o hi s credit , revoke d Grant' s order . 
More broadly , th e Civi l Wa r Congres s require d al l Arm y chaplain s t o b e 
Christian, an d the n eve n afte r Congres s repeale d tha t legislation , n o Jew s 
were admitte d a s chaplains—eve n i n largel y Jewish companies. 101 Shortl y 
before th e War , Rabbi Isaac Leeser, th e edito r o f The  Occident,  an antebel -
lum Jewish periodical , astutel y observed : "W e hav e ou r theoretica l rights , 
but practicall y the y ar e dependen t o n th e wil l o f thos e wh o hav e number s 
on their side; and if we make all the noise in the world, and brag aloud afte r 
our heart' s content , w e ar e ye t stranger s i n strange r lands. " In 1853 , The 
Occident even speculate d tha t i f the Constitutio n wer e the n bein g written , 
American Jews probably would be denied civil rights expressly. 102 

After th e Civi l War , over t expression s o f antisemitis m increased , mainl y 
because o f two factors . First , a few o f the antebellu m German-Jewis h immi -
grants rose to prominence in banking and commercial enterprises as America 
entered it s Gilde d Age . Opponent s o f industrializatio n an d o f th e nouvea u 
riche industrialists—thes e opponent s largel y wer e Ne w Englan d patrician s 
from colonia l stock , as well as agrarian Populist s from the Sout h and West— 
quickly adverted to antisemitic themes in their efforts t o gain political advan-
tage. I n fact , a s th e Ne w England  patrician s themselve s gaine d a  stronge r 
interest i n industrialization , America n Jews wer e largel y drive n ou t o f th e 
movement. More broadly , although man y Protestant s o f this er a considere d 
wealth t o b e " a sig n o f divin e approval, " thos e sam e Protestant s typicall y 
condemned any Jews who became wealthy as greedy and deceitful. 103 

Second, an d perhap s mor e important , over t antisemitis m intensifie d 
when Jewish immigratio n soared . Overall , i n th e fifty  year s afte r th e Civi l 
War, 3 5 millio n peopl e move d t o th e Unite d States , "th e larges t wav e o f 
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immigration i n America n history." 104 Interestingly , despit e thi s influ x o f 
immigrants, th e percentag e o f foreign-bor n American s change d onl y mini-
mally betwee n 186 0 an d 1910—goin g from  1 3 t o 1 5 percen t o f th e tota l 
population (bu t thi s percentage become s muc h highe r i f one include s wit h 
the immigrant s thei r American-born children) . The larges t change , though , 
was in the place of origin of the majority o f the immigrants. Instead of arriv-
ing from Ireland , Germany , Scandinavia , and Britain—which was mostly th e 
case before th e Civi l War—immigrants in the later nineteenth century arrived 
from Italy , Russia , an d th e Balkans . Significantly , durin g thes e years , "th e 
lower clas s becam e mor e conspicuous , mor e ethnic , mor e poo r an d mor e 
separated from th e rest of society." 105 

Of th e approximatel y 3  millio n Russian s wh o cam e t o America , ove r 2 
million wer e Jews , mos t o f who m arrive d betwee n 188 0 an d 1915. 106 

American Jews o f th e lat e nineteent h centur y ha d politica l equality  insofa r 
as the y coul d vot e an d (a t leas t theoretically ) hol d publi c office , bu t th e 
possibility o f socia l equality seeme d t o decreas e inversely as the number o f 
Jews in the countr y increased. Thus , whereas American antisemitis m previ -
ously had bee n directe d largely a t the conceptua l Jew (sinc e few Jews wer e 
actually present) , no w i t frequentl y wa s directe d agains t rea l Jews, quit e 
often th e Jewish immigrants . Indeed , a t thi s point , antisemitis m frequentl y 
moved beyon d Ne w Testamen t dogma . I n th e earl y nineteent h century , 
discrimination agains t Jews i n economi c affair s ha d bee n somewha t rare , 
but by the late nineteenth centur y it was the norm. For example, restrictive 
covenants prohibiting th e sal e of homes t o Jews became commo n i n urba n 
residential areas , an d insuranc e companie s discriminate d agains t Jew s b y 
refusing t o issue policies.107 

Jews wer e routinel y exclude d from  publi c (thoug h usuall y non-govern -
mental) institutions—socia l club s (especiall y elit e clubs) , man y school s an d 
universities, recreationa l facilities , an d eve n th e stat e militia. 108 Th e devel -
oper of Coney Island, for instance, publicly denounced Jews and pledged t o 
close his beach to them : 

I don' t wan t t o spea k too strongly , a s i t migh t b e mistaken fo r somethin g 
entirely differen t from  it s intended sense . Personally I  am opposed t o Jews. 
They are a pretentious class, who expect three times as much for their money 
as othe r people . [And ] the y ar e drivin g awa y th e clas s o f people wh o ar e 
beginning to make Coney Island the most fashionable and magnificent water-
ing place in the world.109 

In a much-publicized inciden t in 1877 , the financier Joseph Seligman , the 
most prominen t America n Jew o f hi s era , arrive d wit h hi s famil y fo r thei r 
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annual vacatio n a t th e Gran d Hote l i n Saratog a Springs , Ne w York . Th e 
Seligmans expecte d thei r usua l suite  t o b e waiting , bu t th e des k cler k 
instead rea d the m a  prepared statement : " I am required t o infor m yo u tha t 
Judge [Henry ] Hilton [administrato r o f the Grand Union] has given instruc-
tions tha t n o Israelite s shal l b e permitte d i n th e futur e t o sto p a t thi s 
hotel."110 As Irving Howe observes , the Jew was "treate d a s a  strange r no t 
merely to the American experience or the Protestant imagination , but to th e 
whole o f the Wester n tradition ; an d thereb y h e come s t o see m a  source o f 
possible infection , a  carrie r o f unwante d complications." 111 I n 1882 , th e 
New York  Tribune  typified America n Christia n attitude s whe n i t wrote tha t 
"Hebrew immigrant s [were ] obstructin g th e walk s an d sittin g o n chair s (! ) 
[at th e Batter y Park]. " Th e pape r continued : "Thei r filthy  conditio n ha s 
caused many of the people who ar e accustomed t o go to the park to seek a 
little recreation and fresh ai r to give up this practice."112 Another newspape r 
reported tha t Jews "wer e accustome d t o takin g onl y on e bat h a  year... . 
[That] the y ar e utte r stranger s t o soa p an d wate r [an d tha t they ] ar e o n 
social term s wit h parasiti c vermin , wa s apparen t t o th e mos t casua l 
observer."113 

The Separation of Church and State in the Nineteenth Century: 
An Assessment 

If officia l disestablishmen t wa s initiall y a n "experiment, " a s Thoma s 
Jefferson ha d suggested , then the nineteenth centur y proved th e experimen t 
to b e a n extraordinar y success—a t leas t fro m th e perspectiv e o f America n 
Protestants.114 The las t stat e establishment s withered awa y early in the cen -
tury, largel y fo r tw o reasons : officia l establishmen t wa s unnecessar y an d 
politically problematic . Protestantis m wa s flourishin g i n thos e state s tha t 
already had eliminate d officia l establishments , and the increasing plurality of 
Protestant denomination s rendere d th e officia l establishmen t o f religio n 
politically difficult . Al l i n all , durin g th e nineteent h century , Protestantis m 
proved tha t i t could dominate American societ y without an y legal establish-
ment. Throug h a  variet y o f mechanisms—bot h populis t an d coercive -
Protestantism tightene d it s imperialistic grip on American cultur e and socia l 
structures. 

The hegemoni c hol d o f Protestantis m o n America n societ y wa s eviden t 
to non-American observers . In 1835 , Alexis de Tocqueville commented tha t 
"there i s n o countr y i n th e worl d wher e th e Christia n religio n retain s a 
greater influenc e ove r th e soul s o f me n tha n i n America. " H e emphasized , 
moreover, tha t America n governmen t an d Protestantis m seeme d t o flo w 
together "i n on e undivide d current. " Mor e particularly , d e Tocquevill e 
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ascribed th e strengt h o f Protestantism t o th e ver y fac t tha t Americ a lacke d 
official establishments , and he added, Americans recognized as much: 

[The clergy] all attributed the peaceful dominio n of religion in their country 
mainly to the separation of church and state. I do not hesitate to affirm tha t 
during my stay in America I did not meet a single individual, of the clergy or 
the laity, who was not of the same opinion on this point.115 

More than fifty years later, in 1888, James Bryce offered simila r observations: 

The matter may be summed up by saying that Christianit y is in fact under -
stood to be, though not the legally established religion, yet the national reli-
gion. S o fa r fro m thinkin g thei r commonwealt h godless , th e American s 
conceive that the religious character of a government consist s in nothing but 
the religious belief of the individual citizens, and the conformity o f their con-
duct t o tha t belief . They deem the genera l acceptance o f Christianity t o be 
one of the main sources of their national prosperity and their nation a special 
object of the Divine favour.116 

While the de facto establishmen t o f Protestantism continued , the concep-
tualization o f th e relatio n betwee n religio n an d governmen t nonetheles s 
shifted durin g th e 1800s . As ha d bee n tru e previousl y fo r Roge r Williams , 
John Locke , and th e constitutiona l framers , th e nineteenth-centur y relatio n 
between churc h an d stat e was predicated o n th e antisemiti c imagery o f th e 
New Testament—th e oppositio n betwee n Christia n spiritualit y an d Jewis h 
carnality and the related injunction agains t forcing Jewish conversion . Based 
on thi s imagery , the notio n o f separat e o r bounded sphere s fo r churc h an d 
state arose, as de Tocqueville expressly recognized: "In  America religion is a 
distinct sphere." 117 Hence, on the one hand, the nineteenth-century concep -
tualization o f churc h an d stat e a s boundar y oriente d ha d dee p historica l 
roots, but on the other hand, the century contributed an important new ele-
ment to the content o f the religious sphere because of the transformation i n 
the Protestan t concep t o f freedo m o f conscience . Freedo m o f conscienc e 
previously ha d denote d a  freedo m fo r individual s t o follo w th e dictate s o f 
their conscience , bu t a s America n Protestantis m becam e increasingl y 
democratized durin g th e nineteent h century , th e conceptio n o f freedom  o f 
conscience implicitl y change d t o includ e individua l choice . Th e individua l 
must be free to make important religious choices: free to choose whether t o 
believe i n Chris t an d als o free  to choos e amon g th e pluralit y o f Protestan t 
denominations. Conscienc e wa s intensel y individualized , an d individual s 
were th e democrati c subject s wh o coul d choos e salvatio n fo r themselves , 
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supposedly unfettered b y educated clergy , traditions, or other authorities. 118 

From the perspective o f constitutional law , it is worth notin g tha t sinc e th e 
religion clause s o f th e first  amendment protecte d a  conceptio n o f religiou s 
liberty that mirrored the Protestant freedom o f conscience, as the Protestan t 
freedom o f conscienc e changed , s o to o woul d th e conceptio n o f religiou s 
liberty embedded within the first amendment. 

In any event , based partly o n thi s transformed conceptio n o f freedom  o f 
conscience, th e religiou s spher e (a s separate d fro m th e governmenta l 
sphere) implicitl y containe d tw o components : a  private real m an d a n insti -
tutional realm . The privat e real m itsel f encompasse d tw o elements . First , i t 
included the traditional Protestan t notion s o f conscience and faith : th e indi-
vidual ha d t o remai n fre e o f stat e coercio n i n orde r t o achiev e sincer e 
Christian fait h b y followin g th e dictate s o f conscienc e t o Jesus . Second , 
based on the democratized understandin g o f freedom o f conscience in nine-
teenth-century America n Protestantism , th e private  real m include d individ -
ual choic e i n religiou s matters : th e individua l ha d t o remai n fre e t o mak e 
important religiou s choices  (choosing , fo r example , whethe r t o b e saved) . 
Government wa s no t t o infring e o n eithe r elemen t o f thi s private real m o f 
religion; otherwise , Christian s coul d neithe r sincerel y follo w th e dictate s o f 
conscience t o Jesus nor make the important choice s integra l to a  Protestan t 
life. This apparent privatization o f religion was intensified i n late-nineteenth-
century Americ a b y a  growin g commitmen t t o a  scientifi c worl d view , 
spurred b y th e increasin g acceptanc e o f Charle s Darwin' s theor y o f evolu -
tion. Indeed , a t thi s point , eve n som e Bibl e scholar s bega n t o argu e tha t 
"scientific" studie s o f Scriptur e reveale d disturbin g inconsistencie s i n th e 
text.119 Man y Protestant s responde d b y attemptin g t o harmoniz e religio n 
and scienc e i n accordanc e wit h thei r boundary-oriente d views . Fro m thi s 
standpoint, scienc e deal t with th e externa l world, while religion focused o n 
the internal or private world. This division o f the world followed rathe r eas-
ily, of course, from the traditional Christian opposition between the spiritua l 
and the carnal (o r secular). 

The secon d componen t o f th e religiou s spher e wa s th e institutiona l 
realm, which include d religiou s institutions suc h a s churches an d voluntar y 
societies. In one sense , these religious institutions were private because the y 
were no t governmental , bu t i n anothe r sense , they were public.  The volun -
tary societies , i n particular , wer e mos t ofte n devote d t o publicl y imposin g 
Protestant value s and practices—that is , imposing the m o n al l of the Ameri -
can people . These Protestan t value s an d practice s sometime s wer e matter s 
of supposedl y privat e morality , suc h a s drinkin g alcohol , bu t th e societie s 
nonetheless sough t t o enforc e the m o n th e America n public . Th e publi c 
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nature o f America n Protestantis m becam e eve n mor e explici t whe n som e 
societies bega n t o pursue a  "Social Gospel, " which included cause s suc h a s 
urban renewa l an d women' s right s (thoug h th e ter m "Socia l Gospel " di d 
not com e into vogue until the early twentieth century). 120 Most broadly , the 
churches an d societie s acted publicly by seeking to defin e America n cultur e 
as Protestant . Marti n Marty' s comparativ e stud y o f religio n i n nineteenth -
century Americ a an d Englan d underscore s th e publi c powe r o f America n 
Protestantism. Marty writes: 

The program o f the disestablished nationa l churches in America was almost 
identical with that proposed b y leaders of the established national church in 
England. The y woul d serv e a s educators , providers o f a  moral foundation , 
preservers of order, and inculcators o f virtue and piety and would provide a 
network o f voluntar y association s whic h became , sai d critic-from-withi n 
Calvin Colton , "s o numerous , s o great , s o activ e an d influential , that , a s a 
whole, they now constitute the great school of public education, in the forma-
tion of those practical opinions, religious, social, and political, which lead the 
public mind and govern the country."121 

In othe r words , churche s an d voluntar y societie s i n America performe d 
many o f the sam e functions performe d b y the officiall y establishe d Churc h 
of Englan d (an d perhaps , th e America n churche s an d voluntar y societie s 
performed the m more effectively) . Th e lack of a governmentally establishe d 
church i n Americ a di d no t diminis h th e powe r o f Christianit y pulsin g 
through th e socia l body . Moreover , despit e th e publi c natur e an d publi c 
power o f th e America n Protestan t churche s an d societies , they wer e insu -
lated fro m constitutiona l constraint s o n th e exercis e o f thei r power . 
Because thes e Protestan t institution s wer e considere d t o b e privat e i n th e 
sense tha t the y wer e no t governmental , constitutiona l Umitation s o n gov -
ernmental action s simpl y di d no t apply . Protestant s therefor e wer e fre e t o 
chscriminate, t o harass , and t o proselytiz e b y an y mean s imaginable—coer -
cive o r otherwise . Significantly , a s James Bryc e noted , eac h religiou s com -
munity o r denominatio n wa s fre e t o "rais e an d appl y it s fund s a t it s 
uncontrolled discretion." 122 

Indeed, althoug h America n religio n an d governmen t bot h seeme d t o 
become increasingl y democratize d durin g th e 1800s , i t i s importan t t o 
recognize tha t democratizatio n di d no t correlat e wit h egalitarianism . No t 
only wa s freedo m o f conscienc e a  Protestan t theologica l concept , bu t th e 
nineteenth-century conceptualizatio n o f religiou s choic e alway s assume d 
a Protestan t orientation . I n fact , partl y becaus e o f Protestan t hegemony , 
this centur y reveale d tha t th e combinatio n i n Americ a o f officia l disestab -
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lishment an d th e protection o f freedom o f conscienc e di d no t lea d t o reli -
gious o r socia l equality  fo r member s o f religiou s outgroups , particularl y 
American Jew s (an d also , mos t prominently , Roma n Catholics) . T o th e 
contrary, eve n a s stat e establishment s disappeared , antisemitis m surged , 
especially whe n th e numbe r o f Jew s i n Americ a increase d t o th e poin t 
where they became a  visible minority . 

Besides facin g man y over t antisemiti c expression s an d actions , Ameri -
can Jew s wer e subjec t t o organize d Christia n effort s a t proselytizatio n 
throughout th e 1800s . Indeed, as the number o f Jews in America increase d 
sharply during the last two decade s of the century, the number o f Christian 
conversion societie s als o grew . Literally hundred s o f cross-denominationa l 
societies forme d fo r th e purpos e o f encouragin g (an d coercing ) Jewis h 
conversion, an d twenty-nin e Christia n denomination s establishe d Jewis h 
missionary enterprises . Around 1910 , however, thes e institutionalize d con -
version effort s bega n t o fad e away , largel y becaus e o f failur e an d frustra -
tion.123 Nevertheless , whil e fe w America n Jews activel y converted , man y 
Jews found themselve s losing a large part of their Jewish identities. America 
was de facto a  Christian nation, so becoming American necessarily entaile d 
adopting o r a t leas t acquiescin g i n man y element s o f Christia n culture . 
Irving Howe comment s tha t Americ a wa s "resistan t t o Jewish conception s 
[so] tha t ambition s realize d migh t mea n vision s abandoned." 124 I n short , 
American cultur e an d socia l structure s effectivel y forced  American Jews t o 
Christianize to some extent : "Moving into an environment with a  Christian 
conception o f th e plac e o f religio n i n society , leavin g behin d th e publi c 
and socia l aspects o f the Torah, and adopting fo r themselve s thi s new con -
ception o f religion , i n subtl e way s heavil y Christianize d eve n th e mos t 
Orthodox o f Jews."125 

In a sense, American Jews found themselve s in a structured predicament : 
a dilemma produced in part by the Jewish position o r role in American soci -
ety. O n th e on e hand , i n an y societ y dominate d b y Christians , includin g 
America, Jews occasionall y neede d protectio n from  Christia n overreaching , 
coercion, an d eve n violence . Throughou t history , whe n Jews neede d suc h 
protection, the y ha d turne d t o stat e o r governmenta l official s fo r refug e 
from th e Christia n mobs . For thi s reason, then , American Jews woul d hav e 
been wise to renounce the separation o f church and state . The separation of 
church an d stat e woul d preven t governmenta l official s fro m lendin g an y 
assistance t o Jew s whe n the y oppose d Christia n overreaching ; an y suc h 
governmental assistanc e t o Jews qu a Jews presumabl y woul d b e a n imper -
missible state intrusion into religious affairs. In short, the enforcement o f the 
separation o f church and stat e would ten d t o reinforce an d eve n strengthe n 
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the Protestan t statu s qu o sinc e th e governmen t coul d neve r preven t Prot -
estant institution s from  exercisin g thei r excessiv e socia l powe r vis-a-vi s 
American Jews. On the other hand, in an America that was overwhelmingl y 
Christian and also increasingly democratic , Jews knew that any governmen -
tal succo r fo r religio n woul d almos t certainl y translat e int o suppor t fo r 
Protestantism. Quit e simply , in American democracy—howeve r imperfec t i t 
might be—th e overwhelming Christia n majorit y woul d us e th e governmen -
tal apparatus t o satisf y an d reinforce it s own interest s an d values . The gov -
ernment represente d th e Christia n masses . I n fact , a s discussed , regardles s 
of th e separatio n o f churc h an d state , th e stat e an d federa l government s 
repeatedly acte d throughou t th e nineteent h centur y t o bolste r Christia n 
domination. 

Hence, ove r time , man y America n Jew s becam e stron g advocate s fo r 
the separatio n o f churc h an d state . Yet , ironically , i n orde r fo r America n 
Jews eve n t o argu e fo r th e separatio n o f churc h an d state , the y ha d t o 
adopt Protestan t term s an d concepts . Whe n seekin g religiou s libert y an d 
equality i n America , Jews neede d t o argu e fo r freedo m o f conscienc e an d 
the separatio n o f churc h an d state , eve n thoug h thos e concept s wer e for -
eign t o an y previou s Jewish worl d view. 126 A s alread y discussed , freedo m 
of conscience , i n particular , wa s a  Protestan t theologica l concep t wit h 
roots i n New Testamen t antisemiti c imagery. Further, i t was this Protestan t 
theology an d Protestan t interest s tha t eventuall y le d t o th e constitutional 
protection o f freedo m o f conscienc e an d ultimatel y t o disestablishment . 
Jews thu s struggle d t o forg e th e Protestan t theolog y an d interest s int o 
some typ e o f principle o f religious freedom an d equalit y tha t migh t accor d 
at leas t minima l protection t o Jews, not jus t t o Protestants . Naomi Cohe n 
maintains tha t man y America n Jews o f th e nineteent h century , almos t b y 
necessity, "equate d thei r demand s wit h tru e Americanism. " A s a  smal l 
minority, Jews neede d t o argu e tha t "th e inequitie s the y suffere d calle d fo r 
remediation primaril y becaus e the y betraye d America n principle s rathe r 
than Jewish rights." 127 Nonetheless , a s th e nineteent h centur y illustrated , 
any principle o f religious freedom an d equality—insofa r a s i t existed a t all -
did no t stra y fa r fro m th e Protestan t interest s tha t la y i n it s foundation . 
Regardless o f an y suc h principle , th e d e fact o establishmen t o f Protest -
antism continue d unabated , eve n with the influx o f immigrants throughou t 
the century . 

The positio n o f Jews i n American societ y durin g th e nineteent h centur y 
(and beyond ) reveale d a n ideological  quality withi n th e constitutiona l pro -
tection of freedom of conscience and official disestablishment . These consti -
tutional notion s (togethe r wit h Protestan t theology ) prompte d American s 
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to asser t tha t th e natio n wa s devote d t o religiou s liberty , ye t simultane -
ously, a  multitude o f measures—many o f which wer e coercive—operate d t o 
ensure Protestan t domination . Th e symbo l o r ide a o f religiou s libert y di d 
not correspon d wit h th e socia l reality o f dominatio n an d coercion—a t leas t 
as experience d b y Jews an d member s o f othe r religiou s outgroup s (includ -
ing Roma n Catholics) . A  statemen t b y Bel a Bate s Edward s i n 185 3 epito -
mized th e ideologica l relatio n betwee n religiou s libert y an d th e Protestan t 
control over American society : 

Perfect religious liberty does not imply that government of the country is not a 
Christian government . The Christian Sabbat h is here recognized b y the civil 
authorities in a great variety of forms. Most, if not all, of our constitutions of 
government procee d o n th e basi s o f th e trut h o f th e Christia n religion . 
Christianity ha s been affirmed t o be part an d parcel of the law of the land. 
The Bible is . .. read daily, in one form or another, in a large proportion of the 
common school s supporte d b y th e State . There i s convincin g evidenc e t o 
show tha t thi s real , thoug h indirect , connectio n betwee n th e Stat e an d 
Christianity i s every year acquiring additional strength , is attended wit h less 
and less of exception and remonstrance.128 

C H U R C H A N D STAT E I N T H E EARL Y T W E N T I E T H C E N T U R Y 

The relatio n betwee n churc h an d stat e durin g th e earl y twentiet h centur y 
is bes t understoo d i n th e contex t o f immigration—an d th e America n 
Protestant reaction s t o immigration . Fo r th e mos t part , th e massiv e migra -
tions of the late nineteenth centur y continue d unabated durin g the first  two 
decades o f th e twentiet h century . Thi s influ x o f immigrant s eventuall y le d 
to a  reactionar y backlas h fro m conservativ e an d middle-clas s Protestant s 
that emerged most clearly in changes rent upon the immigration laws.129 

Although a  movement t o chang e th e nation' s largel y ope n immigratio n 
policy arose as early as the 1890s , the first major restrictio n o n immigratio n 
was not enacte d until 1917. 130 An important facto r leading to this and futur e 
restrictions wa s th e increasin g acceptanc e o f certai n overtl y racis t beliefs : 
eastern and southern Europeans were deemed racially inferior t o the Nordi c 
and Anglo-Saxo n people s wh o previousl y ha d com e t o America . A  Unite d 
States Immigration Commissio n repor t fro m 1910 , for instance , supposedl y 
"proved" tha t Jews, Slavs , an d Italian s wer e o f lowe r moralit y an d intelli -
gence tha n whit e Anglo-Saxo n Protestants . Calvi n Coolidge , when h e wa s 
vice-president, wrot e a  magazin e articl e maintainin g tha t "biologica l law s 
show u s tha t Nordic s deteriorat e whe n mixe d wit h othe r races. 131 In lin e 
with thi s thinking , man y American s accepte d th e late-nineteenth-centur y 
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argument tha t Jews constitute d a  distinctive an d inferio r race ; antisemitis m 
was thu s recas t a s a  uniqu e for m o f racism . I n fact , th e 190 3 an d 190 7 
immigration law s require d tha t th e countr y o f origi n b e specifie d fo r eac h 
immigrant, excep t for Jews, who were designated a s Hebrews (thi s practice 
continued int o th e 1930s). 132 The residen t anthropologis t o f th e America n 
Museum o f Natural History published a n influential boo k in 191 6 that con -
demned Jews fo r thei r "dwar f stature , peculiar mentality , an d ruthles s con -
centration o n self-interes t [whic h wer e then ] bein g engrafte d upo n th e 
stock o f the nation." 133 Consequently, i n 1917 , the federal governmen t too k 
its first  majo r ste p towar d restrictin g immigration , imposin g a  literac y 
requirement o n immigrants , wit h a n exceptio n fo r individual s seekin g t o 
escape religiou s persecution . Th e advocate s o f thi s legislation , however , 
were soo n dismaye d whe n the y recognize d tha t man y o f th e immigrant s 
were able, in fact, to pass the literacy test . 

This recognition combine d wit h the Red Scare after Worl d War I to lead 
to mor e poten t constraints . I n th e wak e o f th e Russia n Revolution , 
American manufacturer s wh o traditionall y ha d supporte d ope n immigra -
tion—as a source of cheap labor—suddenly feared th e communis t tendencie s 
of radica l immigrants . Furthermore , man y American s associate d Jews wit h 
communism, s o th e fight  t o furthe r restric t immigratio n focuse d predomi -
nantly o n Jews, mostl y fro m easter n Europe . A  Hous e o f Representative s 
committee repor t o n immigration fro m 192 0 thus lamented th e large num -
ber o f recen t Jewish immigrant s an d calle d fo r a  two-yea r suspensio n o n 
immigration. A leader of this movement t o ban Jewish immigration wa s th e 
committee chair , Alber t Johnson, wh o relie d o n a  repor t fro m th e hea d o f 
the United States Consular Service (in the State Department), Wilbur J. Carr , 
stating a s follows : "[Th e Jews hopin g t o com e t o Americ a were ] o f th e 
usual ghetto type . Most o f them ar e . . . filthy,  un-American an d ofte n dan -
gerous i n thei r habits. " Car r adde d tha t potentia l Jewis h immigrant s ar e 
"[p]hysically deficient.. . [m]entall y deficient.. . [economicall y undesirabl e 
[and] [s]ociall y undesirable : Eighty-five t o ninet y per cen t lac k any concep -
tion o f patrioti c o r nationa l spirit . An d th e majorit y o f thi s percentag e i s 
mentally incapabl e o f acquirin g it." 134 Finally, i n 1921 , a ne w immigratio n 
law imposed a  quota system : immigration woul d be limited to 3  percent o f 
the numbe r o f th e foreign-bor n o f eac h nationalit y presen t i n th e Unite d 
States as of 1910 , the last census year. The undisputed purpose o f the legis-
lation wa s t o favo r potentia l immigrant s fro m northwester n Europe . The n 
in 1924 , th e quot a wa s tightened : immigratio n no w woul d b e limite d t o 
only 2 percent o f the number of the foreign-born o f each nationality present 
in th e Unite d State s a s o f 1890,  when ther e wer e fa r fewe r souther n an d 
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eastern European s i n th e Unite d States . Unde r thi s legislation , fewe r tha n 
10,000 individual s woul d b e admitte d eac h yea r from  Poland , Russia , an d 
Romania combined—countrie s wit h larg e number s o f Jew s desperat e t o 
escape politica l turmoi l an d pogroms—whil e ove r 100,00 0 individual s from 
Great Britain , Ireland, and German y coul d stil l come t o America . This typ e 
of racist immigration policy continued into the mid-1960s.135 

During th e first  hal f o f th e twentiet h century , th e racis t an d antisemiti c 
restrictions o n immigratio n represente d bu t on e o f man y instance s o f 
Protestant domination—man y o f which wer e implemente d throug h govern -
mental institutions . Fo r example , a s th e America n Jewish populatio n gre w 
in th e lat e nineteent h an d earl y twentiet h centuries , th e Sunda y law s 
became increasingly problematic fo r man y Jews. These law s were no t dea d 
letters by any means. Supported b y labor unions a s well as Christian minis -
ters and preachers, Sunday laws were zealously enforced : i n the earl y twen-
tieth century, tens of thousands o f Jews were arrested for violating them. As 
Supreme Cour t Justice David Brewer insisted i n 190 5 during a  series of lec-
tures, America was and would remain a Christian nation. 136 

Several important Protestan t action s o f the earl y twentieth centur y aros e 
out o f the interrelated Socia l Gospel and Progressive movements . While th e 
Protestantism o f thi s er a remaine d fragmente d amon g a  multitud e o f 
denominations, th e majo r divisio n withi n Protestantis m a t thi s tim e wa s 
between thos e wh o focuse d o n th e individua l an d thos e wh o focuse d o n 
the society . The forme r grou p tende d t o emphasiz e th e attainmen t o f eter -
nal salvatio n fo r eac h individua l soul . Th e latte r group , i n th e minority , 
tended t o stres s certai n broa d socia l an d economi c issues . The y preache d 
the so-calle d Socia l Gospel , which wa s concerne d primaril y wit h th e socia l 
problems arisin g fro m laissez-fair e capitalism , a s revealed durin g America' s 
Gilded Age.137 One of the early leaders, Josiah Strong , underscored thi s cen-
tral concern for the relationship between money and Christianity : 

Property is one of the cardinal facts of our civilization. It is the great object of 
endeavor, the great spring of power, the great occasion of discontent, and one 
of the great sources of danger. For Christians to apprehend their true relations 
to money , an d th e relation s o f mone y t o th e kingdo m o f Chris t an d it s 
progress in the world, is to find the key to many of the great problems now 
pressing for solution.138 

Another Socia l Gospe l leader , Walter Rauschenbusch , published i n 190 7 
his mos t famou s book , Christianity  and  the  Social  Crisis.  Rauschenbusch 
saw America a s engaged i n a  battl e betwee n th e Kingdo m o f Go d an d th e 
Kingdom o f Evil . A s a  millennialist , h e believe d tha t tru e Christia n fait h 
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would brin g victory to th e Kingdom o f God . He urge d Americans t o "rall y 
sufficient religiou s fait h an d mora l strengt h t o sna p th e bond s o f evi l an d 
turn the present unparalleled economi c and intellectual resources o f human-
ity to the harmonious development o f a true social life."139 Hence, according 
to th e Socia l Gospel leaders , America faced enormou s socia l and economi c 
problems, but thos e problems coul d be overcome b y applying (supposedly ) 
true Protestan t values—a s prescribed b y the Socia l Gospel . I n short , almos t 
all participants in the Socia l Gospel movement agree d that the United State s 
must b e th e Christia n Kingdo m o f Go d o n earth : th e Socia l Gospe l com -
bined its concern fo r th e economic inequities o f laissez-faire capitalis m wit h 
traditional America n Protestan t imperialism . I n 1908 , fo r instance , th e 
General Conferenc e o f th e Methodis t Episcopa l Churc h declare d tha t i t 
stood for , amon g othe r things , th e following : "[1 ] th e protectio n o f th e 
worker from  dangerou s machinery , occupationa l disease , injuries an d mor -
tality. [2 ] the abolition o f child labor. [3 ] a living wage in every industry. [4 ] 
the recognition o f the Golde n Rule , and the mind o f Chris t a s the suprem e 
law o f societ y an d th e sur e remedy fo r al l socia l ills." 140 Significantly, man y 
of th e impoverishe d individual s workin g withi n th e grip s o f th e capitalis t 
industrial orde r wer e th e recen t non-Protestan t immigrants . Th e Socia l 
Gospel leaders thus sough t no t onl y to enac t protections fo r these workers, 
but also to impose Protestant values on them (hopefull y convertin g them in 
the process) . Josia h Stron g tersel y sounde d thi s imperialisti c theme : 
"Christianize the immigrant and he will be easily Americanized."141 

In an y event , th e Socia l Gospe l movemen t petere d ou t i n th e 1920 s 
because man y Americans , Protestan t an d otherwise , viewe d i t a s challeng -
ing fundamenta l assumption s o f th e capitalis t economi c system . Som e o f 
the individuals involved in the movement, however, were also committed t o 
a broade r politica l movement : Progressivism . Indeed , Protestan t value s an d 
motivations strongl y colore d muc h o f th e Progressiv e movement , an d 
unlike th e Socia l Gospel , Progressivis m ha d wid e suppor t throughou t 
Protestant America . When the short-lived Progressive political party held its 
presidential conventio n i n 1912 , th e them e son g wa s "Onward , Christia n 
Soldiers," and the eventual party nominee, Theodore Roosevelt , announced , 
"We stand at Armageddon and we battle for the Lord."142 

The Progressiv e politica l agend a wa s divers e an d loosel y defined . Lik e 
the Socia l Gospe l movement , Progressivis m sough t t o protec t agains t th e 
social inequitie s generate d b y laissez-fair e capitalis m an d mas s indust -
rialization. Hence , fo r example , Progressive s tende d t o suppor t anti-trus t 
actions an d restriction s o n chil d labor . T o a  grea t extent , though , Pro -
gressivism reflected a  Protestant reactionary fear o f the mass immigration o f 
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the late nineteenth and early twentieth centuries . With so many immigrant s 
settling i n th e growin g cities , th e traditiona l Protestan t value s o f rura l 
(Anglo-Saxon) Americ a seeme d unde r sieg e fro m th e poo r an d non -
Protestant (mostl y Roma n Catholi c an d Jewish) urba n class . Yet , almos t 
two-thirds o f America' s 75  millio n peopl e stil l remaine d i n rura l area s a t 
the tur n o f the twentieth century , whe n Josiah Stron g declare d tha t "It ] he 
first city was built by the first murderer, an d crime and vice and wretched-
ness hav e festere d i n i t eve r since." 143 Th e loosel y unite d Progressive s 
reacted t o the perceived immigran t an d urban threa t i n a variety o f ways, 
ranging fro m activitie s t o promot e th e Americanizatio n (tha t is , Prot -
estantization) o f the immigrants to the aforementioned politica l movement s 
to restrict immigration. 144 

The temperanc e movemen t provide s anothe r prominen t illustratio n o f 
the relatio n betwee n Progressivis m an d anti-immigran t attitudes . Whil e 
temperance lon g had been a  Protestant cause , the massive influx o f Roman 
Catholic immigrant s transforme d th e issue in the late nineteent h an d early 
twentieth centuries . Temperance or abstinence became more than an impor-
tant Protestan t value ; i t no w was necessary t o preserv e th e characte r o f 
America in the face of an alien invasion. The Anti-Saloon League, formed in 
1895, sough t t o generat e publi c (tha t is , Protestant) support , t o pres s fo r 
prohibition legislatio n (firs t locall y and then nationally) , and to ensure tha t 
any suc h prohibitio n law s wer e full y enforced . Th e League wa s based pri -
marily on local churches ; indeed, by 1915, 40,000 churche s wer e cooperat -
ing with the League, which coul d mobiliz e an enormous blo c of Protestant 
voters i n politica l elections . Finally , nativis t an d patriotic sentiment s wer e 
exacerbated durin g Worl d Wa r I , wit h Prohibitionist s emphasizin g th e 
Germanic names o f major brewer s o f beer, suc h a s Busch an d Pabst. Wit h 
this boost , th e lon g temperanc e battl e conclude d wit h th e ratificatio n i n 
early 191 9 of th e eighteent h amendmen t an d the impositio n o f nationa l 
Prohibition. A s Joseph Gusfiel d succinctl y states , Prohibitio n "establishe d 
the victory of Protestant over Catholic [and ] rural over urban."145 

Women's suffrag e wa s anothe r long-runnin g politica l movemen t tha t 
finally attained victor y partl y becaus e o f anti-immigran t sentiments . Man y 
American Protestant s initiall y had opposed women' s suffrag e a s contrary to 
the supposedl y traditiona l Protestan t rol e of women i n the family. The suf-
frage caus e eventuall y gaine d respectability , however , especiall y whe n th e 
enfranchisement o f white Protestan t wome n wa s deemed necessar y t o off -
set the potential votes of African American s and non-Protestant immigrants . 
The ratificatio n o f the nineteenth amendmen t i n 1920, extendin g th e right 
to vot e to women, can thus be understood i n part a s an effort t o maintai n 
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Protestant domination. 146 Americ a ha d becom e furthe r democratized , bu t 
not necessarily for democratic or egalitarian reasons. 

Although Progressivis m fade d i n th e 1920s , Protestan t (o r Christian ) 
domination o f America did not. For instance, the reading of the King James 
(Protestant) Bibl e remaine d a  stapl e i n th e publi c school s o f mos t state s 
throughout th e first  hal f o f th e twentiet h century . I n 1933 , twelv e state s 
legally required reading the Bible in the public schools; eleven states prohib-
ited it ; an d twenty-fiv e state s permitte d it , ofte n expressl y grantin g loca l 
school board s th e optio n o f deciding . I n on e o f th e optiona l states , Ohio , 
85 percent o f th e school s require d Bibl e reading.147 In 194 1 the numbe r o f 
states legall y requirin g an d prohibitin g Bibl e readin g remaine d unchanged , 
but b y 194 9 eve n fewer  state s legall y prohibited  Bibl e reading , wit h onl y 
eight state s doin g so. 148 Moreover, i n thos e state s tha t legall y prohibite d 
Bible reading, the practice often continue d de facto. 

Apart fro m Bibl e reading , th e recitatio n o f prayer s wa s common . Th e 
memoirs o f a  Jewis h write r wh o attende d Virgini a publi c school s afte r 
World War I I reveal the profound confusio n tha t suc h Christianizin g coul d 
inflict o n Jewish children : 

Every mornin g th e principal , afte r readin g announcement s ove r th e loud -
speaker, said a  prayer while student s dutifull y bowe d thei r heads ove r their 
desks. [The prayer always ended with the words] "In the name of Jesus Christ 
our Lord, Amen." I didn't know what to do . As a Jew, I prayed straigh t t o 
God, not in anyone else's name. To accept the prayer as mine was more of a 
sin, according to what I  had been taught , than not praying a t all . My sister 
and I talked it over. She was as upset about the prayers as I was. But we did-
n't se e a solution. We would have jumped in front o f our school bus sooner 
than ask to be excused Durin g that year neither of us told a single person 
that we were Jewish. I don't thin k we were cowardly . We were simply chil-
dren. "Jesu s Chris t ou r Lord " coming ove r th e loudspeake r ever y morning 
didn't leave room for any other belief being normal. It built a wall, with my 
sister and me standing on the outside.149 

Any Jewish protest s o f Christia n prayer s o r Bibl e readin g i n th e publi c 
schools evoked, at best, "strong irritation" from Christian-dominate d schoo l 
boards.150 Rabbi Arthu r Gilber t describe d th e mor e dir e consequence s tha t 
sometimes followe d Jewis h complaints : "Jewis h parent s . . . endure d cros s 
burnings o n thei r lawns, harassing phone calls , the threa t o f economic boy -
cott, an d th e mas s distributio n o f anti-Semiti c hat e literature." 151 Jewish 
objections t o th e ubiquitou s schoo l Christma s celebration s triggere d typi -
cally hars h reactions : shortl y afte r Worl d Wa r II , a  "famil y i n Chelsea , 
Massachusetts, wa s force d t o g o int o hidin g i n a  nearb y communit y [an d 
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in] Hamden , Connecticut , ther e wer e swastikas , threat s o f boycotts , an d a 
sign in the high school that read: 'What Eichmann started , we'll finish.'" 152 

As i s evident , Christia n dominatio n o f twentieth-centur y Americ a ofte n 
has bee n manifeste d throug h antisemiti c rhetori c an d actions . Again , th e 
severe restriction s o n Jewis h immigratio n first  impose d durin g th e 1920 s 
provide bu t on e strikin g example . Indeed, th e 1920 s an d 1930 s sa w proba -
bly th e wors t over t antisemitis m i n America n history. 153 A s th e Anti -
Defamation Leagu e noted in 1918 , an "unconscious" prejudice was attache d 
to th e wor d "Jew." 154 Depending upo n th e context , Jews wer e assume d t o 
be greed y capitalists , dangerou s communists , dirty , pushy , deceitful , 
immoral, an d criminal . A  public schoo l principa l sai d o f hi s Jewish pupils : 
"Their progress in studies is simply another manifestation o f the acquisitive-
ness o f th e race. " Suc h comment s wer e typical ; th e progressiv e reforme r 
and reporte r Jacob Rii s declare d tha t Jewish childre n wit h a n aptitud e fo r 
mathematics showe d "ho w stron g th e instinc t o f dollar s an d cent s i s i n 
them."155 More broadly, Riis wrote: "Thrift i s the watchword o f Jewtown, as 
of thi s people th e worl d over... . Mone y i s thei r God . Lif e itsel f i s o f littl e 
value compare d wit h eve n th e leanes t ban k account. " Man y Christia n 
Americans, i n othe r words , objectifie d Jew s t o fit  stereotype d roles—role s 
that pictured Jews as repulsive, often a s barely human, and rarely as individ-
uals deserving respect. 156 

Unsurprisingly, then , Jew s encountere d economi c an d socia l discrim -
ination an d eve n occasiona l violence . On th e streets , Jews constantl y face d 
hostility and antisemiti c epithets , being calle d "kikes" and "sheenies. " As in 
the lat e nineteent h century , institutionalize d socia l ostracis m wa s typical . 
Hotels an d summe r resort s throughou t th e countr y wer e limite d t o 
Christians. I n Minneapolis , Jews wer e exclude d no t onl y fro m al l social , 
fraternal, an d servic e club s bu t als o fro m th e America n Automobil e Asso -
ciation! Throug h a  variet y o f mechanisms , suc h a s restrictiv e covenant s 
and "gentlemen' s agreements, " Jews wer e banne d fro m apartmen t house s 
and residentia l neighborhoods . Henr y Ford , th e manufacturer , accuse d 
the "Bolshevi k Jew" o f conspirin g t o overthro w th e Christia n nation , an d 
at th e sam e time , For d publishe d a n America n editio n o f th e notoriou s 
Protocols of  the  Elders  of  Zion.  Accordin g t o th e Protocols^  supposedly 
written b y Jewish "elders, " Jews were conspirin g t o tak e ove r the world b y 
controlling capita l an d th e pres s throug h hypocrisy , bribery , fraud , an d 
so forth . Mos t likely , th e Protocols  had bee n writte n i n th e 1890 s b y a n 
author workin g fo r th e Russia n secre t police , attemptin g t o influenc e th e 
policies o f th e czar. 157 Nevertheless , th e myt h o f th e Protocols  perfectl y 
suited Ford' s antisemiti c paranoia: For d apparentl y wa s comfortabl e abou t 
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condemning Jews for bein g communist s (Bolsheviks ) and  capitalist s (elder s 
taking over the world). 

Despite similar frequent charge s that Jews were deceitfu l an d greedy cap-
italists—that Jew s controlle d banking , finance,  an d Wal l Street , tha t Jew s 
caused farmer s t o los e thei r farm s durin g th e Depression—mos t America n 
Jews i n th e 1920 s an d 1930 s live d i n impoverishe d urba n ghettos . 
Moreover, man y paths o f economic opportunity wer e close d to Jews. They 
were de facto banne d from banking , from insuranc e company management , 
and from th e steel , coal, and automobile industries . Before th e 1920s , majo r 
universities an d colleges , includin g th e Iv y Leagu e schools , admitte d Jews, 
but when Jewish numbers increased , admission quota s were imposed, limit -
ing Jews t o a s littl e a s 3  percent o f th e enterin g classes . Some school s dis -
guised thes e quota s by , fo r example , adoptin g regiona l instea d o f explici t 
religious quotas . A  regiona l quot a require d tha t certai n proportion s o f a n 
entering clas s originat e fro m specifi c geographica l region s o f th e country — 
thus limitin g th e numbe r o f student s fro m th e larg e easter n citie s wher e 
Jews wer e concentrated . Medica l school s followe d sui t b y als o imposin g 
near-exclusionary quotas , an d thos e fe w Jew s wh o manage d t o graduat e 
(sometimes from Europea n medica l schools) then faced employmen t quota s 
at hospitals. 158 Universities deeme d Jews to be aliens incapable o f teaching a 
variety of subjects , including English literature, American history , sociology , 
and eve n mathematics . Whe n Lione l Trillin g wa s dismisse d afte r teachin g 
for fou r year s i n th e Columbi a Englis h department , h e wa s informe d tha t 
"as a Freudian, a Marxist, and [a ] Jew," he would not be happy there.159 

Major law schools and law firms routinely discriminated agains t Jews and 
other outgroups. 160 I n a  prominen t example , Feli x Frankfurter , wh o ha d 
come t o th e Unite d State s a t th e ag e o f twelve , graduated first  i n hi s clas s 
from Harvar d La w Schoo l early in the century , yet h e had difficult y finding 
a job with the major New York firms.161 Three decades later, in the spring of 
1936, eight Harvard Law Review  editor s lacked employment fo r the follow -
ing year ; al l wer e Jewish. 162 I n a  broade r vein , elit e Protestan t attorney s 
sought t o protec t thei r statu s an d prestig e durin g th e first  decade s o f th e 
twentieth centur y by claiming that Jewish and Catholi c immigrant attorney s 
were underminin g professiona l morals . Harlan Stone , th e progressiv e dea n 
of Columbi a Law Schoo l and a  future Suprem e Cour t chie f justice, referre d 
to "'th e influ x t o th e ba r o f greate r number s o f th e unfit, ' wh o 'exhibi t 
racial tendencie s towar d stud y b y memorization ' an d displa y ' a min d 
almost Orienta l i n it s fidelity to th e minutia e o f th e subjec t withou t regar d 
to an y controllin g rul e o r reason.'" 163 Durin g thi s era , th e America n Ba r 
Association (ABA ) an d th e Associatio n o f America n La w School s (AALS ) 
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introduced professiona l standard s partl y t o maintai n whit e Anglo-Saxo n 
Protestant dominatio n o f th e lega l profession . Fo r example , th e first  AB A 
canons o f professiona l ethic s prohibite d lawye r advertising , mostl y hurtin g 
Jewish an d Catholi c sol o practitioners wh o lacke d extensiv e socia l connec -
tions an d wh o thu s necessaril y relie d o n transien t client s (suc h a s persona l 
injury plaintiffs). 164 State bar s intentionally an d overtl y discriminate d agains t 
non-Protestants. I n 1927 , th e Pennsylvani a stat e ba r adopte d a n elaborat e 
registration syste m tha t supposedl y provide d fo r characte r examination s o f 
potential student s befor e the y bega n la w school . Each prospective la w stu -
dent needed t o secur e a  preceptor who ha d a t least five years of experienc e 
and was willing to guarantee the student a  six-month clerkshi p upon gradu -
ation (thre e year s away) . Furthermore , th e prospectiv e studen t neede d t o 
find three sponsors , including tw o curren t member s o f the bar . And finally, 
still befor e beginnin g la w school , th e prospectiv e studen t ha d t o b e inter -
viewed by a board of bar examiners to determine the applicant's "fitness" to 
practice law. Needless to say , this system facilitated th e acceptance o f white 
Protestants whil e successfull y blockin g larg e number s o f Jewis h immi -
grants—referred t o a s "Russia n Jew boys " b y th e chai r o f th e Philadelphi a 
Law Association Grievance Committee. 165 

Despite suc h pervasive antisemitism , Presiden t Frankli n Roosevelt' s Ne w 
Deal significantly change d the lives of most Americans , including Jews, dur -
ing the 1930s . The nationa l governmen t effectivel y becam e mor e democra -
tic a s i t recognize d an d encompasse d man y previousl y ignore d an d 
unrepresented socia l groups : th e government , fo r example , provided assis -
tance o r protectio n t o industria l workers , stapl e farmers , th e unemployed , 
and small bank depositors. In hiring governmental employees , the Roosevel t 
administration initiate d somethin g o f a  meritocrati c system : educationa l 
accomplishments becam e mor e importan t tha n famil y lineage. 166 Moreover, 
the New Dea l largely detached economi c reform fro m Protestan t sermoniz -
ing. Whereas th e Progressive s ha d combine d thei r economi c concern s wit h 
moralizing abou t sin s suc h a s drinkin g an d prostitution , th e Ne w Dealer s 
focused almos t exclusivel y o n economi c issues . In the word s o f William E . 
Leuchtenburg, "[r]efor m i n the 1930 s mean t economic  reform." Unlik e th e 
Progressives, the Ne w Dealer s sough t t o chang e America n economi c insti -
tutions withou t changin g th e people—t o mak e lif e mor e tolerabl e an d 
maybe eve n comfortabl e withou t necessaril y imposin g particula r religiou s 
or moral values.167 

And in fact, the New Deal radically altered the way government interact s 
with the economic marketplace. Throughout mos t of the nineteenth century , 
the national and state governments togethe r influenced an d coordinated th e 
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development o f the economy . During tha t time , though, man y governmen -
tal regulation s o f th e econom y wer e barel y noticeable , emergin g graduall y 
and obscurely from th e courts as common law rules instead of being openly 
and purposefull y enacte d b y th e legislatures . With th e comin g o f th e Ne w 
Deal, b y contrast , th e nationa l governmen t highlighte d an d intensifie d it s 
efforts t o direc t th e economy . Throug h legislation , includin g th e creatio n 
and expansion o f administrative agencies , the New Deal government openl y 
and affirmativel y attempte d t o chang e th e America n economy . Whil e lais -
sez-faire capitalis m ha d produce d economi c collapse , privation , an d injus -
tice, th e increasingl y bureaucrati c nationa l governmen t o f th e Ne w Dea l 
sought t o overtl y contro l th e econom y i n a  concerte d effor t t o en d th e 
Great Depression . Hence , althoug h Roosevelt' s critic s labele d hi m a n 
enemy of capitalism, most Americans understood the New Deal as the "sav-
ior o f capitalism. " T o preven t capitalis t ruin , th e Ne w Dealer s enacte d 
numerous statute s suc h a s the National Industria l Recover y Act , the Socia l 
Security Act , and th e National Labo r Relations Act , which aime d "t o mak e 
the industria l syste m mor e human e an d t o protec t worker s an d thei r fami -
lies from exploitation." 168 

In sum , th e Ne w Dealer s sough t t o restructur e economi c relation s t o 
promote socia l welfare . Predictably , th e New Dea l program provoke d con -
servative backlashe s alon g severa l fronts.  On e o f th e mos t prominen t an d 
serious reactions emerge d from th e Suprem e Court : during the earl y 1930s , 
the Cour t repeatedl y thwarte d Ne w Dea l effort s b y strikin g dow n recen t 
enactments a s unconstitutional. In these cases , the Cour t typicall y reasone d 
that Congres s ha d exceede d it s constitutiona l power s b y infringin g upo n 
the libert y o f individual s t o mak e contract s an d contro l thei r property. 169 

Nonetheless, commentator s lon g had bee n arguin g otherwise : without leg -
islative protection, individuals were not free but rather were entangled in the 
common la w rule s o f contract s an d propert y skewe d b y th e inequitie s o f 
the economi c marketplace . Fro m thi s perspective , governmenta l regulatio n 
of the econom y coul d promote  individua l liberty tha t wa s otherwise threat -
ened b y th e disparitie s o f th e market. 170 Finally, in 1937 , the Cour t capitu -
lated unde r enormou s politica l pressur e an d bega n regularl y t o uphol d 
economic regulations.171 From that point on , the legal landscape o f America 
was radically altered: the common la w no longer was the predominant gov -
ernmental and lega l mechanism fo r societa l contro l an d regulation . Instead , 
legislative an d administrativ e regulatio n frequently  an d openl y directe d an d 
transformed economi c an d socia l relations . The er a o f th e nationa l welfar e 
state had arrived. Leuchtenburg observes : 
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By the en d o f the Roosevel t years , few questione d th e righ t o f the govern-
ment t o pa y th e farme r million s i n subsidie s no t t o gro w crops , t o ente r 
plants to conduct union elections, to regulate business enterprises from utility 
companies to air lines, or even to compete directly with business by generat-
ing and distributing hydroelectric power.172 

Largely because of the relative openness o f the Roosevelt administratio n 
during th e 1930s , American Jews fo r th e firs t tim e experience d th e Jewish 
"embrace o f the state " that ha d bee n commo n throughou t previou s Jewish 
history (i n Europe). 173 That is , Jews turne d t o th e state , i n particula r th e 
federal government , fo r refug e fro m th e pervasiv e antisemitis m runnin g 
throughout America n society . I n effect , Roosevel t an d America n Jew s 
entered int o a  cooperativ e arrangement . Youn g Jewish attorneys , man y o f 
them to p graduates , coul d no t fin d professionall y rewardin g career s i n th e 
private secto r becaus e majo r la w firm s discriminate d s o severely . Mean -
while, Roosevelt neede d talente d attorney s t o staf f hi s New Dea l agencies , 
but man y elit e lawyer s remaine d conservativ e an d oppose d th e socia l an d 
economic liberalis m o f th e earl y Ne w Deal . Roosevelt , whe n governo r o f 
New York , had alread y develope d clos e workin g relationship s wit h severa l 
Jews, including Jewish lawyers. Consequently, he readily turned t o the poo l 
of unemploye d o r underemploye d Jewis h attorney s t o fil l man y o f hi s 
administrative positions ; man y o f Roosevelt' s opponent s disparagingl y 
called the New Deal the "Jew Deal."174 

The Roosevel t administration' s hirin g o f Jews ha d significanc e beyon d 
the Ne w Deal . Towar d th e en d o f th e Ne w Deal , som e Jew s an d othe r 
minorities from Roosevelt' s administratio n wer e able to ente r the Protestan t 
corporate professiona l establishment . Fo r th e mos t part , thes e Jew s (an d 
others) had gained important knowledg e durin g their years in governmenta l 
service; hence, they became extremely valuable sources o f expertise for cor -
porate America . Nonetheless, many of the olde r law firms continued t o dis -
criminate, and th e powe r structur e o f th e lega l profession remaine d largel y 
intact.175 Moreover, those Jews who worked for the federal governmen t an d 
eventually fo r corporat e Americ a di d s o a t a  cost . Thes e Jews wer e accept -
able to th e Protestant elit e because, in Frankfurter's words , they were "bre d 
in th e sam e tradition." 176 In orde r t o gai n acces s t o position s o f authorit y 
and importance , Jew s neede d t o becom e Americanized—tha t is , Christ -
ianized—at least to some significan t extent . Quite clearly , if for no other rea-
son tha n thei r statu s a s a  smal l numerica l minority , America n Jews wer e 
under enormous pressure to assimilate into the Christian culture . Moreover, 
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from th e Christia n America n viewpoint , Jews had freely chose n t o com e t o 
America; thus , they ough t t o accep t an d adap t t o th e American (Christian ) 
way o f life . Thi s view , though , wa s based  o n a n od d conceptio n o f free-
dom—insofar a s it ignored th e fac t tha t mos t Jews had emigrate d t o escap e 
exceedingly hars h an d antisemiti c condition s i n Europe . Regardless , Prot -
estant American s expecte d Jews t o assimilat e t o som e degre e fo r anothe r 
reason: Jews wer e Jewish b y choice . That is , from the America n Protestan t 
perspective, anybody—even a  Jew—could voluntarily choos e Christia n salva -
tion. Hence, it was only fair—or so it seemed—for Jews to accept o r adapt t o 
the Christia n America n cultur e eve n i f the y continue d t o refus e t o accep t 
the truth of Christ . 

Thus, fo r a  Je w t o becom e a  successfu l American , obviou s sign s o f 
Jewishness typicall y ha d t o b e washe d awa y i n a  "kin d o f cultura l bleach -
ing."177 For example, in the 1930s , the partner in a large New York law firm 
acknowledged tha t opportunitie s fo r Jew s wer e limited , bu t asserte d 
nonetheless tha t hi s firm  wa s different . H e boaste d tha t th e firm  ha d on e 
Jewish attorney, who was "devoid of every known qualit y which we in New 
York mea n whe n w e cal l a  ma n 'Jewy.' " Similarly , whe n Thurma n Arnol d 
recommended a  particula r Yale  Law  Journal  edito r fo r a  job , Arnol d 
acknowledged tha t th e applicant' s Jewishnes s wa s hi s onl y handica p bu t 
reassuringly note d tha t "h e was devoi d o f 'Jewish characteristics.'" 178 A s G . 
Edward White bluntly observes, "a non-WASP could achieve prominence by 
exhibiting WASP behavioral patterns."179 Felix Frankfurter provide s th e pro-
totypical exampl e o f thi s phenomenon : despit e th e earl y difficultie s i n hi s 
legal career , Frankfurter capitalize d o n hi s extraordinary abilitie s t o becom e 
a Harvar d la w professor , a  confidan t o f Roosevelt , an d finally a  Suprem e 
Court justic e onl y becaus e h e submerge d hi s Jewish identit y t o "pass " into 
Christian society. 180 

Hence, despite Roosevelt' s willingness to hir e Jews in the New Deal , the 
liberal openness o f his administration shoul d no t b e overstated . To be sure , 
because th e administratio n chos e employee s base d mor e o n meri t tha n lin -
eage, Jews were able to gai n positions o f authority never before availabl e t o 
them. Yet , t o gai n suc h positions , Jew s neede d t o ac t largel y Christian . 
Furthermore, th e Roosevel t administratio n overtl y discriminate d t o som e 
degree agains t Jews; i n particular , administratio n official s wer e concerne d 
that the y no t hir e too  many  Jews. 181 However, b y fa r th e mos t importan t 
manifestation o f antisemitism i n the Roosevel t administratio n aros e aroun d 
the Second World War. 

The primary charge of antisemitism leveled agains t the Roosevelt admin -
istration i s that i t remained largel y indifferen t t o Jewish sufferin g an d deat h 
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during th e Holocaust . T o fully understan d thi s charge , i t i s best t o remem -
ber tha t Roosevel t an d hi s administratio n acte d withi n th e contex t o f a n 
America tha t was pervasively antisemitic . Early in the 1930s , public opinio n 
polls suggested tha t one-thir d o f al l Americans though t tha t "Jew s had to o 
much power, " an d one-fift h o f American s wante d t o restric t th e rol e o f 
Jews in politics and business. These statistics , albeit bad, became even worse 
later i n th e decade : a t tha t point , 4 1 percen t o f American s believe d tha t 
"Jews had too much power"; almost one-hal f though t tha t Jews were partly 
to blam e fo r thei r ow n persecutio n i n Europe ; an d 35-4 0 percen t woul d 
have supporte d anti-Jewis h laws. 182 In fact , Jew s wh o fled  German y fo r 
America durin g the 1930 s thought tha t antisemitis m wa s worse in America 
than it had been in pre-Nazi Germany! 183 

Antisemitism simmere d a t al l level s o f America n society . Hundred s o f 
thousands o f listeners , mostl y low-incom e Iris h Catholics , tune d i n t o 
Father Charle s E . Coughlin' s weekl y radi o shows , which spoute d Nazi-lik e 
accusations o f Jewish world domination . Richard Wright , the famed Africa n 
American author , wrote : "T o hol d a n attitud e o f antagonis m o r distrus t 
toward Jews was bre d in us from childhood ; i t was not merel y racia l preju -
dice, i t wa s a  par t o f ou r cultura l heritage. " Antisemitis m wa s especiall y 
strong amon g th e educate d an d th e affluent . Thoma s Wolf e regarde d Jews 
as "beak-nose d Shylock s fro m Yankeedom, " an d H.L . Mencken suggeste d 
that the y were "th e mos t unpleasan t rac e eve r heard of. " Willia m Faulkne r 
called Ne w Yor k th e "lan d o f th e kik e an d hom e o f th e wop, " whil e 
Theodore Dreise r calle d i t " a Kyke's drea m o f a  ghetto."184 In 1939 , a pro-
fessor a t Princeton , Ott o Piper , wrot e a  boo k echoin g standar d Ne w 
Testament antisemitic dogma: 

[Jewish an d Christian ] view s diffe r whe n the y tur n t o th e destructio n o f 
Jerusalem i n 7 0 A.D . an d t o th e subsequen t dispersio n o f th e Jews. From 
the Christian point of view there is a direct causal connection between these 
events an d th e crucifixio n o f Jesus. The fat e o f th e Jews i s the divin e pun-
ishment fo r thei r rejectio n o f th e promise d Messiah . Th e Jews, however , 
find fault wit h everyon e excep t themselves . [Nonetheless ] al l Jews wer e 
responsible for His death. This is the reason they all have to endure the divine 
punishment.185 

In 1941 , a Harvard professor wrot e in the Atlantic Monthly tha t Jews desired 
"chemical mixture , miscegenation, " instea d o f remainin g tru e t o thei r 
"Oriental tradition. " Becaus e o f thi s problem , th e professo r concluded : " I 
think tha t i t is not impossibl e tha t I  shall live to se e the [Nazis ' antisemitic ] 
Nuremberg Laws reenacted in this country and enforced wit h vigor." 186 
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Unsurprisingly, then , th e Roosevel t administratio n include d man y anti -
semites, especially (an d tragically) i n the Stat e Department. Largel y becaus e 
of official s i n the Stat e Department , th e administratio n provide d inadequat e 
leadership i n th e struggl e t o sav e Europea n Jewis h refugee s durin g th e 
1930s an d earl y 1940s. 187 In Germany , Hitle r cam e t o powe r i n 1933 , and 
by 193 5 th e antisemiti c Nuremberg racia l laws wer e in effect . Lif e fo r Jews 
in German y becam e increasingl y harsh , s o emigratio n becam e paramount . 
Yet throughou t th e 1930s , no t onl y di d th e America n Stat e Departmen t 
officials zealousl y enforc e th e stringen t quota s fo r immigrant s from  Easter n 
Europe (wher e Polish Jews were starvin g an d bein g kille d in pogroms), bu t 
they refuse d eve n t o fil l th e legall y permissible quota s fo r immigrant s from 
Germany an d th e res t o f centra l Europe . Fo r a  five-year period durin g th e 
mid-1930s, les s tha n hal f o f th e quot a fo r Germa n immigratio n wa s filled. 
As condition s i n Europ e worsened , a  bil l wa s introduce d i n 193 9 i n 
Congress t o allo w th e admissio n o f 20,00 0 refuge e children.  The secretar y 
of state , Cordel l Hull , privatel y oppose d th e bill , an d Roosevel t himsel f 
never publicly supported it—perhap s partly becaus e o f the potential politica l 
fallout ( a poll suggeste d tha t onl y 2 6 percen t o f th e populatio n supporte d 
this bill)—an d th e bil l died i n committee . B y comparison , durin g th e Battl e 
of Britain in 1940 , Congress approved almos t unanimously the admission of 
10,000 Britis h children . Throughou t th e wa r years , th e restriction s o n 
Jewish immigratio n wer e neve r relaxed , an d incredibly , th e Stat e Depart -
ment manipulate d th e nation' s vis a policies from  193 9 t o 194 1 in orde r t o 
cut Jewish immigration . Then , b y Octobe r 1941 , the questio n ha d becom e 
moot: German y decide d t o refus e an y furthe r Jewish emigration. 188 Hence, 
the Roosevel t administration—mirrorin g th e sentiment s o f man y Christia n 
Americans—ultimately displaye d remarkabl e indifferenc e an d eve n hostilit y 
toward th e displacement , suffering , an d deat h o f million s o f Jewish people . 
In fact , b y th e middl e o f 1943 , the administratio n unquestionabl y kne w o f 
the mas s murde r o f European Jews, yet beyon d tryin g t o wi n th e war , th e 
administration too k no direc t military action (suc h as bombing th e Germa n 
railroad lines) that might have saved Jewish lives.189 

All i n all , though , th e Roosevel t administratio n displaye d fa r les s anti -
semitism than mos t o f American society . This fact, however , might sa y less 
about th e administration tha n about America n societ y a t large. On th e on e 
hand, th e Ne w Dea l alway s include d a n undercurren t o f conservatism . 
Without minimizin g th e economi c transformatio n wrough t b y th e Ne w 
Dealers, one can fairly conclud e tha t mos t o f them di d not see k to regulat e 
the econom y fo r th e mer e sak e o f redistributing resource s fro m th e have s 
to th e have-nots . Rather , Roosevel t an d other s sincerel y believe d tha t th e 
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New Dea l economi c measure s wer e necessar y t o sav e capitalism , o r i n 
Roosevelt's words , "t o energiz e privat e enterprise. " Th e Ne w Dealers , i n 
other words , were no t al l radicals seekin g t o completel y remak e America n 
society. Unsurprisingly, then , the Roosevelt administratio n frequentl y toler -
ated antisemitism , sometime s wit h tragi c results . In short , th e administra -
tion chiefl y focuse d firs t o n economi c reforms an d the n o n th e wa r effort : 
political calculation s relate d t o thes e mor e primar y concern s forcefull y 
shaped th e administration' s attitude s an d action s towar d bot h Jew s an d 
antisemites. O n th e othe r hand , regardles s o f motivations , Roosevel t 
unprecedentedly opene d th e governmen t an d position s o f authorit y t o 
American Jews , thu s facilitatin g th e integratio n o f Jews int o som e previ -
ously close d segment s o f America n societ y an d business . Mor e broadly , 
the New Deal tended t o recognize and promote th e interests of outgroups , 
even a t th e occasiona l expens e o f th e Protestan t elite . Indeed, whil e mos t 
New Dealers did not ai m to remake American societ y for th e mere sake of 
radical change , few doubte d thei r abilit y t o d o so . At thi s point , then , th e 
American nationa l governmen t evolved , in a  sense , into th e ultimat e mod -
ern sovereig n state . Th e governmen t exude d modernis t confidence : gov -
ernmental expert s firml y believe d tha t the y coul d analyz e an y socia l 
problem, conside r various solutions , and the n choos e an d execut e th e bes t 
one. I f fo r som e reaso n tha t solutio n di d no t wor k a s planned , the n 
another coul d b e quickl y devise d an d implemented . T o th e Ne w Dealers , 
the sovereig n stat e coul d contro l an d reorde r economi c an d socia l struc -
tures for the greater good o f society. 190 



CHAPTER 9 

The Fruits of the Framing 
Church and State in Late-Twentieth-Century America 

T H E S U P R E M E C O U R T I N T E R V E N E S 

The dominan t stor y o f th e first  amendmen t religio n clause s suggest s tha t 
the separatio n o f churc h an d stat e i s a  constitutiona l principl e tha t equall y 
protects th e religiou s freedo m o f all , includin g religiou s outgroups . Mos t 
evidently, thi s dominan t stor y di d no t fit  th e socia l realit y o f Americ a 
through a t least the en d o f World War II. At that time , America remained a 
de fact o Christia n nation , albei t wit h a  smal l Jewish populatio n an d som e 
other religious outgroups . American Jews often experience d Christia n dom -
ination throug h th e pris m o f antisemitism , sometime s expresse d throug h 
governmental an d sometime s throug h non-governmenta l actors . Thus , 
from a n America n Jewish perspective , th e assertio n tha t th e separatio n o f 
church an d stat e preserve d religiou s equalit y an d freedo m seem s a  crue l 
joke at best . 

Despite th e sever e restriction s o n immigratio n first  implemente d i n th e 
1920s, the extensiv e migration s o f the nineteent h an d earl y twentieth cen -
turies did , in fact, chang e America. Many historians argue tha t th e long er a 
of Protestan t hegemon y i n Americ a ende d b y th e 1930s. 1 Wit h tha t said , 
though, tw o qualification s bea r emphasis . First , wherea s th e hegemonic 
hold o f Protestantis m o n Americ a ver y wel l ma y hav e ended , Protestan t 
domination wa s not (an d is not) over . In other words , Protestantism migh t 
not hav e maintaine d it s tota l an d pervasive contro l ove r American culture , 
yet i t stil l remaine d (an d remains ) a  predominan t religiou s an d cultura l 
force i n American society . Hence , emblemati c o f thei r continuin g positio n 

2 1 8 
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of power, Protestan t churche s seeking  to expan d durin g the mid-twentiet h 
century ofte n agree d amon g themselve s t o divid e and allocat e new territo -
ries (suc h a s a  suburba n development) . Thes e self-consciou s division s o f 
territory wer e no t arbitrary , bu t rathe r wer e base d o n strategi c decision s 
flowing fro m "th e us e o f censu s data , rea l estat e an d demographi c projec -
tions, a s wel l a s surve y dat a gathere d b y th e researc h departmen t o f th e 
denominational bureaucracies." 2 Th e avowe d purpos e o f thi s Protestan t 
church comit y wa s t o creat e " a dynami c progra m o f positiv e churc h co -
operation t o provide an efficient an d inclusive pattern o f religious service in 
every community."3 Furthermore , in some areas of the country , particularly 
the South , Protestant hegemon y barely wavered. 4 

Second, whil e Protestant  hegemon y di d i n fac t wan e i n man y areas , 
Christian hegemony di d not . A s Protestan t powe r declined , Roma n Cath -
olic power increased : despit e th e restrictions o n immigratio n impose d dur -
ing th e 1920s , a  larg e Roma n Catholi c populatio n develope d i n America . 
As earl y a s 1920 , one i n si x Americans an d on e i n thre e churc h member s 
were Catholic . The politica l ramification s o f thi s large Catholi c populatio n 
were eviden t immediately . I n th e 1920s , Catholic s di d no t nee d t o see k 
judicial interventio n t o protec t thei r sacramenta l us e o f win e durin g Pro -
hibition becaus e Congres s readil y create d a  legislativ e exceptio n fo r suc h 
use.5 An d significantly , th e relativ e proportio n o f Protestan t an d Catholi c 
church member s woul d hol d clos e t o stead y throughou t th e century . I n 
1958, 66. 2 percen t o f th e populatio n considere d themselve s Protestant , 
while 25.7 percent regarde d themselve s a s Roman Catholic . Of those indi -
viduals, though , a  highe r proportio n o f Catholic s wer e actuall y churc h 
members: 5 6 percent o f churc h member s wer e Protestant , an d 3 6 percen t 
were Catholic . Protestants a t tha t tim e stil l far outnumbere d Roma n Cath -
olics, bu t Catholic s ha d becom e th e larges t Christia n grou p i n America , 
outnumbering th e largest Protestan t denominatio n (th e Baptists) b y almos t 
two t o one . Thes e proportion s hav e gon e roughl y unchanged . In  th e 
1990s, nin e ou t o f te n American s claime d a  specifi c religiou s affiliation , 
with 86. 5 o f the m bein g Christians . O f thos e Christians , Protestant s out -
numbered Catholic s approximatel y tw o t o one , bu t Catholic s wer e th e 
largest Christia n group , a t 2 6 percent o f the population (wit h Baptist s sec -
ond). Les s tha n 2  percen t o f th e America n populatio n i s Jewish, an d onl y 
0.5 percent i s Muslim.6 

Quite clearly , then , throughou t th e twentiet h century , Christian s hav e 
remained th e overwhelmin g religiou s majorit y i n America . Protestants , 
taken together , are still the majority , thoug h thei r numerical superiorit y ha s 
diminished t o th e poin t wher e Roma n Catholic s ar e th e larges t Christia n 
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group. An d regardles s o f th e proportiona l relation s betwee n Protestant s 
and Catholics , because Protestantism an d Catholicis m bot h ar e Christ-cen -
tered religion s tha t accep t th e New Testamen t a s Scripture , they obviousl y 
have fa r mor e i n commo n wit h eac h othe r tha n wit h Judaism. Mos t sim -
ply, Protestants an d Catholic s ar e Christians ; Jews ar e not . Moreover , ten -
sions betwee n Protestant s an d Catholic s diminishe d significantl y afte r th e 
meeting o f the Second Vatican Counci l from 196 2 to 1965. 7 I do not mea n 
to sugges t tha t th e difference s betwee n Protestantis m an d Catholicis m ar e 
trivial; the y ar e not . Indeed , fo r a  brie f perio d i n mid-centur y (startin g a t 
around th e 1950s) , Protestant s sough t t o hel p maintai n thei r dominan t 
position vis-a-vi s th e burgeonin g Catholi c populatio n b y courtin g Amer -
ican Jews a s political allies . Many Protestant s thu s bega n t o invok e th e so -
called Judeo-Christian traditio n in an effort t o persuade American Jews tha t 
true Christian s (tha t is , Protestants) an d Jews were natural allies . According 
to thi s argument , then , America n Jew s shoul d alig n politicall y wit h 
Protestants rathe r tha n wit h Catholics . I n fact , Jew s occasionall y joine d 
with Protestants t o form politica l coalitions—helping, for instance , to defea t 
Senator Josep h McCarth y an d th e Hous e Un-America n Activitie s Com -
mittee durin g th e Re d Scare . Nonetheless , fro m a  Jewish standpoint , th e 
Protestant assertio n o f a  shared Judeo-Christian traditio n was self-evidentl y 
problematic: i n ligh t o f th e persisten t antisemitis m runnin g throughou t 
European an d America n history , th e Judeo-Christia n traditio n appeare d 
quite clearl y a s an invention , a  myth.8 Th e recen t vintag e o f this suppose d 
tradition was underscored b y the fact tha t the Supreme Cour t mentione d i t 
for th e first  tim e onl y i n 1961. 9 Indeed , a s alread y discusse d i n chapte r 2 , 
the concep t o f a  Judeo-Christian traditio n i s not merel y a  harmless o r even 
misleading myth ; rather , i t i s a n antisemiti c li e tha t suggest s tha t 
Christianity necessarily reforms an d replaces Judaism. 

Regardless o f the invidious antisemitism manifeste d i n the assertion o f a 
Judeo-Christian tradition , th e natur e o f America n antisemitis m change d 
after Worl d Wa r II . An d th e singl e even t tha t perhap s mos t change d th e 
character o f America n antisemitis m wa s th e Holocaust . A s discusse d i n 
chapter 8 , over t antisemitis m wa s sociall y respectabl e an d quit e commo n 
in America before th e Holocaust . Afte r Worl d War II , however, over t anti -
semitism an d racism resounde d to o closel y with th e violenc e o f the Holo -
caust an d thu s becam e sociall y embarrassing ; fo r thei r ow n well-being , 
(Christian) American s neede d t o differentiat e themselve s sharpl y fro m th e 
Germans. In  th e word s o f Jerome A . Chanes , "Adol f Hitle r gav e antisem -
itism a bad name." The German s thus were racist monsters , but American s 
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were different : American s were exceptional . Americans were committed t o 
equality and liberty for all—or so, at least, they wanted t o believe. 10 

This need for Americans to distance themselves from th e Nazis—the anti-
semitic murderers—combined wit h a t least two othe r factor s t o help signifi -
cantly reduc e over t antisemitism . First , th e restrictiv e immigratio n law s 
implemented durin g th e 1920 s severel y curtaile d th e numbe r o f immigran t 
Jews comin g t o America . Consequently , th e 194 0 censu s fo r th e first  tim e 
marked a  populatio n wit h mor e native-bor n tha n foreign-bor n America n 
Jews. Then, a s these Jews increasingly assimilate d int o th e Christia n cultur e 
during th e 1950s , they provoked les s o f th e ope n hostilit y characteristi c o f 
earlier eras. Put bluntly, many Jews learned to "pass" in Christian America. 11 

Second, as Derrick Bell and Mary Dudziak have argued, several factors con -
tributed t o a  postwar reductio n i n racism agains t Africa n Americans . Mos t 
important, over t racis m hindere d th e nation' s effort s t o wo o Thir d Worl d 
countries durin g th e Col d Wa r an d als o interfere d wit h nationa l economi c 
development, especiall y in the South. 12 Insofar a s antisemitism ha d becom e 
a form o f racism, the reduction i n racism agains t Africa n American s implic -
itly undermined antisemitism ; i f overt racism had becom e sociall y problem-
atic, then so apparently did overt antisemitism . 

Thus, b y th e lat e 1950s , overt  antisemitis m becam e a  socia l fau x pas : 
antisemitism wen t undergroun d an d becam e secretive , tacit , an d uncon -
scious.13 Two points requir e clarification . First , over t antisemitis m remaine d 
strong i n th e year s immediatel y afte r th e war . Antisemitis m wa s deepl y 
engrained in American culture , so the ameliorative effect s o f the various fac-
tors—the Holocaus t reaction , Jewis h assimilation , an d th e reductio n i n 
racism—were gradual , no t sudden . Second , over t antisemitis m neve r disap -
peared completely , but i t certainly became far less common.14 Antisemitis m 
became less of the normal and natural experience o f daily American life . An 
Anti-Defamation Leagu e surve y immediatel y afte r Worl d Wa r I I reveale d 
that 56 percent o f Americans believed that Jews had too much power in the 
United States . By 196 4 thi s figure  had droppe d t o 1 3 percent, an d i n 198 1 
10 percent.15 Durin g th e 1950s , Jews entere d realm s o f th e econom y previ -
ously closed to them. Jews secured numerous positions a t college s and uni-
versities, includin g th e mos t prestigiou s institutions , an d successfull y 
entered othe r semiacademi c areas , such a s publishing. Religious discrimina -
tion diminishe d a t la w firms  and la w school s s o that , b y the 1970s , i t wa s 
practically eliminated . Jews als o mad e stride s i n retai l businesses , thoug h 
major corporation s continue d t o discriminate . I n particular , wit h regar d t o 
the major corporations , business ofte n wa s don e a t elit e country clubs , and 
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these clubs continued to exclude or limit Jews. In 1966 , an Anti-Defamatio n 
League surve y reported tha t o f 115 2 clubs , 665 discriminate d agains t Jews: 
513 barred Jews, and 15 2 had quotas.16 Yet, in 1964 , the federal governmen t 
enacted th e Civi l Right s Act , whic h prohibite d discriminatio n i n employ -
ment an d i n place s o f publi c accommodatio n (suc h a s hotel s an d restau -
rants) based on religion (a s well as race, color, and national origin).17 

Despite thes e advances , Americ a remaine d a  d e fact o Christia n nation , 
and implici t an d unconsciou s antisemitis m alway s remaine d a  prominen t 
part o f America n Jewish life . Postwa r Americ a experience d wave s o f reli -
giosity: a period o f religious fervor, followe d b y a declension, followed b y a 
time o f fervor , an d s o forth . Th e 1950 s wa s a  tim e o f Christia n fervor . 
Hence, fo r example , effort s t o ad d a  Christia n amendmen t t o th e Consti -
tution were renewed a t around thi s time. The Christian Amendment Move -
ment, closel y resemblin g th e Nationa l Refor m Associatio n o f th e lat e 
nineteenth century , spearheade d thi s drive , annuall y seekin g member s o f 
Congress t o submi t a n amendmen t fo r debate . And mor e tha n once , Con -
gress di d conside r proposin g a  constitutiona l amendment ; i n 1959 , seve n 
congressional members , mor e tha n eve r before , sponsore d suc h a n action . 
Although n o suggeste d amendmen t eve r receive d sufficientl y broad-base d 
support t o mak e i t ou t o f Congress , thi s failur e reveale d mor e abou t 
Protestant disagreemen t concernin g the proper relation between churc h and 
state tha n abou t th e degre e o f Christia n religiosit y prevalen t durin g th e 
1950s.18 Winthrop S . Hudson and John Corriga n write of this period: 

Seldom had religion been held in greater public esteem. The pledge of alle-
giance was amended t o includ e the phrase "unde r God, " prayer breakfast s 
were attended b y the president an d members o f his cabinet , a prayer room 
was installed in the national Capitol, and both the American Legion and the 
National Advertising Council launched "Back to God" and "Go to Church" 
campaigns.19 

Both ol d an d nove l practices tha t intermingle d religio n an d governmen t 
were th e norm . Th e Suprem e Cour t opene d it s dail y session s wit h th e 
invocation "Go d sav e the United State s and thi s honorable Court, " legisla -
tures a t th e federa l an d stat e level s bega n dail y proceeding s wit h prayer s 
from publicl y pai d chaplains , and currenc y wa s stampe d wit h th e nationa l 
motto, "I n Go d W e Trust." 20 Afte r Worl d Wa r II , the practic e o f grantin g 
released tim e fro m th e publi c school s fo r religiou s (Christian ) educatio n 
became firml y established . Unde r thes e released-tim e programs , whic h 
were adopted in forty-six states , children were allowed to leave their public 
school classe s earl y i f (an d onl y if ) the y wer e t o atten d a  religiou s clas s 
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instead. Th e symboli c effec t o f thes e program s wa s t o provid e a  govern -
mental stam p o f approva l fo r Christia n religiou s education. 21 Sometime s 
the religious classe s were conducte d i n th e publi c school s themselves , an d 
the programs provided a  means for proselytizing. Teachers would approac h 
Jewish schoo l childre n an d ask , "Wh y don' t yo u wan t t o liste n t o thes e 
pretty Bibl e stories ? We just talke d toda y abou t Kin g David; you kno w h e 
was a  Jew." Classmate s woul d occasionall y taun t Jewis h children , callin g 
them "Chris t killer" and "dirty Jew" because they refused t o participate.22 

Throughout th e 1950s , Bible reading, prayers, and Christmas and Easte r 
celebrations continue d a s typica l activitie s i n th e publi c schools . I n fact , 
during thi s time , man y o f thes e religiou s an d quasi-religiou s (Christian ) 
practices wer e recas t a s par t o f th e "America n civi l religion. " Som e 
Christian American s no w claime d tha t matter s suc h a s Sunda y law s an d 
Christmas celebration s in the public schools were part o f a distinctly Amer -
ican civi l life. These practices, in other words, were no longer characterize d 
purely as Christian concerns , but rather were supposedly justified i n secular 
terms. Moreover , i n th e lat e 1950s , Christia n effort s t o displa y thei r reli -
gious symbol s publicl y seemingl y intensified . Thes e displays—includin g 
crucifixes, creches , Easte r pageants , an d s o forth—wer e funde d sometime s 
publicly an d sometime s privately , an d wer e presente d sometime s o n gov -
ernmental and sometimes on non-governmental property. 23 

In this post-World Wa r II context, the Suprem e Cour t bega n to enforc e 
seriously th e religio n clause s o f th e firs t amendmen t agains t th e stat e an d 
federal governments . Th e Holocaus t an d th e reductio n i n over t anti -
semitism undoubtedl y influence d th e Cour t t o mov e i n thi s direction , bu t 
at leas t fou r othe r factor s contribute d t o th e transition . First , a s alread y 
discussed, b y th e 1950s , Roma n Catholicis m ha d becom e th e larges t 
Christian grou p i n America : whil e Protestant s stil l fa r outnumbere d 
Catholics, Catholic s outnumbere d th e larges t Protestan t denominatio n b y 
almost tw o t o one . As Roman Catholic s thu s ha d becom e a  potent politi -
cal forc e i n America n democracy , th e Suprem e Court' s judicia l enforce -
ment o f th e separatio n o f churc h an d stat e ca n b e understoo d a s anothe r 
Protestant reactio n t o a  perceive d Catholi c threat. 24 Significantly , th e 
Supreme Cour t alway s remaine d overwhelmingl y Protestant ; fro m th e 
1940s through th e 1970s , no more tha n on e Catholi c and one Jew eve r sa t 
on th e Cour t a t an y time. 25 Hence , insofa r a s Roma n Catholi c an d 
Protestant value s an d practice s diverge d t o som e extent , th e separatio n o f 
church and stat e became in part a  mechanism tha t coul d prevent Catholic s 
from imposin g thei r view s o n thei r Protestan t rivals . Man y Protestant s 
were especially opposed t o th e public subsidization o f the Roman Catholi c 
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educational mission ; Protestant s frequentl y favore d religiou s practice s i n 
the public schools bu t oppose d governmenta l ai d to Catholi c schools . I do 
not wish , however, t o overstat e th e significanc e o f the Protestant-Catholi c 
division fo r understandin g th e judicia l enforcemen t o f th e separatio n o f 
church an d state . Positions o n issue s o f churc h an d stat e di d no t (an d stil l 
do not ) neatl y divide , wit h Protestant s o n on e sid e o f th e lin e an d Cath -
olics on th e other. Indeed, during the 1950s , many Roman Catholic s joined 
Protestants i n strongl y supportin g practice s suc h a s th e Sunda y law s an d 
religion in the public schools.26 Nonetheless, the fact remains : the Suprem e 
Court bega n t o questio n th e constitutionalit y o f som e o f thes e activitie s 
only when Roma n Catholics , with thei r burgeoning politica l power, bega n 
to strongl y suppor t suc h practices . Even mor e telling , in case s challengin g 
governmental ai d to nonpubli c school s (overwhelmingl y Roma n Catholic) , 
the Cour t ha s struc k dow n th e governmenta l actio n a s unconstitutiona l 
nearly twic e a s ofte n a s i t ha s uphel d th e action. 27 I n light  o f th e stron g 
Protestant sentiment s agains t Catholicis m expresse d ofte n throughou t 
American history , th e concurrenc e o f thes e judicia l an d socia l develop -
ments does not appea r to be a matter of mere chance . 

The secon d additiona l facto r contributin g t o th e Court' s increasin g 
solicitude fo r religiou s freedo m durin g th e postwa r er a wa s tha t Jews an d 
Jewish organizations—especiall y th e American Jewish Committee , the Anti -
Defamation League , an d th e America n Jewish Congress—steppe d forwar d 
to pres s fo r th e separatio n o f churc h an d stat e i n th e courts . In particular , 
the America n Jewis h Congres s (wit h it s genera l counsel , Le o Pfeffer ) 
strongly advocate d th e stric t separatio n o f churc h an d state . These organi -
zations were buoyed by the reduction o f overt antisemitism in America an d 
spurred b y a  post-Holocaus t sens e o f urgency ; man y Jews (thoug h cer -
tainly no t all ) were determine d t o n o longe r readil y allo w over t antisemit -
ism an d Christianizin g t o g o unchallenged . Consequently , i n a  significan t 
number o f th e mos t importan t religion-claus e cases , thes e organization s 
either instituted the action or participated a s amicus curiae.28 

The third factor wa s the Court' s tendenc y durin g this period t o becom e 
more protectiv e o f man y civi l rights : th e Court' s movemen t i n religion -
clause cases , that is , paralleled it s movemen t i n othe r case s involving indi -
vidual rights. While the Cour t no longer was willing to grant constitutiona l 
protection t o economi c interests , a s i t ha d before  1937 , the Cour t bega n 
during th e 1940 s an d 1950 s t o reaso n tha t certai n civi l liberties stoo d i n a 
"preferred position." 29 Th e Cour t increasingl y grante d protectio n t o thes e 
so-called preferred  freedoms , whic h include d freedo m o f speech , freedo m 
of th e press , an d equa l protection , a s wel l a s religiou s liberty . Hence , th e 
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Court's growin g concer n wit h th e separatio n o f churc h an d stat e was par t 
of a larger judicial trend to safeguard individua l rights. 

The fourth facto r wa s an ever-increasing emphasi s on the importance o f 
democracy, especiall y i n America n intellectua l circles . America' s ideolog y 
of democrac y an d it s tendenc y towar d populis m (i n governmen t an d reli -
gion)—combining wit h othe r causes—influence d Americ a to graduall y gro w 
more democrati c throug h it s history . A t leas t a s a  forma l matte r (bu t no t 
necessarily a s a  socia l reality) , th e fifteent h amendment , ratifie d i n 1870 , 
extended th e righ t t o vot e t o Africa n Americans , an d th e nineteent h 
amendment, ratifie d i n 1920 , extended suffrag e t o women . But i t was onl y 
in th e 1930 s tha t democracy , a s a  theory  o f government , becam e a  pre -
dominant intellectual  concern (wit h the possibl e exceptio n o f the constitu -
tional framin g period) . Th e earlie r par t o f th e twentiet h centur y ha d see n 
the ris e o f scientifi c empiricis m an d it s apparen t corollary , ethica l rela -
tivism. Th e appea l o f scientifi c empiricis m becam e mos t eviden t i n th e 
increasingly importan t socia l sciences . I n particular , b y th e 1920 s an d 
1930s, socia l scientist s ha d rejecte d forma l reasonin g an d abstrac t theoriz -
ing a s means t o knowledg e an d instea d turne d insistentl y t o th e empirica l 
study o f individua l huma n action s an d socia l functions . Bu t fro m thi s per -
spective, the discover y o f ethica l values became problematic because expe -
rience an d empirica l studie s provided th e onl y mean s t o knowledge . Mor e 
precisely, sinc e a  knowledg e o f ethica l value s coul d no t b e grounde d 
clearly on empirica l evidence , such values seemed t o b e merely relative . By 
the 1930s , intellectual s foun d i t difficul t t o justif y an y se t o f mora l value s 
or cultura l tenet s ove r an y others : al l values an d culture s ha d equa l claim s 
to validity (and invalidity).30 

International event s durin g th e 1930 s transforme d thi s seemingl y inevit -
able acceptanc e o f ethica l relativis m int o a n unexpecte d intellectua l crisis . 
Specifically, for many American intellectuals, the international ascent of total-
itarianism (includin g Nazism) rendere d a  firm belief i n American democrac y 
and the rule o f law a  necessity. Yet the rise of ethica l relativism forced intel -
lectuals t o contemplat e a  disconcertin g question : i f al l value s ar e relative , 
then wh y i s America n democrac y bette r tha n totalitarianism ? I n sum , th e 
conjunction o f intellectua l current s an d internationa l event s thrus t th e theo -
retical justification o f democracy to the forefront o f American thought. 31 

John Dewe y wa s on e o f th e firs t t o respon d t o thi s challenge . I n 
Freedom and Culture,  published i n 1939 , Dewe y aske d wha t typ e o f cul -
ture promotes th e political freedoms o f democracy . To Dewey, democrac y 
had flourished  i n America becaus e th e cultur e ha d produce d " a basi c con -
sensus an d communit y o f beliefs"—tha t is , a  commitmen t t o democracy . 
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Yet, Dewey queried , how ca n we ensur e tha t democrac y wil l not degener -
ate into totalitarianism, as it had in other parts of the world? He conclude d 
that th e politica l methods o f democracy—suc h a s consultation , persuasion , 
negotiation, an d communication—nee d t o b e extende d t o th e cultura l 
realm i n orde r t o ensur e th e developmen t an d preservatio n o f a  cultur e 
that would , i n turn , promote politica l democracy . In short , fo r Dewey , th e 
key to democrac y lay in democratic procedures: "democratic ends deman d 
democratic methods for thei r realization." 32 

The nee d t o justif y democrac y remaine d prominen t afte r Worl d Wa r I I 
as America becam e enmeshe d i n th e Col d War . Two o f Dewey' s themes — 
the commitmen t t o procedures o r processes an d th e belie f i n an America n 
social consensus—became centra l component s i n the developmen t o f a  rel-
ativist theor y o f democracy . Whil e onl y a  few year s earlie r the relativity o f 
values threatene d t o disar m democracy , th e sam e relativis m no w becam e 
the theoretica l foundatio n fo r fre e government . Accordin g t o relativis t 
democratic theory , a  society mus t constantl y choos e wha t substantiv e val -
ues t o endors e an d thu s wha t end s to pursue , but sinc e values ar e relative, 
the onl y legitimat e mean s fo r choosin g amon g disparat e value s i s th e 
democratic process . Eac h individua l supposedl y bring s preexistin g value s 
to th e politica l arena ; then , throug h th e democrati c process , th e com -
munity choose s t o promot e an d pursue particula r values and goals . At th e 
communal level , th e democrati c proces s itsel f provide s th e onl y criterio n 
for validatin g normativ e choices ; ther e i s n o standar d o f validit y highe r 
than acceptanc e b y th e peopl e i n th e politica l arena . Democrac y thu s 
resembles capitalism : th e marketplac e (democracy ) provide s a  foru m fo r 
the expressio n o f individua l preference s an d values , an d productio n (th e 
government) respond s accordingly. 33 Moreover , man y politica l theorist s 
believed tha t America n cultur e produce d a  neede d consensu s regardin g 
democratic processes . Althoug h variou s individual s an d interes t group s 
might clas h i n politica l struggles , the y share d certai n elementar y cultura l 
norms tha t prevente d th e societ y fro m splinterin g int o embittere d frag -
ments. Thus , thes e theorist s sa w a n America n societ y fundamentall y an d 
harmoniously joine d i n a  cultura l consensu s celebratin g th e processe s o f 
democracy: individual s freel y expres s divers e viewpoints , the y negotiate , 
they disagree , and they compromise. 34 

During thi s postwa r era , democrac y no t onl y wa s a  predominan t con -
cern fo r America n intellectuals , bu t i t als o becam e a  centra l judicia l an d 
political issue. Before th e 1940s , the Supreme Cour t rarel y even mentione d 
democracy, bu t fro m tha t tim e on , th e Cour t gav e increasin g attentio n 
to it. 35 Beside s continuall y referrin g t o democracy , th e Cour t decide d a 
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number o f cases that were explicitly intended t o promote it—strikin g down , 
for example , some  o f th e mechanism s tha t differen t state s ha d designe d t o 
impede Africa n America n participatio n i n th e democrati c proces s (despit e 
the fifteenth  amendment) . T o illustrate , the Cour t hel d i n tw o o f th e case s 
that pol l taxes in stat e election s an d racially discriminatory gerrymanderin g 
were unconstitutional.36 More broadly, the Court held that no person's vote 
should b e wort h mor e o r les s tha n another's : on e person , on e vote. 37 

Meanwhile, Congres s enacte d legislation—th e Votin g Right s Ac t o f 196 5 
and parts of the Civil Rights Act of 1964—designe d to guarantee the right t o 
vote b y eradicatin g literacy , educational , an d characte r test s tha t ha d bee n 
used to discourage minority participation.38 Also in 1964 , the twenty-fourt h 
amendment wa s ratified , prohibitin g pol l taxe s i n federa l elections , an d i n 
1971, the twenty-sixth amendmen t guarantee d th e right t o vote for anyon e 
eighteen years of age or older . 

This postwar emphasi s on democracy an d the related rise of ethical rela-
tivism combine d t o hel p pus h th e Cour t towar d it s mor e activ e enforce -
ment o f the separation o f church and state . As value relativism had becom e 
intellectually acceptable and even in vogue, the governmental imposition o f 
religious value s an d practices (o r any othe r particula r values , for tha t mat -
ter) seeme d les s justifiabl e tha n i t ha d bee n i n previou s eras . Indeed , th e 
Court's solicitude for al l of the preferred freedoms , discusse d above , can be 
better understoo d i n this context . I n a n ag e o f value relativism, what mat -
tered mos t wa s protecting th e abilit y o f eac h individua l bot h t o formulat e 
his or her own value s and t o participate i n the democrati c process. Hence , 
the Cour t tende d t o safeguar d thos e constitutiona l right s tha t appeare d 
integral t o th e formatio n o f values—suc h a s freedo m o f speec h an d reli -
gion—and crucia l t o th e prope r functionin g o f democracy—suc h a s fre e 
speech, voting, and equal protection. 39 

In addition , thi s relatio n betwee n religio n an d valu e relativis m help s 
further t o explai n th e diminutio n o f over t antisemitism , a s wel l a s th e 
increasingly commo n reference s t o th e Judeo-Christia n traditio n durin g 
this postwar period . Basically , the prevalence o f ethica l relativism rendere d 
Judaism somewha t mor e acceptabl e t o man y Americans . I n th e word s o f 
Daniel Silver : "How coul d anyone clai m title to The Truth in an age which 
had learne d th e trut h o f relativity ? Whateve r Heave n was , i f ther e wa s 
a Heaven , entranc e wa s no t restricte d t o on e se t o f believers." 40 Thus , 
to man y Christia n American s (especiall y Protestants) , Judaism cam e t o b e 
understood a s a  typ e o f quirk y Christia n sect : wh y quibbl e abou t th e 
details o f sectaria n difference s whe n "we " al l belon g t o th e sam e Judeo-
Christian traditio n anyway ? T o becom e legitimat e i n America , then , 
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Judaism ha d t o b e transforme d (a t leas t apparently ) int o a  mere  religion, a 
matter o f individua l choic e (i n the America n Protestan t tradition) ; Judaism 
could no longer (appea r to) be an ethnic identity o r a  way of life. In fact, a s 
already mentioned , man y Jew s ha d becom e deepl y assimilate d int o 
Christian America n culture : thes e Jew s wer e effectivel y force d t o trad e 
their distinctiveness , thei r religious an d cultura l identities , for th e opportu -
nity t o succee d a s Americans. 41 Jews t o a  grea t exten t ha d move d fro m a 
period (i n th e earl y twentiet h century ) whe n thei r difference s fro m 
Christians wer e accentuate d an d objectifie d an d whe n over t antisemitis m 
was respectabl e t o a  period (durin g th e 1950 s an d later ) whe n thei r differ -
ences from Christian s wer e largely denied o r ignored an d whe n over t anti -
semitism became socially unacceptable. 

In sum , th e Suprem e Cour t tende d t o becom e mor e receptiv e t o argu -
ments concernin g th e separatio n o f churc h an d stat e becaus e o f th e tem -
porary alignmen t o f a  variet y o f factors : Protestan t reactio n t o Roma n 
Catholic political strength , the advocacy o f Jewish organizations , the emer -
gence o f a  preferred freedom s doctrine , a n increase d concer n fo r democ -
racy, an d post-Holocaus t sentiment s includin g oppositio n t o over t 
antisemitism. I n a  sense , because o f th e conjunctio n o f thes e factors , Jews 
briefly an d partiall y solve d th e puzzl e o f America n democracy . Durin g th e 
New Deal , American Jews had "embraced the state" by gaining positions in 
the Roosevel t administration , bu t thi s ti e betwee n Jew s an d th e federa l 
government wa s exceedingl y brie f an d du e largel y t o th e uniqu e conver -
gence o f interests between Roosevel t an d unemployed an d underemploye d 
Jewish professionals . Jew s thu s remaine d i n a  structure d predicamen t i n 
American society . O n th e on e hand , Jews occasionall y neede d protectio n 
from Christia n overreaching , an d throughou t (European ) histor y Jews ha d 
turned t o governmenta l official s fo r suc h refug e i n time s o f crisis . For thi s 
reason, th e shar p separatio n o f religio n an d governmen t woul d b e detri -
mental t o Jewis h interests , a s Jews (qu a Jews) woul d b e unabl e t o alig n 
with governmenta l officials . O n th e othe r hand , becaus e Americ a wa s a 
democracy an d overwhelmingl y Christian , an y governmenta l suppor t fo r 
religion inevitably reinforced Christia n values and interests . For this reason , 
the shar p separatio n o f churc h an d stat e might , i n fact , provid e som e pro -
tection for American Jews. 

Postwar America n Jew s discovere d a  partia l solutio n t o thi s predica -
ment: th e Suprem e Court' s power o f judicial review. So long a s the Cour t 
remained ope n t o Jewish argument s fo r th e separatio n o f church an d state , 
Jews coul d (paradoxically ) loo k t o th e state—tha t is , the Court—fo r protec -
tion from th e stat e itself—tha t is , from th e Christia n masse s actin g throug h 
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the instrumentality o f the state . More precisely,  Jews sough t th e protectio n 
of the state through th e institution o f the judiciary, with the courts protect -
ing Jew s fro m th e reac h o f th e mor e politica l branche s o f governmen t 
(which wer e largel y controlle d b y th e Christia n majority) . An d th e mean s 
used b y th e court s t o protec t Jew s fro m politica l overreachin g was , o f 
course, the constitutional principle o f separation o f church and state . So, in 
other words , Jews embrace d th e state—a s embodie d i n th e courts , espe -
cially th e Suprem e Court—t o enforc e th e principl e o f separatio n o f churc h 
and stat e i n orde r t o b e protected fro m th e Christia n masse s who democ -
ratically controlle d th e state—a s embodie d i n th e legislativ e an d executiv e 
branches of the national, state, and local governments . 

The role of American Jews in the postwar judicial evolution o f the sepa -
ration o f churc h an d stat e i s highl y complex . Withou t doubt , th e majo r 
Jewish organization s playe d importan t role s i n th e litigate d cases . Indeed , 
my critical narrative suggest s that many Jews overestimated th e benefi t o f a 
strict separatio n o f church an d state , partly becaus e they oversimplifie d th e 
relation betwee n religio n an d government . Nonetheless , a s I  mentione d 
when discussin g th e nineteenth century , American Jews a s a  smal l numeri -
cal minorit y wer e force d t o accep t certai n parameter s o f th e Christia n 
American world . Namely , whe n seeking  religiou s libert y an d equalit y i n 
America, Jews neede d t o argu e fo r freedo m o f conscienc e an d th e separa -
tion of church an d state , even though thos e concept s were Christian (espe -
cially Protestant ) an d thu s foreig n t o an y previou s Jewish worl d view . I t 
was th e burde n o f th e prototypica l religiou s outgroup—Jews—t o re-articu -
late th e Christian-Protestan t theolog y an d interests , a s expresse d i n th e 
religion clauses , t o represen t som e typ e o f principl e o f religiou s freedo m 
and equalit y tha t migh t accor d a t leas t minima l protection t o Jews an d no t 
just t o Christians . A s mentioned , a  variet y o f factor s le d th e Suprem e 
Court t o accep t a t leas t briefl y som e o f th e Jewish argument s concernin g 
church an d state , bu t insofa r a s an y principl e o f religiou s freedo m an d 
equality develope d i n th e courts , i t neve r straye d fa r fro m th e Christian -
Protestant interest s that lay at its foundation . 

Before th e post-Worl d Wa r I I era , th e Suprem e Cour t infrequentl y de -
cided cases under the free exercis e and establishmen t clauses . Furthermore, 
even i n thos e rar e cases , the Cour t ha d interprete d th e religio n clause s a s 
having littl e bite . Indeed , i n Permoli  v.  City  of  New  Orleans,  decide d i n 
1845, th e Cour t hel d tha t th e religio n clause s di d no t appl y agains t th e 
state governments a t all.42 And in those case s challenging federal  activities— 
typically brough t unde r th e fre e exercis e clause—th e governmenta l action s 
inevitably wer e uphel d a s constitutional . Fo r example , i n Reynolds  v. 
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United States, decided in 1878 , Reynolds challenge d hi s criminal convictio n 
for committing polygam y i n a  federal territory . Reynolds, a Mormon, con -
tended tha t h e wa s religiousl y obligate d t o follo w polygamy , an d thu s h e 
claimed tha t th e convictio n violate d th e fre e exercis e clause . Th e Cour t 
rejected th e free exercis e claim and upheld Reynolds's conviction . In reach-
ing this conclusion, the Cour t emphasize d a  distinction betwee n belief s an d 
actions: Congres s coul d no t constitutionall y pas s law s tha t woul d infring e 
on religiou s belief s an d opinions , bu t Congres s coul d restric t action s fo r 
the goo d o f society , eve n i f those action s wer e supposedl y relate d t o reli -
gious beliefs . Furthermore , th e Cour t fo r th e first  tim e quote d Thoma s 
Jefferson's glos s o n th e religio n clauses : in a n 180 2 lette r t o th e Danbur y 
Baptist Association , Jefferson ha d declare d tha t th e firs t amendmen t ha d 
built "a wall of separation between churc h and State." 43 

The firs t ke y ste p i n th e transitio n o f th e Suprem e Court' s approac h t o 
the separatio n o f churc h an d stat e wa s th e applicatio n o f th e fre e exercis e 
and establishmen t clause s agains t th e states . Th e mechanis m fo r thi s 
change was th e incorporation doctrine : starting in the earl y twentieth cen -
tury, th e Cour t hel d tha t th e du e proces s claus e o f th e fourteent h amend -
ment, adopte d durin g Reconstructio n i n 1868 , incorporate d o r implicitl y 
included variou s provision s o f th e Bil l o f Rights . Thes e provision s the n 
applied agains t th e stat e governments , just a s they applie d agains t th e fed -
eral government . In  1940 , in Cantwell  v.  Connecticut,  th e Cour t hel d tha t 
the fre e exercis e claus e wa s incorporate d an d applie d agains t th e states , 
and i n 1947 , i n Everson  v.  Board  of  Education,  th e Cour t hel d tha t th e 
establishment claus e wa s incorporated. 44 A s was somewha t commo n dur -
ing the 1940s , Cantwell  involved a  free exercis e claim combined with a  free 
speech claim. 45 Th e Cour t hel d tha t a  stat e violate d th e firs t amendmen t 
when i t demanded tha t a  member o f the Jehovah's Witnesse s obtai n a  per-
mit before solicitin g mone y o n th e street . Beyond th e incorporation o f th e 
free exercis e clause , the case had little precedential value because the Cour t 
relied o n th e fre e exercis e claus e onl y i n conjunctio n wit h th e fre e speec h 
clause. Meanwhile, in Everson,  a s in Reynolds,  th e Cour t agai n dre w upo n 
Jefferson's metaphorica l wal l o f separatio n betwee n churc h an d stat e t o 
explicate the meaning o f the religion clauses , particularly the establishmen t 
clause.46 The Cour t wrote : 

The "establishment of religion" clause of the First Amendment means at least 
this: Neithe r a  stat e no r th e Federa l Governmen t ca n se t u p a  church . 
Neither can pass laws which aid one religion, aid all religions, or prefer one 
religion over another. Neither can force nor influence a person to go to or to 
remain away from churc h against his will or force him to profess a  belief or 
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disbelief in any religion. No person can be punished for entertaining or pro-
fessing religiou s belief s o r disbeliefs , fo r churc h attendanc e o r non-atten -
dance. No ta x in any amount , large or small , can be levied to suppor t any 
religious activities or institutions, whatever they may be called, or whatever 
form the y may adopt t o teac h o r practice religion . Neither a  state no r th e 
Federal Government can , openly or secretly, participate in the affairs o f any 
religious organization s o r groups an d vice versa. In the words o f Jefferson, 
the clause against establishment o f religion by law was intended to erec t "a 
wall of separation between Church and State."47 

Despite the n insistin g tha t th e wal l betwee n churc h an d stat e "mus t b e 
kept hig h an d impregnable, " th e Cour t nonetheles s rejecte d th e establish -
ment claus e challenge , holdin g tha t th e publi c reimbursemen t o f trans -
portation cost s for childre n attendin g eithe r public or Catholi c schools wa s 
constitutional.48 

Everson, though, merely inaugurated a  series of cases involving th e con -
junction o f religion an d education . I n the nex t one , McCollum v.  Board of 
Education, decide d in 1948 , the Cour t for the first time struck down a  gov-
ernmental actio n a s unconstitutiona l unde r th e establishmen t clause . 
McCollum involve d a  challenge to a  released-time program. In this particu-
lar program , childre n wer e release d earl y fro m thei r publi c schoo l classe s 
once eac h wee k s o tha t the y coul d atten d religiou s classes , whic h wer e 
held i n th e publi c schoo l buildings . Othe r children , no t seekin g religiou s 
instruction, wer e no t similarl y release d fro m thei r regula r classes . Th e 
Court, agai n emphasizin g th e wal l of separation betwee n churc h an d state , 
held tha t thi s type o f released-time progra m wa s unconstitutional : "Thi s is 
beyond al l questio n a  utilizatio n o f th e tax-establishe d an d tax-supporte d 
public schoo l syste m t o ai d religiou s group s t o sprea d thei r faith . An d i t 
falls squarely under the ban of the First Amendment." 49 

Although McCollum wa s a  significant decision , it was not a  harbinger of 
radical change: the Cour t di d not embar k o n a  purge o f religion (Christian -
ity) fro m publi c life , whethe r i n th e school s o r elsewhere . Zorach  v. 
Clauson, decided i n 1952 , involved anothe r establishmen t claus e challeng e 
to a  released-time program . I n thi s program, unlik e th e on e i n McCollum, 
the religiou s instructio n occurre d of f th e publi c schoo l grounds . 
Emphasizing thi s fact , th e Cour t uphel d thi s program a s constitutional . I n 
so doing, the Cour t declared : 

We ar e a  religiou s peopl e whos e institution s presuppos e a  Suprem e 
Being Whe n th e stat e encourage s religiou s instructio n o r cooperate s 
with religious authoritie s b y adjusting th e schedul e o f public events to sec-
tarian needs , i t follow s th e bes t o f ou r traditions . Fo r i t the n respect s th e 
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religious nature of our people and accommodates the public service to their 
spiritual needs.50 

This declaratio n strongl y resonate d wit h th e assertio n tha t Americ a i s a 
Christian nation , whic h th e Cour t ha d reiterate d numerou s time s i n th e 
past.51 Moreover , despit e evidenc e showin g tha t Jewish childre n an d othe r 
nonparticipants i n the released-time program were taunted, ostracized , an d 
proselytized, th e Cour t conclude d tha t th e stat e did not coerc e student s t o 
participate.52 

The nex t importan t case s aros e fro m severa l differen t challenge s t o a 
long-standing Protestan t traditio n i n America, the Sunda y laws . In a  se t of 
four cases , the Cour t hel d tha t thes e laws violated neithe r th e free exercis e 
nor th e establishmen t clause. 53 Th e Cour t downplaye d th e fac t tha t th e 
Sunday law s undisputabl y wer e historicall y roote d i n Christianity. 
According to the Court , the Sunda y laws now were justified b y purely sec-
ular reasons, such a s ensuring a  day o f rest. 54 Eve n Orthodo x Jews, whose 
religious conviction s deman d tha t the y observ e th e Sabbat h o n Saturday , 
were no t exempte d fro m th e Sunda y laws. One case  was mos t remarkabl e 
because the Sunday law included an incredible list of exemptions: 

[The Massachusetts Sunday law forbids] under penalty of a fine of up to fifty 
dollars, the keeping open o f shops and the doing o f any labor, business or 
work on Sunday. Works of necessity and charity are excepted as is the opera-
tion of certain public utilities. There are also exemptions for the retail sale of 
drugs, the retail sale of tobacco by certain vendors, the retail sale and making 
of brea d a t give n hour s b y certai n dealers , an d th e retai l sal e o f froze n 
desserts, confectionerie s an d fruit s b y variou s liste d sellers . Th e statute s 
under attac k further permi t th e Sunda y sal e of live bait fo r noncommercia l 
fishing; th e sale of meals to be consumed off the premises; the operation and 
letting of motor vehicles and the sale of items and emergency services neces-
sary thereto; the letting of horses, carriages, boats and bicycles; unpaid work 
on pleasure boats and about private gardens and grounds if it does not cause 
unreasonable noise ; the running o f train s an d boats ; the printing , sal e and 
delivery o f newspapers; the operatio n o f bootblacks befor e 1 1 a.m., unless 
locally prohibited ; th e wholesal e an d retai l sal e o f milk , ic e an d fuel ; th e 
wholesale handling and delivery of fish and perishable foodstuffs; th e sale at 
wholesale of dressed poultry; the making of butter and cheese; general inter-
state truck transportation befor e 8  a.m. and after 8  p.m. and a t al l times in 
cases o f emergency ; intrastat e truc k transportatio n o f petroleu m product s 
before 6  a.m . an d afte r 1 0 p.m.; th e transportatio n o f livestoc k an d far m 
items for participation in fairs and sporting events; the sale of fruits and veg-
etables on the grower's premises; the keeping open of public bathhouses; the 
digging of clams; the icing and dressing of fish; the sale of works of art a t 
exhibitions; the conducting of private trade expositions between 1  p.m. and 
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10 p.m Permissio n i s granted b y local option fo r th e Sunda y operation 
after 1  p.m. of amusement parks and beach resorts, including participation in 
bowling and games of amusement for which prizes are awarded.55 

And th e lis t goe s o n (an d on) . Despit e thi s seemingl y endles s litan y o f 
exemptions, th e Cour t uphel d th e state' s astoundin g refusa l t o gran t a n 
exemption t o Orthodo x Jew s (woul d grantin g a n exemptio n hav e under -
mined th e purpos e o f th e law?) . In fact , man y state s continue d t o enforc e 
Sunday law s unti l economi c consideration s force d a  change : a s mor e an d 
more store s opene d alon g suburba n highway s o r i n shoppin g mall s instea d 
of i n downtow n districts , Sunda y becam e increasingl y commercialized . 
These ne w store s sough t t o attrac t shopper s o n th e weekends , includin g 
Sundays, because urba n worker s coul d no t wal k (o r run) convenientl y int o 
suburban stores while on workday lunch breaks or immediately after work. 56 

The nex t majo r decision , Engel  v.  Vitale,  probably di d mor e tha n an y 
other to reinforce th e dominant stor y of the separation o f church and state . 
In 1951 , the Board of Regents o f the stat e o f New York had recommende d 
that loca l school boards hav e children recit e a  prayer each day in school in 
order t o promot e religiou s commitmen t an d mora l an d spiritua l values . 
The Regent s recommende d th e us e o f a  supposedl y "nondenominational " 
prayer: "Almight y God , w e acknowledg e ou r dependenc e upo n Thee , an d 
we be g Th y blessing s upo n us , ou r parents , ou r teacher s an d ou r 
Country."57 I n 1958 , whe n th e schoo l boar d i n th e tow n o f Ne w Hyd e 
Park, Lon g Island , adopte d thi s praye r fo r us e i n th e classrooms , severa l 
parents decide d to challeng e its constitutionality. Early reactions to this liti-
gation wer e foreboding , a s th e plaintiff s receive d numerou s hat e letters . 
One letter , for example , stated: "Thi s looks like Jews tryin g t o gra b Amer -
ica as Jews grab everything the y want i n any nation. America i s a Christia n 
nation." Anothe r lette r declared : "I f yo u don' t lik e ou r God , the n g o 
behind the Iron Curtai n where you belong , Kike, Hebe, Filth."58 When th e 
Supreme Cour t decide d th e case in 1962 , Engel v. Vitale  held that th e dail y 
recitation o f th e Regents ' praye r i n th e publi c school s violate d th e estab -
lishment clause . Th e Cour t dre w upo n Protestan t histor y t o interpre t th e 
establishment clause : the Puritans , the Cour t recalled , had fle d Englan d fo r 
America i n the seventeent h centur y t o avoi d followin g th e governmentall y 
imposed Boo k of Common Praye r for the Church o f England. Daily recita-
tion o f the Regents ' prayer, accordin g t o th e Court , resounded to o closel y 
with th e officia l impositio n o f a  Praye r Book . Th e Cour t reasone d furthe r 
that th e firs t amendmen t prohibite d an y la w tha t establishe d a n "officia l 
religion," even i f the law di d not coerc e religious practices. Regardless, th e 
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Court recognize d tha t coercio n existe d i n this particular context , althoug h 
the students were allowed to remain silen t or to leave the room when thei r 
classmates recite d th e prayer . Th e Cour t use d languag e tha t buoye d th e 
hopes of advocates o f a strong separation o f church and state : 

When th e power , prestig e an d financia l suppor t o f governmen t i s place d 
behind a  particular religious belief , the indirect coerciv e pressure upon reli-
gious minorities t o confor m t o th e prevailing officiall y approve d religion is 
plain. But the purposes underlying the Establishment Clause go much further 
than that . It s first and mos t immediat e purpose reste d o n th e belie f tha t a 
union o f governmen t an d religio n tend s t o destro y governmen t an d t o 
degrade religion.59 

Court observer s eithe r hope d o r feared—dependin g o n thei r perspec -
tive—that Engel  wa s a  watershe d decision . T o many , Engel  demonstrate d 
the fulfillmen t o f the dominan t stor y o f churc h an d state : surely , the argu -
ment went , th e religion clause s protected th e religious freedo m an d equal -
ity of outgroups i f even nondenominational prayer s coul d no t b e recited in 
public schoo l classrooms. 60 Consequently , a s the n describe d i n The  New 
Republic, Engel provoked "th e mos t savag e controversy" since 1954 , when 
the Cour t hel d i n Brown  v.  Board  of  Education  tha t raciall y segregate d 
public schools wer e unconstitutional. 61 Fo r the mos t part , Engel  unleashed 
a torren t o f ridicul e o n th e Court , which , accordin g t o many , "ha d 
betrayed th e America n wa y o f life." 62 Fo r example , a  Wall  Street Journal 
editorial lamented th e likely implications o f the decision: "Poor kids, if they 
can't eve n sing Christmas carols." 63 Unsurprisingly, Engel  led to ye t anoth -
er spur t o f proposal s t o ad d a  Christia n amendmen t t o th e Constitution ; 
indeed, th e 196 4 platfor m o f th e Republica n Part y calle d fo r suc h a n 
amendment. An d i n a  particularl y insidiou s argument , som e Christian s 
ominously observe d tha t suc h judicia l decision s migh t soo n spar k a  wav e 
of antisemitism. These Christian s suggested , in other words , that Jews (liti -
gating befor e th e Court ) cause d antisemitism : Jew s coul d generat e a 
renewal o f over t antisemitis m i f the y (an d othe r non-Christians ) di d no t 
allow Christia n American s t o retai n thos e practice s tha t stampe d thi s 
nation a s Christian. 64 

The Suprem e Cour t case s decide d i n 1963 , th e yea r afte r Engel,  sup -
ported th e notion tha t Engel  had been a  landmark. The firs t case , Abington 
School District  v.  Schempp,  als o involve d praye r i n th e publi c schools . A 
state statut e require d that , a t th e outse t o f eac h day , ever y publi c schoo l 
was t o rea d t o it s student s te n verse s fro m th e Bible , recit e th e Lord' s 
Prayer, and the n recit e th e Pledge o f Allegiance. Children coul d participat e 
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"voluntarily" b y joining i n th e Bibl e readin g an d praye r recitation ; durin g 
the praye r an d th e Pledge , students wer e aske d t o stan d an d spea k i n uni -
son. Althoug h th e statut e di d no t specif y wha t Bibl e wa s t o b e used , th e 
only Bible supplied by the school s was the (Protestant ) King James version , 
which was distributed t o eac h teacher . The Cour t hel d that voluntary Bible 
reading and recitation o f the Lord's Prayer violate the establishment clause . 
In so holding, the Cour t acknowledge d tha t exper t evidenc e suggested tha t 
significant portion s o f th e Ne w Testamen t wer e contrar y t o Judaism. 65 

Although th e Cour t reiterate d tha t "[w] e ar e a  religious people, " it contin -
ued b y emphasizin g tha t th e establishmen t an d fre e exercis e clause s 
together requir e governmenta l neutralit y i n matter s o f religion. 66 Becaus e 
of thi s deman d fo r neutrality , th e Cour t explicitl y rejected  th e so-calle d 
nonpreferentialist position . Accordin g t o thi s position , th e establishmen t 
clause merel y forbid s th e governmen t fro m favorin g o r preferring on e reli -
gion ove r another ; i t doe s no t prohibi t th e governmen t fro m favorin g reli -
gion ove r non-religion . Th e Cour t reasone d tha t i t ha d repudiate d th e 
nonpreferentialist positio n almos t twent y year s earlie r i n Everson: 
"'[N] either a  stat e no r th e Federa l Governmen t ca n se t u p a  church . 
Neither can pass laws which aid one religion, aid all religions, or prefer on e 
religion ove r another.'" 67 Base d on thi s conception o f neutrality, the Cour t 
articulated a  two-pronged test—focusin g o n the purposes an d effect s o f the 
state action—t o determin e whethe r a  governmenta l actio n violate d th e 
establishment clause : 

The tes t ma y b e state d a s follows : wha t ar e th e purpos e an d th e primary 
effect o f the enactment? If either is the advancement or inhibition of religion 
then the enactment exceed s the scope of legislative power as circumscribed 
by the Constitution . Tha t i s to sa y tha t t o withstan d th e stricture s o f th e 
Establishment Claus e there mus t b e a secular legislative purpose an d a  pri-
mary effect tha t neither advances nor inhibits religion.68 

The secon d ke y religio n cas e fro m 196 3 wa s Sherbert  v. Verner. 69 Sig-
nificantly, Sherbert  appeare d t o energiz e th e fre e exercis e clause , jus t a s 
McCollum, Engel,  an d Schempp  ha d don e (o r a t leas t appeare d t o hav e 
done) wit h th e establishmen t clause. 70 Sherber t ha d bee n discharge d fro m 
her jo b becaus e sh e refuse d t o wor k o n Saturday , th e Sabbat h o f he r 
religion, Seventh-da y Adventism . Whe n sh e wa s unabl e t o obtai n alterna -
tive employmen t becaus e o f he r religiou s convictions , sh e applie d fo r 
unemployment benefit s fro m th e stat e o f Sout h Carolina . The stat e denie d 
Sherbert's clai m fo r benefits , reasonin g tha t sh e ha d refuse d t o accep t 
suitable wor k "withou t goo d cause. " Th e Cour t hel d thi s stat e actio n 



236 PLEAS E D O N ' T W I S H M E A  MERR Y CHRISTMA S 

unconstitutional unde r the free exercis e clause . In reaching thi s conclusion , 
the Cour t articulate d a  test for adjudicatin g fre e exercis e claims : a state ca n 
justify a  burden o n a n individual's free exercis e o f religion onl y by showin g 
that th e stat e actio n i s necessar y t o achiev e a  compellin g stat e interest . 
Under th e fact s i n Sherbert,  the Cour t reasone d tha t th e state' s asserte d 
interest i n preventin g spuriou s an d unscrupulou s unemploymen t claim s 
was insufficien t t o justif y th e stat e actio n i n ligh t o f thi s stric t judicia l 
scrutiny.71 Most important , th e compellin g stat e interest (o r stric t scrutiny ) 
test woul d remai n a s the predominant standar d i n free exercis e action s fo r 
over two decades . 

Similarly, in deciding Lemon v.  Kurtzman i n 1971 , the Court articulated a 
test tha t would remain fo r nearl y two decade s a s the predominant standar d 
in establishmen t claus e cases . The so-calle d Lemon  tes t ha d thre e prongs : 
"First, the statut e mus t hav e a  secular legislative purpose; second, its princi-
pal or primary effect mus t be one that neither advances nor inhibits religion; 
finally, the statut e mus t no t foste r 'a n excessiv e governmen t entanglemen t 
with religion.'" 72 Thi s tes t furthe r develope d th e Scbempp  standar d b y 
adding th e thir d prong—th e focu s o n governmenta l entanglement—t o th e 
previously articulate d tw o prongs—focusin g o n th e purpose s an d effect s o f 
the stat e action . In applying thi s three-pronged test , the Lemon  Cour t hel d 
unconstitutional tw o stat e program s tha t provide d financial  aid t o church -
related school s b y supplementin g teachers ' salarie s an d payin g fo r book s 
and other instructional materials in secular subjects . 

The further developmen t o f free exercis e doctrin e afte r Sberbert  is rather 
easy to summarize . In Wisconsin  v. Yoder, decided in 1972, the Cour t struc k 
down anothe r stat e actio n a s violating the free exercis e clause . Members o f 
the Ol d Orde r Amish—wh o ar e Christians—wer e convicte d fo r violatin g a 
state compulsory educatio n law because they had refused t o send their chil-
dren t o schoo l afte r th e eight h grade . Th e Cour t applie d th e compellin g 
state interes t tes t an d hel d th e conviction s t o b e unconstitutional ; compul -
sory educatio n di d no t amoun t t o a  compellin g interest . I n reachin g thi s 
conclusion, th e Cour t returne d t o th e distinctio n betwee n belie f (o r opin -
ion) and action (o r conduct) tha t the Reynolds Cour t had stressed in the late 
nineteenth century . The Yoder  Court maintained tha t unlike religious beliefs , 
"religiously grounde d conduct " ca n b e regulated . Bu t suc h conduct , th e 
Court emphasized , is still within the ambit o f the free exercis e clause ; there-
fore, contrar y t o th e state' s argument , th e Amish' s action s wer e no t auto -
matically unprotected under the first amendment.73 

For many years afte r Yoder,  the Cour t continue d t o clai m that th e com -
pelling stat e interes t tes t wa s presumptivel y th e prope r standar d i n fre e 
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exercise cases . The Cour t woul d (a t leas t nominally ) appl y th e compellin g 
state interes t tes t unles s th e factua l circumstance s suggeste d tha t a  lowe r 
level of scrutiny was appropriate.74 In fact, regardless o f the level of judicial 
scrutiny, between 197 2 (when Yoder  was decided) an d 199 0 (whe n the fre e 
exercise doctrin e wa s expressl y an d significantl y changed) , the Cour t hel d 
that a  governmenta l actio n contravene d th e fre e exercis e claus e i n onl y 
three cases . An d eac h o f thos e case s closel y resemble d Sherbert:  the fre e 
exercise claim s were brough t b y Christian s (belongin g eithe r t o a  minorit y 
sect or to no sec t at all) who had been denied unemployment benefits. 75 

In al l othe r cases , th e Cour t uphel d th e governmenta l actions . Fo r 
example, i n United  States  v.  Lee, 76 th e Cour t applie d stric t scrutin y bu t 
nonetheless conclude d tha t th e free exercis e claus e did not requir e the fed -
eral government t o exemp t a n Ol d Orde r Amish employe r fro m collectin g 
and paying Socia l Security taxes . In Bob Jones University  v. United  States 77 

the Interna l Revenu e Servic e (IRS ) denie d tax-exemp t statu s t o privat e 
schools that , fo r religiou s reasons , discriminate d o n th e basi s o f race . Th e 
Court hel d tha t th e IRS action survive d stric t scrutin y unde r th e free exer -
cise clause ; th e eradicatio n o f racia l discriminatio n i n educatio n wa s 
deemed a  compellin g stat e interest . I n Goldman  v.  Weinberger,  the Cour t 
rejected th e fre e exercis e clai m o f a n Orthodo x Jewis h rabbi , Goldman , 
who was an officer i n the Air Force. Air Force regulations prohibited wear -
ing an y headgea r indoors , bu t a s a n Orthodo x Jew, Goldma n neede d t o 
wear a yarmulke (skullcap ) a t al l times. In evaluating Goldman' s request fo r 
a fre e exercis e exemptio n fro m th e Ai r Forc e regulations , th e Cour t rea -
soned tha t th e specia l need s o f th e militar y fo r obedienc e an d unit y ren -
dered stric t scrutin y inappropriate . Th e Cour t the n conclude d tha t th e 
regulations were reasonable, and as such, they did not violate the free exer -
cise clause. 78 In  Bowen  v.  Roy  an d Lyng  v.  Northwest  Indian  Cemetery 
Protective Association, th e Cour t uphel d governmenta l action s tha t wer e 
inconsistent wit h th e religiou s practice s o f Nativ e Americans . I n bot h 
cases, stric t scrutin y wa s deeme d inappropriate : th e burden s o n religio n 
supposedly wer e insufficien t t o requir e tha t th e governmen t justif y it s 
actions wit h compellin g interests. 79 I n O'Lone  v.  Estate  of  Sbabazz,  th e 
Court hel d tha t priso n regulation s preventin g Musli m prisoner s fro m 
attending certai n religiou s service s di d no t violat e th e fre e exercis e clause . 
Because of a perceived need to defe r t o prison officials , th e Cour t reasone d 
that a  level of judicial scrutiny lower than th e compellin g stat e interes t tes t 
was appropriat e fo r evaluatin g th e fre e exercis e claim s o f prisoners . Th e 
Court thu s conclude d tha t th e priso n regulation s wer e constitutiona l be -
cause they were rationally related to a  legitimate governmenta l interest. 80 
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Finally, i n Employment  Division,  Department  of  Human  Resources  v. 
Smith, decide d in 1990 , the Cour t expressl y change d th e standard fo r eval -
uating fre e exercis e claims . Smit h belonge d t o th e Nativ e America n 
Church, whos e member s participat e i n religiou s ritual s tha t includ e th e 
supervised consumptio n o f peyote. Smit h was discharge d fro m hi s job a t a 
private dru g rehabilitatio n clini c becaus e hi s us e o f peyot e violate d th e 
state crimina l laws . The Cour t hel d tha t th e stat e crimina l la w prohibitin g 
the us e o f peyote eve n for religiou s purposes di d not violat e th e fre e exer -
cise clause. In reaching this conclusion , the Cour t onc e again emphasized a 
distinction betwee n religiou s belief s an d conduc t (o r actions) . Th e firs t 
amendment preclude d al l governmental regulation s o f religious beliefs , bu t 
it did not similarl y preclude governmenta l restriction s o n conduct—suc h a s 
the us e o f peyote—even i f the conduc t aros e fro m religiou s convictions . A 
governmental prohibitio n o n particula r religiousl y motivate d conduc t 
would b e unconstitutiona l onl y i f th e governmen t restricte d tha t conduc t 
exactly becaus e o f it s religiou s foundation. 81 Consequently , an d mos t 
important, th e Cour t abandone d th e stric t scrutin y tes t fo r fre e exercis e 
challenges t o laws of general applicability . For such laws, the Cour t claime d 
that th e compellin g stat e interes t tes t wa s appropriat e onl y in case s involv -
ing th e denia l o f unemploymen t compensation , suc h a s Sberbert.  In othe r 
situations, th e Cour t suggeste d tha t th e "politica l process " woul d effec -
tively determin e th e scop e o f fre e exercis e rights. 82 Remarkably , then , th e 
Smith Cour t move d fro m th e previou s doctrin e o f presumptively applyin g 
strict scrutin y i n fre e exercis e cases— supposedly showin g almos t n o defer -
ence t o th e politica l process—t o a  doctrin e withou t meaningfu l judicia l 
scrutiny o f challenge d governmenta l actions— a standar d showin g extraor -
dinary deferenc e t o th e legislativ e process . Soo n afte r Smith,  though , 
Congress attempted t o reinstate the compellin g stat e interest tes t by enact -
ing the Religious  Freedom Restoration Act of  1993,  but th e effect s an d eve n 
the constitutionalit y o f tha t legislatio n remai n i n seriou s doubt. 83 I n an y 
event, base d o n th e Smith  Court' s constitutiona l doctrine , a  fre e exercis e 
challenge to a  governmental actio n has little chance o f success : in al l likeli-
hood, th e Cour t woul d hol d a  stat e actio n unconstitutiona l unde r th e fre e 
exercise claus e onl y i f th e governmen t intentionall y an d egregiousl y dis -
criminated o n the basis of religion.84 

Meanwhile, th e furthe r developmen t o f establishmen t claus e doctrin e i s 
complex. Fro m 197 1 unti l th e mid-1980s , th e three-pronge d Lemon  tes t 
remained unequivocall y th e dominan t standard . Fo r example , i n Stone  v. 
Graham, decide d i n 1980 , th e Cour t considere d th e constitutionalit y o f a 
state statute that required the biblical Ten Commandments t o be posted o n 
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public classroo m walls . Reasoning tha t th e statut e violate d th e firs t pron g 
of the Lemon  tes t because i t had no secula r purpose, the Cour t hel d that i t 
contravened th e establishmen t clause. 85 I n Mueller  v.  Allen,  decide d i n 
1983, the Cour t reviewed a  state statute tha t allowe d "taxpayer s to clai m a 
deduction fro m gros s incom e fo r certai n expense s incurre d i n educatin g 
their children. " Althoug h th e statut e allowe d al l parents t o clai m thi s de -
duction—whether thei r children attende d publi c or private schools—th e pri-
mary beneficiarie s o f thi s statut e wer e parent s wit h childre n i n privat e 
schools, whic h wer e overwhelmingl y parochia l (Christian). 86 Nonetheless , 
the Cour t hel d tha t th e statut e wa s constitutiona l becaus e i t satisfie d al l 
three prong s o f th e Lemon  test , althoug h a  stron g four-justic e dissen t 
argued tha t th e statut e violate d th e secon d o r "primar y effects " prong. 87 

Significantly, th e majorit y characterize d th e Lemon  tes t a s onl y a  "helpfu l 
signpost," thu s revealin g tha t th e justices ' commitmen t t o thi s standar d 
was wavering. 88 

The weakening hold o f the Lemon  tes t on the Cour t emerge d unmistak -
ably i n a n opinio n hande d dow n onl y day s afte r Mueller.  I n Marsh  v. 
Chambers, the Cour t hel d tha t th e practice o f having a  publicly paid chap -
lain open state legislative sessions with a prayer did not violate the establish -
ment clause . In s o holding , th e Cour t ignore d th e Lemon  tes t an d instea d 
reasoned tha t th e openin g o f legislativ e session s "wit h praye r i s deepl y 
embedded i n the history an d traditio n o f thi s country." 89 Unsurprisingly , i n 
light o f th e Court' s relianc e o n America n tradition , th e opinio n conclude d 
by reiteratin g tha t "[w] e ar e a  religiou s people." 90 Moreover , an d als o 
unsurprisingly, th e specifi c stat e involve d i n th e dispute , Nebraska , ha d 
selected th e sam e chaplai n fo r sixtee n straigh t years : h e wa s Protestan t 
(Presbyterian). Although th e chaplai n characterize d hi s prayer s a s "nonsec -
tarian," some of the prayers were distinctly Christian, such as the following : 

Father i n heaven , th e sufferin g an d deat h o f you r so n brough t lif e t o th e 
whole world moving our hearts to praise your glory. The power of the cross 
reveals your concern for the world and the wonder of Christ crucified. 

The days of his life-giving deat h and glorious resurrection ar e approach-
ing. This is the hour when he triumphed over Satan's pride; the time when 
we celebrate the great event of our redemption.91 

Lynch v.  Donnelly, decide d i n 1984 , revealed tha t establishmen t claus e 
doctrine ha d plunge d int o disarray . Th e cit y o f Pawtucket , Rhod e Island , 
erected a  Christmas displa y i n a  park i n the hear t o f the shoppin g district . 
The Court describe d the display as follows: 
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The displa y i s essentiall y lik e thos e t o b e foun d i n hundred s o f town s o r 
cities across the Nation—often o n public grounds—during the Christmas sea-
son. The Pawtucket displa y comprises many of the figures an d decoration s 
traditionally associate d wit h Christmas , including , amon g othe r things , a 
Santa Clau s house , reindee r pullin g Santa' s sleigh , candy-stripe d poles , a 
Christmas tree , carolers , cutou t figure s representin g suc h character s a s a 
clown, an elephant, and a teddy bear, hundreds of colored lights, a large ban-
ner that reads "SEASONS GREETINGS," and the creche at issue here. All 
components of this display are owned by the City.92 

The sole issue was whether the governmental displa y of the creche violated 
the establishment clause . 

The Cour t ultimatel y uphel d th e constitutionalit y o f th e governmenta l 
action, bu t th e Court' s opinio n reveale d th e dee p ambivalenc e (o r confu -
sion) o f th e justice s regardin g th e appropriat e doctrin e fo r adjudicatin g a n 
establishment claus e issue . After statin g th e facts , th e Cour t bega n wit h a 
review of American history—echoin g th e Marsh Court's approach—t o sho w 
that governmen t an d religio n hav e ofte n bee n entwine d despit e th e estab -
lishment clause : "There i s an unbroken histor y o f officia l acknowledgmen t 
by al l three branche s o f government o f the role o f religion i n American lif e 
from a t leas t 1789. " Unlik e th e Marsh  Court , however , th e Lynch  Cour t 
did no t rel y solel y o n histor y o r traditio n t o uphol d th e governmenta l 
action. Instead , th e Cour t note d tha t ther e i s no mechanica l o r fixe d rul e 
for resolvin g establishmen t claus e issues . Yet , th e Cour t continued , th e 
Lemon tes t has often bee n "useful " i n such cases . Consequently, th e Cour t 
presented th e Lemon  test , only to immediately ad d a  caveat: "But we hav e 
repeatedly emphasize d ou r unwillingnes s t o b e confine d t o an y singl e tes t 
or criterion in this sensitive area." 93 

Finally, th e Cour t proceede d t o appl y th e Lemon  tes t t o th e facts , bu t 
even whe n applyin g Lemon,  particularl y th e firs t tw o prong s (th e purpos e 
and effec t prongs) , the Cour t agai n stresse d America n histor y i n reasonin g 
that th e governmenta l actio n her e satisfie d th e Lemon  requirements . I n 
determining tha t th e displa y o f th e crech e (supposedly ) ha d a  secula r pur -
pose, the Cour t cas t Christma s a s a historical even t rather than a  Christia n 
holiday: "The city , like the Congresse s an d Presidents, however, has princi-
pally taken note o f a  significant historica l religious even t long celebrate d in 
the Western World . The crech e i n the displa y depict s th e historica l origin s 
of this traditiona l even t long recognized a s a National Holiday." 94 Then , in 
analyzing th e secon d prong—whethe r th e primar y effec t o f th e crech e wa s 
to advanc e religion—th e Cour t agai n adverte d t o history . Specifically , th e 
Court reasone d tha t i f the governmenta l displa y o f th e crech e wer e t o fai l 
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the primar y effect s pron g o f Lemon,  the n man y othe r traditiona l form s o f 
governmental suppor t fo r religion—form s tha t th e Cour t alread y ha d 
upheld—would have to be deemed unconstitutional . Finally , the Cour t con -
cluded tha t th e displa y o f the crech e di d no t amoun t t o excessiv e govern -
mental entanglemen t wit h religion—th e thir d pron g o f Lemon.  Accordin g 
to th e majority , administrativ e entanglemen t di d not exis t becaus e govern -
mental official s wer e no t involve d i n religiou s affairs . Furthermore , th e 
creche displa y di d no t generat e an y politica l divisiveness. 95 Consequently , 
the Cour t hel d tha t th e governmenta l displa y o f th e crech e satisfie d th e 
Lemon tes t and therefore wa s constitutional . 

Because o f dissatisfactio n wit h th e Lemon  test , Justic e Sandr a Da y 
O'Connor wrot e a  concurrenc e i n Lynch  tha t advocate d th e adoptio n o f 
an alternativ e approach . O'Connor' s so-calle d endorsemen t tes t ha d tw o 
prongs. First, does the stat e action creat e excessive governmenta l entangle -
ment wit h religion? Second , doe s the stat e action amoun t t o governmenta l 
endorsement o r disapprova l o f religion? 96 Th e endorsemen t tes t ca n b e 
read i n a t leas t tw o differen t ways . Unde r on e reading , th e endorsemen t 
test, fo r th e mos t part , merel y reformulate d th e Lemon  test . Th e first 
prong o f th e endorsemen t tes t wa s th e sam e a s th e thir d pron g o f th e 
Lemon test , an d th e secon d pron g o f th e endorsemen t tes t amounte d i n 
practice t o a  combinatio n o f th e purpos e an d effect s prong s (th e first  tw o 
prongs) o f the Lemon  test. 97 Under a  second reading, the endorsement tes t 
stressed, mor e s o tha n th e Lemon  test , tha t th e establishmen t claus e 
should protec t a n individual' s connectio n t o o r standin g withi n th e politi -
cal community. 98 

Over th e nex t severa l years , th e Cour t continue d t o appl y th e Lemon 
test t o resolv e mos t establishmen t claus e issues, 99 bu t simultaneously , th e 
endorsement tes t gathere d enoug h suppor t t o appea r likel y t o emerg e 
eventually a s th e predominan t standard . I n County  of  Allegheny v.  Ameri-
can Civil  Liberties Union,  decide d i n 1989 , th e constitutiona l questio n o f 
governmental display s of religious symbols once again was raised. Two dif-
ferent display s were challenged : "The first  i s a creche placed o n th e Gran d 
Staircase o f th e Alleghen y Count y Courthous e [i n downtow n Pittsburgh] . 
The secon d i s a  Chanuka h menora h place d jus t outsid e th e City-Count y 
Building, nex t t o a  Christma s tre e an d a  sig n salutin g liberty." 100 Appar -
ently, a majority o f justices could not agre e on any one tes t o r standard fo r 
determining th e constitutionalit y o f these displays , so the majorit y opinio n 
articulated bot h th e Lemon  an d th e endorsemen t tests , suggestin g tha t 
the latte r refined th e former. 101 Meanwhile , a  plurality opinio n i n the sam e 
case no t onl y full y accepte d th e endorsemen t tes t bu t als o argue d tha t a 
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majority o f justices previousl y ha d accepte d th e test , thoug h neve r i n on e 
majority opinion. 102 Finally , Justice Anthon y Kennedy , concurrin g an d dis -
senting, advocate d tha t th e Cour t adop t ye t a  different approac h t o estab -
lishment claus e issues . Kennedy' s so-calle d coercio n tes t ha d tw o parts : 
"government ma y no t coerc e anyon e t o suppor t o r participate i n an y reli -
gion or its exercise; and it may not, in the guise of avoiding hostility or cal-
lous indifference , giv e direc t benefit s t o religio n i n suc h a  degree tha t i t i n 
fact 'establishe s a  [state ] religion or religious faith, o r tends to do so.'" 103 

Regardless o f which tes t a  majority o f justices truly applied i n Allegheny 
County, th e case  underscore d tha t th e constitutionalit y o f governmenta l 
displays o f religiou s symbol s woul d b e determine d i n a n a d ho c fashion , 
with th e resul t dependin g upo n th e specifi c fact s o f eac h case . The Cour t 
held tha t th e displa y o f th e crech e wa s unconstitutiona l becaus e i t stoo d 
alone, unlike the crech e in Lynch,,  which ha d bee n par t o f a  larger "Christ -
mas display." 104 Sinc e th e Allegheny  County  crech e stoo d apart , "nothin g 
in th e contex t o f th e displa y detract s fro m th e creche' s religiou s mes -
sage."105 Usin g simila r reasoning , th e Cour t the n hel d tha t th e displa y o f 
the menora h wa s constitutiona l largel y becaus e i t wa s accompanie d b y a 
Christmas tre e an d a  sig n salutin g liberty . Any  religiou s messag e o f th e 
menorah supposedl y wa s dissipate d sinc e th e menora h stoo d withi n th e 
larger holiday display. 106 

In Lee  v.  Weisman,  decided i n 1992 , the Cour t hel d tha t publi c school s 
violate th e establishmen t claus e b y havin g clerg y delive r invocatio n an d 
benediction prayer s a t graduatio n ceremonies. 107 Daniel Weisman ha d chal -
lenged th e constitutionalit y o f thi s governmenta l activit y afte r a  rabb i 
offered prayer s a t hi s daughter' s middl e schoo l graduatio n i n Providence , 
Rhode Island. The series of events that led the school to have a rabbi deliver 
the prayers is iUuminating.108 The Providence schoo l distric t had a  policy of 
permitting th e middl e an d hig h school s t o invit e clerg y t o giv e invocatio n 
and benedictio n prayer s a t graduations . Whe n Weisman' s olde r daughte r 
graduated from  middl e schoo l i n 1986 , th e speaker s a t th e ceremon y 
included a  Baptis t ministe r wh o asked  th e audienc e t o stand , bo w thei r 
heads, an d sa y a  praye r tha t explicitl y referre d t o Jesus Christ . Weisman , 
who wa s Jewish, fel t "violated " an d "appalled, " an d consequentl y h e com -
plained t o schoo l officials. 109 H e requeste d tha t futur e graduatio n cere -
monies no t includ e prayers , bu t th e schoo l distric t refuse d t o chang e it s 
policy. Thus, when Weisman' s younger daughter , Deborah , approache d he r 
graduation fro m middl e schoo l i n 1989 , Weisman twic e inquired  whethe r 
the principal , Rober t E . Lee , planne d t o hav e prayer s a t th e forthcomin g 
graduation ceremony . Afte r initiall y no t respondin g t o Weisman' s inquiries , 
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Lee finall y reveale d tha t h e ha d invite d a  rabb i t o sa y th e prayers . Le e 
and othe r schoo l official s assume d tha t i f a  rabb i delivere d th e prayers , 
then Weisma n woul d no t an d indee d coul d no t complain . Weisma n none -
theless wa s dissatisfied : h e di d no t wan t an y prayer s an d di d no t wis h t o 
have hi s religiou s belief s impose d o n others . Regardles s o f Weisman' s 
wishes, Lee refused t o revok e th e invitatio n t o th e rabbi . Then , befor e th e 
graduation, Lee advised the rabbi to sa y nonsectarian prayer s an d als o gave 
the rabbi a pamphlet prepared by the National Conference o f Christians an d 
Jews tha t containe d guideline s fo r publi c prayer s a t civi c ceremonies. 110 

Deborah Weisma n an d he r famil y attende d he r graduatio n ceremony , an d 
the rabb i di d i n fac t delive r th e invocatio n an d benedictio n prayers . 
Subsequently, Danie l Weisma n sough t a  permanen t injunctio n barrin g Le e 
and othe r Providenc e publi c schoo l official s fro m invitin g clerg y t o sa y 
prayers at future graduations . 

With a  clever gambit , the Cour t declare d tha t i t would resolv e thi s cas e 
without clearin g th e moras s o f establishmen t claus e doctrine . Specifically , 
the Cour t state d tha t i n this case  i t would no t reconside r th e vitality of th e 
Lemon test, 111 bu t th e Cour t di d no t the n appl y o r otherwis e rel y upo n 
Lemon. Instead , the Court wrote : 

It i s beyond disput e that , a t a  minimum, th e Constitutio n guarantee s tha t 
government ma y not coerc e anyone to suppor t o r participate i n religion or 
its exercise, or otherwise act in a way which "establishes a [state] religion or 
religious faith , o r tend s t o d o so. " The State' s involvemen t i n th e schoo l 
prayers challenged today violates these central principles.112 

The majorit y opinion , writte n b y Justice Kennedy , thu s accepte d th e 
coercion test , firs t introduce d i n Kennedy' s Allegheny  County  dissent , a s a 
permissible metho d fo r adjudicatin g establishmen t claus e claims . Th e 
Weisman Cour t seeme d t o sugges t tha t o f th e thre e majo r establishmen t 
clause tests—th e Lemon,  coercion , an d endorsemen t tests—th e coercio n 
test provide s th e leas t protectio n fo r religiou s liberty . Hence , i f a  govern -
mental actio n contravene s th e coercio n test , the n th e actio n surel y woul d 
violate th e Lemon  an d endorsemen t standard s an d shoul d b e hel d uncon -
stitutional. Th e Court , accordin g t o thi s reasoning , coul d decid e th e 
Weisman case without determinin g th e fate o f the beleaguered Lemon  test . 
The implication , apparently , i s tha t Lemon,  a t leas t fo r th e tim e being , 
remains goo d law—a n adequate i f not th e predominant metho d fo r adjudi -
cating establishment claus e issues.113 

In an y event , th e Cour t focuse d it s analysi s o n th e issu e o f coercion : 
would th e public school practice o f having clergy deliver prayers a t gradua -
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tion coerc e a  student suc h as Deborah Weisman into participating in a  reli-
gious exercise? In concluding tha t coercio n was present in this context , th e 
Court emphasize d tha t th e graduate s wer e adolescents , wh o migh t b e 
coerced mor e easil y than adults . Thus, contrary t o th e argumen t o f Justice 
Antonin Scali a i n dissent , coercio n migh t exis t eve n thoug h th e govern -
ment wa s no t "b y force o f law and threa t o f penalty" imposing a  religious 
orthodoxy o r demandin g financia l suppor t fo r religion. 114 Rather , coercio n 
can b e indirec t an d ca n aris e fro m psychologica l pressur e t o confor m t o 
certain religious practices. The majority wrote : 

The undeniable fact i s that the school district's supervision and control of a 
high school graduation ceremony places public pressure, as well as peer pres-
sure, on attending students to stand as a group or, at least, maintain respect-
ful silenc e durin g th e Invocatio n an d Benediction . Thi s pressure , thoug h 
subtle and indirect, can be as real as any overt compulsion.115 

Having accepte d a  conceptio n o f coercio n tha t include d indirec t an d 
psychological pressure, the Cour t stil l needed to respond to two more gov-
ernmental arguments : first , tha t Debora h voluntaril y chos e t o atten d th e 
graduation, and second , that sh e was free t o attend the graduation withou t 
participating i n th e prayers . I f eithe r o f thes e argument s wer e accepted , 
then Debora h an d othe r student s seemingl y woul d no t b e coerce d t o par -
ticipate in a religious exercise . With regard to the first point , the Cour t rea -
soned tha t whil e Debora h chos e o r consente d t o atten d th e graduation , 
she di d no t d o s o voluntarily . Tha t is , her onl y choice s wer e t o atten d o r 
not t o attend , bu t a  graduatio n ceremon y i s suc h a n importan t even t t o 
many student s an d thei r familie s tha t Deborah' s choic e t o atten d shoul d 
not hav e bee n deeme d voluntary . Absenc e fro m th e graduatio n "woul d 
require forfeiture o f those intangible benefit s whic h have motivated the stu -
dent throug h yout h an d al l her high schoo l years." With regard t o th e sec -
ond point, the Cour t maintaine d tha t Deborah coul d not have attended th e 
graduation withou t feelin g coerce d t o participate i n the prayers. According 
to th e majorit y opinion , a  "reasonabl e dissenter " i n th e positio n o f 
Deborah Weisma n woul d hav e believe d tha t he r attendanc e a t graduatio n 
"signified he r own participation o r approval of [th e prayers]."116 

Cases afte r Weisman  hav e no t clarifie d th e doctrina l confusio n swirlin g 
around th e establishmen t clause . Fo r th e mos t part , th e justice s i n thes e 
recent case s hav e avoide d confrontin g th e problemati c statu s o f th e doc -
trine. Th e Cour t ha s eschewe d articulating  an y definitiv e standar d fo r 
adjudicating th e establishmen t claus e issues , an d instea d usuall y ha s em -
phasized a need for governmental neutrality in religious affairs. For example, 



THE FRUITS OF THE FRAMING 24 5 

in Zobrest  v.  Catalina  Foothills School District, the Cour t hel d tha t a  public 
school distric t ca n provid e a  sign-languag e interprete r fo r a  studen t i n a 
Roman Catholi c high school without contravenin g the establishment clause . 
The Cour t reasoned , i n typica l language , tha t "governmen t program s tha t 
neutrally provide benefit s t o a  broad clas s of citizen s define d withou t refer -
ence to religion are not readily subject t o an Establishment Claus e challeng e 
just becaus e sectaria n institution s ma y als o receiv e a n attenuate d financial 
benefit."117 In  Rosenberger  v.  Rectors  and  Visitors  of  the  University  of 
Virginia, the Court cam e close to articulating some type of test for resolving 
establishment claus e issues : "[W] e mus t i n eac h cas e inquir e first  int o th e 
purpose an d objec t o f th e governmenta l actio n i n questio n an d the n int o 
the practical detail s o f the program's operation." 118 Nonetheless , in holdin g 
that th e Universit y o f Virgini a ha d violate d th e establishmen t claus e b y 
withholding universit y financial support fo r a  student-run Christia n publica -
tion, th e Cour t emphasize d tha t th e governmen t mus t ac t neutrally , no t 
treating religious organizations less favorably tha n secular ones.119 

In on e case , Capitol  Square  Review  and  Advisory  Board  v.  Pinette, 
decided in 1995 , the intense disagreement amon g the justices became man -
ifest. I n Pinette,  th e Cour t hel d tha t a  privat e actor , th e K u Klu x Klan , 
could constitutionall y displa y a  larg e Lati n (Christian ) cros s o n publi c 
property. In a plurality opinion , four justices explicitly rejected th e endorse -
ment test : "[T]h e endorsemen t tes t doe s no t suppl y a n appropriat e stan -
dard fo r th e inquir y befor e us . I t supplie s n o standar d whatsoever." 120 I n 
particular, th e plurality emphasize d tha t th e endorsemen t tes t itsel f raises a 
difficult problem : if , followin g th e endorsemen t test , an y governmenta l 
action tha t endorse s religio n i s t o b e hel d unconstitutional , the n fro m 
whose perspectiv e shoul d endorsemen t b e determined ? Despit e thi s diffi -
culty, fou r othe r justice s expressl y accepte d an d applie d th e endorsemen t 
test, bu t the y disagree d abou t th e ultimat e result . Justice O'Connor' s con -
currence, joined b y Justices Davi d Soute r an d Stephe n Breyer , insisted tha t 
"the endorsemen t tes t necessaril y focuses upo n th e perception o f a  reason-
able, informed observer." 121 T o O'Connor , thi s reasonable observe r shoul d 
be " a personificatio n o f a  communit y idea l o f reasonabl e behavior , deter -
mined b y th e [collective ] socia l judgment." 122 Justic e Joh n Pau l Stevens , 
who dissented , agree d tha t th e endorsemen t tes t i s th e appropriat e stan -
dard an d tha t i t shoul d b e applie d fro m th e perspectiv e o f a  reasonabl e 
observer. Bu t Steven s criticize d O'Connor' s conceptio n o f th e reasonabl e 
observer a s bein g a n "idea l huma n [who ] come s of f a s a  well-schoole d 
jurist." To Stevens , the reasonabl e observe r shoul d b e a  person "wh o ma y 
not shar e th e particula r religiou s belief " symbolize d i n th e dispute d publi c 
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display.123 Hence, Pinette did not clarif y th e doctrine for adjudicating estab -
lishment claus e issues : t o th e contrary , Pinette  disclosed th e dept h o f dis -
agreement tha t exist s among the justices in this field . 

A B R I E F A S S E S S M E N T O F T H E S U P R E M E C O U R T C A S E S 

In on e popula r formulatio n o f th e dominan t stor y o f th e separatio n o f 
church an d state , constitutiona l scholar s an d historian s maintai n tha t th e 
Supreme Cour t decision s in the latte r hal f o f the twentieth centur y fulfille d 
the America n principl e o f religiou s liberty . I n thi s sectio n an d i n th e nex t 
chapter, I  contes t thi s viewpoint . T o b e sure , durin g som e o f th e perio d 
after Worl d Wa r II , th e Cour t articulate d doctrine—suc h a s th e stric t 
scrutiny test in free exercis e cases—tha t seemed especially protective o f reli-
gious minorities . Nevertheless , a  stud y o f th e holding s i n religio n claus e 
cases reveal s fa r fewe r victorie s fo r religiou s outgroup s tha n th e dominan t 
story would lead one t o expect . In this section , then, I  challenge the domi -
nant stor y i n tw o ways : first , b y reviewing th e case  holdings , an d second , 
by discussing ho w th e Cour t conceptualize s religio n i n distinctl y Christia n 
terms. I n th e nex t chapter , I  delv e deepe r int o th e relatio n betwee n th e 
cases, the separatio n o f churc h an d state , and th e Christia n dominatio n o f 
American society . In the end , th e dominan t stor y seem s no t onl y false bu t 
even duplicitous . 

As Mar k Tushne t ha s trenchantl y noted , onl y Christian s eve r wi n fre e 
exercise cases. 124 Member s o f smal l Christia n sect s sometime s wi n an d 
sometimes lose free exercis e claims , but non-Christians never  win. The sig -
nificance o f Christianit y t o a  successfu l fre e exercis e clai m emerge d mos t 
clearly in Wisconsin  v. Yoder.  The Cour t ther e emphasize d tha t Ol d Orde r 
Amish communitie s wer e devote d "t o a  lif e i n harmon y wit h natur e an d 
the soil , a s exemplifie d b y th e simpl e lif e o f th e earl y Christia n er a tha t 
continued i n Americ a durin g muc h o f ou r earl y nationa l life. " Thus , th e 
Court seeme d especiall y receptiv e t o th e Amish' s clai m fo r a  free exercis e 
exemption fro m a  state compulsory-educatio n la w because the y wer e abl e 
to appea l to the justices' romantic nostalgia for a  mythological past—a sim-
ple Christia n America. 125 Thi s nationa l past—howeve r mythologica l i t 
might be—wa s on e tha t mos t o f th e justice s (a s Protestants ) coul d readil y 
understand; it s meaning resonate d wit h th e religiou s an d cultura l horizon s 
of th e justice s themselves . Thus , wherea s member s o f non-Christia n reli -
gious minoritie s hav e difficult y convincin g th e Cour t o f th e sincerit y an d 
meaningfulness o f thei r religiou s convictions , th e Yoder  Court quote d th e 
New Testamen t i n reasoning tha t "th e traditiona l wa y o f lif e o f the Amis h 
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is no t merel y a  matte r o f persona l preference , bu t on e o f dee p religiou s 
conviction." Becaus e th e Amis h wer e Christians , th e Cour t coul d easil y 
relate their way of life to Christian societ y and Christian history : 

Whatever thei r idiosyncrasie s a s see n b y the majority , thi s record strongl y 
shows tha t th e Amis h communit y ha s bee n a  highly successfu l socia l uni t 
within ou r society , eve n i f apar t fro m th e conventiona l "mainstream. " It s 
members ar e productiv e an d ver y law-abidin g member s o f society ; the y 
reject public welfare in any of its usual modern forms W e must not forget 
that i n the Middle Ages important value s of the civilization o f the Western 
World wer e preserved b y member s o f religiou s order s wh o isolate d them -
selves from al l worldly influences agains t grea t obstacles . There ca n b e no 
assumption tha t today' s majorit y i s "right " an d th e Amis h an d other s like 
them are "wrong."126 

The Cour t consequentl y sympathize d wit h th e Amish' s contention s i n 
Yoder far  more tha n i t eve r seeme d t o d o wit h thos e o f non-Christians , 
whether Jews, Moslems, o r others. 127 The Yoder  Court's receptiv e attitud e 
contrasts sharply with the Court' s approach to the free exercis e claim of the 
Orthodox Jewish Ai r Forc e office r i n Goldman  v.  Weinberger.  I n rejectin g 
Goldman's reques t fo r a  free exercis e exemptio n t o allo w hi m t o wea r hi s 
yarmulke despit e Ai r Force regulations , th e Cour t wrote : "Th e considere d 
professional judgmen t o f th e Ai r Forc e i s tha t th e traditiona l outfittin g o f 
personnel i n standardize d uniform s encourage s th e subordinatio n o f per -
sonal preference s an d identitie s i n favo r o f th e overal l grou p mission." 128 

Two point s i n thi s passag e bea r emphasis . First , th e Court' s stres s upo n 
"standardized uniforms " disregard s th e fac t tha t th e standard  wil l almos t 
always mirro r th e value s an d practice s o f th e dominan t majority—namel y 
Christians. Pu t bluntly , th e U.S . military i s unlikel y t o requir e everyon e t o 
wear a  yarmulke a s part o f the standar d uniform . Second , an d mos t clearl y 
opposed t o th e Yoder  Court's receptiveness , the Goldman  Cour t character -
ized th e wearin g o f a  yarmulk e a s a  matte r o f mer e personal  preference. 
Evidently, th e majorit y o f th e justice s (al l o f th e justice s a t thi s tim e wer e 
Christian) wer e unabl e t o comprehen d th e significanc e o f th e yarmulke . I n 
Orthodox Judaism, the wearing o f a  yarmulke o r othe r head coverin g i s far 
from a  persona l preference ; i t i s a  custo m goin g bac k s o man y centurie s 
that i t ha s attaine d th e statu s o f a  religious law . For many Orthodo x Jews, 
wearing a  yarmulke is not a  choice bu t a  necessary part o f being Jewish; t o 
fail t o wea r on e woul d amoun t t o a  sin . Moreover , Justic e Harr y 
Blackmun's dissen t reveale d tha t th e Cour t wa s informed abou t th e signifi -
cance of the yarmulke to Orthodo x Jews.129 Apparently, the majority never -
theless could not grasp the meaning of this non-Christian religious practice. 
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Finally, i n Employment  Division^  Department  of  Human  Resources  v. 
Smith, th e Cour t repudiate d th e stric t scrutin y tes t fo r fre e exercis e chal -
lenges t o law s o f genera l applicabilit y an d uphel d a  stat e la w prohibitin g 
the us e o f peyot e eve n fo r religiou s purposes . I n s o doing , th e Cour t 
brushed awa y an y semblanc e o f doctrin e tha t ha d suggeste d tha t th e fre e 
exercise claus e equall y protects th e religiou s freedo m o f all , including out -
groups. I f Smith  ha s a  virtue, i t lie s i n th e forthrigh t manne r i n whic h th e 
majority declare d tha t religiou s outgroup s wil l no t receiv e judicia l protec -
tion fro m mos t instance s o f majoritaria n overreachin g an d insensitivity . 
Quite simply , whe n th e governmen t enact s a  la w o f genera l applicability , 
the protection o f religious liberty and equalit y wil l depend upo n th e politi -
cal process. The Cour t wil l not attemp t t o enforc e an y particular principl e 
of religiou s freedo m an d instea d wil l defe r t o th e legislativ e decision , s o 
long a s i t i s no t infecte d b y discriminator y intent . Moreover , th e Smith 
Court expressl y acknowledge d tha t thi s judicia l approac h t o fre e exercis e 
favors th e religiou s majority : "I t ma y fairl y b e sai d tha t leavin g accommo -
dation t o th e politica l proces s wil l plac e a t a  relativ e disadvantag e thos e 
religious practices tha t ar e not widel y engage d in ; but tha t [i s an] unavoid -
able consequence o f democratic government." 130 

While th e Smith  Cour t candidl y admitte d tha t i t woul d n o longe r pre -
tend to judicially protect religiou s outgroups unde r the free exercis e clause , 
the Cour t wa s eithe r les s forthrigh t o r les s awar e tha t it s ver y conceptio n 
of religio n wa s distinctl y Christian . Thi s Christia n concep t o f religion wa s 
evident i n a t leas t tw o relate d ways (bot h o f which have appeared i n othe r 
cases). First , th e Cour t emphasize d a  distinctio n betwee n belie f an d con -
duct: the firs t amendmen t full y protect s religiou s belief s bu t doe s not simi -
larly protec t religiousl y motivate d conduct. 131 Thi s constitutiona l doctrin e 
mirrors basi c Christia n dogma : tha t salvatio n depend s largel y o n fait h o r 
belief i n th e trut h o f Jesus Chris t an d no t o n work s o r conduc t i n thi s 
world.132 An d thi s Christia n dogma , stresse d particularl y i n Protestantism , 
is grounded o n the antisemiti c imagery o f the New Testament : the opposi -
tion between a  world o f Christian spiritualit y and a  world o f Jewish carnal -
ity, an d th e injunctio n agains t forcin g Jewis h conversio n becaus e tru e 
Christian fait h canno t b e compelled . Hence , fro m a  Christia n standpoint , 
the potentia l fo r uncoerce d belie f i n Chris t mus t b e protected i n orde r fo r 
salvation t o b e possible , bu t th e protectio n o f this-worldl y conduc t i s 
unnecessary because suc h conduc t i s largely unrelated t o salvation . Indeed , 
the Smith  Cour t closel y echoe d Luthe r an d Calvi n b y emphasizin g tha t 
while the government canno t b e allowed t o coerc e beliefs , the governmen t 
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must b e able to regulate conduc t t o prevent socia l chaos or , in the Court' s 
words, to avoid "courting anarchy." 133 

Second, th e Court' s Christia n conceptio n o f religio n wa s eviden t i n th e 
justices' assumptio n tha t onl y individual  choices  have religiou s significanc e 
sufficient t o requir e constitutiona l protection . Th e Cour t wrote : "Th e gov -
ernment's abilit y t o enforc e generall y applicabl e prohibition s o f sociall y 
harmful conduct , lik e it s abilit y t o carr y ou t othe r aspect s o f publi c policy , 
'cannot depen d o n measurin g th e effect s o f a  governmenta l actio n o n a 
religious objector' s spiritua l development.'" 134 Fro m th e Court' s Christia n 
standpoint, s o long a s the governmen t doe s no t coerc e religious belief , gov-
ernmental activity is unlikely to seriousl y affect a n individual's religious well-
being. A n individual' s religiou s developmen t o r salvation—i n th e Christia n 
world view—depend s upo n freedo m o f conscience : th e individua l mus t b e 
able to follow th e dictates of conscience to the truth o f Christ . Moreover, a s 
the concep t o f freedo m o f conscienc e evolve d i n nineteenth-centur y 
American Protestantism, the individual must remain free t o choos e Christia n 
salvation, tha t is , free  t o choos e t o accep t Christ . Governmenta l activitie s 
that imped e th e us e o f peyote, a s in Smith,  o r tha t damag e lands  sacre d t o 
Native Americans , a s i n Lyng  v.  Northwest  Indian  Cemetery  Protective 
Association, or that prevent an Orthodox Jew from wearing a yarmulke, as in 
Goldman v.  Weinberger,  d o no t interfer e (supposedly ) wit h th e individual' s 
freedom t o mak e religiousl y significan t choices . Consequently , from  th e 
Court's Christian-biase d perspective , thes e type s o f governmenta l activitie s 
are constitutionally permissible under the free exercise clause.135 

In establishmen t claus e cases , too , th e centralit y o f th e Christia n con -
ception o f freedom o f conscience stand s paramount. Lee  v. Weisman migh t 
be considere d a  goo d cas e fro m th e perspectiv e o f religiou s minorities : 
Weisman, a Jew, won the case , as the Cour t held that public schools violate 
the establishmen t claus e b y havin g clerg y delive r invocatio n an d benedic -
tion prayer s a t graduatio n ceremonies . Indeed , sinc e th e Weisman  Cour t 
displayed unusua l sensitivit y t o an d empath y fo r th e experience s o f reli -
gious outgroups , th e decisio n unquestionabl y stand s a s on e o f th e bes t o f 
the goo d cases , enforcing a  stron g wal l o f separatio n betwee n churc h an d 
state.136 Yet, even in Weisman,  the Court' s Christia n conceptio n o f religion 
was unmistakable , a s th e majorit y opinio n emphasize d th e importanc e o f 
freedom o f conscienc e unde r bot h th e fre e exercis e an d establishmen t 
clauses: " A state-create d orthodox y put s a t grav e ris k tha t freedo m o f 
belief an d conscienc e whic h ar e th e sol e assuranc e tha t religiou s fait h i s 
real, not imposed." 137 Similarly , in another apparently good case , Wallace  v. 
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Jaffree, holding unconstitutional a  statute authorizing a  period of silence fo r 
"meditation o r voluntar y prayer, " th e Cour t underscore d th e significanc e 
of freedom o f conscienc e t o bot h religio n clause s b y identifying "th e indi -
vidual's freedom o f conscience a s the centra l liberty that unifie s th e various 
Clauses i n th e Firs t Amendment. " Then , i n a  passage drippin g wit h unin -
tended irony , th e Cour t appeare d t o stres s tha t firs t amendmen t protec -
tions exten d equall y t o al l religions , bu t i n makin g thi s argument , th e 
Court unwittingl y use d Christia n an d Protestan t imagery , focusing o n indi-
vidual faith an d voluntary choice in religious matters . 

Just as the right to speak and the right to refrain fro m speakin g are comple-
mentary components of a broader concept of individual freedom o f mind, so 
also the individual's freedom to choose his own creed is the counterpart of his 
right to refrain fro m acceptin g the creed established by the majority. At one 
time it was thought tha t thi s right merely proscribed th e preference o f one 
Christian sec t ove r another , bu t woul d no t requir e equa l respec t fo r th e 
conscience o f th e infidel , th e atheist , o r th e adheren t o f a  non-Christia n 
faith suc h as Islam or Judaism. But when the underlying principle has been 
examined i n th e crucibl e o f litigation , th e Cour t ha s unambiguousl y con -
cluded tha t th e individua l freedom  of conscience  protecte d b y th e Firs t 
Amendment embrace s th e right to selec t an y religious  faith or none a t all . 
This conclusion derives support not only from th e interest in respecting the 
individual's freedom of conscience, but also from the conviction that religious 
beliefs worthy of respect are the product o f free and voluntary choice by the 
faithful, an d fro m recognitio n o f th e fac t tha t th e politica l interes t i n fore -
stalling intoleranc e extend s beyon d intoleranc e amon g Christia n sects—o r 
even intolerance among "religions"—to encompass intolerance o f the disbe-
liever and the uncertain.138 

Hence, th e holding s i n case s suc h a s Wallace  and Weisman  revea l tha t 
religious outgroups , includin g America n Jews , occasionall y emerg e fro m 
litigation wit h a  victory— a decisio n tha t prohibit s th e Christia n majorit y 
from usin g th e instrumentalit y o f th e governmen t t o impos e Christia n 
practices o r values. These victories, though, are often les s pronounced tha n 
they a t firs t appear , a s suggeste d b y th e foregoin g discussion . Eve n whe n 
upholding th e rights  o f religiou s minorities , th e Cour t conceptualize s th e 
very notion o f religion in distinctively Christia n terms . While judicial victo-
ries fo r religiou s outgroup s ar e no t necessaril y Pyrrhic , suc h victorie s 
nonetheless ofte n com e wit h grea t costs . To be clear , I  am no t suggestin g 
that religiou s outgroups , includin g America n Jews , woul d b e bette r of f 
without th e judicia l decision s strikin g dow n variou s governmenta l action s 
in support o f Christianity.  But I  am arguing tha t th e story is far more com -
plex than the dominant stor y of church and state suggests . 
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In fact , regardles s o f th e Christia n bia s embedde d i n man y o f th e 
Court's opinions , a  simpl e revie w o f th e establishmen t claus e holding s 
reveals fewer victories than suggeste d b y the dominan t stor y of church an d 
state. Most o f th e victorie s hav e com e i n case s tha t challenge d either , o n 
the on e hand , egregiou s imposition s o f religiou s (usuall y Christian ) prac -
tices an d value s i n public school s or , o n th e othe r hand , governmenta l ai d 
to religiou s school s (overwhelmingl y Roma n Catholic) . I n som e notabl e 
victories, th e Cour t struc k dow n th e followin g governmenta l action s a s 
violating th e establishmen t claus e (thi s lis t i s no t exhaustive) : voluntar y 
Bible readin g an d recitin g th e Lord' s Praye r i n th e publi c schools; 139 th e 
daily recitation o f a state-created "nondenominational " prayer in the public 
schools;140 a  released-tim e progra m wit h instructio n o n publi c schoo l 
grounds;141 a  statute tha t prohibite d publi c school s fro m teachin g th e the -
ory o f evolution; 142 stat e program s providin g financia l ai d t o church -
related school s by , fo r instance , supplementin g teachers ' salarie s an d 
paying fo r instructiona l materials; 143 a  tuitio n ta x schem e providin g ta x 
credits an d deduction s fo r parent s wit h childre n i n nonpublic schools; 144 a 
statute tha t require d th e postin g o f th e Te n Commandment s o n publi c 
classroom walls; 145 a  stat e la w regulatin g charitabl e solicitation s tha t 
favored certai n religions ove r others;146 a  state program providing remedia l 
education t o childre n in parochial schools; 147 a statute authorizing a  period 
of silenc e fo r meditatio n o r voluntar y praye r i n th e publi c schools; 148 a 
statute tha t required public school teachers to teach creation science when -
ever the y taugh t th e theor y o f evolution; 149 th e governmenta l displa y o f a 
creche standin g alone; 150 and a  public schoo l policy t o hav e clerg y delive r 
invocation and benediction prayers a t graduation ceremonies. 151 

These decision s ar e significant , bu t the y d o no t justif y th e pervasiv e 
belief in the dominan t stor y o f churc h an d state . Even i f these case s repre -
sented genuin e victorie s fo r religiou s outgroup s seekin g th e stric t separa -
tion o f churc h an d state , a  simila r numbe r o f case s represente d equall y 
significant losses . During th e post-World Wa r II era , the Cour t uphel d th e 
following governmenta l action s a s no t violatin g th e establishmen t claus e 
(again, thi s lis t i s no t exhaustive) : th e governmenta l reimbursemen t o f 
transportation cost s fo r childre n attendin g eithe r publi c o r Catholi c 
schools;152 a  released-time progra m whe n religiou s instruction wa s no t o n 
public schoo l grounds; 153 Sunda y closin g law s withou t exemption s fo r 
Jews o r other s wit h non-Sunda y sabbaths; 154 a  statut e lendin g book s t o 
parochial schoo l students; 155 th e grantin g o f propert y ta x exemption s t o 
churches;156 a  stat e universit y openin g it s facilitie s t o registere d studen t 
groups, includin g a n evangelica l Christia n studen t grou p tha t focuse d o n 
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religious worshi p an d discussion; 157 a  statut e providin g al l parents wit h a 
tax deductio n fo r certai n educationa l expenses , regardless o f whether thei r 
children attende d publi c o r nonpubli c schools; 158 havin g a  publicl y pai d 
chaplain ope n stat e legislativ e session s wit h a  prayer;159 th e governmenta l 
exhibit o f a  crech e a s par t o f a  large r Christma s display; 160 a  statutor y 
exemption o f religious organizations fo r employmen t discriminatio n o n th e 
basis o f religio n i n connectio n wit h secula r nonprofi t activities; 161 govern -
mental provisio n o f a  sign-languag e interprete r fo r a  studen t a t a  Roma n 
Catholic high school;162 the display on public property by a private actor of 
a large Latin (Christian ) cross; 163 and governmenta l financia l suppor t o f a n 
explicitly Christian studen t publication. 164 

One o f th e mos t remarkabl e losses  for religiou s outgroup s wa s Thorn-
ton v.  Caldor,  Inc., decided i n 1985. 165 In Thornton,  th e Cour t considere d 
the constitutionalit y o f a  Connecticu t statut e tha t allowe d employee s t o 
not wor k o n thei r religiou s sabbath , whateve r da y o f th e wee k tha t migh t 
be. The statute , without doubt , manifeste d a n unusual degre e o f legislative 
sensitivity t o religiou s outgroups : th e stat e legislatur e recognize d tha t no t 
everybody i s a  Christia n celebratin g a  Sunda y sabbath , s o th e stat e pro -
vided non-Sunday sabbat h observer s (suc h as Jews) with benefit s simila r t o 
those enjoye d fo r tw o centurie s b y mos t Christian s i n state s wit h Sunda y 
closing laws . Th e Court , i t shoul d b e recalled , previousl y ha d uphel d th e 
constitutionality o f Sunda y law s i n th e fac e o f fre e exercis e an d establish -
ment claus e challenges. 166 I f the dominan t stor y o f churc h an d stat e wer e 
accurate—that is , if the separation o f church and state truly were a constitu -
tional principle tha t equall y protects th e religiou s freedo m o f all , including 
outgroups—then on e woul d expec t th e Cour t t o uphol d thi s Connecticu t 
statute. Afte r all , th e Cour t alread y ha d uphel d Sunda y laws , an d thi s 
statute appeare d merel y t o accommodat e th e religiou s practice s o f out -
groups. Nonetheless, the Cour t hel d tha t th e statut e violated the establish -
ment clause . T o reac h thi s conclusion , th e Cour t relie d o n th e secon d 
prong o f th e Lemon  test , reasonin g tha t th e primar y effec t o f th e statut e 
was t o advanc e religion. 167 Consequently , despit e th e profession s (o r pre -
tensions?) o f th e dominan t story , th e Cour t no t onl y uphel d (i n previou s 
cases) the constitutionality o f Sunday closing laws, thus approving the legal 
imposition o f th e traditiona l Christia n sabbath , bu t the n th e Thornton 
Court als o struc k dow n a  statut e designe d t o accommodat e th e sabbath s 
of religiou s outgroups , thu s denyin g equa l treatmen t an d ful l religiou s lib -
erty to certain minorities . 

Moreover, i n reachin g thi s conclusion , th e Thornton  Court' s reasonin g 
(once again ) displaye d a  distinctl y Christia n conceptio n o f religion . I n 
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particular, th e Cour t characterize d a n individual' s observanc e o f th e sab -
bath a s a  matte r o f mer e choice . I n fact , th e Cour t suggeste d tha t i f i t 
upheld th e statute , then a n individua l migh t designat e whateve r da y o f th e 
week h e o r sh e choose s a s th e sabbath. 168 In  s o reasoning , th e Cour t 
echoed th e Christia n an d particularl y Protestan t notion s tha t religiou s 
beliefs matte r more than conduc t an d that religiously significan t action s are 
a matte r o f individua l choice . Specifically , fro m th e Court' s perspective , a 
person's conduc t i n observin g th e sabbat h seeme d relativel y unimportan t 
because (fro m th e Christian standpoint ) i t could not affec t salvatio n (whic h 
is solel y a  matte r o f belie f o r faith) . Furthermore , accordin g t o th e Court , 
the religiou s individua l remain s fre e t o choos e whethe r o r no t t o observ e 
the sabbat h in the firs t place . The Cour t ignore d (o r was unaware ) tha t fo r 
some outgroup religions , such as Judaism, conduc t ma y be as important a s 
or eve n mor e importan t tha n belief . Moreover , fo r man y Jews, especiall y 
the Orthodox , followin g th e sabbat h i s far fro m bein g a  matter o f individ -
ual choice : i t i s a  centra l componen t o f th e religion . Morri s N . Kertze r 
writes: "The Sabbat h i s more tha n a n institutio n i n Judaism. I t i s the  insti-
tution o f the Jewish religion." 169 Considerin g tha t th e dispute d statut e wa s 
expressly intende d t o accommodat e member s o f outgrou p religions , th e 
justices' failur e t o seriousl y hee d th e view s o f minoritie s reveale d th e 
incredible tenacity of the Court' s Christia n bias. 

Moreover, th e Cour t doe s no t alway s sho w suc h indifferenc e towar d 
sabbath observance . Indeed , i f Thornton  i s compare d wit h anothe r cas e 
from th e 1980s , Frazee  v.  Illinois Department of  Employment Security,  th e 
Court's indifferenc e (o r hostility? ) towar d religiou s outgroup s (an d thei r 
sabbaths) an d no t towar d sabbat h observanc e i n genera l i s underscored. In 
Frazee, the Cour t hel d that the state had violated the free exercis e clause by 
denying Fraze e unemploymen t benefit s whe n h e refuse d t o wor k o n Sun -
day becaus e h e was Christian . Most telling , in compariso n wit h Thornton, 
the Frazee  Court reasone d tha t th e claimant' s desir e t o observ e Sunda y 
as th e sabbat h wa s no t a  "purel y persona l preference, " eve n thoug h h e 
was not  a  membe r o f an y particula r Christia n churc h o r sect. 170 Appar -
ently, for the Frazee  Court, a  bald assertion o f Christianity was sufficien t t o 
establish th e importanc e o f the sabbat h an d th e legitimacy o f the resultan t 
free exercis e claim. 

To b e clear , I  d o no t mea n t o sugges t wit h thi s discussio n tha t th e 
Supreme Cour t justice s neve r hav e bee n motivated , eve n i n part , b y a 
desire to follo w thei r conceptio n o f the separatio n o f church an d stat e a s a 
constitutional principle . Undoubtedly, som e justices wer e s o motivate d (a t 
least sometimes) . Nonetheless, th e justices ' very conception s o f separatio n 
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of churc h an d stat e mos t ofte n aros e fro m thei r Christia n backgrounds . 
Indeed, a s I  have discussed , totall y apar t fro m th e justices'  conceptions o r 
understandings, th e concep t o f th e separatio n o f churc h an d stat e itsel f i s 
rooted i n Christianity . The dominan t stor y o f church an d stat e therefore i s 
just to o simpl e an d misleading . A  constitutiona l principl e o f separatio n o f 
church and stat e does not  equall y protect th e religious liberty of all , includ-
ing outgroups , and doe s not  determin e judicia l outcomes i n religion claus e 
cases. The true story is much more complex . 



CHAPTER I O 

A Synchronic Analysis of the 
Separation of Church and State in the 

Late Twentieth Centur y 

Concluding Remarks 

The dominan t stor y o f th e separatio n o f churc h an d stat e consist s o f tw o 
claims. First , th e separatio n o f churc h an d stat e stand s a s a  constitutiona l 
principle tha t promote s democrac y an d equall y protect s th e religiou s lib -
erty of all , especially religious outgroups , including Jews. Second , this prin-
ciple emerge s a s a  uniqu e America n contributio n t o politica l theory . M y 
critical socia l narrativ e ha s demonstrate d th e bankruptc y o f th e secon d 
claim. Th e separatio n o f churc h an d stat e di d no t magicall y sprin g int o 
being i n America , durin g eithe r th e colonia l o r th e constitutiona l framin g 
period, eve n i f th e Enlightenmen t backgroun d o f America n though t i s 
accounted for . Instead , th e separatio n o f churc h an d stat e emerge d a s a 
political an d religiou s developmen t beginnin g wit h earl y Christianit y an d 
evolving over the next two millennia . 

My narrative also has called into question the first claim of the dominan t 
story. Variou s version s o f th e dominan t stor y plac e th e victoriou s ascen -
dance o f religiou s libert y an d equalit y a t differen t times : durin g th e lat e 
eighteenth century , afte r th e framin g an d th e adoptio n o f th e first  amend -
ment; durin g th e nineteent h century , afte r th e las t officia l stat e establish -
ments withere d away ; o r durin g th e twentiet h century , afte r th e Suprem e 
Court bega n seriousl y enforcin g th e religio n clause s agains t th e stat e an d 
federal governments . Regardles s o f thes e variations , th e d e fact o establish -
ment o f Christianity and the pervasive antisemitism throughou t th e nation' s 

2-55 
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history rende r any version o f the dominant stor y highl y suspect . America n 
social reality belies the assertion tha t a  constitutional principle of separation 
of churc h and state promotes democrac y an d equally protects the religious 
liberty of all in America. 

To brin g m y critical socia l narrativ e o f church an d state t o a  close , thi s 
chapter presents a  synchronic critiqu e of the separation o f church and state 
in th e latte r twentiet h century . I  diagnos e (o r criticall y analyze ) ho w the 
constitutional principl e o f separation o f church and state contribute s t o the 
current orientatio n o f power withi n America n society. 1 How does the con-
stitutional concep t o f separatio n o f churc h an d stat e contribut e t o th e 
Christian dominatio n o f American society , includin g Christia n cultura l im-
perialism ove r religiou s outgroups , particularl y Jews? To pursue thi s analy -
sis, I  approac h th e proble m o f Christia n socia l powe r fro m thre e 
perspectives, whic h correspon d t o th e first  thre e section s o f thi s chapter . 
First, I  focus o n how symbolic power—especiall y i n the form o f language -
contributes t o Christian domination : how does the constitutional discours e 
of th e Suprem e Cour t i n religio n claus e case s sustai n thi s domination ? 
Second, I focus on structural power: how does the separation of church and 
state relat e t o th e structura l relation s withi n America n society ? Third , I 
examine th e relationship between symbolic  and structural power: especially , 
how doe s th e symbolis m o f the separatio n o f churc h an d stat e creat e a n 
ideology that simultaneously masks and legitimates Christian domination ? 

Two relate d points , mentione d i n chapte r 1 , should b e underscored a t 
this point . First , I  approach th e question o f power i n society fro m a  post -
modern perspective. 2 Unlik e a  modernis t approac h t o power , whic h typi -
cally locate s powe r i n som e consciou s o r intentiona l center , suc h a s an 
individual, a group of individuals, or a sovereign, a postmodernist approac h 
underscores tha t "powe r i s everywher e an d i n everyone." 3 Second , m y 
analysis of Christian power in American societ y entail s an extensive discus -
sion of antisemitism.4 Fro m a  postmodern standpoint , antisemitis m canno t 
be limite d t o intentiona l o r consciou s anti-Jewis h action s an d attitudes . 
Instead, antisemitism refer s broadl y to the intentional or unintentional, con -
scious or unconscious, hatred, dislike , oppression, persecution, domination , 
and subjugatio n o f Jew s qu a Jew s fo r whateve r reaso n o r motivation , 
whether it be religious, cultural, ethnic, racial, or political. 

S Y M B O L I C P O W E R 

Symbolism shoul d b e understood a s a technique fo r or a means o f imple-
menting powe r and , simultaneously, a s a consequence o r effec t o f power . 
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The mos t pervasiv e typ e o f symbolis m i s language.5 I n on e way , languag e 
represents a  techniqu e o f powe r becaus e word s directl y an d indirectl y 
implement power . Som e words , suc h a s thos e constitutin g a  promise o r a 
threat, amoun t t o performative acts , while othe r words trigge r certai n feel -
ings, actions , o r bot h i n th e interprete r (th e person hearin g o r readin g th e 
words).6 Fo r example , particula r word s ca n trigge r specifi c coerciv e an d 
violent socia l actions or practices: the legal discourse denying a  petition fo r 
habeas corpu s ca n lead to a  capita l defendant' s execution . Yet , in a  secon d 
way, languag e loom s a s a n eve n mor e direc t mean s o f implementin g 
power. A s Miche l Foucaul t says : "Discours e transmit s an d produce s 
power."7 Ou r "distinc t way s o f talking abou t an d interpreting events " con-
stitute th e shap e o f ou r ver y being-in-the-world. 8 Th e conceptua l distinc -
tions an d criteri a o f legitimatio n embedde d i n ou r discursiv e practice s 
shape ou r understanding s an d perception s o f socia l event s an d reality . 
Hence, i n thi s secon d way , languag e appear s a s a  techniqu e o f powe r 
because it helps to produce and reproduce meaning and thus socia l reality.9 

The philosophica l hermeneutic s o f Hans-Georg Gadame r elucidate s thi s 
power o f language. 10 Gadame r explain s tha t ou r prejudice s an d interests , 
derived from communa l tradition s (includin g th e cultur e an d histor y o f ou r 
community), simultaneousl y enabl e an d constrai n understandin g an d inter -
pretation.11 Prejudices an d interests open us to the possibility of understand-
ing: without prejudices an d interests, understanding an d communication ar e 
impossible. Bu t a t th e sam e time , ou r prejudice s an d interest s necessaril y 
constrain an d direc t ou r understandin g an d communication . One' s lif e 
within a community and its cultural traditions always limits or distorts one' s 
range o f vision—what on e ca n possibly perceive o r understand. In short , w e 
can neve r ste p outsid e th e horizo n o f ou r prejudice s an d interest s t o find 
some firmer  foundatio n fo r understanding. 12 Moreover , accordin g t o Gad -
amer, language i s the "medium " o f tradition an d understanding : "Languag e 
is the fundamental mod e o f operation o f our being-in-the-world an d the al l 
embracing for m o f th e constitutio n o f th e world." 13 Hence , fro m a  Gada -
merian perspective , language (a s tradition) appear s a s a  technique o f powe r 
insofar a s i t enable s an d constrain s (o r produces an d limits ) understandin g 
and meaning (an d hence social reality). 

Simultaneously, though , languag e appear s a s a  consequence o r effec t o f 
power. Accordin g t o Gadamer , w e ar e historica l being s wh o live  in tradi -
tion, jus t a s w e liv e i n a  community : traditio n i s no t a  thin g o f th e past ; 
rather, i t i s somethin g w e constantl y participat e in . Thus , w e constantl y 
constitute an d reconstitut e ou r traditio n an d henc e ou r languag e a s w e 
engage i n dialogica l understanding . Th e us e o f a  languag e i s recursive ; 
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language reproduce s itself . I n sum , then , languag e ca n b e understoo d a s 
both a  techniqu e an d a n effec t o f powe r because , o n th e on e hand , lan -
guage helps (re)produc e meanin g an d socia l reality, and on the other hand , 
language itself is part of the (re)produce d socia l reality.14 

Within an y large society , differen t culture s o r subculture s hav e thei r ow n 
distinctive (thoug h ofte n overlapping ) languages . Differen t (sub)culture s 
therefore offe r contrastin g discursiv e interpretation s o f socia l event s an d 
reality (or , i n effect , differen t socia l realities) . Ther e is , i n short , a  struggl e 
between discourses . Cultura l imperialis m arise s whe n on e discours e o r cul -
ture manages to dominate another.15 And when one culture emerges to thor -
oughly dominat e th e competin g (sub ) cultures, the n tha t dominan t cultur e 
exercises hegemoni c power . Tha t is , th e dominan t cultur e s o completel y 
controls the understanding o f socia l events and reality that it s understandin g 
becomes the normal, the neutral , and the natural. As Dick Hebdige declares , 
the dominan t cultur e tend s "t o masquerad e a s nature." 16 Th e contingen t 
assumptions and interpretations o f the dominant cultur e become tacit , invisi-
ble, o r appea r a s mer e commo n sense ; they becom e s o neatl y wove n int o 
the social fabric that they no longer are understood a s cultural or as manifes-
tations of power. In short, power hides behind its own productions. 

As discussed , w e constantl y constitut e an d reconstitut e ou r traditions : 
cultural tradition s therefor e ar e neithe r stati c no r permanent . Gadame r 
writes: "Even the most genuin e an d pure traditio n doe s not persis t becaus e 
of the inertia of what onc e existed . I t needs to be affirmed, embraced , culti -
vated."17 Like any cultural tradition, then, an imperialistic or hegemonic cul-
ture mus t constantl y b e reproduce d an d sustained . Fo r tha t reason , 
subcultural discourse s o r interpretation s o f realit y represen t "oppositiona l 
readings," deviant threat s t o th e comple x web of meanings enforce d b y the 
dominant culture. 18 Fo r th e imperialisti c cultur e t o maintai n it s dominan t 
position, i t must neutraliz e o r subdue an y such threats . One commo n tech -
nique fo r subduin g a  subcultura l discours e i s the redefinition o f the subcul -
ture—the redefinition o f the "Other."19 Thi s redefinition ca n occur in at least 
two differen t ways . First, the difference s betwee n th e dominan t cultur e an d 
the subcultur e ca n be denied . That is , the differenc e o f the Othe r i s denied ; 
the Othe r become s th e Same . Th e distinc t element s o f th e subcultur e ar e 
ignored o r obscure d a s th e dominan t cultur e imperialisticall y absorb s th e 
subordinate group. 20 Second, the dominant cultur e can actively exclude and 
objectify th e member s o f th e subcultura l group . Wit h thi s latte r for m o f 
redefinition, th e dominan t grou p ma y acknowledg e th e difference s o f th e 
subculture, but thos e difference s no w establis h the inferiority o f the subcul -
tural group. 21 In short , th e dominan t cultur e define s differenc e (fro m itself ) 
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as inferiority . I n man y instances , th e dominan t cultur e consign s th e mem -
bers of the subcultural group to a position beyond commo n decency , some-
times outsid e o f humanit y itself . Fro m th e perspective o f member s o f the 
dominant culture , such objectificatio n ca n seem to justify th e most heinou s 
emotional an d physica l abuse s o f th e subcultura l member s (for , afte r all , 
they ar e barel y huma n o r eve n les s tha n human) . Mos t important , wit h 
either form o f redefinition—denial o f difference, o r exclusion and objectifica -
tion—the dominan t cultur e attempt s t o defin e th e subculture  itself . Th e 
struggle between the dominant an d subcultural discourse s encompasse s the 
very being and social identity of the subcultural group and its members. 

This viewpoint partl y reveal s how Christian cultural  dominatio n ha s his-
torically produced antisemitism . For most o f the last two millennia, Christ -
ians hav e maintaine d a  positio n o f hegemoni c dominatio n i n wester n 
society by , in part, implementin g bot h form s o f redefinition t o subdu e th e 
threat o f a  Jewish subculture. 22 T o som e extent , th e differenc e betwee n 
Christianity an d Judaism lie s in the meaning  attributed t o the life and death 
of Jesus: to Christians , but not to Jews, Jesus was the Messiah an d the Son 
of God. 23 Consequently , th e New Testament , a s Christia n discours e (an d 
dogma), seek s t o subdu e th e threa t o f th e Jewish counter-discourse—th e 
Jewish refusa l t o accep t th e Christia n meanin g o f Jesus. A s discusse d i n 
chapter 2, the New Testament denie s the Jewish differenc e b y appropriating 
Jewish histor y an d th e Hebre w Bibl e (literall y rename d a s th e Ol d Testa -
ment) to support th e Christian interpretation o f reality (the coming o f Jesus 
as the Messiah). After Jesus' death , his followers searche d the Hebrew Bible 
for historica l passages tha t the y coul d interpre t t o sho w tha t Jesus' life and 
death a s the Messiah ha d been prophesied . The y sought , i n effect , t o den y 
or negate the Jewish understanding o f Judaic history in their effort t o bolste r 
the Christia n interpretatio n o f histor y a s leadin g t o Jesus a s th e Messiah . 
The New Testament, i n short , attempt s t o (re)defin e Judaism itsel f t o serv e 
Christian purposes. 

Furthermore, the New Testament objectifie s Jews and attempts to estab -
lish thei r inferiority . I n particular , th e New Testamen t oppose s a  worl d o f 
Christian spiritualit y t o a  worl d o f Judaic carnality . Indeed , accordin g t o 
Christian discourse , Jews refuse d t o accep t Jesus because , supposedly , the y 
were fro m th e Devil . Hence , th e Ne w Testamen t condemn s th e Jewis h 
world yet  nonetheless command s tha t Jews no t be physically coerce d int o 
converting to Christianity. The New Testament narrative therefore expressl y 
designates the Jews as deserving a fate of endless persecution and suffering— 
until they finally realize thei r blindnes s an d truly com e t o believe tha t Jesus 
was Christ . 
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The initia l redefinition o f Jews i n the New Testamen t ha s generate d an d 
appeared t o justif y man y subsequen t imperialisti c act s b y Christians . Fo r 
hundreds o f year s durin g th e Middl e Ages , Jews wer e persecuted , subju -
gated, an d sometime s eve n banishe d from  Christia n society . The y wer e 
forced t o wea r badge s o r othe r sign s o f identification , isolate d i n ghettos , 
and exile d from entir e countries . In twentieth-century Europe , the still-per -
sistent objectificatio n o f Jews facilitate d th e Holocaust . Averag e German s 
more readil y performe d thei r job s withi n th e moder n bureaucrati c stat e 
because the y fel t spirituall y an d emotionall y distan t from Jews, and eventu -
ally, of course , this distanc e wa s solidifie d b y the physica l isolatio n o f Jews 
in ghettos an d concentratio n camps . In sum, for nearly 2000 years of west -
ern history, Christian hegemonic power has been remarkably complete . 

In America today , the mor e commo n (thoug h no t solitary ) form o f anti -
semitic redefinition i s denial of difference. Many Christians seem to conside r 
Judaism t o b e merel y a  quirk y Protestan t sect : Chanukah , fo r example , 
becomes th e Jewish Christma s whe n Jews erec t Chanuka h bushe s (d o the y 
celebrate Easte r too?) . Christia n hegemon y an d th e concomitan t denia l o f 
difference ar e so complet e i n America tha t th e mos t egregiou s example s o f 
cultural imperialis m fad e t o invisibility . Jews mus t accep t th e public displa y 
of a  creche a s representative o f secula r American traditions . Jews mus t par -
ticipate (joyfully ) i n the annual Christmas party, play, carol singing, or what -
ever. Any  Jew wh o object s i s (tak e you r pick ) pushy , odd , a  kill-joy , o r 
ridiculous. Jews, afte r all , are (supposedly ) n o differen t fro m othe r (Christ -
ian) Americans; therefore, the y shoul d participate i n the "neutral " and "sec-
ular" social activities of the school , business, and community . In short, even 
the mos t blatant , ostentatious , and public celebratory symbol s o f Christian -
ity are considered neithe r extraordinar y no r offensive ; t o th e contrary , the y 
usually ar e accepted , condoned , an d sometime s eve n governmentall y 
financed. From thi s perspective , man y i f not mos t Christian s d o no t inten-
tionally oppres s o r discriminat e agains t Jews. Rather , Christia n American s 
(as wel l a s member s o f America n religiou s outgroups , suc h a s Jews) ar e 
born an d matur e withi n a  pervasivel y Christia n societ y tha t acculturate s 
them t o (immediatel y an d unconsciously ) understan d Christia n views , sym-
bols, an d activitie s a s th e neutral , normal , an d natural. 24 I n Gadameria n 
terms, the Christia n tradition s o f America produce Christia n prejudices an d 
interests in individuals. 

In interpretin g th e religio n clause s o f th e first  amendment , th e Suprem e 
Court contribute s t o thi s cultura l imperialis m b y explicitl y an d implicitl y 
using Christia n concept s t o explicat e th e constitutiona l provisions . I n 
Gadamerian terms , th e justice s understan d th e religio n clause s from  thei r 
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own horizo n constitute d b y (t o a  grea t extent ) Christia n prejudice s an d 
interests. Hence , a s discusse d i n chapte r 9 , th e Cour t emphasize s tha t th e 
first amendment protect s th e individual' s freedo m o f conscience , whic h i s 
grounded firmly on Protestant an d New Testamen t theology . Another strik -
ing exampl e i s the Court' s recentl y develope d "coercio n test " i n establish -
ment claus e cases . Unde r thi s test , whic h a  majorit y applie d i n Lee  v. 
Weisman, the governmen t act s unconstitutionall y i f i t coerce s anyon e "t o 
support o r participat e i n an y religio n o r it s exercise." 25 Thi s prohibitio n 
against governmenta l coercio n resonate s strongl y wit h th e New Testamen t 
injunction agains t coercin g Jew s t o conver t t o Christianity . Accordin g t o 
this Christia n theology , tru e Christia n fait h canno t b e forced , s o th e Cour t 
must interpre t th e religion clause s t o protec t th e individual' s abilit y to will -
ingly or voluntarily follow his or her conscience to Christ . 

The Court' s understandin g o f th e first  amendmen t i n Christia n term s i s 
most broadly evident in the metaphorical wall of separation between churc h 
and state , which the Cour t tend s t o stres s most strongl y in those case s tha t 
appear t o b e victorie s fo r religiou s outgroups . Whil e th e Cour t typicall y 
attributes thi s concep t t o Thoma s Jefferson , a  rationalis t an d deist , th e 
metaphor i s firmly grounded i n the Puritan symboli c imagery of separate o r 
bounded spheres , a s previousl y articulate d b y writer s suc h a s Roge r 
Williams an d John Locke . This bounded-sphere s imagery , i n turn , rest s o n 
the New Testamen t symboli c opposition betwee n distinc t world s o f Christ -
ian spirituality an d Jewish carnality , and th e related injunction agains t usin g 
temporal forc e t o compe l Jewish conversion . T o a  grea t extent , then , th e 
Court interpret s th e religio n clause s t o creat e a  wall o f separatio n betwee n 
church an d stat e becaus e o f thi s Christia n symbolism : i n orde r fo r religio n 
and governmen t bot h t o flourish,  th e churc h an d th e stat e mus t remai n 
within thei r respectiv e spheres . Thus , a s suggeste d i n th e Ne w Testament , 
the stat e mus t no t interfer e wit h religiou s affairs . Religiou s (Christian ) fait h 
cannot be sincere if coerced by civil or state officials; th e state, in effect, rep -
resents a  threa t t o religiosit y an d salvation . In addition , th e fli p sid e o f thi s 
relation became increasingly significan t a s the modern sovereig n stat e devel-
oped an d swelle d in importance: the churc h shoul d no t interfer e i n govern -
mental affairs . I n particular , advocate s o f a  stron g an d hig h wal l o f 
separation betwee n churc h an d stat e insis t tha t th e stat e canno t functio n 
properly i f political discours e an d governmenta l activitie s ar e influence d o r 
determined by religious faith. From this perspective, the modern democrati c 
state supposedly rests upon rationality—rationality shoul d ground public dis-
course and governmenta l actions—an d religious faith i s arational, if not irra -
tional. A s th e Cour t wrot e i n McCollum  v.  Board of  Education,  "th e Firs t 
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Amendment rest s upon th e premise tha t bot h religio n an d governmen t ca n 
best work to achieve their lofty aims if each is left free from th e other within 
its respective sphere." 26 

This Christian-derive d bounded-sphere s imager y als o ground s th e pub -
lic/private dichotom y tha t i s s o centra l t o religio n claus e cases . I n thi s 
manifestation o f th e bounde d spheres , th e carna l an d tempora l real m 
becomes th e publi c spher e o f secula r governmenta l action . Th e spiritua l 
realm o f Christia n fait h become s th e privat e spher e o f individua l religiou s 
action an d salvation . In  fact , quit e often , th e Court' s discours e i n religio n 
clause case s bolster s Christia n cultura l imperialis m b y construin g o r label -
ing oppressiv e Christia n display s an d revelrie s eithe r a s secula r o r a s pro -
tected private spher e activities. 27 When, for example , a particular activit y is 
defined o r coded a s private—as separate from government—the n th e consti -
tutional constraint s imposed upon stat e actors ar e rendered irrelevant . Thi s 
public/private dichotom y wa s crucia l i n Capitol  Square  Review  and 
Advisory Board  v. Pinette, decided in 1995 . The Cour t hel d that th e displa y 
of a  larg e Lati n (Christian ) cros s o n publi c propert y di d no t violat e th e 
establishment clause . The publi c property, a  "state-owned plaz a surround -
ing th e Statehous e i n Columbus , Ohio, " qualifie d a s a  traditiona l publi c 
forum becaus e "[fjo r ove r a  century th e squar e [had ] bee n use d fo r publi c 
speeches, gatherings , an d festivals. " More important , though , th e pluralit y 
opinion emphasize d tha t a  privat e actor , th e K u Klu x Klan , an d no t th e 
government ha d erecte d th e cross : "[P]rivat e religiou s expressio n receive s 
preferential treatment unde r the Free Exercise Clause . It is no answer to sa y 
that th e Establishmen t Claus e temper s religiou s speech . B y it s term s tha t 
Clause applie s onl y t o th e word s an d act s o f government . I t [doe s no t 
impede] purely private religious speech. " Thus, even when th e governmen t 
must gran t a  permi t t o a  speake r (a s i n Pinette),  the constraint s o f th e 
establishment claus e d o no t apply ; privat e actor s remai n fre e t o dissemi-
nate thei r Christia n message s o n publicl y owne d property . I n fact , quit e 
predictably, afte r th e distric t cour t issued an injunction permittin g th e Klan 
to erec t it s cross,  th e stat e "the n received , an d granted , severa l additiona l 
applications t o erec t crosses on [th e public plaza]."28 

Employment Division,  Oregon  Department of  Human Resources  v. Smith, 
when viewe d i n conjunctio n wit h Pinette,  elucidate s th e intimat e lin k 
between the public/private dichotom y an d Christian societa l domination. In 
holding tha t th e compellin g stat e interes t tes t shoul d no t b e use d i n mos t 
instances t o adjudicat e th e constitutionalit y o f laws o f genera l applicability , 
the Cour t acknowledge d tha t th e religiou s majorit y occasionall y migh t ac t 
through th e legislativ e proces s t o th e disadvantag e o f religiou s minorities . 
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Nonetheless, to the Court , this possibility was an "unavoidable consequenc e 
of democrati c government." 29 Thus , whil e th e Pinette  Cour t emphasize d 
that th e fre e exercis e claus e extend s preferentia l treatmen t t o privat e reli -
gious expression , th e Smith  Cour t declare d tha t th e free  exercis e claus e 
allows the majority , throug h legislation , t o restric t th e religious practices o f 
minorities. I f these tw o case s ar e read togethe r i n th e contex t o f America n 
society, they sugges t tha t th e fre e exercis e claus e extend s preferential  treat-
ment t o Christian  religious expressio n an d beliefs . Because th e overwhelm -
ing majorit y o f American s ar e Christian , mos t privat e religiou s expressio n 
will be Christian (an d protected b y Pinette), and mos t legislative actions wil l 
reflect Christia n beliefs and practices (an d be protected by Smith)? 0 

In a similar vein, when a  particular activity is defined o r coded a s secular, 
the activit y supposedl y ha s bee n remove d from  th e real m o f th e religiou s 
and i s therefor e legitimate d b y th e principl e o f separatio n o f churc h an d 
state. Despit e th e possibilit y tha t a  Jew o r a  membe r o f anothe r minorit y 
religion migh t experienc e o r perceive tha t ver y activity a s decidedly Christ -
ian, the declaratio n o f secularity (b y the Suprem e Cour t o r som e othe r em -
powered governmenta l acto r o r institution , suc h a s a school board) justifie s 
the activit y withi n th e dominan t discourse . An d quit e often , constitutiona l 
rhetoric imperialistically ignores religious outgroups and the oppressive con -
sequences o f Christia n activitie s an d symbol s fo r member s o f suc h out -
groups; ther e is , i n othe r words , a  denia l o f experience s an d perception s 
that diffe r fro m th e Christia n viewpoint . I n thi s manner , constitutiona l 
rhetoric effectivel y neutralize s o r normalize s man y commo n form s o f 
Christian societal domination by declaring or coding them to be secular. 31 

For example , i n McGowan  v.  Maryland  an d Braunfeld  v.  Brown,  th e 
Supreme Cour t uphel d th e constitutionalit y o f Sunda y closin g law s i n th e 
face of establishment an d free exercis e clause challenges. The Court claime d 
to identif y th e genera l sentiment s o f th e America n peopl e b y effacin g th e 
differences betwee n Christia n Americans and othe r Americans (th e plaintiff s 
in Braunfeld, for instance, were Orthodox Jews). 

[I]t is common knowledge that the first day of the week has come to have spe-
cial significance a s a rest day in this country. People of all religions and people 
with no religion regard Sunday as a time for family activity, for visiting friends 
and relatives, for late sleeping, for passive and active entertainments, for dining 
out, an d th e like . "  Vast masses of our  people, in fact, literally millions,  go ou t 
into the countryside on fine Sunday afternoons i n the Summer...." Sunday is a 
day apart from al l others. The caus e is irrelevant; the  fact exists. It would see m 
unrealistic fo r enforcemen t purpose s an d perhap s detrimenta l t o th e genera l 
welfare t o requir e a  Stat e t o choos e a  commo n da y o f res t othe r tha n tha t 
which most persons would select of their own accord. 32 
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The Cour t trivialize d th e lon g histor y o f Sunda y blu e laws , which showe d 
that the y originate d an d develope d t o suppor t Christia n beliefs . Accordin g 
to th e Court , th e governmenta l choic e o f Sunda y fo r a  da y o f mandate d 
rest was "o f a  secular rather than o f a  religious character." 33 Consequently , 
the Orthodo x Jewis h plaintiff s i n Braunfeld  wer e forced , i n effect , t o 
observe th e Christia n da y o f rest , Sunday , eve n thoug h thei r ow n sabbat h 
was Saturday . 

Based on simila r (thoug h perhaps mor e outrageous ) reasoning , in Lynch 
v. Donnelly th e Cour t hel d tha t th e public display o f a  creche doe s not vio -
late the establishment clause . The Court wrote : 

When viewe d i n th e prope r contex t o f the  Christmas Holiday season,  i t is 
apparent tha t . . . ther e is insufficient evidenc e to establish that the inclusion 
of the creche is a purposeful o r surreptitious effor t t o express some kind of 
subtle governmental advocacy of a particular religious message. In a pluralis-
tic society a variety of motives and purposes are implicated. The City . .. has 
principally taken note of a significant historical religious event long celebrated 
in the Western World. The creche in the display depicts the historical origins 
of this traditional  event long recognized a s a National Holiday Th e nar-
row question is whether there is a secular purpose for Pawtucket's display of 
the creche. The display is sponsored by the City to celebrate the Holiday and 
to depict the origins of that Holiday. These are legitimate secular purposes.34 

This passage illustrates how the Cour t used legal discourse to neutralize th e 
Christian message of a creche for purposes o f constitutional adjudication . I n 
the Court' s terms , Christmas—the Christia n holida y celebratin g th e birt h o f 
Jesus Christ—someho w become s secular . Th e Cour t code d (o r labeled ) 
Christmas a s a  traditiona l an d historica l event , an d th e ver y birt h o f Jesus 
himself become s merely the historical origin of that event . Hence, member s 
of religiou s outgroup s ar e symbolicall y absorbe d int o th e Christia n main -
stream so that they too must enjoy and celebrate "the" Holiday. 

Regardless o f how a  dominan t cultur e attempt s t o redefin e a  subcultur e 
and it s members—eithe r throug h denia l o f difference , o r exclusio n an d 
objectification, o r both—on e sympto m (an d cause ) o f redefinitio n i s th e 
silence (an d eve n invisibility ) o f th e Other . Member s o f th e subcultura l 
group g o unhear d (an d sometime s unseen ) b y member s o f th e dominan t 
cultural and othe r subcultura l groups . Indeed, in the face o f cultura l imperi-
alism, outgrou p member s sometime s figurativel y (an d sometime s literally ) 
stop speaking , so that there is nothing to be heard.35 In Lynch, fo r example , 
the Cour t supporte d it s conclusio n b y notin g that , prio r t o tha t lawsuit , 
nobody had complaine d abou t th e crech e even though i t had been publicly 
displayed fo r fort y years. 36 To the Court , thi s silenc e meant tha t th e crech e 
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had not generated dissension ; apparently , everybod y happil y supporte d the 
Christmas display . Th e Cour t overlooke d th e possibility , however , tha t 
Christian cultural  imperialis m ha d produce d th e silenc e o f religiou s out -
group members. Silence can bespeak domination, not consensus. 

S T R U C T U R A L P O W E R 

Although languag e i s both a  techniqu e an d an effec t o f power tha t con -
tributes to cultural imperialism, language simultaneously float s o r plays at a 
distance fro m power . Fo r instance , whe n th e Suprem e Cour t denie s th e 
habeas petitio n o f a  capita l defendant , th e consequence s tha t follo w ar e 
unrelated to the niceties of legal reasoning in the Court's opinion . The real-
ity o f a n executio n doe s no t tur n o n whethe r th e lega l doctrin e o r dis -
course mandate d a  particular conclusion . T o the contrary , th e justices o n 
the Suprem e Cour t exercis e powe r ove r habea s petitioner s no t necessarily 
because o f legal acume n o r judicial expertise , bu t rather becaus e the y are 
Supreme Cour t justices . Eac h justic e operate s fro m a  position o r rol e o f 
extraordinary power within the social institution o f the criminal justice sys-
tem.37 Fro m thi s perspective , then , w e see that powe r frequentl y i s struc-
tural. Tha t is , power "exist s i n relationships—i t ha s a primar y locatio n i n 
the ongoing , habitua l way s i n whic h huma n being s relat e t o on e anoth -
er."38 Individual s ofte n exercis e powe r no t because o f their persona l quali -
ties, abilities , o r knowledge , bu t becaus e the y occup y certai n relativel y 
embedded (thoug h contingent ) socia l role s tha t endur e withi n comple x 
social practice s an d institutions . T o b e sure , socia l role s d o no t exis t i n 
some pur e o r idealisti c sense ; the y ar e neithe r self-definin g no r define d 
solely through languag e (thoug h discours e contribute s t o the constructio n 
of socia l roles) . Rather , socia l role s ar e define d i n par t b y th e relation s 
between variou s institutiona l positions , tha t is , b y th e organizationa l 
scheme of the society. 39 

Furthermore, socia l role s d o no t merel y empowe r individuals , suc h a s 
Supreme Cour t justices , t o perfor m certai n actions ; socia l role s als o hel p 
produce perceptions, attitudes, and actions. In other words, social structure s 
and the resultant socia l roles a t least partly construc t o r constitute subject s 
(or persons). The very identity an d being o f an individual are partly consti -
tuted by the position o r role tha t he or she holds within the organizational 
scheme o f th e society—b y th e se t o f socia l relation s tha t th e individual' s 
position or role holds vis-a-vis other positions and roles. Hence, some femi -
nists emphasize tha t a  nurturing relationshi p betwee n paren t an d infant can 
produce certai n pro-socia l personalit y traits. 40 At the same time , however , 
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this perspective underscores that cruelty , hatred, and inhumanity are also (at 
least partly) socially produced through the structural organization o f society. 
An otherwis e ordinar y an d mora l perso n ca n readil y perfor m incredibl e 
atrocities o n other s i f placed i n the appropriat e socia l role . In one psychol -
ogy experiment , fo r example , subject s wer e divide d int o tw o groups , 
prisoners an d guards , wit h th e guard s havin g complet e contro l ove r th e 
prisoners. Beyond al l expectations , th e guard s enthusiasticall y fulfille d thei r 
authoritarian role s b y brutall y mistreatin g th e prisoners. 41 A s Iri s Mario n 
Young writes: 

Oppression [includin g cultural imperialism] in the structural sense is part of 
the basic fabric of a society, not a  function o f a few people's choice or poli-
cies. Yo u won' t eliminat e thi s structura l oppressio n b y gettin g rid  o f th e 
rulers o r makin g som e ne w laws , becaus e oppression s ar e systematicall y 
reproduced in major economic, political, and cultural institutions.42 

From thi s perspective , then , w e ca n understan d Christia n dominatio n 
and antisemitis m t o b e a t leas t partl y structural . Onc e again , then , anti -
semitism i s revealed to b e not merel y a  matter o f intentional discriminatio n 
against Jews; rather, individuals (typically , Christians) fulfil l thei r roles within 
an antisemiticall y structure d society— a societ y organize d i n a  manne r t o 
produce socia l relation s manifestin g antisemitism . Moreover , sinc e socia l 
structures partl y constitut e subjects , the antisemiti c structures embedde d i n 
society partl y construc t o r constitut e th e Christia n subjec t o r individua l t o 
be antisemitic. To be clear , I do not mea n that ever y Christian person inten -
tionally discriminate s agains t Jews, bu t rathe r tha t mos t Christian s partici -
pate i n cultural  imperialis m b y assumin g tha t certai n inherentl y Christia n 
symbols an d interpretation s o f socia l reality represen t th e normal , the neu -
tral, and the natural . And most Christian s participate i n cultural imperialism 
exactly becaus e the y ar e Christians . They occup y th e positio n o f Christia n 
(whether o r no t the y activel y practic e Christianity ) i n a  societ y hegemoni -
cally dominated by Christian culture and religion. 

It bear s emphasi s tha t th e conceptualizatio n o f socia l structure s shoul d 
not be reified. Socia l roles and structures do not exis t in some pure or ideal-
istic sense , no r ar e the y concret e o r materia l object s tha t exis t apar t fro m 
social relations. Rather, structures an d roles develop over time, through his-
tory, a s certai n socia l relation s ar e repeate d agai n an d again , becomin g 
entrenched (o r habituated ) i n evolvin g socia l practice s an d institutions . I n 
this sense , then, socia l structures ar e historically contingent : they depend in 
part o n what ha s come before , o n th e historical developmen t o f socia l rela-
tions. Consequently , th e structure s o f Christia n dominatio n i n America n 
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society are historically contingent . The structures arose and exis t because of 
the particular shap e an d movemen t o f American history . That contingency , 
though, does not make them any less real or significant. 43 

In th e previou s section , I  discusse d ho w th e lega l discours e o f th e reli -
gion clause s contribute s t o Christia n cultura l imperialism. Yet , once Christ -
ian imperialis m an d antisemitis m ar e reveale d t o b e als o structural , lega l 
discourse appear s i n a n alternativ e light , a s bu t on e facto r affectin g th e 
strength an d pervasiveness o f religion (Christianity ) i n society . In particular , 
insofar a s th e powe r o f Christianit y i s partl y structural , i t arise s fro m th e 
organization o f socia l relations, from th e daily , mundane socia l interaction s 
of individual s fulfillin g certai n socia l role s o r positions . Consequently , lega l 
discourse might , i n som e circumstances , hav e littl e effec t o n th e structure s 
of Christian domination i n America (o r on the societa l or de facto establish -
ment of Christianity). 

In a  comparativ e stud y o f religio n i n nineteenth-centur y Americ a an d 
England, Marti n Mart y observe s tha t th e program s an d function s o f th e 
disestablished churche s i n Americ a closel y resemble d thos e o f th e estab -
lished Churc h o f England.44 Thi s stud y suggest s tha t th e existenc e o r non -
existence o f a n officiall y (o r governmentally ) establishe d churc h doe s no t 
necessarily affec t th e powe r o f Christianit y pulsin g throug h th e socia l 
body; i n som e instances , officia l establishmen t migh t no t alte r th e degre e 
of Christia n cultura l imperialism . Hence , fo r example , durin g th e nine -
teenth century , eve n a s a  growin g numbe r o f state s disestablishe d thei r 
churches, America n Protestantis m becam e stronge r a s th e Secon d Grea t 
Awakening sprea d acros s th e country , an d over t antisemitis m increase d i n 
response t o Jewis h immigration . Perhap s mor e telling , toda y i n th e lat e 
twentieth century , th e Unite d States , of course , stil l has no officiall y estab -
lished churches , but i t is far more religious than any other western industri -
alized nation . An d th e religio n o f th e Unite d State s i s clearl y Christianity . 
Despite som e eb b i n th e religiosit y o f American s durin g th e 1960 s an d 
1970s, recent studie s sugges t tha t "nin e persons i n ten believ e Jesus Chris t 
actually lived , seve n i n te n believ e h e wa s trul y God , an d si x i n te n thin k 
one mus t believ e i n th e divinit y o f Chris t t o b e a  Christian . [Studie s als o 
document] consistentl y hig h level s o f belie f i n lif e afte r death , heaven , an d 
Christ's presence in heaven."45 Furthermore, statistics sugges t tha t th e edu -
cated are more religious than the uneducated : 

Among college graduates in this country, only 3% say they do not believe in 
God, while 77% report that their relationship with God is either "extremely 
close" o r "somewha t close. " Th e percentag e o f colleg e graduate s wh o 
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believe in life after death (76%) is the same as that for the general population, 
and th e percentag e o f colleg e graduate s wh o atten d churc h nearl y ever y 
week (30%) is slightly higher than the national average.46 

Unsurprisingly, wit h Christianit y bein g s o strongl y i f unofficiall y estab -
lished in America, even overt  antisemitism may be resurgent. While doubte d 
by some , th e conclusion s o f th e Anti-Defamatio n League' s 199 2 Audi t o f 
Anti-Semitic Incident s ar e alarming , eve n wit h th e cavea t tha t th e implica -
tions o f suc h socia l scienc e survey s ar e ambiguous . The AD L Audi t foun d 
that approximatel y 5 0 million Americans hold "strong" antisemitic beliefs. 47 

Worse still , these Americans "qualified" a s strongly antisemitic by answering 
affirmatively a t leas t si x ou t o f eleve n question s tha t teste d fo r over t anti -
semitism, suc h a s whether Jews ar e mor e willin g tha n other s t o us e shad y 
practices t o ge t ahead. 48 Man y mor e American s answere d on e o r mor e o f 
these questions affirmatively withou t reaching the number needed to qualif y 
as strongly antisemitic . For example , approximately 77. 5 million American s 
believe tha t Jews hav e to o muc h powe r i n th e Unite d States . Thus , in jus t 
over one decade , the proportion o f Americans believin g tha t Jews have to o 
much powe r ha s increased  from 1 0 percen t t o ove r 3 0 percent! 49 Sig -
nificantly, th e AD L Audit  doe s no t eve n attemp t t o measur e o r repor t th e 
number o f American s wh o harbo r antisemiti c attitude s bu t d o no t expres s 
them overtly , either because of social etiquette or because their antisemitism 
operates primarily a t a n unconscious o r unintentiona l level . At a  minimum , 
then, one should certainly be wary of claims that antisemitism in America is 
dying or dead. 50 

Specific report s o f antisemiti c incidents , includin g violenc e an d vandal -
ism, suppor t th e conclusio n tha t over t antisemitis m ha s bee n increasin g 
over the las t ten to fifteen years. From 198 8 to 1992 , the number o f antise-
mitic episode s o n colleg e campuses , usuall y involvin g graffit i an d hat e 
speech, grew by 110 percent. Throughout th e 1980s , the number o f attack s 
on o r defacement s o f Jewish homes , synagogues , an d communit y center s 
increased relativel y consistently . I n a  startlin g inciden t i n 1992 , a  dram a 
group a t a n Indian a hig h schoo l wa s presentin g a  play  abou t Jewish sur -
vivors o f th e Naz i concentratio n camps . Whe n th e non-Jewis h cas t wor e 
the Jewish star s from thei r costumes , they were subjecte d t o "flagran t anti -
semitism." On e cas t member stated : " I was in clas s and people were snick -
ering 'I hate Jews' and 'Jews killed Christ'." 51 

Overt antisemitis m eve n ha s begu n t o reemerg e a s a  politica l force . 
Whereas les s tha n twent y year s ag o a n obviousl y antisemiti c statemen t 
would hav e probabl y bee n fata l t o a  publi c life , i n politic s o r otherwise , 
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during th e 1980 s an d 1990s , politician s an d othe r publi c leader s hav e 
uttered antisemiti c remark s wit h fe w negativ e consequences. 52 I n som e 
prominent examples , Governor Kirk Fordice of Mississippi declared that th e 
United State s wa s a  "Christia n nation, " an d whe n aske d t o sa y instea d 
"Judeo-Christian," h e explicitl y refused. 53 Secretar y o f Stat e James Baker , 
responding t o America n Jew s wh o criticize d hi s anti-Israe l stance , said , 
"Fuck the m [th e Jews]. The y didn' t vot e fo r us." 54 Presidentia l candidat e 
Jesse Jackso n referre d t o Ne w Yor k Cit y a s "Hymietown." 55 Presidentia l 
candidate an d columnis t Pa t Buchana n charge d tha t th e Israel i Defens e 
Ministry an d it s "ame n corner " i n th e Unite d State s ha d promote d th e 
Persian Gul f War; Buchanan the n calle d Congres s a n "Israeli-occupied " ter -
ritory.56 Som e Christia n fundamentalis t leader s echoe d traditiona l antise -
mitic attitudes . Pa t Robertso n wrot e tha t ric h Jews hav e conspire d t o tak e 
over the world , an d Jerry Falwel l said , "A Jew ca n mak e mor e mone y acci -
dentally tha n yo u ca n mak e o n purpose." 57 A s th e 199 2 AD L Audi t con -
cludes: "In  th e world s o f politics , culture , an d education , Jew-baiting , 
anti-Semitic scapegoating and conspiracy accusations have become not onl y 
more common , bu t mor e casuall y tolerate d an d rationalize d . . . reflectin g 
[an] erosion of the taboo against open bigotry." 58 

With Christia n dominatio n an d antisemitis m bein g s o deeply entrenche d 
in the structure s o f American society , legal discourse—even Suprem e Cour t 
constitutional discours e o n th e religio n clauses—canno t completel y contro l 
the manifestatio n o f powe r i n th e religiou s realm. 59 Suprem e Cour t deci-
sions, one might say , are not self-executing : decision s holding, for example , 
that prayer s i n th e publi c school s ar e unconstitutiona l d o no t necessaril y 
beget th e eradicatio n o f publi c schoo l prayer s throughou t th e nation . Th e 
New York  Times reported i n 199 4 that , despit e the Cour t rulings , "prayer is 
increasingly a  par t o f schoo l activitie s from  early-mornin g moment s o f 
silence t o lunchtim e praye r session s t o pre-football-gam e prayer s fo r bot h 
players an d fans . [PJarticularl y i n th e South , religiou s clubs , prayer group s 
and pro-praye r student s an d communit y group s ar e makin g religio n an d 
prayer par t o f th e schoo l day. " In fact , th e Times  added , a  schoo l superin -
tendent in a town near Austin, Texas, was removed from offic e afte r issuin g 
a directiv e tha t prohibite d prayer s a t footbal l game s an d othe r schoo l 
events.60 In short , s o long a s the countr y remain s pervasively Christian , th e 
Court's abilit y t o chang e th e structure s (an d eliminat e th e symbols ) o f th e 
de facto establishmen t o f Christianit y i s highly questionabl e (assumin g tha t 
the Court actually wants to do so, which it does not).61 

Because Suprem e Cour t justice s ar e themselve s embedde d i n th e struc -
tures o f Christia n dominatio n i n American society , they tend t o reach deci -
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sions tha t manifes t an d the n reproduc e thos e ver y structures . Th e Court , 
more ofte n tha n not , interpret s th e concep t o f separatio n o f churc h an d 
state in a  manner tha t remain s consisten t wit h mos t practice s an d values of 
the dominant Christia n majority. This phenomenon i s most obvious in cases 
where the Cour t explicitl y relies on American history or traditions t o thro w 
light o n th e meaning o f the religion clauses . Christian dominatio n i s deeply 
rooted i n America n history , s o an y judicia l relianc e o n traditio n o r histor y 
inevitably will result in the constitutional approva l of Christian practices and 
values. Predictably, then , in Marsh v. Chambers,  the Cour t uphel d th e prac-
tice o f having a  publicly paid chaplai n ope n stat e legislative session s with a 
prayer, even though th e same Protestant ministe r had served as chaplain fo r 
sixteen consecutiv e years . The Cour t stresse d tha t th e us e o f suc h publicl y 
paid chaplain s wa s a  commo n traditio n i n stat e an d federa l legislature s 
throughout America n history.  Similarly , i n Lynch  v.  Donnelly,  th e Cour t 
relied upo n a  histor y o f governmenta l entwinemen t wit h religio n (Christi -
anity) t o guid e th e applicatio n o f th e Lemon  test . Consequently , th e Cour t 
managed t o conclude that the governmental displa y of a creche was secular , 
did no t advanc e religion , an d wa s thu s constitutional . I n thes e an d simila r 
cases, th e Court' s relianc e o n histor y tend s t o giv e a  constitutiona l impri -
matur to the preexisting structure s of American society—to the structures of 
Christian domination . Indeed, in Marsh, the Cour t stresse d that i t sought t o 
acknowledge "belief s widel y hel d amon g th e people o f thi s country" ; suc h 
beliefs unavoidably manifest Christia n values and practices.62 

T H E I N T E R A C T I O N O F S Y M B O L I C A N D S T R U C T U R A L P O W E R 

The relatio n betwee n symboli c an d structura l powe r i s complex , an d I  d o 
not preten d t o offe r her e a  complet e analysi s o f tha t relationship . Mos t 
briefly, symboli c power help s reconstruc t th e socia l relations tha t generat e 
societal structure s bot h directl y (fo r instance , b y codin g th e existenc e o f 
certain socia l roles ) an d indirectl y (fo r instance , b y providing rhetori c tha t 
hides the structura l imposition o f power). Simultaneously, structura l powe r 
helps reconstruct languag e an d othe r symbol s because structure s hel p pro-
duce both th e individual (wh o uses language appropriat e t o hi s or her role) 
and the entir e socia l system (whic h provides the environmen t fo r nurturin g 
the symbols o f that socia l system by , for example , partly determining wha t 
social role s carr y sufficien t powe r t o strongl y influenc e th e meaning s o f 
particular symbols). 63 

In the previous chapter , I  discussed ho w th e Cour t consistentl y concep -
tualizes religio n i n Christia n terms , eve n i n case s tha t strongl y enforc e th e 
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separation o f churc h an d state . Th e interactio n o f structura l an d symboli c 
power furthe r illuminate s thi s phenomenon . I n particular , member s o f th e 
Supreme Cour t occup y certai n structure d role s i n America n society : the y 
are justices , and  the y ar e usuall y Christian , mos t ofte n Protestant . A s jus-
tices, the y wield tremendous power (eve n if they canno t alon e chang e soci -
ety), an d a s Christians,  they wiel d thei r judicia l powe r fro m th e dominan t 
religious an d cultural  position withi n America n society . Thus , even in deci-
sions tha t see m t o protec t religiou s outgroups , th e justices typicall y under -
stand and present religion in predominantly Christia n terms. 

Many commentator s clai m tha t Engel  v. Vitale exemplifies th e dominan t 
story o f th e separatio n o f churc h an d state . Engel,  i t i s argued , demon -
strated tha t th e establishmen t claus e protect s religiou s outgroup s becaus e 
the Cour t hel d tha t i n th e publi c school s eve n nondenominationa l prayer s 
could no t b e forced o n non-Christians , agnostics , and atheists . But eve n in 
Engel, th e justice s reiterate d th e "principle " o f separatio n o f churc h an d 
state with language tha t unwittingly re-presented an d reinforced a  Christian 
and specificall y Protestan t worl d view : "Th e Establishmen t Claus e . . . 
stands a s a n expressio n o f principl e o n th e par t o f th e Founder s o f ou r 
Constitution tha t religion is too personal, too sacred , too holy , to permit it s 
'unhallowed perversion ' by a civi l magistrate."64 By contrasting th e "perver -
sions" wreaked b y civi l magistrates wit h th e holines s o f religion , th e Cour t 
echoed th e Ne w Testamen t oppositio n betwee n th e carna l worl d o f th e 
condemned Jew s an d th e spiritua l worl d o f th e save d Christians . Th e 
Court's symboli c imager y implicitl y suggeste d tha t a  worl d o f Christia n 
spirituality mus t b e protecte d fro m th e poiso n o f th e carna l an d tempora l 
(Jewish) world . Moreover, b y suggesting tha t religio n is a highly "personal " 
matter, th e justices ' rhetoric resonated wit h th e Christia n focu s o n individ -
ual salvation and the especially Protestant emphasi s on individual choice. 

One of the most important ways in which symbolic and structural power 
can interac t i s t o produc e ideology : symbolism , usuall y languag e (dis -
course), that eithe r justifies , legitimates , explains , masks , o r render s uncon -
troversial particular structured socia l relations.65 In the context o f separation 
of church and state , the constitutiona l discours e o f the religion clauses bot h 
masks an d legitimate s Christia n hegemony . Th e dominan t stor y o f churc h 
and stat e maintain s tha t th e religio n clause s o f th e Constitutio n protec t 
minority religion s agains t oppression . Supposedly , th e principl e o f separa -
tion o f churc h an d stat e secure s religiou s libert y full y an d equall y fo r all , 
including religious outgroups. Hence, the story continues (i n its post-World 
War II incantation), to safeguar d th e all-important principle of separation o f 
church an d state , th e Suprem e Cour t stand s vigil , enforcin g th e religio n 
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clauses b y ensurin g tha t th e governmen t doe s no t becom e overl y involve d 
in religion. Yet, contrary to the rhetoric of the dominan t story , the structur e 
of America n societ y constantl y produce s an d reproduce s Christia n hege -
monic domination , regardles s o f governmenta l involvemen t o r noninvolve -
ment i n religion. In other words , constitutiona l discours e furnishes a  facad e 
of governmental neutrality and individual religious freedom, bu t behind tha t 
legitimating facade , Christia n cultural  imperialis m pulse s throug h th e socia l 
body of America. 

After Employment  Division,  Oregon  Department of  Human Resources  v. 
Smith, fo r example , a  la w o f genera l applicabilit y tha t burden s religiousl y 
motivated conduc t wil l b e hel d unconstitutiona l unde r th e fre e exercis e 
clause onl y i f th e governmen t intentionall y cUscriminate d o n th e basi s o f 
religion.66 Based on this intent requirement, if the complainant canno t prove 
that th e governmen t ha s acte d culpably , the n th e Cour t supposedl y mus t 
conclude that the government acte d neutrally and therefore constitutionally . 
But thi s inten t requiremen t fail s t o accoun t fo r perhap s th e mos t pervasiv e 
manifestation o f Christia n imperialis m i n Americ a today—namely , uncon -
scious religiou s oppression , an d mor e specifically , unconsciou s anti -
semitism. As discussed in the preceding section s on symboli c and structura l 
power, antisemitis m ofte n i s no t intentiona l o r conscious , bu t rathe r i s a 
product o f acculturatio n an d structura l relation s tha t frequentl y operat e a t 
an unconsciou s level. 67 Hence , unde r th e curren t fre e exercis e doctrine , 
governmental action s manifesting unconsciou s antisemitis m mos t likel y will 
be deeme d constitutiona l an d therefor e legitimat e i n America n society . 
Moreover, th e Court' s establishmen t claus e doctrin e operate s similarly . 
Under the Lemon tes t (an d perhaps under the endorsement tes t as well), the 
Court mus t inquir e int o th e purpose s an d effect s o f governmenta l action . 
Yet, the Cour t ha s been conspicuousl y hesitan t t o strik e dow n governmen -
tal action s based  solel y o n thei r effects , s o th e Lemon  inquir y mos t ofte n 
focuses o n the purpose prong.68 As with the free exercis e doctrine, this judi-
cial focu s o n governmenta l purpose s o r intention s wil l lea d th e Cour t t o 
grant constitutiona l approva l and legitimacy to actions that manifes t uncon -
scious antisemitism . 

County of  Allegheny v.  American Civil  Liberties Union  furthe r illustrate s 
in a n interestin g fashio n ho w constitutiona l discours e ca n legitimat e 
Christian cultural  imperialism . Th e Cour t hel d tha t th e publi c displa y o f a 
creche violate d th e establishmen t clause . Althoug h thi s holdin g migh t ap -
pear t o recogniz e th e stron g Christia n symbolis m o f Christma s an d Christ -
mas displays—includin g a  creche—th e Cour t nonetheles s noted : "Th e 
presence o f Santas  or othe r Christmas  decorations elsewher e i n the count y 
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courthouse . . . fai l t o negat e th e endorsemen t effec t o f th e creche . Th e 
record demonstrate s clearl y tha t th e creche , wit h it s flora l frame , wa s it s 
own displa y distinct from an y other decoration s o r exhibitions in the build -
ing."69 Hence , the Cour t hel d tha t a  creche standin g alon e i s religious, bu t 
in s o doing , th e Cour t legitimate d a s secula r th e displa y o f man y othe r 
Christmas symbols , such as a Santa Claus and a Christmas tree. 70 These are, 
to b e sure , Christian  symbols : a s Winnifre d Faller s Sulliva n notes , item s 
such a s a  Santa , a  tree, and th e lik e ar e "th e ver y stuf f o f ritua l an d o f reli -
gious symbolism." 71 I n fact , th e Cour t bizarrel y suggeste d tha t a  crech e 
would b e rendere d secula r i f i t wer e displaye d with  suc h othe r Christma s 
decorations. (O n a  personal note , I have known man y Jewish childre n wh o 
wanted a  Christma s tre e o r t o visi t wit h Sant a Claus , bu t I  hav e neve r 
known an y Jew who believed that Christmas , Christmas trees , or Santa was 
Jewish or anything other than Christian. ) 

Derrick Bell' s interest-convergenc e thesi s help s t o furthe r elaborat e th e 
ideological quality of religion clause jurisprudence. According to Bell , African 
Americans historicall y hav e gaine d socia l justic e onl y whe n thei r interest s 
happened t o converg e with the interests o f the white majority . Fo r example , 
Bell argue s tha t th e Suprem e Cour t decide d Brown  v.  Board of  Education 
not because it was morally or legally right, but because i t coincided with th e 
interests o f middle - an d upper-clas s whites. 72 I f we attemp t t o transfe r thi s 
interest-convergence thesi s t o th e real m o f religion , an d specificall y t o th e 
separation o f church and state , then we ca n generalize and enhance the the -
sis, understanding it anew as representing a  technique of power. 

The doctrin e o f separatio n o f churc h an d stat e assume s tha t th e govern -
ment pose s th e greates t threa t t o religiou s liberty . Thi s assumption , a s dis -
cussed, arise s largel y fro m th e Ne w Testamen t dichotom y betwee n a 
spiritual worl d an d a  tempora l an d carna l world . I n pre-capitalis t an d pre -
democratic societies , moreover, despoti c state s ofte n establishe d officia l reli -
gions, force d individual s t o suppor t thos e favore d religions , an d thereb y 
frequently provoke d civi l strife . Nonetheless , th e moder n (postmodern? ) 
democratic state represents little threat to a  hegemonically dominan t cultura l 
group, suc h a s Christian s i n America . Quit e simply , i n a  democrac y domi -
nated b y Christian s an d includin g a  plurality o f Christia n sect s an d groups , 
the governmen t rarel y (i f ever ) ca n muste r th e despoti c powe r t o oppres s 
Christians qua Christians (o r to oppress specific groups of Christians).73 

The moder n democrati c state , however , readil y ca n muste r th e despoti c 
power t o oppres s religiou s outgroup s suc h a s Jews . Thi s realizatio n 
underscores tha t religiou s outgroup s benefit , a t leas t t o som e degree , from 
the separatio n o f churc h an d state . I n th e America n democracy , th e 
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overwhelming Christia n majorit y largel y control s th e government , i f onl y 
because o f shee r numbers . To the exten t tha t th e constitutiona l doctrin e o f 
separation o f churc h an d stat e actuall y prevent s th e Christian-dominate d 
government fro m activel y an d directl y conjoinin g wit h o r bolsterin g reli -
gion, the n Christianit y canno t b e impose d o n member s o f outgrou p reli -
gions throug h th e instrumentalit y o f th e government . An d t o b e sure , th e 
courts d o occasionall y interpre t th e religio n clause s t o preven t a  conjunc -
ture of Christianity and government. As discussed in chapter 9, a number of 
cases can be characterized a s victories for religious outgroups . For example, 
in Abington School  District v. Schempp, the Cour t hel d tha t th e recitation o f 
the Lord' s Praye r i n publi c school s i s unconstitutional. 74 Likewise , i n 
Edwards v.  Aguillard, the Cour t hel d as unconstitutional a  state statut e tha t 
required publi c school s t o teac h creatio n scienc e whenever the y taugh t th e 
theory of evolution.75 Nevertheless, while the separation of church and state 
occasionally protect s minorit y o r outgrou p religions , tha t protectio n ofte n 
dwindles int o a  limited , hypothetical , o r eve n nonexisten t refuge . Thus , a s 
noted, man y case s ca n b e characterize d a s losse s fo r religiou s outgroups . 
Christianity ca n be imposed o n members o f outgroup religions through th e 
instrumentality o f the government s o long as legal discourse labels or code s 
the governmenta l actio n a s secula r o r private . Governmenta l action s con -
ducted i n th e guis e o f secularity , fo r instance , ca n endorse , propagate, an d 
otherwise suppor t Christianit y because , fro m th e perspectiv e o f constitu -
tional doctrine , th e governmen t ha s no t impermissibl y conjoine d wit h reli -
gion (since the governmental action is considered non-religious). 76 

Recalling Derric k Bell' s interest-convergenc e thesis , w e no w ca n under -
stand wh y th e separatio n o f churc h an d stat e ofte n provide s onl y minima l 
benefits t o outgrou p religion s suc h a s Judaism. To a  great extent , outgrou p 
religions benefit when (o r because) their interests happen to converge or cor-
respond wit h the interest s o f Christians . The benefit s t o outgroups , in othe r 
words, are incidental,  while the primary  benefits o f separation o f church an d 
state flow,  i n fact , t o Christianity , th e hegemonicall y dominan t religio n i n 
America. Furthermore , whil e th e accrua l o f primary benefit s t o Christianit y 
occasionally entail s incidenta l benefit s fo r outgrou p religions , i t als o fre -
quently impose s certai n cost s o n thos e outgrou p religions . For instance , a s 
the discussio n o f ideolog y suggests , th e principl e o f separatio n o f churc h 
and stat e simultaneousl y benefit s Christianit y an d harm s minorit y religion s 
by furnishing a  facade o f governmental neutralit y an d religious freedom tha t 
hides an d legitimate s th e Christia n cultura l imperialis m tha t pulse s throug h 
the America n socia l body. 77 Indeed , th e concep t o f neutralit y tha t lie s en -
trenched i n th e Court' s curren t understandin g o f th e separatio n o f churc h 
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and stat e forestall s considerin g seriousl y tha t th e religion clause s migh t pro -
hibit governmenta l comminglin g wit h Christianit y (th e church)  while none -
theless allowin g governmenta l succo r t o outgrou p religions , whic h ar e 
otherwise subject to the hegemonic domination of Christianity. 78 

The Cour t recentl y face d thi s ver y proble m an d reacte d predictably . I n 
Board of Education ofKiryasJoel  Village  School District v. Grumet,  th e stat e 
of Ne w Yor k statutoril y create d a  specia l schoo l distric t followin g th e 
boundary line s o f th e Villag e o f Kirya s Joel. Al l the resident s o f th e villag e 
belonged t o a  smal l Jewish sect , th e Satma r Hasidim . Th e Satmar s sen t 
most o f thei r childre n t o privat e religiou s schools , bu t thes e school s wer e 
unable t o provid e adequat e facilitie s fo r handicappe d children . Whe n th e 
Satmars initiall y sen t thes e childre n t o publi c school s i n neighborin g com -
munities, th e childre n suffere d "panic , fear , an d traum a . . . i n leavin g thei r 
own communit y an d bein g wit h peopl e whos e way s wer e s o different." 79 

New York therefore create d th e specia l public school distric t s o that th e vil-
lage could operat e a  publicly funded schoo l fo r th e handicapped children. 80 

The Cour t held , however , tha t th e stat e ha d violate d th e establishmen t 
clause becaus e th e statut e wa s no t neutral : stat e assistanc e o f th e Satma r 
Hasidim offende d th e "principl e a t th e hear t o f th e Establishmen t Clause , 
that governmen t shoul d no t prefe r on e religio n t o another , o r religio n t o 
irreligion." Thi s reasonin g underscore s tha t th e Cour t refuse s t o recogniz e 
differences betwee n th e socia l realitie s o f mainstrea m Christian s an d out -
group sect s suc h a s th e Satma r Hasidim. 81 T o th e Court , neutralit y i s th e 
criterion fo r constitutionality , ye t i n a  hegemonically Christia n societ y suc h 
as America, "neutrality" equals Christianity . 

The link between neutrality and Christianity becomes eve n clearer when 
Grumet i s compare d wit h Rosenberger  v.  Rectors  and  Visitors  of  the 
University of  Virginia,  decided i n 1995 . Onc e agai n emphasizin g govern -
mental neutrality , the Rosenberger  Court hel d tha t th e establishmen t claus e 
did no t prohibi t th e Universit y o f Virgini a fro m fundin g a n explicitl y 
Christian magazin e create d an d ru n b y students . Th e Christia n natur e o f 
the magazine was undisputed: i t expressly challenged "Christian s t o live , in 
word an d deed , accordin g t o th e fait h the y proclai m an d t o encourag e 
students t o conside r wha t a  persona l relationshi p wit h Jesu s Chris t 
means."82 I n dissent , Justice Soute r unequivocall y characterize d th e maga -
zine a s evangelica l proselytization. 83 Nonetheless , th e majorit y reasone d 
that th e governmenta l actio n wa s neutral  becaus e th e universit y funde d 
other studen t activitie s a s wel l a s th e magazine . I n fact , th e Cour t state d 
that i f th e universit y faile d t o fun d th e magazine , th e universit y "coul d 
undermine th e ver y neutralit y th e Establishmen t Claus e requires." 84 Thus , 
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by ostensibly enforcin g governmenta l neutrality , the Court—firs t i n Grurnet 
and the n i n Rosenberger— reinforced Christian hegemony. 85 Accordin g t o 
the Court , neutralit y prohibite d Ne w Yor k fro m creatin g a  publi c schoo l 
for the handicapped childre n o f a  small and insular Jewish sect , yet neutral -
ity als o someho w demande d tha t Virgini a fun d a  magazin e devote d t o 
Christian proselytizing . 

The Court' s insistenc e o n governmenta l neutralit y supposedl y prevent s 
the justices from expressl y considering the orientation o f power in American 
society. T o th e Court , th e Christia n dominatio n o f Americ a shoul d no t 
explicitly affec t th e interpretation o f the religion clauses—though , a s I argue, 
the Christia n dominatio n o f America implicitl y o r unconsciousl y shape s th e 
Court's understandin g o f th e first  amendment . Yet , becaus e th e Cour t 
refuses t o expressl y acknowledg e Christia n domination , th e justice s readil y 
equate Christia n an d Jewish symbols—fo r instance , deeming a s constitution -
ally equivalen t th e governmenta l display s o f a  crech e an d a  Jewish meno -
rah.86 But , o f course , the governmenta l display s o f a  creche an d a  menora h 
do no t carr y equa l symboli c weight s exactl y becaus e o f th e orientatio n o f 
power i n America n society—exactl y becaus e o f Christia n domination . Mos t 
broadly, th e effec t o r significanc e o f a  particular symbol—a s a  manifestatio n 
of power—depend s partl y o n ho w i t align s wit h othe r contemporaneou s 
forces o r manifestation s o f power . Whe n a  Jew see s a  governmentall y dis -
played creche , h e o r sh e understand s th e crech e withi n th e contex t o f 
Christian imperialism . A  Jew likel y experience s th e crech e a s having signifi -
cant symboli c weigh t becaus e i t i s ye t another  affirmatio n o f Christia n 
power, becaus e i t stand s i n a  consisten t lin e wit h (o r pointing i n th e sam e 
direction as) other symbols and structures establishing Christia n domination . 
As such , th e crech e migh t readil y caus e a  Jew t o fee l humiliated , angry , 
speechless, excluded, or alienated. When, on the other hand, a Christian sees 
a governmentally displaye d menorah, he or she probably experiences it quite 
differently.87 Th e menora h i s not aligne d consistentl y wit h mos t othe r sym -
bolic or structura l manifestation s o f power in American society . To the con -
trary, th e governmenta l displa y o f a  menora h conflict s wit h th e usua l 
symbolic and structura l component s o f Christian dominatio n (excep t insofa r 
as the menorah serves an ideological function). Consequently , to a  Christian, 
the potentia l symboli c powe r o f th e menora h i s neutralized ; th e menora h 
rarely wil l carr y significan t force . Man y Christians , undoubtedly , wil l no t 
even know what th e menorah is or what i t stands for. Put in simple terms, a 
Christian chil d who occasionally sees a menorah is not going to come hom e 
and ask her parents i f they can celebrate Chanukah o r become Jewish. But a 
Jewish child who constantly  is exposed t o Christma s display s and constantl y 



A SYNCHRONI C ANALYSI S O F TH E SEPARATIO N O F CHURC H AN D STAT E 27 7 

is told about Christmas is, quite possibly, going to come home at some point 
and as k for a  Christmas tree , if not t o full y celebrat e Christmas . In short , i n 
American society , ther e i s a  differenc e betwee n bein g Christia n an d Jewish. 
Yet th e Cour t steadfastl y ignore s thi s differenc e b y claimin g t o insis t upo n 
governmental neutrality, and in so doing, the Court contribute s to the repro-
duction of Christian domination . 

Once one recognizes the relation between , on the one hand, the orienta -
tion o f power i n America n societ y and , o n th e othe r hand , th e interpreta -
tion of the separation of church and state , some of the Court' s decisions are 
thrown int o a  differen t light . A s mentioned , fo r example , Lee  v.  Weisman 
might b e considere d a  goo d cas e fro m th e perspectiv e o f religious minori -
ties: Weisman , a  Jew, wo n th e case , a s th e Cour t hel d tha t publi c school s 
violate th e establishmen t claus e b y havin g clerg y delive r invocatio n an d 
benediction prayer s a t graduatio n ceremonies . Yet , one ca n easil y overloo k 
that a  rabbi an d not a  Christian preacher or priest, had delivered the prayers 
in tha t case . Thus, i f limited t o it s precise facts , Weisman  held tha t a  rabb i 
cannot constitutionall y delive r graduatio n prayers . Mor e significant , th e 
Court neve r considere d th e possibilit y that , i n America , havin g a  rabb i 
deliver prayer s a t graduatio n i s not  equivalen t t o havin g a  membe r o f th e 
Christian clerg y do the same . Because a  rabbi delivers graduation prayer s in 
the face of Christian domination , so to speak , the rabbi's words d o not hav e 
the sam e symboli c impor t tha t a  Christia n clergyman' s word s woul d have . 
The Christia n clergyman' s prayers , afte r all , woul d b e delivere d wit h th e 
support o f and no t i n opposition t o Christia n domination . Quit e simply , in 
America, is there any real  chance tha t th e government woul d giv e excessive 
and systematic support t o Judaism} Indeed, if one recalls the factual circum -
stances that led up to the case , the reason a  rabbi was saying the graduatio n 
prayers in the first place was that the public school principal, Lee, sought t o 
co-opt th e complainant , Weisman . Weisman ha d bee n distraugh t becaus e a 
Baptist minister had delivered distinctly Christian prayers at his older daugh-
ter's graduation. When Weisman's younger daughter approached he r gradu-
ation fro m middl e school , Weisma n sough t t o avoi d a  recurrenc e o f thi s 
humiliating situation . Consequently , Weisma n aske d Le e whethe r a  clergy -
man woul d b e deliverin g prayers . Then , onl y becaus e o f Weisman' s 
inquiries, Le e decide d t o hav e a  rabb i sa y th e prayers . Le e assume d tha t 
Weisman woul d no t an d coul d no t complai n i f a rabb i offered th e prayers . 
In effect , Le e seeme d t o b e invitin g Weisma n t o temporarily  joi n th e 
Christian ingroup, and in so doing, Lee expected Weisman to be grateful fo r 
the opportunity . Weisma n nonetheles s wa s dissatisfied . O f course , th e 
Court's interpretatio n o f th e separatio n o f churc h an d stat e i n Weisman 
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effaced thes e factua l circumstances , a s wel l a s th e potentia l difference s 
between having a  rabbi and a  Christian clergyma n delive r the prayers.88 For 
the Cour t t o d o otherwise would require i t to acknowledg e tha t America is 
a d e facto Christia n nation an d tha t governmenta l neutralit y actuall y repro-
duces Christia n hegemony . T o d o otherwise , tha t is , woul d requir e th e 
Court t o admi t tha t th e dominan t stor y o f church an d stat e is a myth, tha t 
religious outgroups do not enjoy religious freedom equall y with Christians. 

The Court , o f course , canno t an d wil l not tak e thi s step . Yet, religiously 
charged politica l event s consistentl y revea l th e bankruptc y o f th e dominan t 
story. For example, constitutional challenges to traditional Christian practices 
still provok e hostil e reaction s from  man y citizens . I n Lynch  v.  Donnelly, 
when th e American Civi l Liberties Union first filed suit challengin g th e con -
stitutionality o f th e governmentaU y displaye d crech e i n Pawtucket , Rhod e 
Island, man y citizen s an d official s reacte d immediatel y an d angrily . Th e 
mayor, Dennis M. Lynch, denounced the suit as "a petty attack aimed at tak-
ing Christ out o f Christmas."89 The Pawtucket Evening Times  labeled the suit 
"absurd," and over 90 percent o f the mail and telephone call s to the city and 
the ACLU supporte d th e cit y and the practice o f displaying the creche. 90 At 
one point , Mayo r Lync h defende d th e city' s crech e wit h word s tha t ironi -
cally echoed the dominant stor y of church and state: 

One of the reasons my ancestors cam e to th e United State s was to escap e 
religious persecution an d t o liv e in a  country wher e the y wer e guarantee d 
freedom o f speec h an d religion . Thes e freedom s hav e mad e thi s countr y 
strong. [T]h e peopl e o f Pawtucke t hav e bande d togethe r t o rene w thos e 
views and to claim the rights for their children and grandchildren.91 

Despite Lynch' s rathe r typica l views , the distric t cour t struc k dow n th e 
display of the creche as unconstitutional. Unperturbed , though , Lynch pro-
ceeded t o sho w tha t eve n th e judicia l enforcemen t o f th e establishmen t 
clause canno t sto p publi c display s o f Christia n symbols . Whe n n o longe r 
the mayor , Lync h helpe d for m a  non-governmenta l grou p (Citizen s Com -
mitted t o Continuin g Christmas) , whic h bough t th e crech e fro m th e cit y 
and erecte d i t nearby. Othe r communitie s acte d similarly . These communi -
ties, o f course , relie d o n th e public/privat e dichotom y t o insulat e the m 
from constitutiona l scrutiny : perhap s th e governmen t coul d no t displa y a 
creche a t Christmas , bu t a  private (non-governmental ) acto r coul d exhibi t 
the sam e crech e i n a n are a ope n t o th e public . Regardless , th e Suprem e 
Court, o f course , eventuall y reverse d th e decisio n o f th e distric t court , 
which th e cour t o f appeal s ha d affirmed . T o th e Suprem e Court , Mayo r 
Lynch ha d bee n correct : th e separatio n o f churc h an d stat e embodie d i n 
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the religion clause s o f th e firs t amendmen t di d not ba r even a  governmen -
tal display of a creche. 

To be clear, I am not suggestin g that constitutiona l principles such as the 
separation o f churc h an d stat e d o no t exis t a t all . Rather , constitutiona l 
principles ca n exist , bu t the y necessaril y aris e fro m a  cauldro n o f politica l 
and socia l interests : thos e interest s the n constitut e th e elementa l compo -
nents of the principle.92 Even if such a principle eventually becomes a  causal 
factor withi n society , th e principl e retain s it s elementa l component s (albei t 
altered i n form ) an d thu s seldo m acutel y contravene s th e interest s tha t 
engendered it . Consequently, in the context o f American society , the princi-
ple o f separatio n o f churc h an d stat e shoul d b e understoo d largel y a s a 
political and religious development tha t primarily benefits th e dominant reli-
gion, Christianity . Benefit s occasionall y flo w t o outgrou p religions , bu t 
those benefits typicall y are incidental, not primary. Moreover, the separatio n 
of churc h an d stat e sometime s disadvantage s outgrou p religion s i n distinc t 
ways. Befor e concluding , I  wil l discus s thre e additiona l way s i n whic h th e 
ostensible principl e o f separatio n o f churc h an d stat e benefit s Christianit y 
and harms minority religions, including Judaism. 

First, th e principl e o f separatio n o f churc h an d stat e increase s th e likeli -
hood tha t Christian-oriente d governmenta l actio n wil l be labele d o r code d 
as secular and therefore legitimated . Tha t is , the very existence o f the sepa -
ration o f churc h an d stat e a s a  constitutiona l principl e tend s t o reif y th e 
state as a secular organ or instrumentality. Because the separation o f churc h 
and stat e supposedly stand s as a foundational principl e of our governmenta l 
system, i t i s ofte n presume d tha t actio n take n b y th e governmen t is , o f 
course, secula r (merel y becaus e i t i s governmenta l action , an d th e govern -
ment is , by definition , secular) . In other words , governmental actio n i s pre-
sumptively secula r and therefore consisten t wit h the constitutiona l principl e 
of separation o f church an d stat e exactl y because i t is governmental action . 
This presumption o f secularit y fo r governmenta l actio n become s especiall y 
strong whe n th e governmen t ha s bee n performin g th e challenge d activit y 
for man y years . In Lynch v.  Donnelly, fo r example , the Cour t hel d tha t th e 
governmental displa y o f a  crech e wa s secula r because , i n part , America n 
governments had a long history of celebrating Christmas. 93 

A secon d wa y i n whic h th e ostensibl e principl e o f separatio n o f churc h 
and stat e benefits Christianit y and harms outgroup religions stems from th e 
need o f cultura l tradition s t o reproduc e themselves . Th e constitutiona l dis -
course of the religion clause s tends to constantl y reconstruct an d inflate th e 
importance o f the principle of separation o f church and state itself, which in 
turn reinforce s Christia n cultura l imperialism . I n particular , wheneve r an y 
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incidental benefi t i s afforded t o a  religious outgroup , Americans (especiall y 
Christians) ca n pound thei r chests and either boast or rage about the signifi -
cance o f th e first  amendment . Th e mor e boastfu l American s say , in effect , 
"Look ho w great  we are ! We gran t religiou s libert y t o religiou s minoritie s 
(even to Jews)." Meanwhile, the mor e enrage d American s ar e ap t t o say , in 
effect, "Loo k ho w terrible  we are ! W e gran t religiou s libert y t o religiou s 
minorities (eve n to Jews). This is a Christian  nation!" Either way, by magni-
fying th e importanc e o f th e incidenta l benefit s flowing  t o Jews an d othe r 
outgroups, constitutiona l rhetori c sustains  an d eve n invigorate s th e domi -
nant stor y o f th e separatio n o f churc h an d stat e a s a  principl e protectin g 
religious freedom , especiall y fo r outgroups. 94 I n othe r words , th e constitu -
tional discours e o f the dominan t stor y bolster s th e dominan t stor y itself . If , 
as discusse d earlier , cultural  tradition s nee d t o reproduc e themselve s t o 
remain vital , then th e traditio n o f churc h an d stat e assiduously gratifie s thi s 
internal need. 

Third, th e incidenta l benefit s flowin g t o religiou s outgroup s contribut e 
to th e socia l constructio n o f America n Jews. In  short , Christian s ar e no t 
the only Americans t o boas t abou t th e significance o f the firs t amendment . 
Although Christia n dominatio n is , to a  great extent , imposed upo n Ameri -
can Jews, Jews als o frequentl y acquiesc e i n Christia n cultura l imperialis m 
because, in part, of  the separation of church and state.  The first  amendmen t 
appears t o an d occasionall y doe s protec t Jews fro m governmental  oppres -
sion, whic h throughou t histor y ha s bee n conspicuous , thoug h sporadic ; 
the Holocaust , o f course , remind s u s o f th e gri m potentia l fo r state -
imposed persecution . Becaus e o f thi s apparen t protectio n from  suc h egre -
gious imposition s o f stat e power , America n Jew s ofte n ar e seduce d int o 
supporting, advocatin g for , an d eve n celebratin g th e separatio n o f churc h 
and state. 95 A s noted , th e majo r America n Jewis h defens e organization s 
have ofte n playe d importan t role s i n man y o f th e post-Worl d Wa r I I 
religion claus e cases . But i n thei r avi d suppor t fo r stric t separation , man y 
Jews fai l t o perceiv e th e mor e insidiou s contemporar y danger—Christia n 
cultural imperialism—that lurk s within th e American socia l body. Thus, th e 
American Je w i s "normalized" : h e o r sh e become s a n American , lik e 
any othe r (Christian ) American , onl y wit h a  differen t religio n (whic h i s a 
purely privat e matter , anyway) . And a s a n American , h e o r she , of course , 
celebrates th e extraordinar y protectio n o f religiou s libert y tha t al l 
Americans enjoy. 96 

Furthermore, th e Court' s Christian-biase d interpretatio n o f th e religio n 
clauses contribute s t o thi s normalizatio n o r Christianizatio n o f America n 
Jews. Basically , th e Cour t implicitl y encourage s Jews t o ac t lik e Christian s 
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because whe n Jews d o so , they becom e mor e likel y t o wi n religio n claus e 
cases. Sinc e th e Suprem e Cour t justice s ar e themselve s embedde d i n th e 
structures o f Christian domination , the justices usually interpret th e religio n 
clauses consistentl y wit h th e practices an d value s o f th e Christia n majority . 
Therefore, th e Court' s decision s ten d t o protec t th e practices an d values of 
religious outgroups  only insofar a s they align or harmonize with Christianit y 
(especially Protestantism)—o r mor e precisely , onl y insofa r a s th e Court 
understands the outgrou p practice s an d value s t o alig n o r harmoniz e wit h 
Christianity. For example , Jews are most likel y to brin g a  successful religio n 
clause clai m i f the y fit  comfortabl y withi n th e norma l (meanin g Christian ) 
structures o f America n society—i f th e Jews , tha t is , relat e t o other s a s 
Christians do . In short , Jews hav e thei r bes t chanc e o f winnin g whe n the y 
act (o r see m t o act ) Christian . I n County  of  Allegheny  v.  American  Civil 
Liberties Union,  the Cour t hel d tha t th e governmenta l displa y o f a  Jewish 
menorah wa s constitutiona l largel y becaus e i t wa s accompanie d b y a 
Christmas tre e an d a  sig n salutin g liberty . I n othe r words , th e menora h 
could b e constitutionall y displaye d becaus e i t wa s par t o f a  Christmas 
exhibit.97 Th e justice s foun d th e menora h t o b e constitutionall y acceptabl e 
because they understood i t as the Jewish equivalen t o f a Christmas tree ; the 
Jewish practice seeme d to parallel the Christia n practice. This case contrast s 
starkly wit h Goldman  v.  Weinberger. 98 In tha t case , the Cour t rejecte d th e 
free exercis e clai m o f a n Orthodo x Jewish Ai r Force office r wh o sough t t o 
wear hi s yarmulke i n contraventio n o f Ai r Force regulations . Quit e simply , 
the justice s seeme d unabl e t o comprehen d th e religiou s meanin g o f th e 
yarmulke becaus e i t di d no t easil y translat e int o Christia n terms . Th e jus -
tices completel y mischaracterize d th e yarmulk e b y suggestin g tha t a n 
Orthodox Je w wear s on e a s a  matte r o f mer e persona l preference . Con -
sequently, Jews an d othe r religiou s outgroup s ar e implicitl y urge d t o ac t 
consistently wit h Christia n practice s an d value s t o hel p brin g abou t a  con -
vergence with Christia n interests . If Jews want t o belon g (a t least partly) t o 
America, the y largel y need t o confor m t o Christia n practice s (an d no t vic e 
versa). Hence , althoug h Chanuka h i s onl y a  mino r festiva l i n Judaism, it s 
significance ha s been magnified enormousl y because it falls around the same 
time o f yea r a s Christmas . Chanuka h ha s become , i n a  sense , th e Jewis h 
Christmas. Fe w Christia n American s probabl y kno w tha t th e mos t sacre d 
days in Judaism are Rosh Hashanah (th e Jewish New Year) and Yom Kippur 
(the Da y o f Atonement , comin g nin e day s afte r Ros h Hashanah) , whic h 
come earl y in th e autumn. " Becaus e thes e days , unlike Chanukah , d o no t 
fall nea r especiall y importan t Christia n holidays , th e Jewis h hol y day s 
remain mysteries to most Americans . 
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Although America n Jew s an d member s o f othe r religiou s outgroup s 
acquiesce, to som e extent , in Christian cultural  imperialism, one should no t 
overlook that they also resist Christian domination in many ways. For Jews, 
as an example , resistance ca n be expressed sometime s merely by remaining 
Jewish (tha t is , by not becomin g Christian) . In America , where Christianit y 
is so ubiquitous an d firmly embedde d a s the neutra l and natural , separatio n 
from th e normalized Christia n orde r o f the socia l world ca n produce a  type 
of existential anxiety or even terror.100 Yet, the only alternative for American 
Jews is submission t o th e final step of Christian hegemonic domination, th e 
elimination of the Jewish subculture. Furthermore, although many American 
Jews accep t an d suppor t th e separatio n o f church an d state , they never just 
choose to d o so ; rather , the y ar e alway s i n par t compelled. 101 Man y Jews 
who publicl y acquiesc e i n an d eve n celebrat e th e principl e o f separatio n o f 
church an d stat e migh t harbo r a  "hidde n transcript, " a  discours e o f resis -
tance an d oppositio n expresse d primaril y t o othe r Jews o r outgrou p mem -
bers.102 To these Jews, a more open o r public statement o f resistance seem s 
impolitic or even dangerous. From this perspective, seeking judicial enforce -
ment o f th e stric t separatio n o f churc h an d stat e ma y no t b e ideal , bu t i t 
offers th e bes t possibl e mean s fo r opposin g Christia n cultura l imperialis m 
within the perceived political realities of America. 

F I N A L T H O U G H T S : A  P O L I T I C A L S T A T E M E N T 

We liv e withi n a n intricat e an d endles s we b o f power : i t surround s an d 
constitutes us . My critica l socia l narrative o f th e separatio n o f churc h an d 
state ha s followe d th e historica l spinnin g o f a  significan t par t o f tha t web , 
tracing th e developmen t o f tw o institutions—churc h an d state—fro m th e 
beginnings o f Christianity up to the present day . Throughout thi s narrative, 
I have underscored attitude s an d action s towar d Jews. Largely because th e 
New Testament designate s Jews for specia l condemnation, the treatment o f 
Jews i n western histor y ha s ofte n reflecte d th e changin g relation s betwee n 
church an d state . Significantly, i n late-twentieth-century America , the con -
ceptualization o f th e separatio n o f churc h an d stat e reflect s th e symbol s 
and structure s o f Christia n domination—includin g antisemitism . These cur -
rent symbol s an d structure s stil l contai n thread s tha t win d bac k t o th e 
New Testament , medieval Roman Catholicism , and post-Reformation Prot -
estantism. Unsurprisingly , then , despit e th e pretension s o f th e dominan t 
story o f th e separatio n o f churc h an d state , th e stick y we b o f Christia n 
cultural an d socia l powe r seem s ever-present . Th e dominan t stor y main -
tains tha t th e religio n clause s o f th e first  amendmen t equall y protec t th e 
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religious libert y o f all , includin g Jews an d othe r religiou s outgroups . Bu t 
the social reality is far different—far mor e complex . 

Once one rejects o r a t least doubts the dominant story , then i f one looks 
and listens , examples o f Christia n dominatio n ar e easil y found. Here , then , 
are som e incident s tha t caugh t m y attentio n whil e I  was workin g o n thi s 
book. Som e involv e highl y persona l interactions , whil e other s focu s o n 
statements mad e in a  public medium suc h a s a  newspaper. I  hope tha t the y 
communicate i n som e manne r th e experienc e o f bein g a n outgrou p mem -
ber consciousl y facin g cultura l imperialism , th e experienc e o f almost-dail y 
small and large acts of domination, the experience o f cumulative frustratio n 
in copin g wit h thes e acts—th e sens e o f bein g ensnare d i n th e we b o f 
Christian domination . 

My six-year-ol d daughte r wante d t o orde r a  boo k abou t Thanksgivin g 
from a  scholasti c boo k club . Eac h Thanksgivin g book , though , wa s in -
cluded in a package with a  Christmas book . 

The Uptown Comed y Clu b in New Yor k City produced an d broadcast a 
blatantly antisemiti c rap sketch tha t was distributed nationally to 10 1 televi-
sion stations , including th e WG N superstation . Th e "sketc h depicte d bot h 
black and whit e rapper s dresse d a s Orthodo x Jews, rapping ' mean-spirite d 
and hatefu l rhetori c abou t Jews, such a s 'Come pa y you r fee . I  really wan t 
to su e yo u . . . I  want t o overcharg e yo u . . . Com e an d pa y you r fee . You 
stupid, stupid bastard." 103 

When ou r daughte r wa s born , ou r neighbor s kindl y gav e he r a  gift . 
Unfortunately, i t was a New Testament . 

Shortly afte r th e Novembe r 199 4 elections , Chuc k Gosnell , a  leade r o f 
the Christia n Coalitio n i n Colorado , declared , "One-thir d o f th e vote s cas t 
nationally wer e fro m Christia n conservatives . W e helpe d elec t th e candi -
dates Go d want s i n office." 104 Republican s i n th e newl y electe d Hous e o f 
Representatives pledge d t o see k a  constitutiona l amendmen t t o explicitl y 
allow prayers in the public schools , and Presiden t Bil l Clinton was generall y 
supportive o f suc h a n amendment. 105 Th e Republican s als o wante d t o 
shrink "government-funded welfar e program s an d shif t th e socia l safety ne t 
to churche s an d religiou s charities." 106 A  Baptis t reverend , supportin g thi s 
proposed transition , said : 

Churches do what it takes to move a person to a new life. We can do it bet-
ter than government. Government deals with the effects o f poverty. We deal 
with the root cause—mora l depravity.... The moral authority of the church 
is part of everything we do. If you come here, you'll know it. Everything we 
do has a Bible component.107 
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My denta l hygienis t aske d wha t nam e m y wif e an d I  were considerin g 
for ou r soon-to-be-bor n son . When I  told her , "Samue l Jacob," she replied , 
"I don't mean to be racist, but that sounds so Jewish." 

One o f th e recentl y electe d Republicans , Congresswoma n Lind a Smith , 
explained he r entranc e int o politic s b y mentioning tha t he r husband , i n hi s 
political activities , brough t man y peopl e t o thei r hous e fo r debates : "Pro -
fessors in the area, and liberals, and Jews."108 

When m y wif e tol d a  frien d tha t w e d o no t celebrat e Christmas , th e 
friend responde d incredulously , askin g how we coul d depriv e ou r daughte r 
of Sant a Claus . Another frien d asked  m y wife wha t church  Temple Israe l is 
affiliated with . The n th e frien d sai d sh e ha d neve r befor e me t a  Jew , 
although sh e ha d see n tw o televisio n character s wh o (sh e thought ) wer e 
supposed to be Jewish. 

On December 8 , 1994 , a reader asked in the "Cal l the Editor" section of 
the Tulsa  World  (presently , th e onl y dail y newspape r publishe d i n Tulsa , 
Oklahoma): " I would lik e to kno w i f it i s true i f the Tulsa  World is owne d 
and published b y a Jewish family a s are 95 percent (o f other newspapers) i n 
America." Totall y ignorin g th e antisemiti c intimation s o f thi s inquiry , th e 
newspaper editors responded as follows: 

Most America n newspaper s toda y ar e owne d b y publicly hel d companie s 
whose stock is traded on the New York Stock Exchange or similar markets. 
Thus anyone can own a piece of a newspaper company. The Tulsa  World  is 
owned b y th e Lorto n family , whic h ha s bee n i n Tuls a sinc e shortl y afte r 
statehood. The Lortons are members of an Episcopal church.109 

My daughte r say s tha t som e o f he r friend s a t schoo l tease d he r an d he r 
one Jewish classmate for not celebrating Christmas . 

In November 1994 , th e editor s o f th e Wall  Street journal declare d thei r 
support fo r a  propose d constitutiona l amendmen t t o allo w publi c schoo l 
prayers. Afte r suggestin g a  specifi c prayer , th e editor s asked : "Woul d an y 
serious person object? Is this an anti-Semitic utterance?"110 

My daughte r asked if she could be Christian when sh e grew up. "Why?" 
I asked. "So I can celebrat e Christmas. " Subsequently, we were playing a t a 
neighborhood park when I  realized tha t sh e was repeatedly singing , "Merry 
Christmas." 

When Presiden t Georg e Bus h thanke d a n associatio n o f Christia n radi o 
and television statio n officer s fo r thei r suppor t durin g the Persian Gul f War , 
Bush said, "'I want t o thank you for helping America, as Christ ordained , t o 
be a light unto the world.'" 111 
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My family attende d a  play at a  small public playhouse in early December 
1994. As an unannounced precursor to the play, one of the actors invited all 
of the childre n i n the audienc e t o com e up o n stag e and listen t o a  reading 
of "The Night Before Christmas. " My daughter decided not t o g o on stage . 
Later that day , we went t o the Tulsa public zoo. The zoo was covered  wit h 
Christmas lights, Christmas music was being broadcast throughou t th e zoo , 
and a  large Santa Claus exhibi t was displayed in the polar bear building. My 
daughter wanted t o si t and talk about Santa . That evening , we ate dinner a t 
a loca l pancak e restaurant . Th e fron t entranc e wa s adorne d wit h severa l 
dozen drawing s o f Christma s stocking s don e b y childre n wh o ha d eate n 
there. Whe n w e wer e seated , m y daughte r wa s hande d a  cop y o f a 
Christmas stocking to color in. 

A federal distric t cour t held that a  public school curriculum that include d 
singing Christia n song s a t Christia n place s o f worshi p di d no t violat e th e 
establishment clause . Meanwhile , a  federa l cour t o f appeal s hel d tha t 
Hawaii's designatio n o f Goo d Frida y a s a  stat e holida y di d no t violat e th e 
establishment clause . Yet , anothe r federa l cour t o f appeal s hel d tha t a  cit y 
ordinance bannin g th e sal e o f foo d mislabele d a s koshe r accordin g t o 
Orthodox Jewish dietary laws violated the establishment clause. 112 

I was readin g th e origina l stor y o f The  101  Dalmatians t o m y daughter . 
Several chapters into the book, the story suddenly turned o n the experienc e 
of a  miracl e o n Christma s ev e whe n th e dalmatian s foun d sanctuar y i n a 
Christian church. 113 

A mainstream British magazine, The  Spectator,, reported tha t Jews gover n 
filmmaking in Hollywood an d den y employmen t t o non-Jews . The author , 
a corresponden t fo r Britain' s top conservativ e newspaper , describe d Jews a s 
'"fiercely competitive, ' clannish, vulgar, 'compulsive storyteller s and talente d 
negotiators.'"114 

From befor e Thanksgivin g t o th e en d o f Decembe r ever y year , I  a m 
bombarded b y Christma s symbol s an d messages . On e year , a  nationa l fas t 
food restauran t ha d a  sig n announcing , "Christma s Glasse s No w Here. " 
The loca l publi c par k ha d a  sig n invitin g childre n t o "Mak e a  Christma s 
Tree." Th e majo r intersectio n nea r m y hom e ha d a  temporar y Christma s 
tree stor e wit h larg e sign s advertisin g "Merr y Christmas , Christma s Trees. " 
And I drove by a van that had a  big sign (no t merely the ubiquitous bumpe r 
sticker) declaring, "Jesus is Our Lord and Savior. " 

The president o f the Souther n Baptis t Conventio n said : "I t i s interestin g 
at grea t politica l rallie s ho w yo u hav e a  Protestan t t o pray , a  Catholi c t o 
pray, an d the n yo u hav e a  Jew t o pray . With al l due respec t t o thos e dea r 
people, my friends, Go d Almighty does not hear the prayer of a Jew."115 
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I repeatedly am handed Christia n proselytizing flyers o r find them tucke d 
under the wiper blades on my car windshield. One suc h flyer asked: "If you 
died tonight i n a car wreck, where would you go? To Heaven? Or to Hell?" 
It then advised me to follow Jesus if I wanted to get to Heaven. 

On December 8,1992 , a  letter to the editor in the Tulsa  World stated: 

How ca n th e idiot s o n th e Suprem e Cour t rul e yo u can' t sa y a  prayer in 
school when it isn't a law but a right. Just because some minority with a hea-
then religion doesn't want to pray our way doesn't give those dumb bunnies 
any right to ban prayer. If you want to believe heathen, go back to the coun-
try you came from. No one asked to have you over here.116 

On Septembe r 1 , 1995 , I received a n advertisemen t i n th e mai l from a n 
exclusive shoppin g cente r i n Tulsa . Th e advertisemen t stated : "Dea r 
Christmas shopper : Ever y yea r you'r e face d wit h th e sam e question : wha t 
to buy your employees for Christmas. " 

The schoo l superintenden t o f San d Springs , a  subur b o f Tulsa , Okla -
homa, announced tha t players and fans would continue to pray before foot -
ball games despite the Supreme Court' s decision in Lee v. Weisman.117 

In 1995 , my father (wh o lives in Arizona) received an envelope in the mail. 
The retur n address , handwritten , was , "Fro m Som e On e tha t Love s You. " 
Inside was an eight-page tract encouraging Jews to convert to Christianity . 

The New  Republic  reporte d tha t th e Interne t ha s becom e a  mean s fo r 
spreading antisemitic propaganda.118 

One recen t December , on e o f m y colleague s said , "I t i s sur e gettin g 
cold." I responded, "Yes . It's nice." My colleague replied: "That's what col d 
weather is all about. I t makes i t feel more like Christmas." I reacted b y say-
ing—nothing. Silence. 

So, caught in this web of power, what's a  person to do?119 

I ask for one smal l political act . I request eac h reader to conside r making 
a simpl e an d direc t statemen t questionin g Christia n imperialism . M y idea : 
next year , when someone wishes you a  "Merry Christmas," just say, "Please 
don't! Don't wish me a Merry Christmas. " 
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North American colonies. Thus, when Christianity splits in the Middle Ages between eas t and west, I 
follow wester n Christianity . Whe n Christianit y split s durin g th e Reformation , I  focu s mor e o n 
Protestantism. In other words, I emphasize the Christian groups that were of predominant influence in 
shaping the American constitutional concept of separation of church and state. 

NOTES T O CHAPTE R 2 

1. Se e Isidore Epstein, Judaism: A Historical Presentation 99  (1959) . Another usefu l genera l his-
torical account of Judaism is Paul Johnson, A History of the Jews (1987). 

2. Se e Genesis, Exodus, Leviticus, Numbers, and Deuteronomy. Citations of the Hebrew Bible are 
to the following edition : The Holy Scriptures (Philadelphia, The Jewish Publication Society of America 
1955) (according to the Masoretic Text). Books on Judaism in general include the following: Beryl D. 
Cohon, Judaism: In Theor y an d Practic e (1948) ; David C . Gross , How t o B e Jewish (1988) ; Louis 
Jacobs, The Jewish Religion (1995); Morris N. Kertzer, What Is a Jew? (1953); Roy A. Rosenberg, The 
Concise Guid e t o Judaism (1990) ; Milton Steinberg , Basic Judaism (1947) ; Joseph Telushkin , Jewish 
Literacy (1991) . Books that focus on the differences betwee n Judaism and Christianity include the fol-
lowing: Abb a Hille l Silver , Wher e Judais m Differ s (1987) ; Trud e Weiss-Rosmarin , Judais m an d 
Christianity: The Differences (1943) . 

3. Se e William Nicholls, Christian Antisemitism 31-32 (1993) ; Elaine Pagels, The Origin of Satan 
3-6, 3 4 (1995) . Som e othe r book s o n antisemitis m i n genera l includ e th e following : Edwar d H . 
Hannery, Th e Anguis h o f th e Jews : Twenty-Thre e Centurie s o f Antisemitis m (1985) ; Gavi n I . 
Langmuir, History, Religion, and Antisemitism (1990) ; Harold E. Quinley &  Charle s Y. Glock, Anti-
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Semitism in America (1979); Robert S. Wistrich, Antisemitism: The Longest Hatred (1991) . A book on 
the Jewish internalizatio n o f antisemiti c attitude s i s Sande r L . Gilman , Jewish Self-Hatre d (1986) . 
Books tha t focu s o n th e relationshi p betwee n Christianit y an d antisemitis m includ e th e following : 
John Dominic Crossan, Who Killed Jesus? Exposing the Roots o f Anti-Semitism in the Gospe l Story 
of th e Deat h o f Jesus (1995) ; Weddig Fricke , The Court-Martia l o f Jesus (Salvato r Attanasi o trans. , 
1987); Frederi c Copl e Jaher, A  Scapegoa t i n th e Ne w Wilderness : Th e Origin s an d Ris e o f Anti -
Semitism in America (1994) ; Jacob Neusner, Jews and Christians : The Myth of a Common Tradition 
(1991); James Parkes , The Conflic t o f th e Churc h an d th e Synagogu e (1934) ; James Parkes , Judaism 
and Christianit y (1948 ) [hereinafte r Parkes , Judaism]; Rosemary Ruether , Fait h an d Fratricide : Th e 
Theological Roots o f Anti-Semitism (1974) ; Samuel Sandmel , Anti-Semitism i n the New Testament ? 
(1978); Antisemitism and Foundations of Christianity (Alan Davies ed., 1979). Books that focus on the 
Holocaust includ e th e following : Zygmun t Bauman , Modernity an d th e Holocaus t (1989) ; Lucy S. 
Dawidowicz, The War Against th e Jews: 1933-194 5 (1975) ; Martin Gilbert , Th e Holocaus t (1986) ; 
Raul Hilberg, The Destruction of the European Jews (1985) (three volumes). 

4. Indeed , Jesus wa s probabl y a n observan t Jew , o r i n curren t terms , a n Orthodo x Jew . Se e 
Nicholls, supra note 3 , at 45-84. For Josephus's Christianize d accoun t o f Jesus, see Flavius Josephus, 
Antiquities of the Jews, reprinted in 3 Complete Works of Josephus 94 (Bigelow, Brown edition, based 
on the Havercamp trans.). 

5. Therefore , Christian s cal l the Hebrew Bible the Old Testament. See Niels C. Nielsen, Jr., et al., 
Religions of the World 435 (1983) . Most, if not all , of the New Testament probably originated during 
the first eighty years of the Christian movement. See Martin E. Marty, A Short History of Christianity 
28-29 (1959) ; Robert C. Monk & Joseph D. Stamey, Exploring Christianity: An Introduction 18 , 232 
(2d ed . 1990) . Othe r helpfu l historie s o f Christianit y includ e th e following : Margare t Deanesly , A 
History o f th e Medieva l Churc h 590-150 0 (8t h ed . 1954) ; Everett Ferguson , Backgrounds o f Early 
Christianity (2d ed. 1993); Robin Lane Fox, Pagans and Christians (1987). 

6. Se e Nicholls, supra note 3 , at 18 , 31, 43-44, 83 ; Richard Tarnas , The Passion o f the Western 
Mind 89 , 92 (1991) . The Churc h ha d adopte d th e Gree k versio n o f th e Hebre w Bibl e (a s the Ol d 
Testament) before the New Testament was completely written and canonized. See Nicholls, supra note 
3, at 154. 

To be clear, I am not using the term "disciples" to refer t o Jesus' twelve selected disciples . See 
Monk & Stamey, supra note 5, at 23. 

7. Se e Pagels, supra note 3, at 8, 33. 
8. Th e New Testament states : "[Christ] i s the mediator o f the new testament , tha t b y means of 

death, fo r th e redemptio n o f th e transgression s tha t were unde r th e firs t testament , the y whic h ar e 
called might receive the promise of eternal inheritance." Hebrews 9:15 (emphasi s in the original) ; see 
Nicholls, supra note 3, at 12 , 172-73 (o n the Christian theology of supersession). Rosemary Ruether, 
a Christia n theologian , writes : "The hear t o f th e conflic t betwee n Jew an d Christia n . . . lie s i n th e 
Christian claim to the 'true Israel' which defines the old Israel as apostate and 'divorced' by God. This 
sets Christia n anti-Judais m fundamentall y apar t fro m paga n antisemitism. " Rosemar y Ruether , The 
Faith and Fratricide Discussion: Old Problems and New Dimensions, in Antisemitism and Foundations 
of Christianity 230, 233 (Alan Davies ed., 1979). 

9. Th e New Testamen t repeatedl y refer s t o Jews a s "the Jews." See, e.g., John 5:18 ; 19:12 . This 
rhetoric tend s t o reinforc e th e Christia n messag e tha t Jew s ar e differen t an d strange—th e Othe r 
Consequently, when I discuss Christian descriptions and treatments of Jews, I often us e the Christian 
terminology, "th e Jews," to underscor e Christia n antisemiti c attitudes . Otherwise , I  shal l ordinaril y 
refer merely to Jews or Judaism. 

Quotations from the New Testament are from the King James version. See Holy Bible (contain-
ing the Old and New Testaments) (Kin g James Version 1611) ; see also Holy Bible (translated from th e 
Latin Vulgate, Douay-Rheims version 1582) (Catholic Bible). For purposes of this text, the difference s 
between the Douay-Rheims and King James versions of the Christian Bible are insignificant. 

10. "Searc h the scriptures; for in them ye think ye have eternal life: and they are they which testif y 
of me. And ye will not com e to me , that y e might have life." John 5:39-40 ; se e Matthew 22:34-4 6 
(Jesus argues that Pharisees misunderstood the Hebrew Scriptures); Galatians 2:21 (attacks Jewish law). 

11. Joh n 5:37-38 ; accor d Matthe w 22:29 , 34-46 (Pharisee s d o no t understan d God) ; Galatians 
2:21 (attack s Jewish law) ; Act s 28:26-2 8 (Jew s neve r understan d God) ; Hebrew s 8:6-1 3 (Jewis h 
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covenant is defective); see Ruether, supra note 3, at 70-73 (Jesus ' disciples searched the Hebrew Bible 
to show that it meant that Jesus was the Messiah). 

12. Th e New Testament states: 

[T]he Jews: Who both killed the Lord Jesus, and their own prophets, and have persecuted 
us; and they please not God , and are contrary to al l men: Forbidding us to speak to the 
Gentiles that they might be saved, to fill up their sins alway: for the wrath is come upon 
them to the uttermost. 

1 Thessalonians 2:14-16; see Nicholls, supra note 3, at 84,126-27. 
13. Se e Nicholls, supra note 3 , at 3  (th e image o f the Jew a s Chris t kille r is a central elemen t in 

Christian myth and is taught to all Christians). 
14. Se e Pagels, supra note 3, at 10, 103 . 
15. Matthe w 27:25 (emphasis omitted). 
16. Joh n 19:12-16 . The officia l Lati n titl e o f Pilat e a s governor o f th e Roma n provinc e o f Judea 

was praefectus, combining "prefect" (emphasizin g military command) with "procurator" (emphasizin g 
financial responsibility). Ferguson, supra note 5, at 42. 

17. Joh n 19:4-7 . Likewise, the Gospe l o f John adds : "Therefore th e Jews sought th e more to kill 
him, because he not only had broken the sabbath, but said also that God was his Father, making him-
self equal with God." John 5:18. And in a similar vein: 

I [Jesus ] and my Father are one. Then the Jews took up stones again to stone him. Jesus 
answered them , Man y goo d work s hav e I  shewe d yo u fro m m y Father ; fo r whic h o f 
those works do ye stone me? The Jews answered him, saying, For a good work we stone 
thee not; but for blasphemy; and because that thou, being a man, makest thyself God. 

John 10:30-33 (emphasis omitted). 
18. Joh n Domini c Crossa n call s th e passio n narrative s "prophec y historicized, " no t "histor y 

remembered." Crossan , supra note 3 , at 1-8 ; se e Pagels, supra note 3 , at 3-111 . But cf. Raymond E. 
Brown, The Death of the Messiah (1994) (arguing that the passion narratives represent historical fact). 
The passion narrative s are the New Testament passages referring t o th e tria l and death o f Jesus. See 
Nicholls, supra note 3, at 21. 

19. Se e Fricke, supr a not e 3 , a t 117-2 0 (man y band s o f insurgents) ; Silver , supr a not e 2 , a t 9 7 
(many messiani c movements) . From 66  to 7 3 C.E. , the Jews fough t a  wa r t o fre e themselve s fro m 
Roman rule . Rome defeate d th e Jews an d destroye d th e Jewish Templ e in Jerusalem i n 7 0 c.E . See 
Epstein, supra note 1, at 108-12; Johnson, supra note 1, at 127,136-40. 

20. Se e Nicholls , supr a not e 3 , a t 86-89 ; Telushkin , supr a not e 2 , a t 545-47 . Rabb i Telushki n 
emphasizes that many Jews long have been skeptical about the coming of a Messiah. He reports that a 
first-century sage , Rabban Yochanan ben Zakkai, said: "If you should happen to be holding a sapling 
in your hand when they tell you that the Messiah has arrived, first plant the sapling and then go out 
and greet the Messiah." Telushkin, supra note 2, at 545. 

21. Crossan , supra note 3 , at 212 . See Fricke, supra note 3 , at 117-20 ; Johnson, supra note 1 , at 
141; Silver, supra note 2, at 97. 

22. Se e Jaher, supra note 3, at 34-35; Nicholls, supra note 3, at 105-07; Pagels, supra note 3, at 14 
(during the first century c.E., the Romans arrested and crucified thousands of Jews). 

23. Se e Fricke, supra note 3, at 4,109,127-32. 
24. Durin g thi s period, ther e wer e a t leas t fou r majo r group s withi n th e Jewish community—th e 

Sadducees, the Pharisees, the Zealots, and the Essenes—but many Jews did not officially belon g to any 
of these groups. When Rome defeated th e Jews and destroyed the Jewish Temple in Jerusalem in 70 
C.E., the vitality of the Sadducees was undermined because they focused largely on Temple worship. In 
fact, th e Pharisees were the only group to substantiall y surviv e the war. See Epstein, supra note 1 , at 
95-109; Johnson, supra note 1 , at 127 , 136-40; Monk &  Stamey , supra note 5 , at 6-7 , 9 ; Ruether, 
supra note 3, at 45, 60, 75, 77. 

25. Se e Epstein, supra note 1 , at 95-107; Fricke, supra note 3, at 4; Johnson, supra note 3, at 100, 
106, 108 , 121-22, 127 ; Ruether, supr a not e 3 , at 58-59 , 67-69 , 86-88 ; Wistrich, supr a not e 3 , at 
13-14. William Nicholls tersel y summarizes the historical record: "The Jews did not conspir e t o kill 
[Jesus] and were not responsibl e fo r hi s death . He me t hi s end on a  Roman cros s condemned b y a 
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Roman officia l fo r a  Roman offense. " Nicholls , supra not e 3 , at xxvi . In 1965 , the Secon d Vatican 
Council's Declaration on the Church's Attitude to Non-Christians contained a  tepid repudiation o f the 
charge o f deicid e agains t th e Jews . Thi s Declaratio n ha s ha d littl e effec t o n Christia n educatio n 
because it is contrary to the Christian Gospels. See Wistrich, supra note 3, at 235. 

26. Crossan , supra note 3, at 152. 
27. Se e Jaher, supra note 3 , at 21 ; Nicholls, supra note 3 , at 27 , 107-08; Pagels, supra note 3 , at 

10-11, 15 ; Ruether, supra note 3, at 89-95 ; Wistrich, supra note 3, at 13-14 . Everett Ferguson notes 
that earl y Christianit y wa s i n a  struggl e wit h Judaism fo r th e allegianc e o f pagans . Ferguson, supr a 
note 5, at 573. Samuel Sandmel emphasizes that the Gospel of Mark was shaped to assure the Gentile 
Christian community of its full validity. See Sandmel, supra note 3, at 47-48. 

28. Se e Nicholls, supra note 3, at 16-17, 90-99. 
29. Pre-Christia n Gnosi s emphasized a  dichotomy of material and spiritual worlds, where human-

ity can be redeemed by the descent of a savior. See Ferguson, supra note 5, at 282-92; Nicholls, supra 
note 3, at 132; cf. Silver, supra note 2, at 97-98 (explainin g the Christian interpretation of Jesus' death 
as universal atonement). 

30. Th e concep t o f a  dying and rising go d was probably borrowe d fro m th e pagan myster y reli-
gions. See Fox, supra note 5, at 94-96, 124-26; Nicholls, supra note 3, at 132; Tarnas, supra note 6, at 
109-10. Bu t cf . Ferguson , supr a not e 5 , a t 279-8 2 (Christianit y borrowe d fro m myster y religions , 
though perhaps less than many assume). 

31. Se e Pagels, supra note 3, at 11-13 . 
32. Se e Neusner, supr a note 3 , at 5-6;  Nielsen , supra not e 5 , at 485 ; Silver, supra note 2 , at 161; 

Monika K. Hellwig, From the Jesus of Story to the Christ of Dogma, in Antisemitism and Foundations of 
Christianity 118 , 122, 126-27 (Ala n Davies ed., 1979) . The claimed universality of the Christian way is 
one reason that proselytizing is such an integral part of the religion. See Nielsen, supra note 5, at 487-88. 

33. Christian s therefor e rea d th e Ol d Testamen t differentl y fro m th e wa y Jews read th e Hebre w 
Bible: in each religion, the text (o f the Hebrew Bible or Old Testament) is understood within the con-
text o f a  larger canon (an d each religion has a  different large r canon) . See Neusner, supra note 3 , at 
ix-x; Ruether, supra note 3, at 117-82 ; Gregory Baum, Introduction, in Rosemary Ruether, Faith and 
Fratricide: The Theologica l Root s o f Anti-Semitism 1 , 11-12 (1974) . In fact , th e New Testamen t a t 
times seems to blatantly misread the Hebrew Bible . See Ruether, supra note 3 , at 86 , 109; cf. Pagels, 
supra note 3, at 77 (giving example of Greek mistranslation of Hebrew Bible). William Nicholls writes: 

The Ol d Testamen t i s no t th e Jewish Bible . I t i s a n extremel y nove l readin g o f th e 
Septuagint Gree k translation o f the Hebrew Scriptures . So reread, the Bible is no longer 
the history of covenant and Torah but a complex web of predictions of the life, death and 
resurrection of Jesus the Messiah. 

Nicholls, supra note 3, at 114. 
34. Se e Parkes, Judaism, supra note 3, at 107-08 ; Ruether, supra note 3, at 89-95 ; Wistrich, supra 

note 3, at 13-14. 
35. Joh n 8:42-47; 10:22-39. 
36. Joh n 8:42-45 . Elaine Pagels emphasizes ho w the New Testamen t associate d Sata n with Jews 

(who refused t o accep t Jesus a s the Messiah) an d not wit h th e Romans. See Pagels, supra note 3 , at 
13-15. 

37. Matthe w 23:37-39; accord 1 Thessalonians 2:14-16. 
38. Se e Matthew 11:20-24 (Jews condemned to Hell); Luke 10:13-15; 16:19-31 (same). 
39. Se e Ferguson, supra note 5, at 315, 367; Fox, supra note 5, at 94-96; Nicholls, supra note 3, at 

33-34; Ruether , supr a not e 3 , at 104 ; Wistrich, supr a not e 3 , at 15 ; cf. Etienn e Gilson , Histor y o f 
Christian Philosophy in the Middle Ages 70-81 , 93-9 4 (1955 ) (Augustin e and other Churc h Fathers 
were influence d b y Plat o throug h Neoplatonists , especiall y Plotinus) . I n effect , Christianit y imbue d 
Jewish eschatology, which contrasted two historical stages of time, with Platonist metaphysics, which 
contrasted tw o metaphysica l realms , th e materia l an d th e spiritua l (or , respectively , th e worl d o f 
objects and the world of forms o r ideas). See Plato, Phaedo, in Plato, The Republic and Othe r Works 
487, 505-12, 534-35 (B . Jowett trans. , 1973) (Anchor Books ed.) ; Plato, The Republic, in Plato, The 
Republic an d Othe r Work s 7 , 169-7 3 (B . Jowett trans. , 1973 ) (Ancho r Book s ed.) ; cf. Silver , supra 
note 2, at 184,189-95 (o n the dualism of Christianity). 



292 NOTE S T O CHAPTE R 2 

40. Galatian s 4:23; see Colossians 2:16-23 (Jewish practices are carnal). 
41. Galatian s 5:16. 
42. Roman s 9:31-32. 
43. Fo r references t o hypocrisy, see Matthew 22:18 (on hypocrisy); Matthew 23:3 (Jews "say, and 

do not") ; Matthew 23:2 8 (Jew s "outwardl y appea r righteou s unt o men , bu t withi n y e ar e ful l o f 
hypocrisy and inequity"); Luke 11:44 ("ye are as graves which appear not"). For references related to 
being blind fools, see Matthew 23:17 ("Ye fools and blind") (emphasis omitted). For references related 
to being hard of heart, see Mark 10:2-9 ; Matthew 19:1-9 . For a reference t o the Christian emphasis 
on spiritual glory, see Matthew 5:29-30 (prefe r physical suffering t o eternal suffering i n Hell). 

44. Hebrew s 13:14 . Augustine did not directl y quote thi s passage. Instead, he derived the title of 
his treatise , The City of God, from severa l Old Testamen t Psalms . See St. Augustine, 2 The Cit y of 
God, at bk. XI, §1 (Marcus Dods trans. & ed. , 1948) (quoting Psalms 46:4; 48:1; 87:3). Nonetheless, 
as will be discussed later in this chapter, Augustine interpreted the phrase "city of God" in accordance 
with New Testament symbolism. 

45. Mar k 12:15. 
46. Mar k 12:17; accord Luke 20:25. 
47. Se e Nicholls, supra note 3, at 278-79, 467 n.3. Nicholls notes that the word "secular" comes 

from a  Latin word meanin g a  period o f time . Originally , therefore , "secular " contrasted wit h "eter -
nity," not with "religion." See id. at 279. 

48. Se e Jaher, supra note 3, at 21. 
49. Wistrich , supra note 3 , at 16-1 7 (quotin g from Homil y 1 , Against the Jews, in W.A. Meeks St 

R.L. Wilken , Jews an d Christian s i n Antioc h i n th e Firs t Fou r Centurie s o f th e Commo n Er a 9 7 
(1978)). 

50 Se e Cohon , supr a not e 2 , a t 218-1 9 (Christianity , a s develope d b y Paul , directl y negate d 
Judaism); Pagels, supra note 3 , at 34 (th e identification o f Satan with Jesus' Jewish opponent s would 
fuel antisemitis m fo r centuries) ; Ruether , supr a not e 3 , a t 12 1 ("Christia n scriptura l teachin g an d 
preaching per se is based on a method in which anti-Judaic polemic exists as the left hand of its chris-
tological hermeneutic") ; Baum, supr a not e 33 , at 5-6  ("Th e centra l Christia n affirmatio n seem s t o 
negate the possibility of a living Judaism"). Zygmunt Bauman writes: 

Christianity coul d not reproduce itself , and certainly coul d not reproduce it s ecumenical 
domination, without guardin g an d reinforcing th e foundations o f Jewish estrangement — 
the view of itself as the heir and the overcoming of Israel. The self-identity o f Christianity 
was, in fact, estrangement of the Jews. It was born of the rejection by the Jews. It drew its 
continuous vitality from the rejection o f the Jews. Christianity could theorize its own exis-
tence only as an on-going opposition to the Jews. 

Bauman, supra note 3 , at 3 8 (emphasi s in the original) . But cf. Davies , supra note 3  ( a collection of 
essays considering whether Christianity is inherently antisemitic; most essays, however, conclude that 
Christianity can be separated from antisemitism). 

51. See , e.g., Luke 10:33; 17:16; John 4:40-42 (emphasizin g Jews as faithless). 
52. Ruethe r write s that , t o Christianity , Jews ar e "preserve d i n a  physica l wa y a s a  witnes s t o 

God's wrath upon Jewish 'unbelief.'" Ruether, supra note 3 , at 56; see id. at 95-97 (Jewis h practices 
are carna l an d unrelate d t o salvation) ; id. a t 105-0 7 (fo r Paul , Jews exis t onl y t o b e converte d t o 
Christianity); see, e.g., Romans 9:1-11:36 (Jew s exist to convert). 

53. Nicholls , supra note 3, at 3. 
54. Id . 
55. Bauman , supra note 3, at 38. 
56. Id . at 39-41. 
57. Antisemitism , however, spread to non-Christian cultures and religions. See Wistrich, supra note 

3, at 195-267 (on antisemitism among Moslems). 
58. Bauman , supra note 3, at 1 7 (quoting Christopher R. Browning, The German Bureaucracy and 

the Holocaust, in Genocide : Critica l Issues o f th e Holocaus t 14 7 (Ale x Grobman &  Danie l Landes 
eds., 1983)). 

59. Se e Johnson, supra note 1 , at 207; Wistrich, supra note 3, at 26-32, 96, 164-65; see, e.g., Karl 
Marx, On the Jewish Question (1843) , in The Marx-Engels Reader 26, 49 (Rober t C . Tucker ed., 2d 
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ed. 1978) (blame s Jews for causin g Christians to become capitalists) . Wistrich writes : "Austrian 'anti-
semitism without Jews' (they constitute only 0.1 per cent of the total population) seeme d to be illus-
trating the truth of Henryk Broder's remark about the Germans: that they will never forgive the Jews 
for Auschwitz!" Wistrich, supra note 3, at 96. 

60. Brun o Bauer , Th e Jewish Proble m (1843) , reprinte d i n Th e Je w i n th e Moder n World : A 
Documentary History 262, 262 (Paul R. Mendes-Flohr &: Jehuda Reinharz eds., 1980). 

61. Se e Johnson, supr a note 1 , at 169-310 ; Parkes, Judaism, supra note 3 , at 13 5 &c  n.35 . For an 
example o f a  decree fro m th e thirteent h centur y tha t require d Jews t o wea r conica l hat s o r yellow 
patches, see That Jews Should be Distinguished From Christians in Dress, reprinted in The Jew in the 
Medieval World: A Source Book, 315-1791, at 138 (Jacob R. Marcus ed., 1938). 

62. See , e.g., Marsh v. Chambers, 463 U.S. 783, 793 (1983); McGowan v. Maryland, 366 U.S. 420, 
442 (1961) ; cf. Stephen L. Carter, The Culture of Disbelief 88 (1993) (on the origins of the rhetoric of 
the Judeo-Christian tradition) ; Rober t Wuthnow , Th e Restructurin g o f America n Religio n 76-7 7 
(1988) (the same). 

63. Se e Ruether, supr a not e 3 , a t 62-63 ; Weiss-Rosmarin , supr a not e 2 , a t 9-1 0 (Judais m an d 
Christianity ar e irreconcilable) ; Moshe Halbertal , Th e Scourge of Reason, New Republic , March 15 , 
1993, at 35, 37 (the Judeo-Christian tradition is an illusion). Jacob Neusner writes: "The conception of 
a Judeo-Christian tradition that Judaism and Christianity share is simply a myth in the bad old sense: a 
lie." Neusner, supra note 3, at ix; accord id. at 93-104. 

64. Rosemar y Ruether , a  Christian theologian , observe s tha t thi s fiction "reduce s Judaism t o th e 
Scriptures o f Hebre w nationa l religio n whic h stan d a s th e 'Ol d Testament ' t o th e Christia n 'Ne w 
Testament,' declared to be its universal and spiritual fulfillment." Ruether , supra note 3, at 63. 

65. Neusner , supr a not e 3 , a t 18-19 . Neusne r refer s t o thi s mistake n characterizatio n o f 
Christianity a s reformin g Judais m a s a  "Protestan t error " becaus e i t see s Christianit y relatin g t o 
Judaism as Protestantism relates to Roman Catholicism. Id. at 18. 

66. Se e id. at 28,103. Ruether ironically turns this argument on its head: 

[T]he Judaism which rejected Jesus as the Chris t an d which resisted Christia n preaching 
was not th e Judaism o f the temple priesthood [th e Sadducees] o f Jesus' lifetime, but the 
Judaism of the Pharisees, which brought to full developmen t a t Jamnia that alternative to 
the temple which also excluded the Christian answer . This was the Judaism with which 
Christianity wa s i n conflic t durin g it s earl y mission . I f Christianit y regard s Judaism a s 
"obsolete" and its continued existence as a "mystery," now that it has "rejected" its own 
future i n Christ, it might be equally true that Judaism regards Christianity as "obsolete," a 
holdover fro m th e head y apocalypticis m o f Jewis h Palestin e fro m th e tim e o f th e 
Maccabees t o th e Sicari i o f th e Jewish Wars . This , from th e Pharisai c perspective, ha d 
already been proven a  false line of development. Tha t Christianit y coul d actually survive 
such a birth and continue to grow, not merel y to adulthood bu t into a  kind o f giant , is, 
from th e Jewish perspective, an enigma, given the self-contradiction o f its religious start -
ing point. That Christians could through the ages continue to assert that the Messiah has 
come, when evi l demonstrably continues to reign—and, still more, to do such evil "in his 
name"—is, from a Jewish perspective, an unfathomable self-contradiction . 

Ruether, supra note 3, at 62. 
67. Neusner , supra note 3 , at 28; see Monk 6 c Stamey, supra note 5 , at 212; cf. Weiss-Rosmarin , 

supra note 2, at 126-51 (Jews cannot accept Jesus as a prophet, teacher, or rabbi). Early Jews prosely-
tized, but Judaism has not endorsed this practice for a t least 2000 years. See Kertzer, supra note 2, at 
202-03; Monk St Stamey, supra note 5, at 212; Nielson, supra note 5, at 434; Wistrich, supra note 3, 
at 8. 

68. Se e Denise Lardne r Carmod y Sc  John Tull y Carmody , Christianity : A n Introductio n 40-4 2 
(1983); Monk &  Stamey , supr a not e 5 , a t 103-04 , 109-17 ; Ruether , supr a not e 3 , a t 78 ; Weiss-
Rosmarin, supra note 2, at 51 , 54, 62. See generally Neusner, supra note 3, at 13 (differentiating bein g 
and becoming). 

Different Christia n theologians , of course , have different conception s o f faith. My description 
of faith i n the text i s closer to an Augustinian an d Protestan t definitio n o f faith tha n t o a  Thomistic 
definition, whic h tend s to b e more cognitiv e and intellectual . See Monk &  Stamey , supra note 5 , at 
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67-68, 142 . Richar d Tarna s define s Christia n fait h a s follows : "[T]h e soul' s active , freely willed 
embrace of Christ's revealed truth, with man's commitment o f belief and trust working in mysterious 
interaction with God's freely bestowed grace." Tarnas, supra note 6, at 112. 

69. Se e Cohon, supra note 2, at 99-100; Weiss-Rosmarin, supra note 2, at 47, 92; d. Silver , supra 
note 2, at 190 ("the more dualistic the more anti-Judaistic"). 

70. Deuteronom y 30:15-19. 
71. Kertzer , supra note 2, at 3; see Nielson, supra note 5, at 399, 444-45; Steinberg, supra note 2, 

at 12-15. Most Jews do not believe in an afterlife, althoug h the Talmud can be interpreted as suggest-
ing that there is one. See Gross, supra note 2, at 127-28; Silver, supra note 2, at 265-68. 

72. Psalm s 34:15. 
73. Isaia h 1:17. 
74. Deuteronom y 6:18. 
75. Deuteronom y 16:20 ; accor d Exodu s 22:21-2 6 (d o good ; fo r example , car e fo r strangers) ; 

Isaiah 16:5 (act righteously and seek justice); 51:1 (pursue righteousness); Jeremiah 5:1 (seek truth and 
justice). 

76. Gross , supra note 2, at xxx. Maimonides, a Jewish philosopher who drew upon Aristotle, said, 
"[t]he rewar d fo r virtuou s livin g . . . wa s th e goo d lif e itself. " Kertzer , supr a not e 2 , a t 14 ; see 
Steinberg, supra note 2, at 66, 78 (on Maimonides and virtue). Morris Kertzer writes: 

The stor y i s told o f a  Gentil e who aske d Hillel , the grea t rabb i an d schola r o f the firs t 
century, B.C.E., if he could tell him all there was to know about Judaism while he stood on 
one foot! Hille l replied : 'Certainly ! What i s hatefu l t o thee , d o no t unt o th y neighbor . 
That is all there is in the Torah. All the rest is commentary. I suggest you study the com-
mentary.' 

Kertzer, supra note 2, at 8 (emphasis in the original). 
Among Orthodox Jews particularly, Jewish law—the rules of conduct—is considered swee t and 

good partl y becaus e i t promotes ethica l conduc t i n thi s world, bu t i n Christianity , law is necessary 
only because people are depraved. See Silver, supra note 2, at 136-37 ; Weiss-Rosmarin, supra note 2, 
at 84 , 89. There are 613 mitzvot, or laws and regulations. See Gross, supra note 2, at 23, 53-54. The 
Judaic concern for this world is also evidenced by Judaism's tendency to promote and celebrate study 
and education , which are means to cultivat e good an d just conduc t i n this world. See Cohon, supra 
note 2, at 127-28; Kertzer, supra note 2, at 7. 

77. Se e Kertzer, supra note 2 , at 6 ; Silver, supra note 2, at 137-38 , 152 , 179-80, 258-59; Weiss-
Rosmarin, supra note 2, at 65. 

78. Se e Monk & Stamey, supra note 5, at 129 (the key difference betwee n Christianity and Judaism 
is that th e former emphasize s faith an d belief, while the latter doe s not); Pagels, supra note 3 , at 74 
(the message of the New Testament is that one finds the Kingdom of God by believing in Jesus as the 
Messiah, even if one is otherwise lacking in spiritual self-knowledge) ; Silver , supra note 2, at 173-7 5 
(on the Jewish concept of faith). Silver writes: 

[Ejxtreme inwardness , which regards th e ac t itsel f a s of little o r no account , i s alien t o 
Judaism. A meritorious act is important eve n without kavanah, without the correct inner 
intent, withou t it s havin g bee n don e li'shmah—fo r it s ow n sake . B y performing i t th e 
agent may ultimately come to acquire the correct inner attitude—for me n learn by doing 
and are affected b y whatever activit y they ar e engaged in , and a  moral ac t per s e has a 
social utility, quite apart from the agent's intent. 

Silver, supra note 2, at 139. 
79. Silver , supra note 2, at 112 ; accord Steinberg, supra note 2 , at 8 6 (sin is failure t o b e just and 

righteous, a  failure to lead the good life). Judaism rejects the concept of original sin (see Kertzer, supra 
note 2, at 199-200), yet Judaism acknowledges that all people are susceptible to sin: "Perfection is not 
a human trait." Steinberg, supra note 2, at 89. 

80. Fo r example , Martin E . Marty describe s th e Christianit y o f Souther n Protestant s a s "other -
worldly individualism." Martin E . Marty, Protestantism i n the Unite d States : Righteous Empir e 22 2 
(2d ed. 1986). 

81. Se e Jacobs, supra note 2, at 347-48; Telushkin, supra note 2, at 643-44. 
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82. Se e Kertzer, supra note 2, at 8. 
83. Th e Tractate Avot 1:14, in The Talmud: Selected Writings 221 (Ben Zion Bokser trans., 1989); 

see Cohon, supra note 2, at 111. 
84. Kertzer , supra note 2 , at 115 ; see The Tractate Taanit 23a , in The Talmud : Selected Writings 

117 (Ben Zion Bokse r trans. , 1989) ; Cohon, supr a not e 2 , a t 101 , 127; Silver, supra note 2 , at 115, 
189-95; Weiss-Rosmarin, supra note 2, at 76. 

85. Se e supra notes 33-34 and accompanying text. 
86. Nicholls , supra note 3, at 87. 
87. Id . at 122. Nicholls writes: 

The text s tha t th e leadership o f the new [Christian ] movemen t foun d i n the Torah , the 
Prophets and the Psalms, came to be known as the Testimonies. They are the real founda-
tion o f Christian theology . The texts are referred t o man y times in the New Testament , 
they ar e quote d an d paraphrased i n th e Christia n liturgy , and the y forme d th e basi s of 
Christian instructio n fro m th e first . I n th e followin g centurie s the y woul d b e collecte d 
together in books called Testimonies. 

Id. 
Another spuriou s similarit y betwee n Judaism an d Christianit y lie s i n thei r respectiv e under -

standings o f monotheism . Judais m resolutel y maintain s th e unit y an d onenes s o f God : Go d i s 
absolutely incorporea l an d thu s ha s n o huma n attributes . See Kertzer, supr a not e 2 , a t 200 ; Weiss-
Rosmarin, supra note 2, at 15-21 . Meanwhile, Christianity justifies Jesus' death by understanding him 
as th e So n o f God , a s Go d incarnate , wh o upo n deat h ascende d t o Heaven . T o Judaism, a  Holy 
Trinity—a God, a Son who is God incarnate, and a Holy Spirit—cannot be the incorporeal unity of a 
truly monotheisti c religion . These radically differen t conception s o f monotheis m lead , o f course , to 
further differences betwee n Judaism and Christianity. For instance, whereas many forms of Christianity 
abound with pictorial and sculptured images of Jesus, as God incarnate , Judaism never represents o r 
visualizes its Deity because doing so would be inconsistent with the incorporeal unity of God: "Thou 
shalt not make unto thee a graven image, nor any manner of likeness, of any thing tha t is in heaven 
above." (Exodus 20:4); see Johnson, supra note 1, at 8, 63; Weiss-Rosmarin, supra note 2, at 21. 

With regar d t o th e Judaic concep t o f God , Judaism furthe r maintain s tha t Go d i s persona l 
(though not personified) , which means that Go d remains near all persons s o that the y can all know 
goodness and therefore ho w to ac t justly and righteously. See Exodus 33:18-23 (human s cannot see 
the face of God but can learn all the goodness); Deuteronomy 30:11-14 (the word of good conduct is 
within all); Silver, supra note 2, at 3. Moreover, God is worshipped most genuinely through conduct , 
not through prayer: 

Judaism holds that man can most genuinely worship god by imitating those qualities that 
are godly: as God is merciful, s o we must be compassionate; as God is just, so we must 
deal justly with our neighbor; as god is slow to anger, so we must be tolerant in our judg-
ment. 

Silver, supra note 2, at 7. Finally, even the importance of believing in God is disputed within Judaism. 
Some reason that one worships God adequately merely by living a just and ethical life (se e Halbertal, 
supra note 63 , at 37) , while others insis t tha t on e must hav e "at leas t a  modicum o f belief in God " 
(Gross, supra note 2, at 6) . See generally Steinberg, supra note 2, at 31-58 (o n the Jewish concept of 
God). 

88. Rosemar y Ruether has done the most complete study of the antisemitism in the writings of the 
Church Fathers. This writing is called the adversus Judaeos literature. See Ruether, supra note 3. For a 
summary of this literature, see Nicholls, supra note 3, at 208. 

89. Anthon y Giddens, Profiles and Critiques in Social Theory 32 (1982). 
90. Becaus e of the eventua l importance o f the New Testament discourse , it should b e noted tha t 

the two central themes—first, the dualism between Christian spirituality and Jewish carnality, and sec-
ond, Christian universalism—stand somewhat in tension at a theoretical level. Exclusion and condem-
nation (th e firs t theme ) tend s t o undermin e th e opennes s an d inclusivenes s tha t universalis m (th e 
second theme ) seem s t o require . Thi s tensio n betwee n th e themes , however , ha s no t weakene d 
Christianity, bu t rathe r ha s introduce d flexibility and thu s resilienc y int o Christia n socia l power . 
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Significantly, th e relation betwee n th e theme s facilitate s th e Christia n exercis e o f oppressiv e power : 
Christians easil y justify th e subjugatio n an d persecutio n o f non-Christians (especiall y Jews), first, b y 
claiming powe r ove r the m becaus e al l are withi n th e universa l bod y o f Jesus and , second , b y con-
demning the m fo r refusin g t o accep t th e spiritua l fulfillmen t o f tha t unite d an d unifor m Christia n 
body. Se e generally Rober t A . Williams , Th e America n India n i n Wester n Lega l Though t (1990 ) 
(explores the significance of Christian universalism for the domination of Native Americans). 

91. Se e Mon k &c  Stamey , supr a not e 5 , a t 33-48 . Book s tha t discus s th e developmen t o f 
Christianity, antisemitism, or the doctrine of separation of church and state during the Roman Empire 
and the Middle Ages include the following: Harold J. Berman, Law and Revolution: The Formation of 
the Western Lega l Tradition (1983) ; Fox, supra note 5 ; James Muldoon, Popes , Lawyers, and Infidel s 
(1979); Edward A. Synan, The Popes and the Jews in the Middle Ages (1965); Brian Tierney, The Crisis 
of Church and State 1050-1300 (1988 ) [hereinafte r Tierney , Crisis]; Brian Tierney, Religion, Law, and 
the Growt h o f Constitutiona l Though t 1150-165 0 (1982 ) [hereinafte r Tierney , Religion] ; Walte r 
Ullmann, The Growth of Papal Government in the Middle Ages (1955) [hereinafte r Ullmann , Growth]; 
Walter Ullmann , A  Histor y o f Politica l Thought : Th e Middl e Age s (1965 ) [hereinafte r Ullmann , 
History]; Church, State, and Jew in the Middle Ages (Rober t Chazan ed. , 1980 ) [hereinafte r Chazan] ; 
Church an d Stat e Through th e Centuries : A Collection o f Histori c Documents Wit h Commentarie s 
(Sidney Z. Ehler & John B. Morrall trans. &c eds., 1954) [hereinafter Ehler] ; Documents of the Christian 
Church (Henry Bettenson ed. , 2d ed. 1963) [hereinafte r Bettenson] ; The Jew in the Medieval World: A 
Source Book, 315-1791 (Jacob R. Marcus ed., 1938) [hereinafter Marcus]; Select Historical Documents 
of the Middle Ages (Ernest F. Henderson ed., 1892) [hereinafter Henderson]. General histories that pro-
vide useful informatio n regardin g the Roman Empire and the Middle Ages include the following: J.M. 
Roberts, Th e Pengui n Histor y o f th e Worl d (1987) ; The Columbi a Histor y o f th e Worl d (Joh n A . 
Garraty &c Peter Gay eds., 1972) [hereinafter Columbia]. 

92. Se e Johnson, supra note 1, at 140-43; Monk St Stamey, supra note 5, at 9. 
93. Se e Monk Sc Stamey, supra note 5, at 42-43; Bettenson, supra note 91, at 7-14. 
94. Se e Edict of Toleration (311), reprinted in Bettenson, supra note 91, at 15. 
95. Se e Edict of Milan (313), reprinted in Bettenson, supra note 91, at 15. 
96. Se e Monk &  Stamey , supr a not e 5 , a t 43 ; Roberts, supr a not e 91 , at 277-79;  Bettenson , 

supra note 91, at 16-18. 
97. A  divisio n betwee n Easter n an d Wester n Christianit y bega n a s earl y a s Constantine' s rule . 

When Constantine moved his capital from Rome to Constantinople in 330, the new imperial court and 
armies overshadowed the Church. Hence, the prelates of Constantinople tended to accept the Caesar-
opapist claims of the Eastern emperors . In the West, however, the gradual disintegration o f royal and 
imperial authority allowed the Church to dominate. See Tierney, Crisis, supra note 91, at 8-9 . 

98. Se e Edict of the Emperors Gratian , Valentinian II, and Theodosius I  establishing Catholicism 
as the State Religion (Feb. 27, 380), reprinted in Ehler, supra note 91, at 6-7. 

99. A t this point in history, the modern concept of a state did not exist. Ullman suggests that the 
concept of the state per se did not develop until closer to the thirteenth century (see Ullmann, History, 
supra note 91, at 17-18) , though other commentators place the emergence of the state in the eleventh 
century. See Berman, supra note 91, a t 113 ; Tierney, Religion, supra note 91, at 10 . In any event, dur-
ing the late stages of the Roman Empire and the early Middle Ages, the key distinction was between 
the clerg y (ordaine d member s o f th e Church ) an d th e lait y (unordaine d members) . Se e Ullmann , 
Growth, supra note 91, at 1-2 . Thus , for severa l hundred years, the central conflict wa s not so much 
between church and state as between priesthood (sacerdotium ) and kingship (regnum) , fought withi n 
the singl e an d universa l bod y o f Christ . Se e Ullmann, History , supr a not e 91 , at 17-18 . Part o f my 
argument, though, is that the rhetorical seeds of the modern state originated with the New Testament 
condemnation of Judaism as carnal. 

100. Walte r Ullmann writes: 

Who—that was the basic problem—was to govern, that is to direct and orientate the cor-
porate union of Christians—the emperor, because he was emperor, or the pope because 
he was successor of St Peter?... [W]ho was functionally qualifie d to define the doctrine, 
purpose an d ai m underlying th e corporat e unio n o f al l Christians, to direc t tha t bod y 
according to its underlying purpose and aim—emperor or pope? 

Ullmann, Growth, supra note 91, at 11 ; see Ehler, supra note 91, at 1-2 . 
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101. Se e Ullmann, Growth, supra note 91, at 13-14; Ullmann, supra note 91, at 100. 
102. Se e Ehler, supr a not e 91 , at 2 ; Ullmann , Growth , supr a not e 91 , at 18 ; Ullmann, History , 

supra note 91, at 35. 
103. Thi s council led to the adoption of the Nicaean Creed, which asserted belief "in one God the 

Father [and in] Jesus Christ, the Son of God, begotten of the Father, only-begotten, that is, of the sub-
stance o f th e Father. " The Cree d o f Nicaea (325) , reprinted i n Bettenson , supr a not e 91 , at 25 ; see 
Monk 6c Stamey, supra note 5, at 46; Columbia, supra note 91, at 232. 

104. Se e Roberts, supra note 91 , at 277-79; Ehler, supra note 91 , at 2 . In a  sense, Constantine' s 
Caesaropapism merel y continued th e approach typica l o f pagan state s o f antiquity, which combine d 
religion and politics and which deemed the empero r divine . See Ehler, supra note 91 , at 1 ; Ullmann, 
History, supra note 91, at 35. The difference, o f course, was that Constantine' s Caesaropapism substi-
tuted Christianity for the earlier pagan religions. 

105. Se e Ullmann, History, supra note 91, at 20. 
106. Cf . Peter Brown, Power and Persuasion in Late Antiquity: Towards a Christian Empire (1992) 

(on th e sprea d o f Christianit y aroun d 300-45 0 C.E.) ; Jo n Butler , Awas h i n a  Se a o f Faith : 
Christianizing the American People 18-23 (1990) (Christianizing Europe was a problem, not a given). 

107. Edic t o f the Emperors Gratian , Valentinian II , and Theodosius I  establishing Catholicis m as 
the State Religion (Feb . 27, 380), reprinted in Ehler, supra note 91, at 7. Robin Lane Fox underscores 
the link between Christianity and rising religious intolerance: 

[Christianity] change d th e degre e o f freedo m wit h whic h peopl e coul d acceptabl y 
choose what to think and believe. Pagans had been intolerant of the Jews and Christians 
whose religions tolerated no gods except their own. Yet the rise of Christianity induced 
a muc h sharpe r ris e i n religiou s intoleranc e an d th e ope n coercio n o f religiou s belief . 
Christians were quick to mobilize force against [othe r religions]. 

Fox, supra note 5, at 23. 
108. Se e Brown , supr a not e 106 , a t 19 ; Mark 12:17 . Empero r Theodosiu s officiall y prohibite d 

paganism b y 391. See Columbia, supr a not e 91 , at 222-23 ; Roberts , supr a not e 91 , at 285 ; Synan, 
supra note 91, at 19-20. 

109. Se e Synan, supra note 91, at 19-20, 28. 
110. Se e Law of Constantius (Aug. 13, 339), reprinted in Marcus, supra note 91, at 4-5. 
111. Se e A Law of Theodosius II (Novella III) (Jan. 31, 439), reprinted in Marcus, supra note 91, at 

5-6. Jews could still hold public offices tha t entailed financial ruin. See Marcus, supra note 91, at 3-4. 
112. Se e Ruether, supr a note 3 , at 190 ; cf. Nicholls, supra note 3 , at 19 2 (Constantin e mandate d 

that Sunday be a day of rest). 
113. Se e A Law of Theodosius II (Novella III) (Jan. 31, 439), reprinted in Marcus, supra note 91 , at 

5-6. 
114. Reuther , supra note 3, at 194. 
115. A  Law of Theodosius II (Novella III) (Jan. 31, 439), reprinted in Marcus, supra note 91, at 6. 
116. Id . 
117. La w of Constantius (Aug. 13, 339), reprinted in Marcus, supra note 91, at 4-5. 
118. A  Law of Theodosius II (Novella III) (Jan. 31, 439), reprinted in Marcus, supra note 91, at 5. 
119. Id . at 6. 
120. Id . at 5. 
121. Id . at 6. 
122. Fo r further legal condemnations of Jews and Judaism, see Reuther, supra note 3, at 194-95. 
123. Baum , supra note 33, at 13. 
124. Se e Nicholls, supra note 3, at 203; see, e.g., Johnson, supra note 1, at 164. 
125. Synan , supra note 91, at 30. 
126. I  use the term "state" loosely here. See supra note 99. 
127. I n fact, over the years, Jews often have been portrayed as pigs. See Jaher, supra note 3, at 70. 
128. St . Augustine, The City of God (Marcu s Dods trans . 6c ed., 1948 ) (excep t where otherwis e 

noted, all of my subsequent citations to The City of God will be to the second volume of this edition). 
Augustine lived from 35 4 to 430 and wrote The City of God around 412 to 427 . For discussions of 
Augustine and his political thought, see Etienne Gilson, The Christian Philosophy of Saint Augustine 
(L.E.M. Lync h trans. , 1960 ) [hereinafte r Gilson , Augustine] ; Etienn e Gilson , Histor y o f Christia n 
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Philosophy in the Middle Ages 70-81 (1955 ) [hereinafte r Gilson , Middle Ages]; Ernest L . Fortin, St. 
Augustine, in History o f Political Philosophy 17 6 (Leo Strauss &  Joseph Cropse y eds. , 3d ed . 1987); 
R.A. Markus, Marius Victorinus and Augustine, in The Cambridge Histor y o f Later Greek and Early 
Medieval Philosophy 327 (A.H. Armstrong ed. , 1967 ) [hereinafte r Markus , Augustine]; R.A. Markus, 
Refusing t o Bles s the State : Prophetic Church an d Secula r State , reprinted i n Sacre d an d Secula r 37 2 
(1994) [hereinafte r Markus , Refusing]; R.A. Markus, The Sacre d and the Secular : From Augustine to 
Gregory the Great, reprinted in Sacred and Secular 84 (1994) [hereinafter Markus, Sacred]. 

129. Psal m 87:3; see Psalms 46:4; 48:1. Augustine quoted these passages in Augustine, supra note 
128, at bk. XI, § 1  (vol . 1) . 

130. Hebrew s 13:14. 
131. Augustin e was influenced b y Platonic and Neoplatonic metaphysics even though he probably 

had little direct knowledge of Plato's own writings. See Gilson, Middle Ages, supra note 128, at 70-81, 
93, 94 ; Paul Vincent Spade , Medieval Philosophy, in The Oxford Histor y o f Western Philosophy 55, 
56-57, 8 9 (Anthon y Kenny ed. , 1994) ; Tarnas, supra note 6 , at 101-08 . Thomas Aquinas expressly 
noted that Augustine was a Platonist: "[W]henever Augustine, who was imbued with the doctrines of 
the Platonists, found i n their teaching anything consistent with faith, he adopted it ; and those things 
which he found contrar y t o fait h h e amended." St . Thomas Aquinas , Summa Theologica, in I  Basic 
Writings of St. Thomas Aquinas, at pt. I, qu. 84, art. 5 (Anton C. Pegis ed., 1945). 

132. See , e.g., Markus, Augustine, supra not e 128 , at 406-1 9 (i n discussing Augustine' s concep t 
of tw o cities , Markus doe s no t mentio n Augustine' s vie w o f Jews o r Judaism); Fortin, supr a not e 
128 (no t discussin g Augustine' s attitud e towar d o r treatmen t o f Judaism). Etienn e Gilso n offer s 
an uncritical description of a narrow part of Augustine's use of Judaism: Gilson notes that, according 
to Augustine , only grac e ca n bring salvatio n an d eliminat e sin , while the Jewish law cannot d o so. 
See Gilson , Augustine , supr a not e 128 , a t 153-54 , 169 . Mos t often , Gilso n use s a  rathe r thi n 
euphemism, referrin g t o th e ol d ma n (Jews ) a s opposed t o th e ne w ma n (Christians) . See , e.g., id . 
at 176. 

133. St . Augustine, The Work of the Monks, in The Fathers of the Church 323 , 349, 350 (Ro y J. 
Deferrari ed., 1952). 

134. Augustine , supra note 128, at bk. XPV, § 2. 
135. Id . at bk. XPV, § 28. 
136. Se e id. at bk. XVII, §§ 18, 46; Johnson, supra note 1, at 165. 
137. Augustine , supra note 128, at bk. IV, § 34 (vol. 1). Augustine similarly wrote: 

[T]he Jews who slew Him, and would no t believ e in Him, because i t behoved Him to 
die and rise again, were yet more miserably wasted by the Romans, and utterly rooted 
out from thei r kingdoms, where aliens had already ruled over them, and were dispersed 
through the lands (so that indeed there is no place where they are not), and are thus by 
their own Scriptures a testimony to us 

Id. at bk. XVII, $ 46. 
138. Augustine , supra note 128, at bk. XPV, § 1; see Fortin, supra note 128, at 195-98 (o n the two 

cities). 
139. Augustine , supra note 128, at bk. XPV, § 28. 
140. Se e Fortin, supra note 128, at 196-97. 
141. "Rende r to Caesar the things that are Caesar's, and to God the things that are God's." Mark 

12:17; accord Luke 20:25. 
142. Tierney , Crisis, supra note 91, at 10. 
143. Se e Augustine, supra note 128 , at bk . XIX, § 17; Gilson, Augustine, supra note 128 , at 179; 

Fortin, supr a not e 128 , a t 183 , 195-98 ; Markus , Augustine , supr a not e 128 , a t 417-18 ; Markus , 
Refusing, supra note 128, at 374. 

144. Augustine , supra note 128, at bk. I, § 1 (vol. 1) . 
145 Se e Fortin , supr a not e 128 , a t 96 ; Markus , Augustine , supr a not e 128 , a t 412 ; see , e.g. , 

Augustine, supra note 128 , at bk. XX, § 9 ("the Churc h even now is the kingdom of Christ, and the 
kingdom of heaven"). 

146. Augustine , supra note 128, at bk. XV, § 1 . 
147. Markus , Augustine, supra note 128, at 412. 
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148. Augustine , supra note 128, at bk. XV, § 1 . 
149. Id. ; see Fortin, supra note 128, at 195. 
150. Se e J.G.A. Pocock , Th e Machiavellian Momen t 32 , 43, 45 (1975) ; Eric Voegelin, The New 

Science o f Politic s 118-1 9 (198 7 eel.) ; Markus, Augustine , supra not e 128 , at 406-12 . Markus als o 
argues that Augustine suggested a threefold conceptua l scheme involving the sacred, the profane, and 
the secular . The profane i s the opposit e o f th e sacred , whil e th e secula r represent s a n intermediat e 
realm where the sacred and profane overlap . The secular was "the realm to which the institutions of 
politically organized societies belong." Markus, Sacred, supra note 128, at 85. 

151. Augustine , supra note 128, at bk. I, § 35 (vol. 1); accord id. at bk. XI, § 1 (vol. 1). 
152. Se e Marcus Dods , Preface , i n St . Augustine , Th e Cit y o f Go d (Marcu s Dod s trans . Sc  ed., 

1948). Thus, Etienne Gilso n argue s tha t Augustine' s purpos e wa s t o trac e a  "theology o f history. " 
Gilson, Middle Ages, supra note 128 , at 80 . R.A. Markus argues that Augustine's denigration of civil 
authority marked a change in Christian attitudes. According to Markus, from th e time of the Roman 
establishment o f Christianity , Christian s readil y accepte d th e culture , values , socia l structure , an d 
political institutions o f the Roman Empire . "[T]he prevailing assumption wa s hardly questioned: the 
Roman Empire was God' s chose n mean s fo r th e socia l embodimen t o f Christianity , with a  kind of 
messianic mission in the world, its emperor the representative of God's own authority over a society 
which was the image of His Kingdom." Markus, Refusing, supr a note 128 , at 373 ; accord Voegelin, 
supra note 150, at 109-10 (the Roman Empire was practically built into Christianity). 

153. Again , I use the term "state" loosely here. See supra note 99. 
154. Markus , Augustine, supra note 128 , at 417; see Gilson, Augustine, supra note 128 , at 180-81 ; 

Fortin, supra note 128, at 196-97. 
155. Marku s writes: 

The general implications of [Augustine' s view] are clearly hostile to any close linking of 
the tw o institution s [o f churc h an d state] , an d indee d par t o f Augustine' s purpos e 
appears t o hav e been to questio n radically the theologica l premises of the view of his-
tory which led to so close a linking of the Christian Church to the Roman Empire dur-
ing the fourth century. 

Markus, Augustine, supra note 128, at 417. 
156. Richar d Tarna s writes , for example , that "th e doctrin e o f th e tw o citie s would hav e muc h 

influence on subsequent Western history, affirming th e autonomy of the spiritual Church vis-a-vis the 
secular state." Tarnas, supra note 6, at 148. 

NOTES T O CHAPTE R 3 

1. Se e Churc h an d Stat e Throug h th e Centuries : A  Collectio n o f Histori c Document s Wit h 
Commentaries 2 (Sidney Z. Ehler & John B. Morrall trans. &c eds., 1954) [hereinafte r Ehler] ; James E. 
Wood, Jr., et al., Church and State in Scripture, History, and Constitutional Law 61 (1958). Books that 
discuss th e developmen t o f Christianity , antisemitism , o r th e doctrin e o f separatio n o f churc h an d 
state durin g the Roman Empire and the Middle Ages include the following: Harold J. Berman, Law 
and Revolution: The Formation of the Western Legal Tradition (1983) ; Margaret Deanesly, A History 
of th e Medieva l Churc h 590-150 0 (8t h ed . 1954) ; Robin Lan e Fox , Pagans an d Christian s (1987) ; 
James Muldoon, Popes, Lawyers, and Infidels (1979) ; Martin E. Marty, A Short History of Christianity 
(1959); Edward A . Synan , The Pope s an d th e Jews i n th e Middl e Age s (1965) ; Brian Tierney , Th e 
Crisis o f Churc h an d Stat e 1050-130 0 (1988 ) [hereinafte r Tierney , Crisis] ; Brian Tierney , Religion , 
Law, and th e Growt h o f Constitutiona l Though t 1150-165 0 (1982 ) [hereinafte r Tierney , Religion]; 
Walter Ullmann, The Growth o f Papal Government i n the Middle Ages (1955 ) [hereinafte r Ullmann , 
Growth]; Walte r Ullmann , A  Histor y o f Politica l Thought : Th e Middl e Age s (1965 ) [hereinafte r 
Ullmann, History]; Williston Walker, A History of the Christian Church (3d ed. 1970) ; Church, State, 
and Jew in the Middle Ages (Robert Chazan ed., 1980) [hereinafte r Chazan] ; Ehler, supra; Documents 
of the Christian Churc h (Henr y Bettenson ed. , 2d ed . 1963 ) [hereinafte r Bettenson] ; The Jew in the 
Medieval World: A Source Book, 315-1791 (Jaco b R. Marcus ed. , 1938 ) [hereinafte r Marcus] ; Select 
Historical Documents o f th e Middle Ages (Ernes t F . Henderson ed. , 1892 ) [hereinafte r Henderson] . 
General histories tha t provide useful informatio n regardin g th e Roman Empire and the Middle Ages 
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include the following: J.M. Roberts, The Penguin History of the World (1987) ; The Columbia History 
of the World (John A. Garraty St Peter Gay eds., 1972) [hereinafte r Columbia]. 

2. Lette r from Pop e Gelasius I to Byzantine Emperor Anastasius I (494), reprinted in Ehler, supra 
note 1, at 11. 

3. Id . 
4. Cf . Tierney, supra note 1 , at 10-11 (Gelasius was ambiguous enough to be interpreted as sup-

porting eithe r a  balance d dualis m o r papa l superiority) ; Davi d S . Clark , Th e Medieva l Origin s o f 
Modern Legal Education: Between Church and State, 35 Am. J. Comp. L. 653, 662-63 (1987 ) (attrib-
utes to Gelasius a more balanced dualism). 

5. Se e Ullmann, Growth, supra note 1, at 19, 20-23. 
6. Se e Synan, supra note 1 , at 32-35 . But cf. id . (Gelasiu s also tolerated an d perhaps befriende d 

particular Jews). 
7. Lette r from Pop e Gelasius I to Byzantine Emperor Anastasius I (494), reprinted in Ehler, supra 

note 1, at 11. 
8. Se e Ehler, supra note 1, at 10. 
9. Justinian' s Novella VI (535), reprinted in Tierney, Crisis, supra note 1 , at 15. On the importance 

of Justinian' s Corpu s Jurisprudence Civili s an d hi s Novella e t o th e developmen t o f wester n lega l 
thought, see Ullmann, History, supra note 1, at 46-47. 

10. Se e Ullmann, Growth, supra note 1, at 31-33; Ullmann, History, supra note 1, at 47-48. 
11. Ullmann , Growth, supra note 1, at 32. 
12. Se e Ehler, supra note 1, at 9. 
13. Ullmann , History, supra note 1, at 47. 
14. Rosemar y Ruether , Faith and Fratricide: The Theological Roots o f Anti-Semitism 19 6 (1974). 

Other books on antisemitism that I cite in this chapter include the following: Zygmunt Bauman, Mo-
dernity an d th e Holocaus t (1989) ; Gavin I . Langmuir , History , Religion , an d Antisemitis m (1990) ; 
William Nicholls , Christia n Antisemitism : A  Histor y o f Hat e (1993) ; James Parkes , Judaism an d 
Christianity (1948 ) [hereinafte r Parkes , Judaism]; Rober t S . Wistrich , Antisemitism : Th e Longes t 
Hatred (1991). 

15. A  Law of Justinian (July 28, 531), reprinted in Marcus, supra note 1, at 6-7. 
16. Se e Marty, supra note 1, at 125-26; Ullmann, History, supra note 1, at 49-50; Bettenson, supra 

note 1, at 151-53. 
17. Ullmann , History, supra note 1, at 50; see Ullmann, Growth, supra note 1, at 38. 
18. Se e Ullmann, History, supra note 1 , at 49-50. Ullmann argues that the Church was "the most 

influential an d importan t governmenta l institutio n i n the medieva l period." Ullmann, Growth , supr a 
note 1, at 1. R.A. Markus notes that Gregory was influenced by Augustine's writings, but the reality of 
secular power had radically changed during the two centuries between their lives. This changed histor-
ical context affected thei r different view s on secular power and the relation between church and state. 
See R.A. Markus, The Sacred and the Secular: From Augustine to Gregory the Great, reprinted in Sacred 
and Secular 84, 87-96 (1994). 

19. Se e Synan, supra note 1, at 35, 81, 97-98, 229-32. 
20. Id . at 37. 
21. Moreover , Gregory wrote tha t "[t]he Old Testament i s the prophecy of the New, the New is 

the explanation of the Old." Deanesly, supra note 1, at 27 (quoting Gregory). 
22. Id . at 46 (quoting Gregory I). 
23. Se e id. at 48-49, 120; cf. Ruether, supra note 14 , at 19 0 (the practice of forcing Jews to listen 

to Christian conversion sermons began in the fifth century) . 
24. Lette r fro m Gregor y t o Virgilius , Bisho p o f Aries , an d Theodorus , Bisho p o f Marseilles , in 

Gaul (June 591), reprinted in Marcus, supra note 1, at 112. 
25. Id . 
26. Se e Marty, supra note 1, at 141-45. 
27. Compar e Th e Cree d o f Nicae a (325) , reprinted i n Bettenson , supr a not e 1 , at 2 5 wit h Th e 

Nicene Creed, reprinted in Bettenson, supra note 1 , at 25-26. 
28. Berman , supra note 1, at 178. 
29. Se e id. at 105, 581 n.26; Marty, supra note 1, at 152-53. 
30. Berman , supra note 1, at 179. 
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31. Se e id . a t 179 , 521 . For a  discussio n o f th e difference s betwee n th e Easter n an d Wester n 
Churches, see id. at 174-78 ; Robert C . Monk &  Joseph D. Stamey, Exploring Christianity : An Intro-
duction 48-55 (2d ed. 1990). 

32. Se e Uta-Renat e Blumenthal , Th e Investitur e Controversy : Churc h an d Monarc h Fro m th e 
Ninth to the Twelfth Centur y (1988) ; Henderson, supra note 1 , at 365-409; Walker, supra note 1 , at 
204-12. Se e generally Berman , supr a not e 1 , a t 1-1 9 (connectin g th e schis m an d th e Investitur e 
Struggle together as part of a revolution in legal thought); Tierney, Crisis, supra note 1 , at 33-34 (con-
necting the schism with the Investiture Struggle). 

33. Se e Deanesly, supra note 1 , at 93-94; Ehler, supra note 1 , at 24; Ullmann, History, supra note 
1, at 82-83; Walker, supra note 1 , at 204; Clark, supra note 4, at 668. 

34. Henderson , supra note 1 , at 352. The investiture ceremony and practice was a central compo-
nent of feudalism. See Blumenthal, supra note 1, at 28-29. 

35. Th e Church' s rallyin g cr y fo r th e Investitur e Struggl e wa s "th e freedo m o f th e church. " 
Berman, supr a not e 1 , a t 105 ; accord id . a t 108 . F.H. Hinsle y argue s tha t th e Investitur e Struggl e 
should b e understood mor e as a struggle fo r powe r betwee n tw o theocrati c authorities (th e papacy 
and the emperor ) than a s a clash between secula r and spiritua l authorities . F.H. Hinsley, Sovereignty 
58-60 (2d ed. 1986). 

36. Fo r a  detailed descriptio n o f the disput e betwee n Gregor y an d Henry , see Blumenthal, supra 
note 32, at 113-27 . Uta-Renate Blumenthal argues that Gregory' s prohibition o f lay investiture arose 
because of a preexisting tension between Gregory and Henry and was not the underlying cause of the 
dispute betwee n them . Se e id. a t 120-21 . Accordin g t o Blumenthal , th e tru e founde r o f th e Hol y 
Roman Empire—th e successo r stat e t o Charlemagne' s empire—wa s a n earlie r Henr y (919-936) , 
although the empire was not official unti l the coronation of Otto I as emperor in 962. See id. at 31. 

37. Se e Ullmann, Growth , supr a note 1 , at 262-63 . Fo r example , in a  letter written t o a  bishop, 
Gregory quotes Pope Gelasius : '"There are indeed, most augus t Emperor , two powers by which this 
world i s chiefl y ruled : th e sacre d authorit y o f th e Pope s an d th e roya l power ; o f thes e th e priestl y 
power is much more important, because i t has to render account fo r the kings of men themselves at 
the Divin e tribunal.' " Lette r o f Pop e Gregor y VI I t o Hermann , Bisho p o f Met z (Marc h 15 , 1081), 
reprinted in Ehler, supra note 1 , at 29, 33. For an excellen t summar y of Gregory' s hierocrati c princi-
ples, see Ullmann, Growth, supra note 1, at 272-309. 

38. Synan , supra note 1, at 65. 
39. Lette r of Pope Gregory VII to Hermann, Bishop of Metz (March 15 , 1081), reprinted in Ehler, 

supra not e 1 , a t 29 , 33 . Similarly , Gregor y declare d tha t "[kings] , far to o muc h give n t o worldl y 
affairs, thin k little o f spiritua l things; [pontiffs] , dwellin g eagerl y upon heavenl y subjects , despise the 
things of this world." Tierney, supra note 1, at 87. 

40. Th e Dictatus Papae, reprinted in Ehler, supra note 1 , at 43-44. This document was inserted in 
Gregory's official Register in March, 1075, but whether Gregory actually authored it is sometimes dis-
puted. See Ehler, supra note 1, at 43; Tierney, Crisis, supra note 1, at 46. 

41. Decre e Forbiddin g La y Investiture (Nov . 19 , 1078) , reprinted i n Henderson , supr a not e 1 , at 
365. The decree from 107 5 has not survived , but it s content wa s similar to tha t o f this decree fro m 
1078. Henderson, supra note 1, at 352. 

42. Th e disput e ove r the se e in Milan actually ha d begu n severa l years earlie r under th e reign of 
Pope Alexander II. See Tierney, supra note 1 , at 53. 

43. Se e Letter o f Gregor y VI I to Henry I V (Dec. 1075) , reprinted in Henderson, supr a note 1 , at 
367, 368; Walker, supra note 1, at 209. 

44. Se e Letter of the Bishops to Gregory VII (Jan. 24, 1076), reprinted in Henderson, supra note 1, 
at 373-76; Walker, supra note 1 , at 209. 

45. Depositio n o f Henr y b y Gregor y (Feb . 1076) , reprinte d i n Tierney , Crisis , supr a not e 1 , a t 
60-61. 

46. Henr y IV' s Answer to Gregor y VI I (Jan . 24, 1076) , reprinted in Henderson, supr a not e 1 , at 
372. The date of this letter is unclear. Although Henderson dates it as January 24, 1076, which would 
place i t before Gregory' s excommunicatio n o f Henry, i t i s better date d jus t afte r th e excommunica -
tion. See Tierney, Crisis, supra note 1, at 53-54; Walker, supra note 1, at 209 &c n.5. 

47. Henr y IV' s Answer t o Gregor y VI I (Jan . 24, 1076) , reprinted i n Henderson, supr a not e 1 , at 
373. 
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48. Se e Deanesly, supra note 1 , at 102 ; Henderson, supra note 1 , at 353-54; Walker, supra note 1, 
at 209. 

49. Se e Deanesly, supra note 1 , at 103 ; Tierney, Crisis, supra note 1 , at 54-55; Walker, supra note 
1, at 209-10. 

50. Tierney , Crisis, supra note 1, at 86; accord Blumenthal, supra note 32, at 118 ("theocratic king-
ship becam e a n anachronism") ; see , e.g., Concorda t o f Worm s Betwee n Pop e Calixtu s I I an d th e 
Emperor Henry V (Sept . 23, 1122), reprinted in Ehler, supra note 1 , at 48-49 . Deanesly summarize s 
the Concorda t o f Worm s a s follows : "Th e empero r renounce d investitur e b y rin g an d staff , an d 
promised canonica l election ; the pope assente d t o electio n i n the emperor' s presence , to investitur e 
with the 'regalia' by touching the sceptre before consecration , and to the performance o f homage and 
fealty." Deanesly, supra note 1 , at 105 ; see Ehler, supra note 1 , at 24-25 (discussin g the compromise). 
Whether Gregory' s personal reign as pontiff shoul d b e categorized a s revolutionary, reformatory, o r 
even conservative is subject to dispute. See Clark, supra note 4, at 669 n.51. 

51. Se e Ehler, supra note 1 , at 50-51 . Som e cleric s insisted tha t th e pope, as the spiritua l leader , 
ruled ove r both spiritua l and temporal affairs . Othe r (thoug h fewer) cleric s maintained tha t althoug h 
the pope was supreme, he should remain apart from the carnal degradations inherent in temporal and 
material affairs. See Tierney, Crisis, supra note 1, at 87-88. 

52. Se e Ullmann, History, supra note 1 , at 138-39 . The increase in the Church' s tempora l power 
was centra l t o th e transformation o f the doctrin e o f two swords . In the twelfth century , Bernard of 
Clairvaux interpreted the doctrine in an extremely hierocratic fashion. To Bernard, the pope possessed 
"both swords, the spiritual as well as the physical-material sword." Ullmann, Growth, supra note 1 , at 
431; se e Muldoon, supr a note 1 , at 14-15 ; Tierney, Crisis , supra note 1 , at 8 ; cf. Ullmann, Growth , 
supra note 1 , at 345 (Kin g Henry IV's interpretation o f the doctrine of two swords was a more bal-
anced dualism). 

53. Berman , supra note 1, at 520; see id. at 51. 
54. Id . at 113. 
55. Th e Churc h worke d "fo r th e redemptio n o f th e lait y an d th e reformatio n o f th e world , 

through law." Id. at 520; see id. at 179, 521. 
56. Se e T.M. Parker, The English Reformation t o 1558, at 4-5,10 (2 d ed. 1966). 
57. Se e Chazan, supra note 1  at 17-42; see also Berman, supra note 1 , at 86 (on the extensive laws 

and legal orders even before the systematization of the canon law). 
58. Berman , supra note 1, at 49; see id. at 49-50, 76, 520-21; Quentin Skinner, 1 The Foundations 

of Modern Political Thought: The Renaissance 14 (1978). 
59. Berman , supra note 1 , at 113-14 . Berman acknowledges , however , tha t callin g the Churc h a 

state is somewhat paradoxical: "Yet it is a paradox to cal l the church a modern state, since the princi-
pal feature b y which th e moder n stat e i s distinguishe d fro m th e ancien t state , a s wel l a s from th e 
Germanic or Frankish state, is its secular character." Id. at 114. 

60. Se e id. at 260; Tierney, Religion, supra note 1 , at 10 ; Michael Walzer, The Revolution o f the 
Saints 6 , 171-7 2 (1965) . Berman writes tha t whil e one side of the Papa l Revolution (th e Investiture 
Struggle) was the enhancemen t o f Church power, "[a]nothe r sid e of i t was the enhancemen t o f the 
secular political and legal authority of emperors, kings, and lords, as well as the creation of thousands 
of autonomous, self-governing cities." Berman, supra note 1, at 520. 

61. Berman , supra note 1, at 521; see id. at 166, 195, 273. Berman writes: 

Secular law wa s suppose d t o emulat e th e cano n law . All the variou s secula r lega l sys-
tems—feudal, manorial , mercantile , urban , royal—adapte d t o thei r ow n use s man y basi c 
ideas and technique s o f the cano n law , if only because th e cano n law was more highly 
developed an d wa s availabl e for imitation . Thi s was inevitable , since in th e twelft h an d 
thirteenth centurie s mos t lawyers , judges, and other professional adviser s and officers o f 
secular legal institutions wer e cleric s and eithe r had bee n traine d i n cano n la w or were 
generally familiar with its basic features. At the same time, the secular authorities resisted 
the encroachment s o f the ecclesiastica l authorities upon th e secula r jurisdiction; and fo r 
that reason, too, they sought to achieve for secular law the cohesion and sophistication of 
the canon law. 

Id. at 274. 
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62. Id . at 213. 
63. Se e id. at 213-14; Tierney, Religion, supra note 1, at 10-12. 
64. Tierney , Religion, supra note 1, at 10; accord Berman, supra note 1, at 260. 
65. Se e Berman, supra note 1 , at 225. Brian Tierney writes: "[T]he juridical culture o f the twelft h 

century—the works of the Roman and canon lawyers, especially those of the canonists where religious 
and secula r ideas most obviously intersected—formed a  kind o f seedbed from whic h grew the whole 
tangled forest of early modern constitutional thought." Tierney, Crisis, supra note 1, at 1. 

66. Tierney , Crisis, supra note 1, at 87. 
67. Accordin g to Jonathan Riley-Smith, a "crusade was a holy war fought agains t those perceived 

to be the external or internal foes of Christendom for the recovery of Christian property or in defence 
of the Church or Christian people." Jonathan Riley-Smith, The Crusades xxviii (1987). Edward Synan 
notes that "the Crusades were first and last a papal enterprise." Synan, supra note 1 , at 69; see Robert 
Chazan, European Jewry and the First Crusade 171 (1987) [hereinafte r Chazan , European Jewry]. 

68. Se e Deanesly, supr a not e 1 , at 109 ; Marcus, supr a not e 1 , a t 115 ; Walker, supr a not e 1 , at 
219-21. The first massacres of Jews occurred in the spring of 1096. See Paul Johnson, A History of the 
Jews 208 (1987); Synan, supra note 1, at 67. 

69. Se e Synan, supra note 1 , at 66-67 . Robert Chaza n argue s that durin g the firs t Crusade , there 
were thre e distinguishabl e group s o f Crusaders : baronia l forces , wh o eventuall y capture d Jerusalem 
and did not engage in extensive antisemitic violence; bands led by Peter the Hermit; and other bands 
stirred up by Peter the Hermit. See Chazan, supra note 1 , at 113 ; Chazan, European Jewry, supra note 
67, at 50-60. 

70. Id . at 71.  Jewish accounts confirm tha t the Crusaders sought to totally destroy the Jews either 
by conversio n o r b y death . Accordin g t o Jewis h reports , th e Christian s declared : "Le t u s tak e 
vengeance firs t upo n them . Le t u s wipe the m ou t a s a  nation; Israel' s nam e wil l be mentioned n o 
more. Or else let them be like us and acknowledge the son [o f God]." Chazan, European Jewry, supra 
note 67, at 69 (quoting Hebrew First-Crusade Chronicle L). 

71. Synan , supra note 1, at 71. 
72. Synan , supra not e 1 , at 70 ; see Langmuir, supr a not e 14 , at 290 ; Ruether, supr a not e 14 , at 

205-08; Wistrich, supra note 14 , at 23. 
73. Se e Wistrich, supra note 14, at 23. 
74. Synan , supra note 1, at 73. 
75. Se e Chazan, supra note 1, at 136-37. 
76. Chazan , European Jewry, supra note 67, at 70 (quoting Albert of Aix). 
77. Id . at 111-12 . Chazan provides translations of the two origina l Hebrew First-Crusade chroni -

cles. Se e id . a t 223-97 . Thi s particula r passag e i s fro m th e Hebre w First-Crusad e Chronicl e L , 
reprinted in id. at 258-59. Incredibly, Chazan concludes that the first Crusade had only a limited over-
all impact o n Europea n Jewry becaus e th e Jewish communit y survive d an d continued . Se e id. a t 8 . 
Such a conclusion minimizes the significance o f human suffering tha t occurred during the Crusade, as 
well as the los s of life . As Robert Wistric h reports , during the first six months o f 109 6 alone , one-
quarter to one-third of the Jews in Germany and northern France were murdered. See Wistrich, supra 
note 14, at 23. 

78. Fo r example, Peter the Venerable, a leader of the second Crusade, wrote: 

What doe s i t profit t o trac k down and to persecute enemie s o f the Christia n hop e out -
side, indee d fa r beyond , th e frontiers , i f th e evil , blasphemin g Jews , fa r wors e tha n 
Saracens, not a t a  distance, but in our midst, so freely an d audaciously blaspheme, tram-
ple underfoot, deface with impunity Christ and all Christian mysteries? 

Synan, supra note 1, at 76. 
79. Th e Repor t o f Ephraim , reprinte d i n Chazan , supr a not e 1 , at 107 , 10 8 (quotin g th e mon k 

Ralph). Ralph i s sometime s calle d Rudolph o r Radulph . Se e Chazan, supr a not e 1 , at 104 ; Chazan, 
European Jewry, supra note 67, at 169-79; Nicholls, supra note 14, at 229-32. 

80. Compar e The Report of Otto of Freising, reprinted in Chazan, supra note 1, at 106, 106 (report-
ing that with regard to the preaching of Ralph, "a large number of Jews were killed in this stormy upris-
ing") and Nicholls, supra note 14, at 230-32 (reporting anti-Jewish violence during the second Crusade) 
with Chazan, European Jewry, supra note 67, at 169-79 (referring to anti-Jewish sentiment). 
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81. Fo r example, Ephraim ben Jacob (who lived from 113 2 to about 1200) reported that in France, 
a leading rabbi, Jacob ben Meir (called Rabbenu Tarn—"Our master, the perfect one") , was physically 
assaulted, bu t tha t otherwise , the only Jewish injuries wer e economic (though they were severe). See 
Marcus, supra note 1, at 304-05. 

82. Bernar d wrote: "I find three things most reprehensible in him [Ralph] : unauthorized preaching, 
contempt fo r episcopa l authority , an d incitatio n t o murder. " Lette r fro m Bernar d t o Archbisho p of 
Mainz (1146), reprinted in Chazan, supra note 1, at 104,105. 

83. See , e.g., Bernard's Missive Calling Forth the Second Crusade , reprinted in Chazan, supra note 
1, at 100 , 103 ; see Nicholls, supr a not e 14 , at 329-32 ; Synan , supra not e 1 , at 76 , 78; cf. Chazan , 
European Jewry, supra note 67 , at 175-7 9 (emphasizin g Bernard's protection o f Jews). Nicholls con-
trasts Bernard's somewhat typica l attitude toward Jews with that o f Peter Abelard, who managed t o 
overcome Christian antisemitic dogma in order to compassionately understand th e Jewish plight. See 
Nicholls, supra note 14 , at 227. 

84. Se e Synan, supra note 1 , at 81 ; Wistrich, supra note 14 , at 25-26; cf. Muldoon, supra note 1 , at 
4-5 (th e Decretales, the second volume of the canon law, published in 1234, forbade Jews from build-
ing new synagogue s an d havin g Christia n slaves) . Moreover, th e exercis e o f papal power ove r Jews 
served as the model for th e exercise of power over all non-Christians. See Muldoon, supra note 1 , at 
27. Raul Hilberg compile d a  chart showin g the parallels betwee n medieva l canon law and Nazi law. 
See Rau l Hilberg , 1  Th e Destructio n o f th e Europea n Jew s 11-1 2 (1985 ) (reprinte d i n Willia m 
Nicholls, Christian Antisemitism: A History of Hate 204-06 (1993)). 

85. Synan , supra note 1, at 88-89 (quotin g Innocent III). 
86. Langmuir , supr a not e 14 , a t 294-9 5 (quotin g Innocen t III) ; accord Synan , supr a not e 1 , at 

92-93; Wistrich, supra note 14, at 33-34. 
87. Th e decree stated: 

In som e province s a  differenc e i n dres s distinguishe s th e Jew s o r Saracen s fro m th e 
Christians, but in certain others such a confusion ha s grown up that they cannot be distin-
guished by any difference. Thus it happens at times that through error Christians have rela-
tions with the women o f Jews or Saracens , and Jews or Saracens with Christian women. 
Therefore, that they may not, under pretext of error of this sort, excuse themselves in the 
future fo r th e excesse s o f suc h prohibite d intercourse , w e decre e tha t suc h Jews an d 
Saracens of both sexes in every Christian province and at al l times shall be marked of f in 
the eyes of the public from other peoples through the character of their dress 

That Jews Shoul d b e Distinguished Fro m Christian s i n Dress , reprinted i n Marcus, supra not e 1 , at 
138. For discussions of other decrees, see Johnson, supra note 68 , at 210-11, 214; Marcus, supra note 
1, at 137-41; Synan, supra note 1, at 87, 103-06; Wistrich, supra note 14, at 25. 

88. Se e Muldoon, supra note 1 , at 51; Parkes, Judaism, supra note 14 , at 13 2 &c n.32, 135 & n.35; 
Wistrich, supra note 14, at 25. 

89. Tha t Jews Should be Distinguished From Christians in Dress, reprinted in Marcus, supra note 1, 
at 139. 

90. Muldoon , supra note 1, at 51 (emphasis added). 
91. Se e Chazan, supra note 1 , at 221-24; Marcus, supra note 1 , at 145-47; Synan, supra note 1 , at 

107-08; see also Johnson, supra note 68 , at 215 , 217. Pope Innocent IV , pontiff fro m 124 3 to 1254 , 
renewed the condemnation: 

Ungrateful t o th e Lord Jesus Chris t who, His forebearance overflowing , patiently await s 
their conversion; they manifest no shame for their guilt, nor do they reverence the dignity 
of th e Christia n faith . Omittin g o r contemnin g th e Mosaic Law and th e prophets , they 
follow certai n traditions o f thei r elders , the very ones for which the Lord took the m t o 
task in the Gospel , saying: "Why is it tha t you yourselves violate the commandmen t o f 
God with your traditions?" [Matt. 15:3]. It is traditions of this stripe—in Hebrew they call 
them "Thalamuth, " and a n immense boo k i t is , exceeding th e tex t o f th e Bible in size, 
and i n i t ar e blasphemie s agains t Go d an d Hi s Christ , an d agains t th e blesse d Virgin , 
fables tha t ar e manifestl y beyon d al l explanation , erroneou s abuse s an d unheard-o f 
stupidities—yet thi s i s wha t the y teac h an d fee d thei r childre n . . . an d rende r the m 
totally alien to the teaching of the Law and the prophets, fearing les t the Truth which is 
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understood in the same Law and Prophets, bearing patent testimony to the only-begot-
ten So n of God , who was to com e in flesh, the y b e converted t o th e faith, an d return 
humbly to their Redeemer. 

Synan, supra note 1, at 112; see Marcus, supra note 1 , at 146-49. 
Of course, Innocent IV asserted his universal power over all: 

[T]he pope, who i s vicar of Jesus Christ , ha s power no t onl y over Christian s bu t als o 
over all infidels, for Chris t had power over all , whence it is said in the psalm, "Give to 
the kin g th y judgment O  god " (Psal m 71:2) , and h e would no t see m t o hav e bee n a 
careful fathe r unles s he had committed ful l power over all to his vicar whom he left o n 
earth. Again he gave the keys of the kingdom of heaven to Peter and his successors and 
said, "Whatsoeve r yo u shal l bind , etc. " (Matthew 16:19) . And again , elsewhere , "Feed 
my sheep, etc." (John 21:17) Bu t all men, faithful an d infidels, are Christ's sheep by 
creation even though they are not of the fold of the church and thus from the foregoing 
it is clear that the pope has jurisdiction and power over de iure though not de facto. 

Quod Super of Innocent IV (1250), reprinted in Tierney, Crisis, supra note 1 , at 155-56; see Muldoon, 
supra note 1 , at 6-10, 22. For a discussion of the successors to Innocent IV, see Muldoon, supra note 
1, at 50-51. 

92. Langmuir , supra note 14, at 296. 
93. Actually , Aristotle' s logica l writings ha d bee n translate d int o Lati n durin g th e fifth to sixt h 

centuries, but they were not widely available. Virtually all of his remaining works were translated and 
became readily accessibl e i n th e thirteent h century . Se e Paul Vincent Spade , Medieval Philosophy, in 
The Oxfor d Histor y o f Western Philosoph y 55,  56-57 (Anthon y Kenny ed. , 1994) ; Richard Tarnas, 
The Passion of the Western Mind 176-77 (1991); Ullmann, History, supra note 1, at 170. 

94. Aristotle' s majo r politica l writing s ar e th e following : Aristotle , Nichomachea n Ethic s (I . 
Bywater trans.), reprinted in The Complete Works of Aristotle 1729-1867 (Jonathan Barnes ed., 1984) 
[hereinafter Aristotle , Nichomachean Ethics] ; Aristotle, The Politics (Carnes Lord trans. , 1984) [here -
inafter Aristotle , Th e Politics] . Fo r a  summar y o f Aristotle' s politica l thought , se e Carne s Lord , 
Aristotle, in History of Political Philosophy 118-54 (Leo Strauss & Joseph Cropsey eds., 3d ed. 1987). 

95. Se e Aristotle, Nichomachean Ethics, supra note 94, at bk. I. 
96. Aristotle , The Politics, supra note 94, at bk. I, ch. 2. 
97 Aristotle , Nichomachean Ethics , supr a not e 94 , a t bk . VI , ch . 1-3 ; Aristotle , Th e Politics , 

supra note 94, at bk. I, ch. 2. 
98. Aristotle , The Politics, supra note 94, at bk. Ill, ch. 13. 
99. Id . at bk. Ill, ch. 7, 9. Aristotle wrote: "For the city is not any chance multitude, but one self-

sufficent wit h a view to life." Id. at bk. VII, ch. 8. Jowett translated this passage as follows: "For a state 
is no t a  mer e aggregat e o f persons , bu t . . . a  unio n o f the m sufficin g fo r th e purpose s o f life. " 
Aristotle, Politic s (B . Jowett trans.) , reprinted i n Th e Complet e Work s o f Aristotl e 210 8 (Jonatha n 
Barnes ed., 1984). 

100. Ullmann, History , supr a not e 1 , a t 170 . Tierney observe s tha t durin g th e Middl e Ages , the 
legitimacy of the ruler was based on a hierarchy ordained from above , not consented to from below . 
Tierney, supra note 1 , at 42-43. Yet, he continues: "The theory of government by consent (base d on 
arguments from libert y and equality ) was fully formulate d b y the early fourteenth century. " Id. at 52 
(emphasis added) . That is , the theor y o f governmen t b y consent di d no t first develop in the seven-
teenth century, as some commentators have suggested. See id. at 52,104-05. 

101. D.W Hamlyn , A History o f Western Philosophy 10 4 (1987) . Some of Thomas's mos t impor -
tant work s ar e the following: St . Thomas Aquinas , On Kingshi p (Geral d B . Phelan trans. , 198 2 ed.) 
[hereinafter O n Kingship] ; St . Thoma s Aquinas , Summ a Contr a Gentiles : Providenc e (Boo k III ) 
(Vernon J . Bourk e trans. , 1956 ) [hereinafte r Gentiles] ; St . Thoma s Aquinas , Summ a Theologic a 
(Benziger Bros., 1st complete American ed. 1946) [hereinafter Theologica] . Unless otherwise noted, all 
of m y subsequen t citation s t o Summ a Theologic a wil l be t o thi s Benzige r Brother s edition . Wher e 
noted, I will cite St. Thomas Aquinas, Summa Theologica, in II Basic Writings of St. Thomas Aquinas 
(Anton C . Pegis ed., 1945 ) [hereinafte r Theologic a (Pegi s ed.)]. For discussions o f Thomas's philoso-
phy, see Frederick Copleston, 2 A History of Philosophy 302-434 (1950) ; Brian Davies, The Thought 
of Thoma s Aquina s (1992) ; Etienne Gilson , Th e Christia n Philosoph y o f St . Thomas Aquina s (L.K . 
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Shook trans., 1956) [hereinafte r Gilson , Aquinas]; Etienne Gilson , History of Christian Philosophy in 
the Middle Ages (1955 ) [hereinafte r Gilson , Middle Ages] ; Ernest L . Fortin, St . Thomas Aquinas, in 
History of Political Philosophy 248 (Leo Strauss & Joseph Cropsey eds., 3d ed. 1987). 

102. Se e Gilson, Aquinas, supra note 101 , at 16-17 . Thomas's interpretation o f Aristotle was heav-
ily influence d b y Maimonides . Se e 3  Encyclopaedi a Judaic a 229-3 0 (1971) ; Anto n C . Pegis , 
Introduction, i n Theologic a (Pegi s ed.) , supr a not e 101 , a t xliv . Som e othe r medieva l Scholasti c 
philosophers, such as William of Ockham, rejected Thomas' s effor t a t synthesis and instead saw two 
realms—one of faith, and one of empiricism and reason. See Tarnas, supra note 93, at 190 , 201-08; cf. 
Gilson, Middle Ages , supra not e 101 , at 38 2 (Augustinian s objecte d t o Thomas' s incorporatio n o f 
Aristotelian themes into Christian theology). 

103. O n Kingship , supra note 101 , at bk . 1 , ch. 1 , fl 4; accord Theologica, supra note 101 , at pt . 
I—II, qu. 72, art. 4. 

104. Se e On Kingship, supra note 101 , at bk. 2, ch. 3, fl 106; ch. 4, HH 116-18. 
105. Theologica , supra note 101 , at pt. I—II, qu. 90, art. 2. 
106. Se e Ullmann, History, supra note 1, at 171,175-76. 
107. Id . at 179 , 183. Compare Theologica, supra note 101 , at pt. I, qu. 60, art. 5 (i f a person is a 

virtuous citizen , then sometime s he or sh e might be required to sacrific e eve n his or her life fo r th e 
public good) with id. at pt. II—II, qu. 31, arts. 2-3 (th e amount o f beneficence owe d to others varies 
with the circumstances). 

108. Se e Ullmann, History, supra note 1, at 176-77.  Thus, for example, Thomas wrote: 

Now on e man's connectio n wit h another may be measured in reference t o the various 
matters in which men are engaged together ; (thus the intercourse of kinsmen is in nat-
ural matters, that o f fellow-citizens i s in civic matters, that o f the faithful i s in spiritual 
matters, and so forth): and various benefits should be conferred in various ways accord-
ing to these various connections, because we ought in preference to bestow on each one 
such benefits a s pertain to the matter in which, speaking simply he is most closely con-
nected with us. 

Theologica, supra note 101 , at pt. II—II, qu. 31, art. 3. 
109. Theologica , supra note 101 , at pt. I, qu. 1, art. 5; see Ullmann, History, supra note 1, at 177. 
110. Se e Copleston, supra note 101 , at 416-17; Hamlyn, supra note 101 , at 104; Fortin, supra note 

101, a t 268-71 . Michae l Wilks write s tha t " a Christia n Aristotelianis m wa s itsel f a  contradiction i n 
terms." Michael Wilks, The Problem of Sovereignty in the Later Middle Ages 12 0 (1963) . Copleston 
suggests that Thomas "did not fully realise the latent tension, in regard to certain points, between his 
Christian faith and his Aristotelianism." Copleston, supra note 101 , at 424. 

111. Thoma s wrote: "[T]he worship prescribed by the [Jewish ] Law foreshadowed th e mystery of 
Christ: so that whatever they did was a figure o f things pertaining to Christ." Theologica, supra note 
101, a t pt . I—II , qu. 102 , art. 6 . As is true o f Augustinian scholars , few Thomisti c scholar s mentio n 
Thomas's antisemiti c attitude , thoug h i t i s explicit . See , e.g. , Davies , supr a not e 101 , at 257-60 , 
353-54 (an uncritical account of Thomas's discussion of the Old Law in opposition to the New Law); 
Gilson, Aquinas, supra note 101 , at 264-70 (ignore s Thomas's distinctio n betwee n th e Old Law and 
the New Law). But cf. Frederic Cople Jaher, A Scapegoat in the New Wilderness: The Origins and Rise 
of Anti-Semitism in America 61 (1994) (on Thomas's antisemitism). 

112. Thoma s wrote: 

[T]he New Law is compared to the Old as the perfect to the imperfect. Now everything 
perfect fulfils tha t which is lacking in the imperfect. And accordingly the New Law fulfils 
the Old by supplying that which was lacking in the Old Law.... [T]h e New Law fulfil s 
the Old by justifying men through the power of Christ's Passion. 

Theologica, supra note 101 , at pt. I—II, qu. 107, art. 2; cf. Theologica (Pegis ed.), supra note 101 , at pt. 
I—II, qu. 107, art. 1 ("the Old Law is like a pedagogue of children . .. whereas the New Law is the law 
of perfection") . Thus , fo r Thomas , Christianit y i s th e onl y an d universa l wa y t o salvation . Se e 
Theologica, supr a not e 101 , at pt . I—II , qu. 108 , art . 2  ("w e canno t o f ourselve s obtai n grace , bu t 
through Christ alone"). 

113. Se e Gentiles, supra note 101 , a t bk. 3, part 1 , ch. 27 (condemns Judaism for holding that just 
men receive their rewards in bodily pleasures). 
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114. Thoma s wrote: 

[The Jews] are by no means to be compelled to the faith, in order that they may believe, 
because t o believ e depends o n th e will : nevertheless the y shoul d b e compelled b y the 
faithful, i f i t b e possible t o d o so , so tha t the y d o no t hinde r th e faith , b y thei r blas-
phemies, or by their evi l persuasions, o r eve n by their ope n persecutions . I t i s for thi s 
reason that Christ's faithful ofte n wage war with unbelievers, not indeed for the purpose 
of forcing the m to believe , because even if they were to conque r them, and take them 
prisoners, they should still leave them free to believe, if they will, but in order to prevent 
them from hindering the faith of Christ. 

Theologica, supra note 101 , at pt. II—II, qu. 10, art. 8. 
115. Id . at pt. II-II, qu. 14, art. 1. 
116 Id . at pt. Ill, qu. 47, art. 5 (emphasis omitted); accord id. at pt. Ill, qu. 47, art. 6. 
117. O n Kingship, supra note 101 , at bk. 2, ch. 3, f| 111. 
118. Cf . id. at bk. 2, ch. 3, fl 110 (clearly distinguishes spiritual from earthly things). Thomas explic-

itly attributed secular power to God, thus placing the secular state within the universal Christian body: 
"The spiritual and the secular power are both derived from the divine power; and therefore the secular 
power is under the spiritual only in so far as it has been subjected to it by God." St. Thomas Aquinas, 
Commentum in IV Libros Sententiarum (1253-55), reprinted in Tierney, Crisis, supra note 1, at 171. 

119. Se e On Kingship, supra note 101 , at bk. 2, chs. 1-3, fl J| 93-102. 
120. Theologica , supr a not e 101 , at pt . I—II , qu. 91 , art. 1 . Thomas wrote : "No w i t i s evident , 

granted that the world is ruled by Divine Providence . . . tha t the whole community of the universe is 
governed by Divine Reason. Wherefore the very Idea of the government of things in God the Ruler of 
the universe , has the natur e o f a  law." Id. For discussion s o f Thomas' s concep t o f law , see Gilson , 
Aquinas, supra note 101 , at 264-70; Lloyd L. Weinreb, Natural Law and Justice 53-63 (1987). 

121. Theologica , supra note 101 , at pt. I—II, qu. 96, art. 2. 
122. Id . a t pt . I—II , qu. 91 , arts. 4-5; se e supra not e 11 2 (o n Thomas' s distinctio n betwee n th e 

imperfection of the Old Law (and Testament) and the perfection of the New Law (and Testament)). 
123. Id . at pt. I—II, qu. 91, art. 3. Thomas divided the human (o r positive) law into two types: the 

law of nations and the civi l law. With regard to the civi l law, Thomas wrote : "[T]hose things which 
are derived from th e law of nature by way of particular determination belong to the civil law, accord-
ing as each state decides on what is best for itself." Id. at pt. I—II, qu. 95, art. 4 (Pegis ed.). 

124. Id . at pt. I-II, qu. 95, art. 2. 
125. Se e id. a t pt . I-II , qu . 96 , art . 4 ; se e also Copleston , supr a not e 101 , at 419 . According t o 

Thomas, a law contravenes the common good if it was enacted for the private and selfish ends of the 
legislator. A law is unjust als o if the legislature acted beyond it s power. Thomas qualified hi s recom-
mendation t o disobe y unjus t law s by suggesting tha t the y shoul d b e obeyed i f disobedience would 
produce furthe r scanda l o r disturbance . Se e Theologica, supr a not e 101 , at pt . I-II , qu . 96 , art . 4 . 
Finally, although a  law enacted for th e common good ordinaril y should be obeyed, it should be dis-
obeyed when, in a specific instance, observance would contravene the general welfare. Only individu-
als in positions o f authority, however , should attemp t t o determin e when these rare situations arise, 
and only those individuals should disobey the law. See id. at pt. I-II, qu. 96, art. 6. 

It is worth noting that Thomas's recommendation t o disobey unjust law s reflects hi s Aristo-
telian bent. That is, whereas Augustine emphasized human depravity because of original sin, Thomas 
demonstrated a  commitmen t t o huma n reaso n an d it s abilit y t o discer n th e jus t an d unjust . None -
theless, despite the tension between Thomas's and Augustine's positions, Thomas did cite Augustine's 
discussion of law. See id. at pt. I-II, qu. 96, art. 4. 

126. Se e Theologica, supra note 101 , at pt. I-II, qu. 105, art. 1; Gilson, Aquinas, supra note 101 , at 
327-32. 

127. Theologic a (Pegis ed.), supra note 101 , at pt. I-II, qu. 105, art. 1. 
128. Id . 
129. O n Kingship, supra note 101 , at bk. 2, ch. 3, U 107 . 
130. See id. at bk. 2, ch. 3, flfl 108-09. Thomas wrote: 

To [the Pope] all the kings of the Christian People are to be subject a s to our Lord Jesus 
Christ Himself. For those to whom pertains the care of intermediate ends should be sub-
ject to him to whom pertains the care of the ultimate end, and be directed by his rule. 
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Id. at bk. 2, ch. 3, fi 110; accord id. at bk. 2, ch. 4, fl  114; cf. Theologica, supra note 101 , at pt. I—II, 
qu. 72, art. 4 (the Divine Law contains and surpasses the rule of reason). 

131. Hence , Coplesto n write s tha t t o Thomas , th e stat e i s th e "handmai d o f th e Church. " 
Copleston, supra note 101 , at 416. 

I do not mean to suggest that Thomas was the first Christia n thinker to begin enhancing the 
status of the temporal world. Eric Voegelin discusses how Joachim of Flora, in the late twelfth century , 
introduced a  periodization o f history tha t has strongly influenced th e modern understanding o f poli-
tics. See Eric Voegelin, The New Science of Politics 110-19 (1987 ed.). 

132. Se e Chazan, supra note 1 , at 167-238. 
133. Nicholls , supra note 14, at 234. Thomas Aquinas approved of this position: 

[I]t is true, as the law declares, that Jews, in consequence of their sins, are or were des-
tined to perpetual slavery, so that sovereigns of states may treat their goods as their own 
property, with the sole proviso that they do not deprive them of all that is necessary to 
sustain life. 

From Thomas Aquinas to the Duchess of Brabant, reprinted in Chazan, supra note 1, at 199, 200. 
134. Se e Letter from Pop e Honorius III to the Archbishop of Toledo (Mar . 20, 1219) , reprinted in 

Chazan, supra note 1, at 179; Nicholls, supra note 14, at 234. 
135. Se e Chazan, supra note 1, at 169-70,185-95. 
136. Edic t of King Henry III (Jan. 31,1253), reprinted in Chazan, supra note 1, at 188-89. 
137. Edic t of King Edward I (Nov. 5,1290), reprinted in Chazan, supra note 1, at 317, 318-19. 
138. Se e Wilks, supra note 110 , at vii-ix, 151; cf. Hinsley, supra note 35, at 60-64 (emphasize s the 

segmentation o f Christendom into many communities or kingdoms). The dream of universal govern-
ment ma y hav e ended , bu t thi s developmen t di d no t preven t th e Churc h o r th e emergin g secula r 
states from pursuin g the Cit y of God o n earth . The Spanish Inquisition, starting in the late fifteent h 
century, wa s bu t on e effor t t o purif y Christendom . Se e Marcus, supr a not e 1 , a t 51-55 , 173-78 ; 
Nicholls, supra note 14, at 261-67. 

139. See , e.g., Bul l "Unam sanctam " o f Pope Boniface VII I o n th e Plenitud e o f th e Papa l Power 
(Nov. 18, 1302), reprinted in Ehler, supra note 1 , at 89 (asserting the hierocratic power of the papacy 
in the context of a dispute between King Philip IV of France and Pope Boniface VIII). 

140. Se e Ehler, supra note 1, at 93-95; Wilks, supra note 110, at 240-41. 
141. Decre e "Lice t iuris " of th e Die t o f Frankfor t o n th e Electio n o f Emperor s (Aug . 8 , 1338) , 

reprinted in Ehler, supra note 1 , at 94 . Louis's successor , Charle s o f Bohemia, negotiated a  compro-
mise with th e papacy tha t laste d throughou t th e Middle Ages : the Pop e would confe r th e imperia l 
crown s o lon g a s th e empero r promise d neve r t o g o t o Ital y excep t fo r hi s coronation . Se e Ehler, 
supra note 1 , at 94. 

142. Johnson , supra note 68, at 208. 
143. Synan , supra note 1, at 73-74. 
144. Se e Marcus , supr a not e 1 , a t 43-47 . Fo r othe r example s o f stat e protectio n o f Jews, se e 

Johnson, supr a not e 68 , a t 24 3 (durin g th e Reformatio n i n Germany , th e Catholi c empero r an d 
princes foun d Jew s t o b e usefu l allie s agains t Protestants) ; id . a t 250-5 1 (king s protecte d Jews i n 
Poland during late sixteenth century). In 1361, King John of France stated: 

Jews have no country or place of their own in all Christendom where they can live and 
move and have their being, except b y the purely voluntary permission an d goodwil l of 
the lord or lords under whom they wish to settle to dwell under them as their subjects, 
and who are willing to receive and accept them to this end. 

Parkes, Judaism, supra note 14, at 125. 
145. Lette r from King John of England to Mayor and Barons of London (Jul y 29, 1203), reprinted 

in Chazan, supra note 1, at 122,123. 
146. Se e Johnson, supra note 68 , at 199 , 243; Langmuir, supr a not e 14 , at 304 ; Muldoon, supra 

note 1, at 32; Ruether, supra note 14, at 224. 
147. Se e Chazan, supr a not e 1 , at 319-22 ; Marcus, supra not e 1 , at 51 ; see also id . a t 2 4 (Jew s 

expelled from France in 1182); Wistrich, supra note 14, at 101 (England banished Jews for 400 years). 
148. Se e Synan, supra note 1 , at 129-30 ; cf. Bauman, supra note 14 , at 50-51 (arguin g tha t Jews 

served a s a  buffe r betwee n societ y an d politica l leader s throughou t premoder n Europea n history) ; 
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Stephen Holmes, Jean Bodin: The Paradox of Sovereignty and the Privatization of Religion, 30 Nomos 
5, 6 (1988) (at times, such as in sixteenth-century France , "rights were created and maintained by the 
modern state to promote the goals of the modern state"). 

149. Michae l Wilks argues that the basic principles undergirding the separation of church and state 
were establishe d b y the middle o f th e fourteenth century , though the y were no t completel y formu -
lated until developed by Locke in the seventeenth century . See Wilks, supra note 110 , at 527. See gen-
erally Ullmann, History, supra note 1 , at 159-6 5 (offerin g reason s why Christendom accepte d som e 
aspects of Aristotelianism). 

150. Se e Hinsley, supra note 35, at 70-72. 

NOTES T O CHAPTE R 4 

1. Ma x Lerner writes: 

What gave the city-states o f Italy their Renaissance grandeur was not som e mysterious 
flowering o f the humanist spiri t at the time. It was the fact tha t with the opening of the 
East by the crusades, the breakup of the manorial economy and the growth of trade and 
handicraft manufacture , th e citie s o f Ital y foun d themselve s strategicall y place d wit h 
respect t o th e worl d trad e route s Th e expansio n o f th e economi c power o f thes e 
cities went on apace into the end of the fifteenth century . 

Max Lerner , Introduction , i n Niccol o Machiavelli , Th e Princ e an d th e Discourse s xxxii i (Moder n 
Library ed . 1950) ; see J.M. Roberts , The Penguin Histor y o f the World 477 (1987 ) (emphasizin g th e 
rise of commercia l wealt h fro m th e 1100 s on) . But cf. Th e Columbi a Histor y o f the World 487-8 8 
(John A. Garraty 6 c Peter Ga y eds. , 1972 ) (arguin g tha t th e commercia l statu s o f Renaissance Italy 
was complex and tha t man y historians overestimat e th e degre e o f economic prosperity) [hereinafte r 
Columbia]. 

2. Se e Quenti n Skinner , 1  Th e Foundation s o f Moder n Politica l Thought : Th e Renaissanc e 
11-22 (1978) [hereinafter Skinne r I]. Skinner writes: 

The theory of popular sovereignty developed by Marsiglio and Bartolus was destined to 
play a major role in shaping the most radical version of early modern constitutionalism . 
Already they are prepared to argue that sovereignty lies with the people, that they only 
delegate and never alienate it, and thus tha t no legitimate ruler can ever enjoy a  higher 
status than tha t of an official appointe d by , and capable of being dismissed by , his own 
subjects. It was only necessary for the same arguments to be applied in the case of a reg-
num [kingdom ] as well as a civitas [city-state ] for a recognisably modern theory of pop-
ular sovereignty in a secular state to be fully articulated . 

Id. at 65. 
3. Se e id. at 87-88, 92-93, 231. 
4. Se e Heik o A . Oberman , Th e Root s o f Anti-Semitism : I n th e Ag e o f Renaissanc e an d 

Reformation (Jame s I. Porter trans. , 1984) ; see also Jonathan I . Israel, European Jewry i n the Age of 
Mercantilism 1550-175 0 a t 13-1 5 (2 d ed . 1989) ; Skinner I , supra not e 2 , a t 9 2 (o n the way s othe r 
than antisemitism that the humanists expressed their Christian views). 

5. Oberman , supra note 4, at 97-98; see id. at 50, 80. The published report continues by turning 
to a related matter: 

[While all the Jews in the town of Braunschweig] were in jail, the obstinate, blind dogs 
confessed tha t i n the past fe w year s the y ha d purchased seve n Christia n children , one 
from hi s own peasant mother for twenty-four groschen , another for three guilder, and a 
third for ten . These children they pierced with needles and knives, tortured, and finall y 
killed them. Then they prepared the blood with pomegranates and served it for dinner. 

Id. at 98-99. 
6. Id . at 74. This statement is usually (mis)understood as showing Erasmus's toleration for Jews 

(see id. at 109), but Erasmus was "the towering exponent of Christian humanist anti-Semitism." Israel, 
supra note 4, at 14. 

7. Se e Israel, supra note 4, at 6-13. 
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8. Machiavelli' s majo r work s include th e following: Niccolo Machiavelli , Discourses on the First 
Ten Books of Titus Livius, reprinted in The Prince and the Discourses 99 (Christian E. Detmold trans., 
Modern Librar y ed . 1950 ) [hereinafte r Machiavelli , Discourses] ; Niccol o Machiavelli , Th e Prince , 
reprinted in The Prince and the Discourses 2 (Luigi Ricci trans., Modern Library ed. 1950) [hereinafte r 
Machiavelli, Prince]. For discussions o f Machiavelli's thought , se e J.G.A. Pocock , Th e Machiavellian 
Moment (1975) ; Skinne r I , supr a not e 2 ; Le o Strauss , Niccol o Machiavelli , i n Histor y o f Politica l 
Philosophy 296 (Leo Strauss & Joseph Cropsey ed., 3d ed. 1987). 

9. Ther e is strong disagreement abou t the significance o f scholastic thought t o the development 
of Renaissance political theory. See Skinner I, supra note 2, at 49. For my purposes, I do not need to 
take a stance on how directly the line of descent runs from the scholastics to the Renaissance thinkers. 
I do maintain, however, that Thomas's (re)introductio n of political science had lasting influence, even 
on writers who rejected his other arguments and themes. Hence, I argue that Machiavelli quite clearly 
rejected a  Thomistic commitment t o Christianity , yet he stil l wrote within a  genre (politica l science) 
that had developed partly because of Thomas. 

10. Se e Lerner, supra note 1, at xxv-xxviii. 
11. Se e Machiavelli, Discourses, supra note 8 , at bk. I, ch. 26; bk. Ill, ch. 41; Skinner I, supra note 

2, at 183 . Skinner argues that Machiavelli's separation o f Christian values from politic s (an d the pur-
suit of the common good) differentiated hi m from his contemporaries, though Skinner also notes that 
Guicciardini agree d tha t Christianit y corrupt s a  people . Se e Skinne r I , supr a not e 2 , a t 167-68 , 
182-85. In The Prince, Machiavelli emphasized tha t a  political leader's mos t importan t goa l must be 
the preservation of the state or political community, and that overarching goal justifies the use of any 
means necessary. Machiavelli, Prince, supra note 8, at ch. 18. 

12. Se e Machiavelli, Discourses, supra note 8 , at bk. II, ch. 2; cf. id. at bk. Ill, ch. 1 (the orders of 
St. Francis and St . Dominic revived the sentiment o f Christianity whereby the people do not criticize 
even wicked rulers, instead obeying them and leaving their punishment to God). 

13. Se e id. a t bk . I , ch . 2. Fortune stand s fo r th e random change s o f the world tha t are , for th e 
most part, beyond human control . See Machiavelli, Prince, supra note 8 , at ch. 7, 25. In a sense, even 
though Machiavell i elevate d th e statu s o f th e state , h e als o destabilize d th e state . Withi n mor e 
Christian-oriented theories , the state was typically degraded but it nonetheless remained within God's 
plan. To Machiavelli, the fate o f the state was removed from God' s plan; the state rose and fell with 
the whims of sheer fortune. See Pocock, supra note 8, at 400. 

14. Se e Skinner I , supr a not e 2 , a t 250-51 . Nonetheless , a s th e sixteent h centur y wor e o n an d 
political turmoil (due to religious hostilities) mounted, Machiavelli's views were increasingly accepted. 
See id. at 251-54. 

15. Lerner , supra note 1, at xxxviii. 
16. Machiavelli , Discourses, supra note 8, at bk. I, ch. 12. 
17. Se e Machiavelli, Discourses, supra note 8, at bk. II, ch. 2. Machiavelli wrote: 

[I]f the Christian religion had from th e beginning been maintained according to the prin-
ciples o f it s founder , th e Christia n state s an d republic s woul d hav e bee n muc h mor e 
united and happy than what they are. Nor can there be a greater proof o f its decadence 
than to witness the fact tha t the nearer people are to the Church of Rome, which is the 
head o f ou r religion , th e les s religiou s ar e they . And whoeve r examine s th e principle s 
upon which that religion is founded, and sees how widely different fro m thos e principles 
its present practice and application are, will judge that her ruin or chastisement is near at 
hand. 

Id. at bk . I , ch. 12 . Despite Machiavelli's criticis m o f the Catholi c Church , he seemed t o admir e its 
"temporal power." Machiavelli, Prince, supra note 8, at ch. 11 . 

18. Id . 
19. See , e.g., Lerner, supra note 1, at xxxi. 
20. Machiavelli , Discourses, supra note 8, at bk. I, ch. 12. 
21. Se e id . a t bk . I , ch . 3 ; Machiavelli , Prince , supr a not e 8 , a t ch . 18 . Thus , accordin g t o 

Machiavelli, a prince is better to be feared than loved. See Machiavelli, Prince, supra note 8, at ch. 17. 
22. I  a m no t suggestin g tha t th e worl d woul d b e al l peaches an d crea m withou t Christianity , 

though it certainly would be different. Exactl y what the world would presently be without Christian -
ity is, of course, a matter of hopeless conjecture. 
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23. Se e Machiavelli, Discourses, supra note 8, at bk. I, ch. 2. 
24. Id . (democracy fails when each individual consults "his own passions"). For a discussion of the 

common good, see id. at bk. Ill, ch. 47. Machiavelli was not the only political theorist of his time to 
understand virtu (virtue ) in this manner, though he differed somewha t from hi s contemporaries in his 
understanding of how one can attain virtu. See Skinner I, supra note 2, at 117-38; 175-85. 

25. Se e Machiavelli, Discourses, supra note 8, at bk. I, ch. 2, 9, 20, 59. 
26. Strauss , supra note 8, at 301; see Machiavelli, Prince, supra note 8, at ch. 15-19. 
27. Machiavelli , Prince, supra note 8, at ch. 18. 
28. Marti n Luther, The Ninety-Five Theses (1517), in Martin Luther's Basic Theological Writings 21, 

25 (Timothy F. Lull ed., 1989). 
29. Luthe r wrote: "It does not help the soul if the body is adorned with the sacred robes of priests 

or dwells in sacred places or is occupied with sacred duties or prays, fasts, abstains from certai n kinds 
of food, or does any work that can be done by the body and in the body." Martin Luther, The Freedom 
of a Christian (1520) , in 31 Luther's Works 327, 345 (Harold J. Grimm ed. , 1957) [hereinafte r Luther , 
Freedom]. I n hi s essay , Tempora l Authority , h e added : "Amon g Christian s ther e i s no superio r bu t 
Christ himself , and him alone. What kind of authority ca n there be where al l are equal and have the 
same right , power, possession, an d honor , an d wher e n o on e desire s to b e the other' s superior , bu t 
each the other's subordinate?" Martin Luther, Temporal Authority: To What Extent it Should be Obeyed 
(1523), in 45 Luther's Works 75,117 (Walther I. Brandt ed., 1956) [hereinafter Luther, Temporal]. 

30. Luthe r wrote: "I have truly despised your [th e pope's] see , the Roman Curia, which, however, 
neither yo u no r anyon e els e ca n den y i s more corrup t tha n an y Babylo n o r Sodo m eve r was , and 
which, as far as I can see, is characterized by a completely depraved, hopeless, and notorious godless-
ness." Luther, Freedom, supra note 29, at 336. 

31. See , e.g., Martin Luther, Commentary on Psalm 101 (1535), in 13 Luther's Works 143, 198-99 
(Jaroslav Pelikan ed., 1956). 

32. Se e generally Rober t C . Monk &  Joseph D . Stamey, Exploring Christianity : A n Introductio n 
122 (2d ed. 1990); Richard Tarnas, The Passion of the Western Mind 233-34 (1991). 

33. Luthe r wrote: 

If the influence o f custom is added and confirms thi s perverseness of nature [tha t works 
can bring salvation], as wicked teachers have caused it to do, it becomes an incurable evil 
and lead s astray an d destroy s countles s me n beyon d al l hope o f restoration. Therefore , 
although it is good to preach and write about penitence, confession, and satisfaction, ou r 
teaching is unquestionably deceitful and diabolical if we stop with that and and do not go 
on to teach about faith. 

Luther, Freedom , supr a not e 29 , a t 363 ; se e Mon k &  Stamey , supr a not e 32 , a t 69 . Th e seve n 
Catholic sacrament s ar e a s follows : baptism , confirmation , th e Eucharis t (o r th e Lord' s Suppe r o r 
communion), penance, holy orders, marriage, and anointing of the sick. Luther accepted the Eucharist 
but only with qualifications. In Catholicism, the meaningfulness o f the ingestion of the bread and wine 
(during th e Eucharist ) i s determine d b y th e doctrin e o f transubstantiation : th e word s o f th e pries t 
miraculously transform th e bread and wine into the body and blood of Christ, thus renewing Christ's 
sacrifice fo r humanity . Luther accepted th e Eucharist , bu t h e only partially accepte d th e doctrin e of 
transubstantiation. To Luther, bread and wine are not actuall y converted int o the body and blood of 
Jesus; nonetheless, Jesus' body and blood are somehow present in the sacrament. Luther's position is 
sometimes known as "consubstantiation" because the body and blood of Jesus coexist with the bread 
and wine. See Monk & Stamey, supra note 32, at 58, 72. 

34. Se e Martin Luther , Wh y the Books of the Pope and Hi s Disciples Were Burned (1520) , in 3 1 
Luther's Works 379 (Harold J. Grimm ed., 1957). 

35. I n 1529, Charles V, emperor of the Holy Roman Empire, demanded that previous concessions 
to Lutheran Reformers b e withdrawn. The Lutherans replied with a  formal protest , which led to the 
designation "Protestant. " See Quentin Skinner , 2 The Foundations o f Modern Politica l Thought: The 
Age of Reformation (1978 ) [hereinafte r Skinne r II]. It is worth noting that Luther, during his lifetime, 
denied tha t ther e wa s a  "Luthera n Church. " Se e Sydne y E . Ahlstrom , A  Religious Histor y o f th e 
American People 76 (1972). 

36. Luther , Freedom , supr a not e 29 , a t 346-47 , 351 ; see Martin Luther , Heidelber g Disputatio n 
(1518), in Martin Luther's Basic Theological Writings 30, 30-31 (Timoth y E Lull ed., 1989) (free will 
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to do good works cannot gain grace, and thinking so is a sin) [hereinafter Luther , Heidelberg]; Martin 
Luther, Disputation Against Scholastic Theology (1517) , in Martin Luther's Basic Theological Writings 
13, 1 4 (Timoth y F . Lull ed. , 1989 ) (huma n wil l i s "innatel y an d inevitabl y evi l and corrupt" ) [here -
inafter Luther, Disputation]; Tarnas, supra note 32, at 235. 

37. Luther , Freedom, supra note 29, at 347; see Martin Luther, The Bondage of the Will (1525), in 
Martin Luther' s Basi c Theologica l Writing s 173 , 178-8 2 (Timoth y F . Lul l ed. , 1989) ; Luther , 
Disputation, supra note 36; see also Joshua Mitchell, Not By Reason Alone 20-24 (1993 ) (on Luther's 
attacks on Aristotle and Thomas); Skinner II, supra note 35, at 8; Duncan B. Forrester, Martin Luther 
and John Calvin , in History o f Political Philosophy 318 , 321 (Leo Strauss &  Joseph Cropsey eds. , 3d 
ed. 1987) (Luther's attacks on reason in religion). Luther declared: 

Since human nature and natural reason, as it is called, are by nature superstitious and ready 
to imagine , whe n law s an d work s ar e prescribed , tha t righteousnes s mus t b e obtaine d 
through laws and works; and further, sinc e they are trained and confirmed i n this opinion 
by th e practic e o f al l earthl y lawgivers , i t i s impossibl e tha t the y shoul d o f themselve s 
escape from the slavery of works and come to a knowledge of the freedom of faith. 

Luther, Freedom, supra note 29, at 376. 
38. Luther , Freedom , supr a not e 29 , a t 346-48 , 353 , 355, 373 ; see Martin Luther , Lecture s on 

Titus (1527) , in 29 Luther' s Works 4 , 7 (Jarosla v Pelikan &  Walte r A. Hansen eds. , 1968) ("nothin g 
justifies except believing in Christ"). To Luther, faith was an "inner awareness of, need for, and depen-
dence o n God. " Monk 8 c Stamey, supr a not e 32 , a t 68 . Faith canno t b e a  cognitive o r intellectua l 
experience, but rather is an "an innate orientation o f the self as a spiritual being to its creator." Id. at 
142. In the Thomistic lexicon, on the other hand, faith was "the intellectual acceptance of a belief not 
conclusively demonstrated by rational means." Id. 

39. Luther , Freedom, supra note 29, at 345, 354, 356; see Monk 8c Stamey, supra note 32, at 70; 
Tarnas, supra note 32, at 239. 

40. Luther , Freedom, supra note 29, at 356; see Monk &c  Stamey, supra note 32, at 68 (not a radi-
cal individualism). 

41. Se e Forrester, supra note 37, at 328. 
42. Luther , Freedom, supra note 29, at 353. 
43. Luther , Disputation, supra note 36, at 16. 
44. Luther , Temporal, supra note 29, at 101. 
45. Luther , Freedom, supra note 29 , at 358-59 . In a sense, Luther not onl y was conservative , he 

was downrigh t reactionary . A s discussed , Luthe r sough t t o retur n t o a  Paulin e an d Augustinia n 
Christianity. T o Luther, th e pagan philosoph y o f Aristotle , s o importan t t o Thomas , had corrupte d 
medieval Christianity. 

46. Se e Luther, Heidelberg, supra note 36, at 39-40. Luther wrote: 

It i s known wel l enough tha t th e Jews have a t al l times been Christ' s greates t enemies , 
their claim to be God's most loyal friends notwithstanding. It is undeniable that this verse 
[of Psalm 68 ] chronicle s thei r fate : thei r hea d i s shattered; they no longe r have a  king-
dom, a  government , an d priesthood. Soo n afte r Christ' s ascen t the y los t tha t hea d an d 
never regained it , which i s the resul t o f bu t on e crime , namely, thei r hostility t o Chris t 
and their refusal to let Flim be God. 

Martin Luther , Commentar y o n Psal m 6 8 (1521) , in 1 3 Luther's Work s 1 , 23 (Jarosla v Pelika n ed. , 
1956). 

47. Luther , Freedom , supr a not e 29 , a t 353 , 373. In addition , t o Luther , salvatio n throug h th e 
Jewish law was utterly impossible, and this impossibility prepared people to believe in Jesus as Christ. 
See id. at 348-49. 

48. Luther , Heidelberg, supra note 36, at 34. 
49. Se e Oberman, supra note 4, at 43, 50,105. 
50. Se e Martin Luther , Tha t Jesus Chris t Was Born a  Jew, reprinted i n Th e Jew i n th e Medieva l 

World: A Source Book, 315-1791 at 166 (Jacob R. Marcus ed., 1938); Oberman, supra note 4, at 22. 
51. See , e.g., Martin Luther, Commentary on Psalm 110 (1535), in 13 Luther's Works 225 (Jaroslav 

Pelikan ed. , 1956) . I n thi s Commentary , Luthe r argue d tha t Jewis h histor y ha d prepare d fo r th e 
coming of Jesus, that the Jews nonetheless refused t o believe Jesus because he lacked the trappings of 
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this-worldly power, and that the Jews then committed deicid e and therefore deserv e to suffer . Se e id. 
at 265, 273, 284. 

52. Se e Richar d L . Rubenstein , Luthe r an d th e Root s o f th e Holocaust , i n Persisten t Prejudice : 
Perspectives on Anti-Semitism 11 , 31-34 (Heber t Hirsch & Jack D. Spiro eds., 1988). 

53. Hayi m Hillel Ben-Sasson, The Reformation in Contemporary Jewish Eyes, 4 Proceedings of the 
Israel Academy of Sciences & Humanities 239, 289 (1969-1970) (thi s report was written in 1547). 

54. Marti n Luther, Concerning the Jews and Their Lies (1543), in The Jew in the Medieval World: A 
Source Book, 315-1791 at 167, 167 Qacob R. Marcus ed., 1938). 

55. Id . at 167-68 . Any Jews who refused t o work should be stripped of their money and banished 
from the country. See id. at 168-69. Richard L. Rubenstein understandably links Luther's dehumaniza-
tion of Jews and his advocacy of violence to the Holocaust. Rubenstein, supra note 52. 

56. A s early as 1524 , Luther managed t o hav e an Anabaptis t opponent , Carlstadt , expelle d fro m 
Saxony. See Skinner II, supra note 35, at 74-81. 

57. Se e Harro Hopfl , Luthe r an d Calvi n on Secula r Authority vii-xv i (1991) ; Williston Walker, A 
History of the Christian Church 309-10 (3d ed. 1970). 

58. Luther , Temporal, supra note 29, at 88 , 91; see id. at 128-2 9 (secula r laws should be based on 
reason); Luther, Psalm 101, supra note 31, a t 196-99 ; Martin Luther, Commentary on Psalm 82 (1530), 
in 13 Luther's Works 41, 42-43 (Jaroslav Pelikan ed., 1956). Luther explained that even though reason is 
unrelated to salvation, a secular government should use reason because that government has nothing to 
do with attaining salvation. See Luther, Psalm 101, supra note 31, at 198. Reason alone, though, is insuffi-
cient fo r maintainin g civi l order ; sometime s coercio n mus t b e used . Quenti n Skinne r note s tha t t o 
Luther, "[a] 11 coercive powers are . .. treated as temporal by definition." Skinner II, supra note 35, at 14. 

A true Christian has no need of secular constraints, but without th e secula r authorities, "men 
would devou r on e another , seein g tha t th e whol e worl d i s evi l and tha t amon g thousand s ther e is 
scarcely a single true Christian." Luther, Temporal, supra note 29, at 91. 

59. Se e Harold J. Berman, Law and Revolution: The Formation of the Western Legal Tradition 30 
(1983). 

60. Luther , Temporal, supra note 29, at 92. 
61. Mar k 12:17 . Luther cite d severa l Ne w Testamen t passage s echoin g thi s sentiment . See , e.g., 

Luther, Temporal, supra note 29, at 77, 85-86, 111 . 
62. Rom . 13:1-2 ; se e Luther , Temporal , supr a not e 29 , a t 77 . According t o Quenti n Skinner , 

"Luther's influence helpe d to make this the most cited of all texts on the foundations o f political life 
throughout the age of the Reformation." Skinner II, supra note 35, at 15. 

63. Luther , Temporal, supra note 29, at 87 (emphasis added). 
64. Se e Hopfl, supra note 57, at viii; Skinner II, supra note 35, at 77. 
65. Luther , Temporal, supra note 29, at 105-08, 114-15. 
66. Id . at 94, 102, 110-13. Luther added: "Outrage i s not t o be resisted bu t endured." Id. Luther 

also wrote: "Although tyrants do violence or injustice in making their demands, yet it will do no harm 
as long as they demand nothing contrary to God." Luther, Freedom, supra note 29, at 370. 

67. Se e Hopfl, supra note 57, at xiii-xv; Skinner II, supra note 35, at 74. 
68. Mar k 12:17. 
69. Se e Skinner II, supra note 35, at 14-15; Forrester, supra note 37, at 325. 
70. Se e Luther, Temporal, supra note 29, at 83. 
71. Se e Luther, Psalm 101, supra note 31, at 195. 
72. Luther , supra note 54, at 168. 
73. Se e Berman, supra note 59, at 30, 197; Mitchell, supra note 37, at 38 (t o Luther, the political 

realm was not disenchanted). 
74. Luther , Freedom, supra note 29, at 356; see Monk & Stamey, supra note 32, at 68 (not a radi-

cal individualism). 
75. Se e Hopfl, supr a note 57 , at xiii-xv; Skinner II , supra note 35 , at 73 . Machiavelli had already 

discussed citizens and magistrates. See, e.g., Machiavelli, Discourses, supra note 8, at bk. Ill, ch. 34, 47. 
76. Th e opponen t wa s name d Carlstadt . Se e Skinner II , supra not e 35 , at 74-81 ; Walker , supra 

note 57, at 326-32. 
77. Se e Ahlstrom, supr a not e 35 , at 72-81 ; Mon k &c  Stamey , supra not e 32 , at 58 , 72; Walker, 

supra note 57 , at 324-25 . Luther's position i s sometimes know n as "consubstantiation" because the 
body and blood of Jesus coexist with the bread and wine. 
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78. Se e Jean Calvin, Institutes of the Christian Religion (Ford Lewis Battles trans., John T. McNeill 
ed., 1960 ) (firs t publishe d 1536 ) [hereinafte r Calvin , Institutes] ; Walker, supr a not e 57 , a t 348-49 . 
Williston Walker notes: "The Institutes . . . were , as published in 1536 , far from th e extensive treatise 
into which they were to grow in Calvin's final edition of 1559; but they were already the most orderly 
and systemati c popular presentation o f doctrin e an d o f the Christia n lif e tha t th e Reformatio n pro -
duced." Walker , supr a not e 57 , a t 350 . Two excellen t work s o n Calvin' s politica l though t an d th e 
political implications of his theology are the following: Ralph C. Hancock, Calvin and the Foundations 
of Modern Politics (1989); Skinner II, supra note 35. 

79. Se e Walker, supra note 57, at 352. Like Luther, Calvin accepted only two sacraments: baptism 
and the Lord's Supper. See id. 

80. Calvin , Institutes, supra note 78, at bk. 1, ch. VI, § 2. Walker suggests that "Calvin's mind was 
formulative rather than creative." Walker, supra note 57, at 350. Calvin's main ideas were drawn from 
Luther and Butzer. See id. 

81. Calvi n wrote: 

What then ? Yo u wil l ask : wil l no differenc e remai n betwee n th e Ol d an d Ne w Testa -
ments? What is to become of the many passages of Scripture wherein they are contrasted 
as utterly different? I  freely admi t the differences i n Scripture, to which attention is called, 
but in such a way as not to detract from its established unity. 

Calvin, Institutes, supra note 78, at bk. 2, ch. XI, § 1; see Skinner II, supra note 35, at 236 (on reaffir -
mation of the Old Testament). 

82. Se e Skinner II, supra note 35, at 236; Walker, supra note 57, at 352-53. 
83. Calvin , Institutes, supra note 78, at bk. 2, ch. V, § 19 . 
84. Calvin , Institutes, supra note 78, at bk. 3, ch. II, § 7; bk. 3, ch. XI, § 19; bk. 3, ch. XIII, § 5; bk. 

3, ch. XVII, § 1; bk. 3, ch. XVIII, § 9; bk. 4, ch. X, § 3; see Hancock, supra note 78, at 128-29,132. 
85. Calvin , Institutes, supra note 78 , at bk. 4, ch. X, §  4; bk. 4, ch. XX, § 5; see id. at bk . 3, ch. 

XIX, § 16 ("A good conscience . . . i s nothing but inward integrity of heart"). See generally Michael J. 
Sandel, Freedom of Conscience or Freedom of Choice? , in Article s o f Faith , Articles o f Peace 74 , 88 
(James Davison Hunter &c  Os Guinness eds., 1990) ("conscience dictates, choice decides"). 

86. Calvin , Institutes, supra note 78 , at bk . 3, ch. XXI, §§ 1, 5, 7. Calvin added: "We assert that , 
with respect to the elect, this plan was founded upon his freely given mercy, without regard to human 
worth; but by his just and irreprehensible judgment h e has barred the door of life to those whom he 
has given over to damnation." Id. at bk. 3, ch. XXI, § 7; see David C. Williams 6c Susan H. Williams, 
Volitionalism and Religious Liberty, 76 Cornell L. Rev. 769, 867-68 (1991). 

87. Calvin , Institutes, supra note 78, at bk. 3, ch. X, § 6. 
88. Se e Hancock, supra note 78, at 98-99,108-09,133. 
89. Pocock , supra note 8, at 370. 
90. Calvin , Institutes, supra note 78, at bk. 3, ch. XI, § 20; bk. 3, ch. XVII, § 6; see Hancock, supra 

note 78, at 134. 
91. Ma x Weber, The Protestant Ethic and the Spirit of Capitalism (Talcott Parsons trans., 1958); see 

Michael Walzer, The Revolution of the Saints 304-07 (1965). 
92. See , e.g. , Willia m Nicholls , Christia n Antisemitism : A  Histor y o f Hat e 273-7 4 (1993) ; 

Oberman, supra note 4, at 139-41; Robert S. Wistrich, Antisemitism: The Longest Hatred 38 (1991). 
93. Se e Paul Johnson, A History of the Jews 242-43 (1987) ; 5 Encyclopaedia Judaica 66-67 (1971). 
94. See , e.g., Nicholls, supra note 92, at 273-74, 261, 465 n.l; Oberman, supra note 4, at 139-43. 
95. Se e 5 Encyclopaedi a Judaica 6 7 (1971) ; cf . Eugen e J. Fisher , Anti-Semitis m an d Christianity : 

Theories an d Revision s o f Theories , i n Persisten t Prejudice : Perspective s o n Anti-Semitis m 11 , 23 
(Hebert Hirsch &c  Jack D. Spiro eds., 1988) (almos t all major reformers , including Luther and Calvin, 
were unite d a s anti-Jewish) . Calvi n eve n accuse d som e o f hi s opponent s o f Judaizing . Se e 5 
Encyclopaedia Judaica 66 (1971). 

96. Jea n Calvin, 1  Commentary o n a Harmony of the Evangelists, Matthew, Mark, and Luke 361 
(William Pringle trans., 1956) [hereinafter Calvin , Harmony]. 

97. Jea n Calvin , 3  Commentarie s o n th e Twelv e Mino r Prophet s 338 , 345 (Joh n Owe n trans. , 
1950); accord Jean Calvin , 4 Commentarie s o n th e Twelve Minor Prophets 20 2 (Joh n Owe n trans. , 
1950) (Jewish practices are "all hypocrisy and deception"). 
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98 Jea n Calvin, Commentaries on the Epistles of Paul the Apostle to the Philippians, Colossians, 
and Thessalonians 260 (John Pringle trans., 1957) [hereinafter Calvin , Epistles of Paul]. 

99. Id . at 259. 
100. Jea n Calvin , 5 Commentaries on the Twelve Minor Prophets 587 (Joh n Owen trans. , 1950); 

see Jean Calvin, 4 Commentaries on the Twelve Minor Prophets 202 (John Owen trans. , 1950) (Jews 
are guilty of "false worship"). 

101. Jea n Calvin , 5 Commentaries on the Twelve Minor Prophets 587 (John Owen trans. , 1950); 
see Jean Calvin, 3 Commentaries on the Twelve Minor Prophets 356-59 (John Owen trans., 1950). 

102. Calvin , Institutes, supra note 78, at bk. 4, ch. XIV, § 25; see id. at bk. 2, ch. X, § 23. Calvin 
wrote that Jews worship "an idol instead of the true God Whosoever , then, seeks really to know 
the onl y tru e God , mus t regar d hi m a s th e Fathe r o f Christ. " Jean Calvin , Commentarie s o n th e 
Catholic Epistles 28 (John Owen trans., 1959). 

103. Se e Calvin, Institutes, supra note 78, at bk. 2, ch. X, § 23; Jean Calvin, 3 Commentaries on the 
Twelve Minor Prophets 338, 345, 356-59 (Joh n Owen trans., 1950); cf. Jean Calvin, 4 Commentaries 
on th e Twelve Minor Prophets 202 (Joh n Owe n trans. , 1950) ; Jean Calvin , 5 Commentarie s o n th e 
Twelve Minor Prophets 587 (John Owen trans., 1950) (these commentaries on Jewish prophets repeat 
standard antisemiti c accusation s agains t Jews) . I n anothe r essay , Calvi n declare d tha t th e Jewis h 
prophets gav e testimon y t o th e comin g salvatio n i n Jesus Christ , bu t Jews "wande r wretchedly " 
because they misread Scripture. Calvin, Harmony, supra note 96, at 69-70. 

104. Calvin , Epistles of Paul, supra note 98, at 261. 
105. Se e Israel, supra note 4, at 13 ; Johnson, supra note 93, at 243. In fact, Calvin himself had little 

actual contac t wit h Jews because , durin g th e first  twenty-five year s o f hi s life , h e live d i n part s o f 
France from whic h Jews had long sinc e been expelled . Then , for hi s last twenty-fiv e years , he lived 
mostly in Geneva, from which Jews had been expelled in 1491. 5 Encyclopaedia Judaica 66 (1971). 

106. Calvin , Institutes, supra note 78, at bk. 4, ch. X, § 5; accord id. at bk. 4, ch. X, § 3. 
107. Calvin , Harmony, supra note 96, at 91. 
108. Cf . Calvin, Institutes, supra note 78, at bk. 3, ch. XIX (on Christian liberty). 
109. Se e id. at bk. 4, ch. XX, §§ 1-32. 
110. Id . at bk. 4, ch. XX, § 1 . 
111. Id . at bk. 4, ch. XX, § 2. 
112. Id . at bk. 4, ch. XX, §§ 2, 3, 9. In one of his Commentaries, Calvin wrote: 

It would, indeed, be better for us to be wild beasts, and to wander in forests, than to live 
without governmen t an d laws ; for w e know ho w furious huma n passions are . Unless, 
therefore, ther e b e som e restraint , th e conditio n o f wil d beast s woul d b e bette r an d 
more desirable than ours. 

John Calvin , Commentar y o n Jeremiah 30:9 , in A  Calvin Reade r 66,  66  (Willia m F . Keesecker ed. , 
1985) 

113. Calvin , Institutes, supra note 78, at bk. 4, ch. XX, §§ 22-23. Calvin wrote: "[Tjhey who rule 
unjustly an d incompetently have been raised up by him to punish the wickedness of the people; that 
all equally have been endowed with that holy majesty with which he has invested lawful power." Id. at 
bk. 4, ch. XX, § 25. 

114. Id . at bk. 4, ch. XX, § 22; see Hopfl, supra note 57, at xliii.. 
115. Calvin , Institutes, supra note 78, at bk. 4, ch. XX, § 32. 
116. Id . at bk 4, ch. XX, § 31; see id. at bk 4, ch XX, §§22-31 (using terms: rulers, subjects, magis-

trates, an d citizens) ; see also Skinne r II , supr a not e 35 , a t 231-3 4 (discussin g conflictin g scholarl y 
interpretations o f Calvin); Walzer supra note 91 , at 60 (arguing that the ephors should not be under-
stood as true representatives of the people because ordained by God and not the people); Hopfl, supra 
note 57 , at xiv (suggestin g tha t Calvin , unlike Luther, qualified th e notion o f subjects and ruler with 
civic humanist ideas of citizenship). 

117. Calvin , Institutes, supra note 78, at bk. 4, ch. XX, §§ 3, 9. 
118. Se e id. at bk. 4, ch. X, § 5; bk. 4, ch. XI, § 16; cf. Forrester, supra note 37, at 328-29. 
119. Calvin , Institutes, supra note 78, at bk. 4, ch. XX, § 3. Calvin wrote: 

[C]ivil government has as its appointed end , so long as we live among men, to cherish 
and protec t th e outwar d worshi p o f God , t o defen d soun d doctrin e o f piety an d th e 
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position of the church, to adjust ou r life to the society of men, to form our social behav-
ior t o civi l righteousness , t o reconcil e u s wit h on e another , an d t o promot e genera l 
peace and tranquillity. 

Id. at bk. 4, ch. XX, § 2. 
120. Se e Forrester, supra note 37, at 328. 
121. Se e Hancock, supra note 78, at 98-99, 108-09,133. As Ralph Hancock notes, "Calvin is very 

much concerned to ground human institutions by establishing the political order as part of the divine 
order." Id. at 34. Hancock emphasizes that Calvi n rejected th e effectiveness o f classical reason in the 
natural world. Classical (or natural) reason was significant t o Catholicism because of Aristotle's influ -
ence o n Thomas . Moreover , Hancoc k argue s tha t Calvin' s refor m theolog y ha s muc h i n commo n 
with modern rationalism. Unlike classical (or natural) reason, modern rationalism views the world as 
bereft o f purpose and substance. See, e.g., id. at 20. 

122. Calvin , Institutes, supra note 78, at bk. 4, ch. XX, § § 6,10. 
123. Se e Hancock, supra note 78, at 25-35. 
124. Se e Walker, supr a not e 57 , a t 355-56;  5  Encyclopaedi a Judaica 6 7 (1971) ; see also Anson 

Phelps Stokes, 1 Church and State in the United States 107 (1950). 
125. Se e Skinner II, supra note 35, at 20, 81-89, 189-91. 
126. Se e Religious Peace of Augsburg (Sept . 25, 1555), reprinted in Church and State Through the 

Centuries: A Collection o f Historic Documents With Commentaries 16 4 (Sidney Z. Ehler & John B. 
Morrall trans. & eds., 1954) [hereinafter Ehler]. 

127. I  draw most of the information regardin g the Huguenots and the French religious wars from 
Skinner II , supra not e 35 , at 242-55 , 332-39 ; Walker , supr a not e 57 , a t 380-85 ; Columbia , supra 
note 1, at 564-66. 

128. Catherin e was the virtual ruler of France for two decades after the death of Henry II in 1559. 
See Columbia, supra note 1, at 564. 

129. Jea n Bodin, Six Bookes of a Commonweale, at bk. I, ch. 8 (Harv. Univ. Press ed. 1962, a facsim-
ile o f th e Englis h translatio n of  1606 ) (originall y publishe d i n Frenc h i n 1576) . Bodi n wrote : 
"Sovereignty i s th e mos t high , absolute , an d perpetua l powe r ove r th e citizen s an d subject s i n a 
Commonweale." Id.; see Skinner II, supra note 35, at 284-88. According to EH. Hinsley, sovereignty 
entails "the idea that ther e is a final and absolute political authority in the community," EH. Hinsley, 
Sovereignty 1 7 (2d ed. 1986) , while to Charle s Tilly , a theory o f sovereignty appear s t o b e "a se t of 
coherent justification s whic h coul d b e widel y use d i n th e consolidatio n o f power. " Charle s Tilly , 
Reflections o n the History of European State-Making , in The Formation o f National State s in Western 
Europe 21 (Charles Tilly ed., 1975). Hinsley argues that the concept of sovereignty was first formulated 
in ancien t Rom e an d the n agai n i n sixteenth-centur y Europe , probably first  by Bodin . Se e Hinsley, 
supra, at 70,126, 140-41. Michael Wilks, on the other hand, argues that a theory of the absolute sover-
eignty o f monarch s existe d durin g th e Middl e Ages , thoug h i t wa s articulate d mos t ofte n b y th e 
papacy. See Michael Wilks, The Problem of Sovereignty in the Later Middle Ages viii (1963). 

130. Israel , supra note 4, at 15; see Ben-Sasson, supra note 53, at 291-92. 
131. Israel , supra note 4, at 16 (emphasis added). 
132. Se e id. at 16-23; Ben-Sasson, supra note 53, at 307-12. 
133. Se e Skinner II, supra note 35, at 54-64; Columbia, supra note 1, at 535-37. 
134. See , e.g., Pragmatic Sanction of Bourges enacted by Charles VII, King of France (July 7, 1438), 

reprinted in Ehler, supra note 59, at 112; see Skinner II, supra note 35, at 59-60. 
135. Skinne r II, supra note 35, at 64. 
136. Se e generally Tarnas, supra note 32, at 285-86 (modernit y inverts the Christian priority of the 

spiritual over the material world). 
137. Se e Jon Butler, Awash in a Sea of Faith: Christianizing the American People 10-12 (1990). 

NOTES T O CHAPTE R 5 

1. Book s that provide useful informatio n abou t thes e event s include the following: John Adair , 
Founding Fathers : The Puritan s i n Englan d an d Americ a (1982) ; George Burto n Adams , Constitu -
tional History of England (1934 ed.) [hereinafte r Adams, Constitutional History]; Sydney E. Ahlstrom, 
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A Religious History o f the American Peopl e (1972) ; A.G. Dickens, The English Reformation (1964) ; 
Christopher Hill , Th e Centur y o f Revolution , 1603-171 4 (1961 ) [hereinafte r Hill , Revolution] ; 
Christopher Hill , Puritanism and Revolution (1958 ) [hereinafte r Hill , Puritanism]; F.W. Maitland, The 
Constitutional Histor y o f Englan d (1908) ; Edmund S . Morgan, Inventin g th e Peopl e (1988) ; T. M. 
Parker, The English Reformation t o 155 8 (2 d ed . 1966) ; J.G.A. Pocock, The Machiavellian Momen t 
(1975); Stuar t Prall , Th e Bloodles s Revolution : England , 168 8 (1972 ) [hereinafte r Prall , Bloodless]; 
Cecil Roth, A History of the Jews in England (1941) ; Conrad Russell, The Causes of the English Civil 
War (1990) ; Bernard Schwartz , The Roots o f Freedom: A Constitutional History o f England (1967) ; 
Paul Seaward , Th e Restoratio n (1991) ; Quenti n Skinner , 2  Th e Foundation s o f Moder n Politica l 
Thought: The Age of Reformation (1978 ) [hereinafte r Skinne r II] ; Goldwin Smith , A Constitutional 
and Lega l History o f Englan d (1955) ; Williston Walker , A  History o f th e Christia n Churc h (3 d ed . 
1970); Michae l Walzer , Th e Revolutio n o f th e Saint s (1965) ; Selec t Document s o f Englis h Con -
stitutional Histor y (Georg e Burto n Adam s S t H . Mors e Stephen s eds. , 1929 ) [hereinafte r Adams , 
Documents]; Document s o f th e Christia n Churc h (Henr y Bettenso n ed. , 2 d ed . 1963 ) [hereinafte r 
Bettenson]; The Constitutional Documents of the Puritan Revolution 1625-166 0 (Samuel R. Gardiner 
ed., 3 d ed . 1906 ) [hereinafte r Gardiner] ; Documents Illustrativ e o f Englis h Churc h Histor y (Henr y 
Gee &  Willia m John Hard y eds. , 1921 ) [hereinafte r Gee] ; The Purita n Revolution : A  Documentary 
History (Stuar t E. Prall ed., 1968 ) [hereinafte r Prall] ; 3 The Creeds of Christendom (Phili p Schaff ed. , 
3d ed . 1877 ) [hereinafte r Schaff] ; Puritanis m an d Libert y (A.S.P . Woodhouse ed. , 1938 ) [hereinafte r 
Woodhouse]. 

2. Fo r a survey of different approaches , see Hill, Puritanism, supra note 1, at 3-31. 
3. See , e.g., Gardiner, supra note 1; Prall, supra note 1. 
4. See , e.g., Russell, supra note 1 , at 7 . Christopher Hill , meanwhile, calls the English Civi l War a 

revolution, but not a Puritan revolution. Moreover, even without referring to the revolution as Puritan, 
Hill argue s tha t religio n wa s a n importan t causa l factor . See , e.g., Hill , Puritanism, supr a not e 1 , at 
23-25, 29-30. 

5. Russell , supra note 1 , at 213. Christopher Hill also attributes the Civil War to a combination of 
factors. See Hill, Puritanism, supra note 1; Hill, Revolution, supra note 1, at 111-92. 

6. Christophe r Hil l writes : "The Reformatio n i n England wa s an ac t o f state. " Hill, Puritanism, 
supra note 1, at 32. 

7. Se e Adair, supra note 1, at 62-63; Parker, supra note 1, at 35-37; Walker, supra note 1, at 358. 
8. Se e Ahlstrom, supra note 1 , at 84-86; Parker, supra note 1 , at 33-37; Walker, supra note 1 , at 

358-59. 
9. Ac t of Supremacy of Henry VIII (1534), reprinted in Adams, Documents, supra note 1 , at 239, 

239; see Adams, Documents, supra note 1 , at 226-39 (o n several of Henry's actions); Skinner II, supra 
note 1, at 93-107 (Thomas Cromwell, Henry's chief minister during the 1530s , engineered the propa-
ganda campaign). 

10. Se e Act for the Dissolution o f the Lesser Monasteries (1536) ; reprinted in Adams, Documents, 
supra note 1 , at 243; Act for the Dissolution o f the Greate r Monasteries (1539) ; reprinted in Adams, 
Documents, supra note 1, at 251; see also Ahlstrom, supra note 1 , at 85; Hill, Puritanism, supra note 1, 
at 32-33; Parker, supra note 1, at 77-78. 

11. Hill , Puritanism, supra note 1, at 44. 
12. Se e Th e Si x Article s Ac t (1539) , reprinte d i n Adams , Documents , supr a not e 1 , a t 253 ; 

Gardiner, supra note 1, at xv-xvi; Hill, Puritanism, supra note 1, at 32-49. 
13. Se e Parker, supra note 1, at 93-95. 
14. Se e First Act of Uniformity of Edward VI (1549), reprinted in Adams, Documents, supra note 1, 

at 272; Second Act of Uniformity (1552) , reprinted in Adams, Documents, supra note 1 , at 278; Adair, 
supra note 1 , at 65; Ahlstrom, supra note 1 , at 86-87; Gardiner, supra note 1 , at xv-xvi; Walker, supra 
note 1 , at 362-64 ; The Puritans in America: A Narrative Antholog y 2- 3 (Ala n Heimert &  Andrew 
Delbanco eds., 1985). 

15. Se e Ahlstrom, supra note 1, at 87-88; Walker, supra note 1, at 365-66. 
16. Cf . Adair, supra note 1 , at 89-90 (the Church of England was not called Anglican until the sev-

enteenth century). 
17. Th e Act of Supremacy (1559) , reprinted in Adams, Documents, supra note 1 , at 296 , 299; cf. 

Maitland, supra note 1, at 364-66, 514-16 (on religious oaths and declarations). 
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18. Se e The Ac t o f Uniformit y (1559) , reprinte d i n Adams , Documents , supr a not e 1 , a t 302 ; 
Walker, supra note 1 , at 367. 

19. Smith , supr a not e 1 , a t 284 . Smit h adds : "Roma n Catholi c an d Protestan t doctrine s wer e 
merged together in a chameleon communion service that could mean different thing s to different indi -
viduals." Id. 

20. Th e Thirty-nine Articles of Religion of the Church of England (1571), reprinted in Schaff, supra 
note 1 , at 486. The Articles were first adopted i n 1562 in Latin and printed an d issued in 1563 . The 
Latin Articles were revised and translated into English in 1571. The Articles are sometimes referred t o 
as the Articles of 1562. See Schaff, supra note 1, at 486. 

21. Dickens , supr a not e 1 , a t 251 ; see W.R. Matthews , Th e Thirty-nin e Article s 8  (1961) . The 
General Convention o f the Protestant Episcopa l Church in the United State s adopted th e Articles in 
1801. See Schaff, supra note 1, at 486. 

22. Th e Thirty-nine Articles of Religion of the Church of England, at arts. VI, IX, XI, XIII, XVII, 
XIX, XVIII (1571), reprinted in Schaff, supra note 1 , at 489, 493-95, 497-99. To facilitate comprehen-
sion, I quote from the 1801 American revision instead of the 1571 English edition. 

23. Id . at art. VII, reprinted in Schaff, supra note 1, at 491-92. 
24. Th e Subscription (Thirty-nin e Articles) Act (1571) ; reprinted in Gee, supra note 1 , at 477 ; see 

Ahlstrom, supra note 1, at 88-90; Smith, supra note 1, at 284-85; Walker, supra note 1, at 367-68. 
25. Ahlstrom , supra note 1 , at 93; see Ahlstrom, supra note 1 , at 88-90; Gardiner, supra note 1 , at 

xvi; Walker, supr a not e 1 , at 402-03 . The Puritan s themselve s divide d durin g Elizabeth' s reign int o 
those who were willing to wait for governmental reforms o f the Anglican Church and the more radi-
cal Separatists, who found th e Roman practices of the Church unpalatable. See Walker, supra note 1, 
at 404-05. 

26. Se e Skinne r II , supr a not e 1 , a t 210-38 ; Walker , supr a not e 1 , a t 406-07 ; cf . Dunca n B . 
Forrester, Richar d Hooker , i n Histor y o f Politica l Philosoph y 356 , 357-5 8 (Le o Straus s &  Joseph 
Cropsey eds. , 3d ed . 1987 ) (Hooke r wrot e agains t thi s radica l righ t o f resistance) ; see also Richard 
Hooker, The Laws of Ecclesiastical Polity, in Hooker's Works (John Keble ed., 7th ed. 1888). 

27. Se e Gardiner, supra note 1, at xv-xvi. 
28. Walker , supra note 1 , at 410. The Book of Sport s was reissued in 163 3 under Charle s I. The 

King's Majesty's Declaration to His Subjects Concerning Lawful Sports to be Used (1633), reprinted in 
Gee, supra note 1, at 528. 

29. Walker , supra note 1, at 407; see Ahlstrom, supra note 1 , at 93; Martin E. Marty, Protestantism 
in the United States : Righteous Empire 10-1 1 (2d ed. 1986) (on Presbyterianism); Prall, supra note 1, 
at xv-xvi; Walker, supra note 1, at 407-10. 

30. Pococ k opposes the ancient constitution to a conception of feudal law. According to this latter 
conception, English medieval history revealed that the common law was not an unchanging standard 
and thu s was subjec t t o roya l transformation . Se e J.G.A. Pocock , The Ancien t Constitutio n an d th e 
Feudal Law (1967). Bernard Schwartz contrasts Coke's position with that of Francis Bacon. According 
to Bacon, tradition alone could not render the common law authoritative, and thus the king must be 
above the common law. See Schwartz, supra note 1, at 111-15. 

31. Se e Gardiner, supra note 1 , at xvi-xvii; Morgan, supra note 1 , at 11-233; Prall, supra note 1 , at 
xvi; Walker, supra note 1 , at 410. The common lawyers were also part of the alliance with the parlia-
mentarians and Puritans. 

32. Th e Petition of Right (Jun e 7, 1628) , reprinted in Gardiner, supra note 1 , at 66;  see Schwartz, 
supra note 1, at 130-52. 

33. Lau d rejected th e Arminian label, though he refused t o take a  clear stance on predestination . 
See Gardiner , supr a not e 1 , a t xi-xxiii . Th e ter m "Arminian " aros e fro m th e Dutc h theologia n 
Arminius. See Prall, supra note 1 , at 312 . Richard Hooke r expresse d views simila r to thos e o f Laud, 
though Hooker tended to be more open and opposed to persecution than Laud was. Contrary to the 
ancient constitution, Hooker argued that law is changeable, and contrary to Calvinism, he argued that 
reason a s well as Scripture shoul d play an important rol e in moral and political affairs . Se e Hooker, 
supra note 26; Forrester, supra note 26, at 358-64. 

Charles also married a  Roman Catholic , who of course became queen, thus further offendin g 
the Puritans. See Ahlstrom, supra note 1, at 93. 
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34. Th e declaration stated : "[T]he Articles of the Church of England . . . d o contain the true doc-
trine . .. agreeable to God's Word . .. requiring all our loving subjects to continue in the uniform pro-
fession thereof , an d prohibitin g th e leas t differenc e fro m th e sai d Articles. " The King' s Declaratio n 
Prefixed t o th e Article s o f Religio n (Nov . 1628 ) (commonl y printe d wit h th e Boo k o f Commo n 
Prayer), reprinted in Gardiner, supra note 1, at 75, 75; see also Schaff, supra note 1, at 486-87. 

35. Th e resolutions , however , accepte d th e appointin g o f bishop s bu t requeste d bette r appoint -
ments in the future. Resolutions on Religion Drawn by a Sub-Committee o f the House of Commons 
(Feb. 24,1629), reprinted in Gardiner, supra note 1, at 77. 

36. Protestatio n o f the House of Commons (Mar . 2, 1629) , reprinted in Gardiner, supra note 1 , at 
82, 82-83. 

37. Se e Th e King' s Declaratio n Showin g th e Cause s o f th e Lat e Dissolutio n (Mar . 10 , 1629) , 
reprinted in Gardiner, supra note 1, at 83; Schwartz, supra note 1, at 144. 

38. Se e Russell, supra note 1 , at 217 (Charles's efforts t o enforce English religion in Scotland was a 
major precipitating cause of the English Civil War). 

39. Se e Walker, supra note 1, at 412-13. 
40. Se e Walker, supra note 1, at 413. 
41. Se e id. The same fate fel l upon Thomas Wentworth, the earl of Strafford, wh o had vigorously 

advocated the king's prerogative (complet e authority to rule without Parliament). See The Act for the 
Attainder of the Earl of Strafford (Ma y 10,1641), reprinted in Gardiner, supra note 1, at 156; Schwartz, 
supra note 1, at 154-61. 

42. Se e Schwartz, supra note 1, at 161-66. 
43. Se e The Triennial Act (Feb . 15, 1640-1641), reprinted in Adams, Documents, supra note 1 , at 

350. 
44. Th e Ac t Agains t Dissolvin g th e Lon g Parliamen t Withou t it s Ow n Consen t (Ma y 10 , 1641), 

reprinted in Gardiner, supra note 1, at 158. 
45. Th e Tonnage and Poundage Act (June 22, 1641), reprinted in Gardiner, supra note 1, at 159. 
46. Se e Th e Ac t fo r th e Abolitio n o f th e Cour t o f Sta r Chambe r (Jul y 5 , 1641) , reprinte d i n 

Gardiner, supra note 1 , at 179 ; The Act for the Abolition of the Cour t o f High Commission (Jul y 5, 
1641), reprinted in Gardiner, supra note 1 , at 186 . On the significance o f the rule of law for the Civil 
War, see Russell, supra note 1, at 136-60. 

47. Se e The Grand Remonstrance, With the Petition Accompanying I t (Dec . 1, 1641), reprinted in 
Gardiner, supra note 1, at 202. 

48. Th e King' s Answer t o th e Petition Accompanying th e Gran d Remonstranc e (Dec . 23, 1641), 
reprinted in Gardiner, supra note 1, at 233, 234. 

49. Th e King' s Proclamation o n Religio n (Dec . 10, 1641) , reprinted in Gardiner , supr a not e 1 , at 
232,232. 

50. Se e Gardiner, supra note 1, at xxxvi; Schwartz, supra note 1, at 167-73. 
51. Se e Pocock, supra note 1, at 361-71. 
52. Hi s Majesty's Answer to the Nineteen Propositions of Both Houses of Parliament (June 1642), 

quoted in Pocock, supra note 1, at 362. 
53. Pocock , supra note 1, at 365; see id. at 364. 
54. Hi s Majesty's Answer to the Nineteen Propositions of Both Houses of Parliament (Jun e 1642), 

quoted in Pocock, supra note 1, at 362; see Pocock, supra note 1, at 362. 
55. Se e Gardiner, supra note 1, at xxxvii-viii, 258-61; Morgan, supra note 1, at 55-70.. 
56. Th e Root and Branch Petition (Dec . 11, 1640), reprinted in Gardiner, supra note 1 , at 137 ; see 

Gee, supra note 1, at 537. 
57. Th e Solemn League and Covenant (1643) , reprinted in Gee, supra note 1 , at 569. This applica-

tion o f Reforme d theolog y throug h a  covenan t wa s sometime s calle d a  "federa l theology. " Se e 
Ahlstrom, supra note 130. 

58. Se e Gee, supra note 1 , at 570-71. 
59. Id . at 573. 
60. Th e Westminster Confession o f Faith (1647) , reprinted in Schaff, supra note 1 , at 600 . Sydney 

E. Ahlstro m note s tha t th e Reforme d confession s o f th e Solem n Leagu e an d Covenan t an d th e 
Westminster Confession remain important, especially in the United States. He writes: "Nor were these 
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formulations forgotte n ami d wars and violence; they remain normative in Scotland and their immense 
influence o n th e though t an d practic e o f America n Congregationalists , Presbyterians , an d Baptist s 
makes them by far the most important confessiona l witnes s in American colonia l history." Ahlstrom, 
supra note 1 , at 94 . Ahlstrom adds that "th e Westminster Confession woul d become by far the most 
influential doctrinal symbol in American religious history." Id. at 131. 

61. Se e Bettenson, supra note 1 , at 250; Hill, Puritanism, supra note 1 , at 6 ; Hill Revolution, supra 
note 1 , at 126-29, 165; Prall, supra note 1, at 81; Woodhouse, supra note 1, at 14-19 & n.l. 

In 1642, at the outset of the Civil War, there was a remarkable lack of "any principled defenc e 
of resistance. " Russell , supra not e 1 , at 132 . This lac k o f radica l theor y help s explai n th e moderat e 
Presbyterian position . Se e id. a t 132-36 . While th e Independents include d man y Congregationalists , 
the sectarie s included more Anabaptists an d Separatists . See Woodhouse, supra note 1 , at 18 . Roger 
Williams, who already had gained notoriety i n the American colonies , stood in the sectary tradition. 
See id. at 18 n.l. 

62. Se e Adams, Constitutional History, supra note 1 , at 322-26; Gardiner, supra note 1 , at xliii-lii; 
Hill, Revolution, supra note 1, at 111-18, 141-42; Walker, supra note 1, at 414-15; cf. Prall, supra note 
1, at 108-47 (on the opposing armies). 

63. Th e Agreement o f the People (Jan . 15 , 1649), reprinted in Gardiner , supra note 1 , at 359 ; see 
Schwartz, supra note 1 , at 175-77 . The General Council of the Army was "composed of the Generals 
and representatives o f other officer s an d o f the rank and file." Hill, Revolution, supra note 1 , at 113. 
Edmund S . Morgan argue s tha t Parliamen t refuse d t o adop t th e Agreemen t becaus e th e Agreemen t 
suggested that the "people" existed outside of Parliament. Morgan, supra note 1, at 72-74. 

64. Th e Agreemen t stated : "I t i s intende d tha t th e Christia n Religio n b e hel d fort h an d recom -
mended a s th e publi c professio n i n thi s nation , whic h w e desir e may , b y th e grac e o f God , b e 
reformed t o the greates t purit y in doctrine, worship and discipline , according t o the Word of God. " 
The Agreemen t o f the Peopl e (Jan . 15 , 1649), reprinted i n Gardiner , supr a not e 1 , at 359 , 369-70. 
Moreover, the Agreement explicitly added "that Popery or Prelacy be not held forth a s the public way 
or profession in this nation." Id. at 370. 

65. Id . 
66. Russell , supra note 1, at 214. 
67. Se e The Savo y Declaration o f the Congregationa l Churche s (1658) , reprinted i n Schaff , supr a 

note 1, at 707, 710 (Preface), 719 (ch. XXI), 720 (ch. XXIV). The Savoy Declaration stated: 

Although the magistrate is bound to encourage, promote, and protect the professors an d 
profession o f th e gospel , an d t o manag e an d orde r civi l administrations i n a  du e sub -
serviency to the interest o f Christ in the world, and to that end to take care that men of 
corrupt mind s and conversations d o not licentiously publish an d divulge blasphemy and 
errors, in their own nature subverting the faith and inevitably destroying the souls of them 
that receiv e them; yet i n such difference s abou t th e doctrine s o f the gospel , or ways of 
the worshi p o f God , a s may befal l me n exercisin g a  good conscience , manifesting i t in 
their conversation , an d holdin g th e foundation , no t disturbin g other s i n thei r way s o r 
worship that differ fro m them , there is no warrant for the magistrate under the gospel to 
abridge them of their liberty. 

Id. at ch. XXIV, reprinted in Schaff, supra note 1, at 720. 
The Savoy Declaration, as a Congregationalist statement , extended a  greater degree of tolera-

tion than th e origina l Presbyterian Westminster Confession. A  few Independent divine s had sa t at the 
Westminster Assembly , which drafte d th e Confessio n tha t wa s the n adopte d b y Parliament , bu t th e 
Independents wer e know n a s th e "Dissentin g Brethren. " Se e Bettenson, supr a not e 1 , a t 250 . The 
Westminster Confession stated : 

The civi l magistrat e ma y no t assum e t o himsel f th e administratio n o f th e Wor d an d 
Sacraments, or the power o f the keys of the kingdom o f heaven : yet h e hath authority , 
and it is his duty to take order, that unity and peace be preserved in the Church, that the 
truth of God be kept pure and entire, that all blasphemies and heresies be suppressed, all 
corruptions and abuses in worship and discipline prevented or reformed, and all the ordi-
nances of God duly settled, administered, and observed. For the better effecting whereo f 
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he hath power t o cal l synods, to b e present a t them , and t o provide tha t whatsoeve r is 
transacted in them be according to the mind of God. 

The Westminster Confession o f Faith (1647), at ch. XXIII, reprinted in Schaff, supra note 1 , at 653. 
68. Fo r example, the Independent position was reflected in the following statement : 

There ar e tw o thing s contende d fo r i n thi s libert y o f conscience : firs t t o instat e ever y 
Christian in his right of free, yet modest, judging and accepting what he holds; secondly, 
to vindicat e a  necessary advantag e t o th e truth , an d thi s is the main end an d respect of 
this liberty. I contend not for variety of opinions; I know there is but one truth. But this 
truth cannot be so easliy brought forth without this liberty.... 

The Ancien t Bounds , o r Libert y o f Conscience , Tenderly Stated , Modestly Asserted , an d Mildl y Vin-
dicated (1645), reprinted in Woodhouse, supra note 1, at 247, 247. 

69. Christophe r Hil l notes : "Religiou s toleration , whic h ha s com e t o b e though t o f a s the hall -
mark of 'Independency', was forced upon the 'Independent' members of Parliament by political neces-
sity." Hill, Revolution, supra note 1, at 166. 

70. Th e Counci l o f Mechanics passed an d th e Counci l o f War endorsed a  resolution tha t woul d 
have added a clause to the Agreement favoring toleratio n for all religions, '"not excepting Turkes, nor 
Papists, nor Jewes.'" Roth, supra note 1 , at 15 3 (quoting Mercurius Pragmaticus (Dec . 19-26, 1648)). 
When opposition appeared , the resolution was dropped; instead Parliament was petitioned to readmit 
Jews into England. See Roth, supra note 1, at 153. 

71. Th e Instrument o f Governmen t (Dec . 16 , 1653) , reprinted i n Gardiner , supr a note 1 , at 405. 
The Instrument stated: 

[Those who ] profes s fait h i n Go d b y Jesus Chris t . . . shal l not b e restrained from , bu t 
shall be protected in, the profession o f the faith and exercise of their religion . .. provided 
this liberty be not extended to Popery or Prelacy, nor to such as, under the profession of 
Christ, hold forth and practise licentiousness. 

Id. at 416; see Gardiner, supra note 1, at lvi. 
72. Se e Adams, Constitutional History, supra note 1 , at 325-27; Hill, Revolution, supra note 1 , at 

115-16,133-39; Schwartz, supra note 1 , at 177. 
73. Hill , Revolution, supra note 1, at 139. 
74. Id . at 142. 
75. I n 1659 the Rump Parliament returned to power, and in 1660 it acceded to popular pressure to 

readmit th e member s expelle d in 1648 . This Parliament immediatel y dissolve d itsel f an d calle d for a 
parliamentary election . Th e resul t wa s th e so-calle d Cavalie r Parliament , whic h vote d t o restor e 
Charles II. See Ahlstrom, supra note 1 , at 94; Prall, Bloodless, supra note 1 , at 21; Seaward, supra note 
1, at 1; Walker, supra note 1, at 415. 

76. Id . at 466. 
77. Se e The Declaration o f Breda (Apr . 4, 1660) , reprinted in Gardiner, supra note 1 , at 465, 466. 

The Declaration provided: 

And because the passion an d uncharitableness o f the time s have produced severa l opin-
ions in religion, by which men are engaged in parties and animosities agains t eac h other 
(which, when they shall hereafter unit e in a freedom o f conversation, will be composed or 
better understood), we do declare a liberty to tender consciences , and that no man shall 
be disquieted or called in question fo r difference s o f opinion in matter of religion, which 
do not disturb the peace of the kingdom; and that we shall be ready to consent t o such 
an Ac t o f Parliament , as , upon matur e deliberation , shal l b e offere d t o us , fo r th e ful l 
granting that indulgence. 

Id. at 466. 
78. Las t Act of Uniformity (Ma y 19, 1662), reprinted in Adams, Documents, supra note 1 , at 427; 

see Hill, Revolution, supra note 1, at 245; Walker, supra note 1 , at 415. 
79. Ahlstrom , supra note 1 , at 95; see Walker, supra note 1 , at 416; see, e.g., The Clarendon Code, 

reprinted in Bettenson, supra note 1, at 293 (three acts aimed at abolishing nonconformity). 
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80. Se e Jon Butler, Awash in a Sea of Faith: Christianizing the American People 27 (1990); Walker, 
supra note 1, at 416. 

81. Charle s H' s Declaratio n o f Indulgenc e (Feb . 1 , 1673) , reprinted i n Adams, Documents, supra 
note 1 , at 434 ; Test Act (Mar . 29, 1673) , reprinted in Adams, Documents, supra note 1 , at 436 ; see 
Hill, Revolution, supra note 1, at 194-95; Walker, supra note 1, at 416-17. 

82. Jame s IPs Declaration of Indulgence (Apr. 4,1687), reprinted in Adams, Documents, supra note 
1, at 451, 452-53. 

83. Schwartz , supr a not e 1 , at 197 ; see Morgan, supr a not e 1 , at 94-121 ; Prall , Bloodless, supra 
note 1 , at 89-165 , 202, 273-77; Hill , Revolution, supr a not e 1 , at 199 ; Schwartz, supra not e 1 , at 
188-93; Walker, supra note 1 , at 417 . Mary would have been next i n line for th e throne bu t for th e 
birth of a son to James II on June 10,1688. Morgan, supra note 1, at 106-7. 

84. Th e Toleration Act (May 24, 1689), reprinted in Adams, Documents, supra note 1 , at 459; see 
Adams, Constitutional History, supra note 1 , at 376; Ahlstrom, supra note 1 , at 96; Butler, supra note 
80, a t 27 ; Walker, supr a not e 1 , at 418 ; Hugh Trevor-Roper , Toleratio n and Religion After 1688 , in 
From Persecutio n t o Toleration : Th e Gloriou s Revolutio n an d Religio n i n Englan d 38 9 (Ol e Pete r 
Grell et al. eds., 1991); Introduction, in From Persecution to Toleration: The Glorious Revolution and 
Religion in England 1 , 10-16 (Ol e Peter Grel l e t al . eds., 1991) ; see also The Bil l of Rights (Dec . 16, 
1689), reprinted in Adams, Documents, supra note 1 , at 462. 

85. Hill , Puritanism, supra note 1, at 30. 
86. Id . at 30. 
87. Id.  at 155 , 195; see id. at 75,  155-56; Hill, Revolution, supra note 1 , at 146-47 ; Pocock, supra 

note 1, at 445-46, 462-63. 
88. Se e Pete r Toon , Th e Questio n o f Jewish Immigration , i n Puritans , th e Millenniu m an d th e 

Future of Israel: Puritan Eschatology 1600 to 1660 , at 115 , 115-16 (Peter Toon ed., 1970) [hereinafte r 
Toon, Question] . Befor e th e expulsion , Englan d ha d regulate d Jewish lif e wit h law s modele d o n 
Roman and canon law. See Shael Herman, Legacy and Legend: The Continuity of Roman and English 
Regulation of the Jews, 66 Tul. L. Rev. 1781, 1801-15 (1992) . Other sources providing useful informa -
tion regarding th e treatment o f Jews in England are the following: Roth , supra note 1 ; Puritans, the 
Millennium and the Future of Israel: Puritan Eschatology 160 0 to 166 0 (Peter Toon ed., 1970) [here-
inafter Toon]; Robert M. Healey, The Jew in Seventeenth-Century Protestant Thought, 46 Am. Soc'y of 
Church Histor y 6 3 (1977) ; David S . Katz, Th e Jews o f England an d 1688 , in Fro m Persecutio n t o 
Toleration: The Glorious Revolution and Religion in England 217 (Ole Peter Grell et al. eds., 1991). 

A very small number of Jews somehow managed to survive in England over the centuries. For 
example, during the sixteenth century , a negligible number of financially successfu l Marranos , fleeing 
the Spanish Inquisition, filtered into England to form a  small community in London. By the early sev-
enteenth century , however, the community was almost completely dissipated. See Roth, supra note 1, 
at 135-44. 

89. Th e Westminste r Confessio n o f Faith , a t ch . VI , VII , XI , XIV , XVI , XVIII-XX I (1647) , 
reprinted i n Schaff , supr a not e 1 , a t 600 , 615 , 617-18 , 626 , 630-31 , 634-35 , 637-41 , 643-45 , 
648-49; se e id . a t ch . XIX , reprinte d i n Schaff , supr a not e 1 , a t 64 1 (Ol d Testamen t "prefigurin g 
Christ"); id. a t ch . XX, reprinted in Schaff , supr a not e 1 , at 643-4 4 (o n the superiorit y o f the New 
Testament to the Jewish laws); id. at ch. XXV, reprinted in Schaff, supra note 1, at 657 (the "universal" 
Church of Christianity); id. at ch. XXXIII, reprinted in Schaff, supra note 1 , at 671-73 (o n the day of 
the las t judgment , al l persons "shal l appear befor e th e tribuna l of  Christ") ; Walker, supra not e 1 , at 
413-14. 

90. See , e.g., The Whitehall Debates (Dec. 14, 1648), reprinted in Woodhouse, supra note 1 , at 125, 
155-66. 

91. Th e Ancient Bounds , or Liberty of Conscience , Tenderly Stated, Modestly Asserted, and Mildly 
Vindicated (1645), reprinted in Woodhouse, supra note 1, at 247, 264-65. 

92. Th e Puritan concept of postmillennialism became respectable only during the seventeenth cen-
tury. Se e Hill, Puritanism, a t 141-42 ; Healey, supr a not e 88 , at 74-78 ; Peter Toon, Introduction, in 
Toon, supra note 88, at 8,18-19; Toon, Question, supra note 88, at 116-17. 

93. A  Glimpse of Sion's Glory (1641), reprinted in Prall, supra note 1, at 90-91. 
94. Roth , supra note 1 , at 157 (quoting Oliver Cromwell); see id. at 152-53, 156-57, 160-62. 
95. Se e Jonathan I . Israel, European Jewry in the Age of Mercantilism 1550-1750 , at 1- 3 (2 d ed. 

1989); Paul Johnson, A History of the Jews 276-78 (1987) ; William Nicholls, Christian Antisemitism: 
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A History o f Hat e 271-7 2 (1993) ; 1 4 Encyclopaedia Judaica 19-2 0 (1971) ; Roth, supr a not e 1 , at 
135-39, 154-61 , 164-66 , 173-95 ; Healey, supra note 88 , at 70-71; Katz, supra note 88 , at 230-48; 
Toon, Question, supra note 88, at 121,125. 

96. I n particular, I shall focus on the following works: James Harrington, The Commonwealth of 
Oceana (1656) , in Th e Commonwealt h o f Ocean a an d A  System o f Politic s 1  (J.G.A . Pocock ed. , 
1992) [hereinafte r Harrington , Oceana] ; James Harrington, A System of Politics (written around 1661 
but published posthumously), in The Commonwealth of Oceana and A System of Politics 267 (J.G.A. 
Pocock ed. , 1992 ) [hereinafte r Harrington , System] ; Thomas Hobbes , Leviathan (C.B . Macpherson 
ed., 1968) (firs t published 1651) ; John Locke, Two Treatises of Government (Pete r Laslett ed. , rev. ed. 
1963) [hereinafte r Locke , Two Treatises] ; John Locke , The Secon d Treatis e o f Governmen t (Libera l 
Arts Pres s ed . 1952 ) [hereinafte r Locke , Secon d Treatise] ; John Locke , Th e Reasonablenes s o f 
Christianity (Georg e W . Ewing ed. , 1965 ) (firs t publishe d i n 1695 ) [hereinafte r Locke , Christianity]; 
John Locke , A Letter Concerning Toleration (1689) , in Fou r Letter s o n Toleratio n 2  (Londo n 1870 ; 
reprint o f 7t h ed . 1758 ) [hereinafte r Locke , Toleration] . Fo r helpfu l discussion s o f Hobbes's , 
Harrington's, an d Locke' s writings , se e John Dunn , Th e Politica l Though t o f John Lock e (1969) ; 
Eldon Eisenach, Two Worlds of Liberalism: Religion and Politics in Hobbes, Locke, and Mill (1981); 
Hill, Puritanism, supra note 1 ; Hill, Revolution, supra note 1 ; Joshua Mitchell, Not By Reason Alone 
(1993); Pocock, supra note 1 ; Perez Zagorin, A History of Political Thought in the English Revolution 
(1954); Laurence Berns, Thomas Hobbes, in History of Political Philosophy 396 (Leo Strauss & Joseph 
Cropsey eds. , 3d ed . 1987) ; Charles Blitzer, Introduction, in James Harrington, The Political Writings 
of James Harrington (1955) ; Robert A . Goldwin, John Locke, in History o f Political Philosophy 47 6 
(Leo Strauss &  Joseph Cropse y eds. , 3d ed . 1987) ; Peter Laslett , Introduction , i n John Locke , Two 
Treatises o f Governmen t 1 5 (Pete r Laslet t ed. , rev . ed . 1963) ; C.B . Macpherson , Introduction , i n 
Thomas Hobbes , Leviatha n (CB . Macpherso n ed. , 1968 ) (firs t publishe d 1651) ; J.G.A. Pocock , 
Introduction, in James Harrington, The Commonwealth o f Oceana an d A System of Politics (J.G.A. 
Pocock ed., 1992) [hereinafter Pocock, Introduction]. 

97. Hobbes , supra note 96, at 728. 
98. Se e Pocock, supr a not e 1 , at 37 8 (thoug h Hobbe s differ s fro m Machiavelli , they bot h star t 

with a de facto argument); Berns, supra note 96, at 396-97. 
99. Se e Hobbes, supra note 96, at 227, 498-99; see also Zagorin, supra note 96, at 181-82. 

100. Se e Macpherson, supra note 96, at 13-14; Prall, supra note 1, at 1-2 . 
101. Se e Eisenach, supra note 96, at 13-72; Mitchell, supra note 96, at 46-72. 
102. Se e Hill, Revolution, supra note 1 , at 181-82 ; Berns, supra note 96 , at 407. Christopher Hill 

notes tha t Hobbe s followe d i n th e wak e o f Franci s Bacon' s revolutionar y approac h t o science . See 
Hill, Revolution, supra note 1 , at 179-81 ; see, e.g., Francis Bacon, Novum Organum, reprinted in The 
English Philosophers From Bacon to Mill 24-123 (Edwin A. Burtt ed., 1939). 

103. Se e id. at 183. 
104. See Hobbes, supra note 96, at 161,183,185-86. 
105. Id . at 188; see id. at 223-27. 
106. Id . at 227 (emphasis in the original). 
107. Se e id. at 230; Berns, supra note 96, at 408; see also Hobbes, supra note 96, at 272, 375 (the 

commonwealth can dissolve if the sovereign fails to protect the subjects); cf. Hobbes, supra note 96, at 
192,199 (individual s cannot renounce their right to resist assault by force). 

108. Se e Hill , Puritanism , supr a not e 1 , a t 277-78 ; Pocock , supr a not e 1 , a t 378 . Hil l writes : 
"Paradoxically, i t is the absolutis t Hobbe s who demonstrate d tha t th e stat e exist s for man , that i t is 
the product of human reason, and therefore that political theory is a rational science." Hill, Puritanism, 
supra note 1 , at 278. For a discussion of the importance of human control and instrumentalism to the 
concept o f modernism , se e Stephe n M . Feldman , Fro m Modernism t o Postmodernis m i n American 
Legal Thought: The Significance of the Warren Court, in The Warren Court : A Retrospective (Bernar d 
Schwartz ed., Oxford University Press, forthcoming). 

109. Se e Skinner II, supra note 1 , at 349-54. F.H. Hinsley notes that while Bodin was perhaps the 
first theoris t to articulate the modern concept of sovereignty, Hobbes was the first English theorist to 
do so . See EH. Hinsley, Sovereignty 140-4 1 (2d ed. 1986) . See generally Charles Tilly, Reflections on 
the History o f European State-Making , i n Th e Formatio n o f Nationa l State s i n Wester n Europ e 2 1 
(Charles Tilly ed., 1975) (on the conceptions of state and sovereignty). 

110. Hobbes , supra note 96, at 478. 
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111. Se e id. at 478-79; see also Eisenach, supra note 96, at 49, 57; Mitchell, supra note 96, at 47. 
112. Se e Pocock , supr a not e 1 , a t 397 . Christophe r Hil l writes : "Hobbe s ha d n o lov e fo r 

Puritanism, for he held that the logical conclusion of its belief in the rights of the individual conscience 
was complete anarchy." Hill, Puritanism, supra note 1, at 284. 

113. Hobbes , supra note 96, at 484; see id. at 525-26, 629. 
114. Id . at 515; see id. at 442-45, 501. Hobbes noted that "[with] the planting of Christian religion 

. . . the number of Christians encreased wonderfully ever y day, and in every place. Id. at 181. 
115. Se e Mitchell, supra note 96, at 56-58. 
116. Se e Hobbes, supra note 96, at 482, 710-11. 
117. Pocock , supra note 1, at 398. 
118. Se e Mitchell, supra note 96, at 53-58. 
119. Se e Hobbes, supra note 96, at 409-626; Berns, supra note 96, at 418. 
120. Hobbes , supra note 96, at 498-99 (emphasi s in the original); see also id. at 575. 
121. Se e id. at 627-715; Pocock, supra note 1, at 397-98. 
122. Se e Hobbes, supra note 96, at 405. 
123. Id . at 527; see id. at 483; see also id. at 195-96 (salvation is by "the Free Grace of God onely"). 
124. Hobbes wrote: 

[A] true and unfeigned Christia n is not liable to Excommunication: Nor he also that is a 
professed Christian , til l his Hypocrisy appea r i n his Manners, that is , till his behaviour 
bee contrary to the law of his Soveraign, which is the rule of Manners, and which Christ 
and his Apostles have commanded us to be subject to . For the Church cannot judge of 
Manners bu t b y external l Actions , which Action s ca n neve r be e unlawfull , bu t whe n 
they are against the Law of the Common-wealth. 

Id. at 541; see Eisenach, supra note 96, at 58. 
125. Se e Hobbes, supra note 96, at 230, 527 
126. Eisenach , supra note 96, at 57 
127 Hobbes , supra note 96, at 532. 
128. Se e Berns, supra note 96, at 419; D.W. Hamlyn, A History of Western Philosophy 130 (1987). 

According to Hill: "It is quite clear, in fact, that Hobbes does not really believe in Christianity, in any 
normal sense of the word 'belief , and merely accepts it as the creed authorized in the state in which 
he lived." Hill, Puritanism, supra note 96, at 286. But Hill adds that Hobbes believed in God. See id. at 
293-94. 

129. Eisenach , supra note 96 , at 66.  On both accounts—religiou s an d political—Englishmen coul d 
see themselves a s attempting t o retur n t o a n idyllic past. Religiously , o f course , the parliamentaria n 
Puritans saw themselves as overcoming Catholicism and Anglicanism and returning to the pure form 
of early Christianity. Politically, they saw themselves as shaking off the Norman yoke . That is , many 
English thought tha t thei r traditional institutions o f liberty and freedom ha d been corrupted afte r th e 
Norman conquest in the eleventh century. See id. at 50; Hill, Puritanism, supra note 1 , at 57-58. 

130. Hil l writes: "The contract idea which [Hobbes ] adopts was almost the private property of the 
Puritan and revolutionary opposition." Hill, Puritanism, supra note 1, at 278. 

131. Se e id. Daniel Bell emphasizes the importance of the Reformation developmen t o f individual-
ism for th e emergenc e o f modernity . See Daniel Bell , The Cultura l Contradiction s o f Capitalis m 16 , 
257-58 (1978). 

132. Se e Hobbes, supra note 96, at 413, 425, 481, 513-15, 517 
133. Zagorin , supr a not e 96 , a t 169 . Ralph Hancoc k note s tha t "Calvin' s understandin g o f thi s 

[carnal] worl d reveal s his profound affinitie s wit h th e rationalisti c materialis m commonl y associate d 
with such authors as Hobbes and Locke." Ralph C. Hancock, Calvin and the Foundations of Modern 
PoHtics 20 (1989). 

134. Se e Harrington, Oceana, supra note 96. 
135. Se e Pocock, Introduction, supra note 96, at ix. Harrington scholars disagree about when Har-

rington began working on Oceana. See, e.g., Hill, Puritanism, supra note 1 , at 299-300 (bega n around 
1649-1650); Blitzer, supra note 96, at xxi (began around 1653) ; Pocock, Introduction, supra note 96, 
at xx v (bega n aroun d 1654) . I t i s wort h notin g tha t bot h Hobbe s an d Harringto n wer e mor e 
observers than participants in the Civil War. See Hill, Puritanism, supra note 1, at 300. 
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136. Se e Pocock, Introduction, supra note 96, at ix, xii, xv. 
137. Pococ k writes: "Oceana is not a  Utopia so much as an occasione, a moment o f revolutionary 

opportunity a t whic h ol d historica l form s hav e destroye d themselve s an d ther e i s a  chance t o con -
struct new forms immune from the contingencies of history (known as fortuna)." Id. at xviii. 

138. Blitzer , supra note 96,  at xxxv; see Zagorin, supra note 96, at 133-35 ; Blitzer, supra note 96, 
at xxvii. Blitzer notes, however, that Harrington criticized Hobbes for analogizing a science of politics 
to geometry. To Harrington, the science of politics should be more like "anatomy, the study of com-
plex living organisms." Blitzer, supra note 96, at xxviii. Blitzer also observes that Harrington believed 
his empiricall y (o r scientifically ) derive d principle s o f governmen t di d no t depen d ultimatel y "o n 
Scriptural authority for their validity." Id. at xxxi. Nevertheless, Harrington further believe d his princi-
ples could be proven from Scripture as well. See id. 

139. Se e Harrington, Oceana , supra note 96, at 9-14; Zagorin, supra note 96, at 133-34 ; Pocock, 
Introduction, supra note 96, at xv. 

140. Pocock , supr a not e 1 , at 397 ; see Hobbes, supr a not e 96 , a t 225-2 6 (ant s ca n pursu e th e 
common good, but humans cannot); Berns, supra note 96, at 409-10. 

141. Se e Pocock, supra note 1, at 383-400. 
142. Id . at 399; see Zagorin, supra note 96, at 135. 
143. Pocock , supra note 1, at 399. 
144. Harrington , Oceana, supra note 96, at 8-9 . 
145. Harringto n writes: 

But seeing they that make the laws in commonwealths ar e but men, the main question 
seems to be how a commonwealth come s to be an empire of laws and not o f men? or 
how th e debat e o r resul t o f a  commonwealth i s so sur e to b e according unt o reason , 
seeing they who debate and they who resolve be but men. 

Id. at 20-21. 
146. Id . at 21-22. 
147. Harringto n wrote: 

Domestic empire is founded upon dominion. Dominion is property real or personal; that 
is to say in lands, or in money and goods. Land, or the parts and parcels of a territory, 
are held b y the proprietor o r proprietors , lord o r lord s o f it , in som e proportion; and 
such . . . a s i s the proportio n o r balanc e o f dominio n o r property i n land, suc h i s the 
nature of the empire. 

Id. at 11 . 
148. Id . at 11-12, 55-57. 
149. I n Oceana , Harrington referre d t o Henr y VI I as Panurgus an d t o Henr y VII I as Coraunus . 

See, e.g., id. at 55, 60; see also Prall, supra note 1 , at 25-26. 
150. Se e Harrington , Oceana , supr a not e 96 , a t 56;  Hill , Puritanism , supr a not e 1 , a t 301-02 . 

Harrington referred t o Elizabeth as Parthenia. See, e.g., Harrington, Oceana , supra note 96 , at 56;  see 
also Prall, supra note 1, at 25. 

151. Harrington , Oceana, supra note 96, at 56 (emphasis omitted); see Hill, Puritanism, supra note 
1, at 302. Perez Zagorin writes: 

The balance of property, therefore, is the foundation, an d upon it is reared the form of 
government a s the superstructure . The root caus e of political disturbance lie s in a dis-
cord betwee n th e two . For as landed propert y graduall y passes t o ne w socia l groups, 
the existing superstructure ceases to be stable and can be maintained only by force. It is 
the violen t preservatio n o f th e superstructur e agains t a  new balanc e whic h bring s o n 
civil war . Th e essenc e o f politica l prudence , consequently , consist s i n th e raisin g o f 
such superstructures as will be compatible with the distribution of property. 

Zagorin, supra note 96, at 136. 
152. Harrington , Oceana, supra note 96, at 60. 
153. Se e Hill, Puritanism, supra note 1, at 300, 309. 
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154. Harrington , Oceana , supra note 96 , at 64 ; see Zagorin, supra note 96 , at 140 ; Blitzer, supra 
note 96, at xxxvii. 

155. Harrington, Oceana, supra note 96, at 34; see id. at 69-243 (explaining the details of Oceana). 
Charles Blitze r summarize s Harrington' s variou s constitutiona l mechanisms : "Indirec t elections , 
bicameralism, rotation in office, guarantee s of religious liberty and liberty of conscience, the 'agrarian 
law,' the secret ballot , universal military training, free public education—all of these devices and many 
others, contained in the proposed constitution of the equal commonwealth of Oceana." Blitzer, supra 
note 96, at xxxviii. 

156. Harrington , Oceana , supr a not e 96 , a t 33 , 100-01 ; se e Hill , Puritanism , supr a not e 1 , a t 
306-07. 

157. Harrington , Oceana, supra note 96, at 39. 
158. Se e Hill, Puritanism, supra note 1, at 146. 
159. Harrington , Oceana, supra note 96, at 63, 232. 
160. Harringto n wrote: 

The council of religion as the arbiter of this commonwealth in cases of conscience more 
peculiarly appertainin g unt o religion , Christia n charity , an d a  pious life , shal l have the 
care o f th e nationa l religio n an d th e protectio n o f th e libert y o f conscience , with th e 
cognizance of all causes relating unto either of them. 

Id. at 126. 
161. Id . at 127 . 
162. Se e id. at 5-6; Roth, supra note 1, at 167. 
163. Harringto n wrote: "Liberty of conscience entire, or in the whole, is where a man according to 

the dictates of his own conscience may have the free exercise of his religion, without impediment t o 
his preferment o r employment in the state." Harrington, System, supra note 96, at 282. 

164. Rober t Filmer, Patriarcha, or the Natural Power of Kings (1680). 
165. Locke , Two Treatises, supra note 96, at 178; see Dunn, supra note 96, at 44, 47, 50, 58-76. 
166. Se e Dunn, supra note 96 , at 43-45 ; Pocock, supra note 1 , at 406-08; Prall, Bloodless, supra 

note 1 , at 253-54. Some Whig (or country) demands, though, were never satisfied, such as the exclu-
sion of officeholders fro m th e House o f Commons an d having short , frequently electe d Parliaments. 
See Pocock, supra note 1 , at 406-08. Also, by the next century, the affiliation o f the Whigs and Tories 
with country and court had shifted. See Prall, Bloodless, supra note 1, at 291-92. 

167. Locke' s First Letter Concerning Toleration was actually published in Latin in 1685 and then in 
English in 1689. See Locke, Second Treatise, supra note 96, at xxiii. 

168. Locke , Two Treatises, supra note 96, at 171. 
169. Se e Dunn, supr a not e 96 , a t 48 , 77-83 ; Laslett , supr a not e 96 , a t 58-79 , 80-92 . Locke , 

though, clearly was fully aware of Hobbes's Leviathan. See, e.g., Locke, Two Treatises, supra note 96, 
at 185 (mentioning Leviathan). 

170. Locke , Two Treatises, supra note 96, at 196. 
171. Mitchell , supra note 96, at 80 (emphasis omitted in part). 
172. Se e id. at 74, 82, 90. 
173. Locke , Second Treatise, supra note 96, at 4-5. Locke also wrote that people are "by nature, 

all free, equal, and independent." Id. at 54. 
174. Se e id. at 86-87. 
175. Se e Locke, Two Treatises, supra note 96, at 311; cf. id. at 347-48 (Ada m had reason initially, 

but subsequent humans must develop their faculty to reason as they mature). 
176. Eisenach , supra note 96, at 92. 
177. Locke , Second Treatise, supra note 96, at 5-6. Here, then, Locke's state of nature appeared to 

be prepolitical. But in other places, Locke offered a  definition o f a state of nature that is not prepoliti-
cal: "Men living together according to reason, without a common superior on earth with authority to 
judge between them, is properly the state of nature." Id. at 13. 

178. Id . at 17-18, 21. For a summary of Locke's argument justifying th e differentiation o f property 
ownership, see Mitchell, supra note 96, at 82-85. 

179. Se e Locke, Secon d Treatise , supr a not e 96 , a t 12-13 ; se e also Goldwin , supr a not e 96 , a t 
478-79. 
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180. Locke , Second Treatise , supr a not e 96 , a t 9 , 70-71 , 75 ; see id. a t 6-7 , 48-49 , 54-55 , 65, 
79-80, 98-99 , 123-24 . Although unclear , i n som e passages , "property " appear s t o mea n primaril y 
possessions, while in other passages it appears to mean life, liberty, and estates (possessions) . Also, in 
Locke's terms, the state of nature and political society have different natura l laws. 

181. Id . at 78; see Goldwin, supra note 96, at 497. 
182. Id . at 82-83 ; see Goldwin, supra note 96 , at 509. Locke distinguished political society fro m 

government in theory but not in practice. That is, the action of consenting to the formation o f politi-
cal society theoretically preceded the formation o f a specific form o f government. But once a people 
agreed to form political or civil society (which had to be done unanimously), the first order of business 
was necessarily t o form a  specific governmen t (whic h was by majority decision) . See Locke, Second 
Treatise, supra note 96, at 119,139; Goldwin, supra note 96, at 500. 

Locke also wrote o f a  federative power—focuse d o n th e relation s o f the politica l societ y t o 
other societies and individuals—but he maintained that the executive and federative powers should not 
be separated. See Locke, Second Treatise, supra note 96, at 82-84. 

183. Se e Locke , Secon d Treatise , supr a not e 96 , a t 8 , 50 , 63-64 , 73 , 75 , 76 , 81-83 , 88-95 , 
112-13, 118 , 124-25, 136. Locke also wrote tha t "th e end of government [is ] the good o f the com-
munity." Id. at 93. 

184. Locke , Second Treatise, supra note 96, at 92; accord id. at 112. 
185. Dunn , supra note 96, at 179. 
186. Locke , Secon d Treatise , supr a not e 96 , a t 117 . A s man y recen t politica l theorist s hav e 

stressed, Locke emphasized strong doses of individualism and natural rights preexisting the state—the 
hallmarks of liberalism—but many of these theorists have overlooked a perhaps equally strong measure 
of th e civi c republica n commo n goo d i n Locke' s writing . Se e Stephe n M . Feldman , Republica n 
Revival/Interpretive Turn , 199 2 Wis. L. Rev. 679, 687-89; cf. Stephe n Holmes, The Secret History of 
Self-interest, in Beyond Self-interest 285 (J. Mansbridge ed. 1990) (according to Locke, "[p]roper inter-
ests are those that are compatible with 'the general Good' of all"). Compare Louis Hartz, The Liberal 
Tradition i n Americ a 4 6 (1955 ) (whic h abruptl y dismisse s th e importanc e o f republica n theor y t o 
American Revolutionaries) , wit h Pocock , supr a not e 1  (whic h emphasize s th e importanc e o f civi c 
republican thought to American Revolutionaries and constitutional framers). 

187. Se e Skinner II, supra note 1 , at 238-40, 338-39; cf. Dunn, supra note 96 , at 51 (on Locke's 
individualism being rooted in Calvinistic theology). 

188. Locke , Second Treatise, supra note 96, at 138. 
189. Lock e argued that once political society is formed, a  majority ca n choose a particular form of 

government. But among the forms o f democracy, oligarchy, and monarchy, Locke did not expres s a 
strong preference. See id. at 73-74; Goldwin, supra note 96, at 500. 

190. Locke , Second Treatise , supra note 96 , at 126 . In the Two Treatises, Locke revealed tha t he 
was heavily influenced b y the writing of Richard Hooker. See, e.g., Locke, Second Treatise, supra note 
96, at 50 n.l, 51 n.2, 53 n.3. Hooker, writing near the end of Elizabeth's reign, argued against the rad-
ical Calvinist position tha t the people themselves possessed a  general right of resistance. See Hooker, 
supra note 26; Skinner II, supra note 1, at 107; Forrester, supra note 26, at 356. 

191. Se e Dunn, supra note 96 , at 250 ; Eisenach, supr a not e 96 , at 3 , 6, 73-114; Mitchell, supra 
note 96, at 73-97; cf. Dunn, supra note 96, at 265 (link s Locke's right of resistance to his theology); 
Hancock, supra note 133 , at 20 (linking Hobbes and Locke with Calvin). John Dunn writes that "the 
Lockean socia l and political theory is to be seen as the elaboration o f Calvinis t socia l values." Dunn, 
supra note 96, at 259. 

192. Se e Winthrop S. Hudson &  John Corrigan, Religion in America 95 (5th ed. 1992). In the edi-
tor's Introductio n t o Locke' s Th e Reasonablenes s o f Christianity , Georg e W . Ewin g observe s tha t 
Locke intended in that later essay (published in 1695) to oppose deism, but some Calvinists nonethe-
less believed that Locke's position, harmonizing reason and Christianity , was too dangerous and too 
near a  deistic world view . Ewing add s tha t althoug h Lock e di d no t conside r himsel f t o b e a  stric t 
Calvinist, h e echoe d certai n Calvinis t themes , especiall y th e focu s o n Scripture . Georg e W . Ewing, 
Introduction, in Locke, Christianity, supra note 96 , at vii , xii-xvi. Sydney Ahlstrom notes tha t Locke 
follows in the tradition of normative Anglicanism. Ahlstrom, supra note 1 , at 96. But, as noted earlier 
in the text, Anglicanism combines Calvinist articles with more Catholic liturgies. 

193. Mitchell , supra note 96, at 82. 
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194. Se e Hill, Puritanism, supra note 1 , at 298. Douglas Hay calls Locke the apologist for the deifi-
cation o f propert y i n th e seventeent h century . Dougla s Hay , Property , Authority an d th e Crimina l 
Law, in Albion's Fatal Tree 17,18-19 (Dougla s Hay et al., eds., 1975). 

195. Dunn , supra note 96, at 245. 
196. Id . at 93. 
197. Se e id. at 250. To Locke, final redemption is possible only with the future secon d coming of 

Christ. Hence , i n Joshua Mitchell' s words : "Th e tas k o f huma n being s wh o dwel l i n thi s presen t 
moment of history is to make sure that the integrity of the self is maintained." Mitchell, supra note 96, 
at 96. In other words, for Locke, the City of God does not presently exist on earth. 

198. Locke , Toleration, supra note 96 at 7,11, 28. 
199. Id . at 6 , 20, 28, 32; see id. at 6- 7 (forc e canno t bring salvation); id. at 1 8 (individuals "must 

be left t o thei r own consciences") ; id. at 27 ("th e car e of each man's salvation belongs only to him-
self"). 

200. Id . at 32. 
201. Id . at 29. 
202. Id . at 6, 13, 36. Likewise, Locke wrote: "For churches have neither any jurisdiction in worldly 

matters, nor are fire and sword any proper instruments wherewith to convince mens minds of error, 
and inform them of the truth." Id. at 12. 

203. Se e generally Dunca n Kennedy , Toward a n Historical Understanding o f Legal Consciousness: 
The Case of Classical Legal Thought in America, 1850-1940, 3 Research in Law & Sociology 3 (1980) 
(on the imagery of bounded spheres in American legal thought). 

204. Se e Locke, Toleration, supra note 96, at 10, 31-32, 35. Locke wrote: 

[N]o private person has any right in any manner to prejudice another person in his civil 
enjoyments because he is of another church or religion. All the rights and franchises tha t 
belong to him as a man, or as a denison, are inviolably to be preserved to him. These are 
not the business of religion. No violence nor injury i s to be offered him , whether he be 
Christian or Pagan. 

Id. at 10. 
205. Id . at 35. 
206. Se e id. at 22-23. 
207. Michae l W. McConnell, The Origins and Historical Understanding of Free Exercise of Religion, 

103 Harv. L. Rev. 1409,1433 (1990). 
208. Locke , Toleration, supra note 96, at 35 (emphasis added); see id. at 2. 
209. Se e Locke, Christianity, supra note 96, at 1-3, 9,12-13. Locke wrote: 

The difference betwee n the law of works and the law of faith is only this: that the law of 
works makes no allowance for failing o n any occasion. Those tha t obe y are righteous; 
those tha t i n any part disobey , are unrighteous, and must no t expec t [eternal ] life , the 
reward of righteousness. 

Id. at 13. 
210. Id . at 9-10 . At other points , Locke wrote more in the Calvinis t tradition b y suggesting tha t 

Jesus and the New Testament fulfilled bu t did not "dissolve the [Jewish] law." Id. at 13-14. 
211. Id . at 12-13, 89. 
212. Id . at 92-95 (citing Luke 23:22). 
213. Cf . Pocock, supra note 1, at 401-02 (emphasizing the emergence of historical self-understand -

ing during seventeenth and eighteenth centuries). 
214. Locke , Toleration, supr a not e 96 , at 36 ; see Mitchell, supra not e 96 , at 78 ; John Dunn , The 

Claim to Freedom of Conscience: Freedom of Speech, Freedom of Thought, Freedom of Worship?, in From 
Persecution t o Toleration : The Gloriou s Revolutio n an d Religio n i n Englan d 171 , 174-75 (Ol e Peter 
Grell et al. eds., 1991); David A.J. Richards, Religion, Public Morality, and Constitutional Law, 30 Nomos 
152,154-55 (1988). Skinner traces this politique position regarding religion and the state back to Bodin: 

For as soon as the protagonists of the rival religious creeds showed that they were willing 
to fight each other to the death, it began to seem obvious to a number of politique theo-
rists that , i f there were to b e any prospect o f achieving civi c peace, the powers o f the 
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State woul d hav e t o b e divorce d fro m th e dut y t o uphol d an y particula r faith . Wit h 
Bodin's insistence in his Six Books that i t ought t o b e obvious to any prince tha t 'war s 
made for matters of religion' are not in fact 'grounded upon matters directly touching his 
estate', we hear for the first time the authentic tones of the modern theorist of the State 

Skinner II, supra note 1, at 352. 
215. Locke , Toleration, supra note 96, at 2. 
216. Se e Butler, supra note 80, at 10-12 (after the Reformation, in Protestant and Catholic nations, 

state-supported churches were the norm). 
217. A t one point, Skinner characterizes the modern sovereign state as follows: "[T]he distinctively 

modern idea of the State [is ] a form o f public power separate from bot h the ruler and the ruled [tha t 
constitutes] the supreme political authority within a certain denned territory." Skinner II, supra note 1, 
at 353; see Hinsley, supra note 109, at 7,17-18. Of course, any definitions of sovereignty and state are 
controversial. 

218. Se e Tilly, supra note 109, at 27. 
219. Se e Pocock, supra note 1, at 424, 435-36. 

NOTES T O CHAPTE R 6 

1. I  used the following sources of information o n religious and political developments during the 
colonial period: John Adair, Founding Fathers: The Puritans in England and America (1982); Sydney E. 
Ahlstrom, A Religious History o f th e American Peopl e (1972) ; Jon Butler , Awash in a  Sea of Faith: 
Christianizing the American People (1990); Naomi W. Cohen, Jews in Christian America: The Pursuit 
of Religious Equality (1992) ; Thomas J. Curry , The First Freedoms: Church and Stat e in America to 
the Passage of the First Amendment (1986) ; Jonathan Edwards: Representative Selections (Clarence H. 
Faust & Thomas H.Johnson eds. , 1962) [hereinafte r Faus t &  Johnson]; Everett Emerson, Puritanism 
in America, 1620-175 0 (1977) ; Kai T. Erikson, Wayward Puritans (1966) ; Mark DeWolfe Howe , The 
Garden and the Wilderness (1965) ; Winthrop S . Hudson &  John Corrigan , Religion in America (5th 
ed. 1992) ; Frederic Cople Jaher, A Scapegoat in the New Wilderness : The Origin s and Rise of Anti-
Semitism i n Americ a (1994) ; Leonard W  Levy , Th e Establishmen t Clause : Religio n an d th e Firs t 
Amendment (1986) ; Martin E . Marty, Protestantism i n the United States : Righteous Empire (2 d ed. 
1986); Perry Miller, Errand Into the Wilderness (1956 ) [hereinafte r Miller , Errand]; Perry Miller, The 
New England Mind: From Colony to Province (1953 ) [hereinafte r Miller , New England Mind]; Perry 
Miller, Roger Williams: His Contribution t o the American Tradition (1953 ) [hereinafte r Miller , Roger 
Williams]; Perr y Miller , Orthodox y i n Massachusetts , 1630-165 0 (1933 ) [hereinafte r Miller , 
Orthodoxy]; Le o Pfeffer , Church , State , and Freedo m (1953) ; Irwin H . Polishook , Roge r Williams, 
John Cotto n an d Religiou s Freedom : A  Controvers y i n Ne w an d Ol d Englan d (1967) ; Willisto n 
Walker, The Creeds and Platforms o f Congregationalism (1960) ; Timothy L. Hall, Roger Williams and 
the Foundations of Religious Liberty, 71 B.U. L. Rev. 455 (1991) ; Michael W. McConnell, The Origins 
and Historical Understanding o f Free Exercise of Religion, 10 3 Harv. L. Rev. 1409 (1990) ; William G . 
McLoughlin, 'Enthusias m fo r Liberty' : Th e Grea t Awakenin g a s th e Ke y t o th e Revolution , 8 7 
Proceedings of the Am. Antiquarian Soc. 69 (1977); Harry S. Stout, Religion, Communications, and the 
Ideological Origin s o f th e America n Revolution , 3 4 Wm . & c Mary Q . 51 9 (1977) ; Th e Grea t 
Awakening: Documents on the Revival of Religion, 1740-1745 (Richard L. Bushman ed., 1969) [here-
inafter Bushman] ; Documents o f American History (Henr y Steele Commager ed. , 3d ed. 1947) (i n 2 
volumes) [hereinafte r 1  Commage r an d 2  Commager] ; The Puritan s (Perr y Mille r 8t  Thoma s H . 
Johnson eds. , 1963 ed. ) (al l citations wil l be to th e firs t volum e o f thi s two-volume set ) [hereinafte r 
Miller &C  Johnson]; The Federal and State Constitutions, Colonial Charters, and Other Organic Laws 
of th e Unite d State s (Be n Perley Poore ed. , 2d ed . 1924 ) (i n 2 volumes) [hereinafte r 1  Poore an d 2 
Poore]; 3 The Creeds of Christendom (Philip Schaff ed. , 3d ed. 1877) [hereinafter Schafr] ; The Puritan 
Tradition i n America , 1620-173 0 (Alde n T. Vaughan ed. , 1972 ) [hereinafte r Vaughan] ; Church an d 
State i n America n Histor y (Joh n F . Wilson S t Donal d L . Drakeman eds. , 2d ed . 1987 ) [hereinafte r 
Wilson St Drakeman]. 

2. Ahlstrom , supra note 1, at 67; see id. at 36-69. 
3. Se e id. at 104-05 , 184-85. The primary concern for profit i s apparent in The First Charter of 

Virginia. See The First Charter of Virginia (1606), reprinted in 2 Poore, supra note 1, at 1888-93. 
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4. Th e First Charte r o f Virginia (1606) , reprinted in 2 Poore, supra note 1 , at 188 8 (emphasi s in 
the original); see Ahlstrom, supra note 1 , at 184-85 . For an excellent discussion of the importance of 
Christianity i n the conques t o f Native Americans , se e Robert A . Williams, The America n India n in 
Western Legal Thought (1990). 

5. Se e Ahlstrom, supr a not e 1 , a t 104-05 , 184-85 , 188-89 ; Levy , supr a not e 1 , a t 3-4 . Th e 
Church o f England was established i n Virginia by law in 1626 . See Butler, supra note 1 , at 99 . Even 
before tha t time, though, laws required everyone to attend church and observe the Christian Sabbath, 
and punished religious transgressions such as blasphemy, sacrilege, and criticizing the doctrine of the 
Trinity. Se e Articles , Lawes , an d Orders , Divine , Politic , an d Martial l fo r th e Colon y i n Virgini a 
(1610-1611), reprinted in Wilson Sc  Drakeman, supra note 1 , at 11-12 ; Levy, supra note 1 , at 3.1 dis-
cuss the Thirty-nine Articles and the Book of Common Prayer in chapter 5. 

6. Se e Ahlstrom, supr a note 1 , at 105-06 , 135-39 ; Emerson, supr a not e 1 , at 33 ; Marty, supra 
note 1, at 11-12. 

7. Agreemen t Between the Settlers at New Plymouth (1620), reprinted in 2 Poore, supra note 1 , at 
931 (emphasis omitted). 

8. Se e Ahlstrom, supra note 1 , at 105-06 ; Emerson, supra note 1 , at 17 , 33, 37. For an extensive 
discussion of  th e difference s betwee n Separatis t an d Non-Separatis t Congregationalists , se e Miller , 
Orthodoxy, supra note 1, at 53-101. 

9. Ka i Erikson writes : "By virtue o f on e lon g se a voyage , the Ne w Englan d Puritan s ha d bee n 
transformed fro m a n oppositio n part y int o a  ruling elite. " Erikson, supr a not e 1 , at 72 ; se e Miller, 
Orthodoxy, supra note 1, at 172-86; Walker, supra note 1, at 166-67. 

10. Miller , Orthodoxy, supra note 1, at 149. 
11. Emerson , supr a not e 1 , at 49 ; see, e.g., Covenan t o f the Charlestown-Bosto n Churc h (1630) , 

reprinted in Walker, supra note 1, at 131. 
12. Joh n Cotto n stated : "[I t is ] b y th e ligh t o f natur e tha t al l civi l relation s ar e founde d i n 

covenant." Emerson, supra note 1, at 49 (quoting John Cotton). 
13. Id . at 35 (quoting John Winthrop); see id. at 47-50. For many other examples of similar con-

version experiences , se e Thoma s Shepard' s Confessions , 5 8 Publication s o f th e Colonia l Societ y o f 
Massachusetts (George Selement Sc Bruce C. Woolley eds., 1981) [hereinafter Confessions] . 

14. Introduction , in Confessions, supra note 13 , at 1, 2. 
15. Erikson , supra note 1, at 40; Miller, Errand, supra note 1, at 147. 
16. Introduction , in Confessions, supra note 13 , at 15. 
17. Se e Emerson, supr a note 1 , at 49-51 , 67 ; Erikson, supra not e 1 , at 60 ; Miller, Errand , supra 

note 1, at 147; Vaughan, supra note 1, at 92-93. 
18. Erikson , supra note 1, at 48. 
19. Emerson , supra note 1, at 51 (quoting John Cotton). 
20. Se e Erikson, supra note 1, at 61; Hall, supra note 1, at 463. 
21. Miller , Orthodoxy, supra note 1, at 148 (quoting Richard Mather). 
22. Se e id. at 148-49. 
23. Fo r example , Perry Miller note s tha t "disciplin e wa s unobtrusivel y se t u p an d starte d o n it s 

career" by a "barrage of... pulpi t oratory." Miller, Orthodoxy, supra note 1 , at 149; see id. at 166-85; 
see also Erikson, supra note 1 , at 61; see, e.g., The Records of the First Church in Boston, 1630-1868, 
39 Publications of the Colonial Society of Massachusetts (1961 ) (includes records of church member-
ships, discipline, and dismissals). 

24. Curry , supr a not e 1 , a t 6  (quotin g John Winthrop , 2  Th e Histor y o f Ne w Englan d fro m 
1630-1649, at 229-30 (James Savage ed., Boston 1825, New York reprint ed. 1972)). 

25. I n American jurisprudence, Mark DeWolfe How e introduced th e notion o f de facto establish -
ment. See Howe, supra note 1, at 11. 

26. Erikson , supra note 1, at 73. 
27. Th e Bod y o f Libertie s o f th e Massachusett s Colloni e i n New Englan d (1641) , reprinted i n 5 

The Founders' Constitution 46, 47 (Philip B. Kurland & Ralph Lerner eds., 1987). 
28. Se e The Laws and Liberties of Massachusetts 9, 18-20 (Harvard University Press 1929) (reprint 

of th e 164 8 edition) . Fo r discussion s o f th e developmen t o f civi l la w supportin g Puritanism , se e 
Erikson, supra note 1, at 62; Miller, Orthodoxy, supra note 1 , at 233-34. 
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29. I  quote thi s passage a s modified b y Sydney Ahlstrom t o facilitat e comprehension . Ahlstrom , 
supra not e 1 , at 14 6 (quotin g John Winthrop , A  Modell o f Christia n Charity , reprinted i n Miller 6c 
Johnson, supra note 1, at 195-99). 

30. Se e Ahlstrom, supra note 1, at 114-16; Emerson, supra note 1, at 32-35. 
31. Ahlstrom , supra note 1, at 117 (quoting A Plain Path-Way to Plantations (1624), quoted in Louis 

B. Wright, Religion an d Empire : The Allianc e Between Piet y an d Commerc e i n English Expansion , 
1558-1625, at 149 (1943)). 

32. Joh n Winthrop, A Modell of Christian Charity (1630), reprinted in Miller 6c Johnson, supra note 
1, at 195 , 199. Compare Jaher, supra note 1 , at 92 (emphasizing this element of New England Puritan 
thought) with Emerson, supra note 1, at 45 (suggesting that at first, the New England Puritans did not 
think of themselves as the new Israel, though this idea soon emerged). 

33. Ahlstrom , supra note 1, at 149 (quoting Urian Oakes, New England Pleaded With 49 (1673)). 
34. Miller , Errand, supra note 1, at 145; see id. at 143-45. 
35. Se e Arthur Hertzberg , Th e Jews i n Americ a 3 3 (1989) ; Jaher, supr a not e 1 , a t 92 ; Jacob R . 

Marcus, Th e Colonia l America n Jew, 1492-1776 , a t 297-305 , 412-2 6 (1970 ) (al l citation s i n thi s 
chapter are from th e first volume of this three-volume set); Howard M. Sachar, A History of the Jews 
in America 18 (1992). In 1740, Great Britain enacted a  law that allowed Jews to be naturalized in the 
American colonies. Before that time, however, some colonies had taken initiatives to allow Jewish nat-
uralization. See An Act for Naturalizing Such Foreign Protestants, and Others Therein Mentioned, As 
Are Settle d o r Shal l Settle , i n an y o f Hi s Majesty' s Colonie s i n Americ a (1740) , reprinte d i n A 
Documentary Histor y o f th e Jews in the Unite d States , 1654-1875 , at 2 6 (Morri s U . Schappes ed. , 
1950) [hereinafter Schappes]. 

36. Nathanie l Ward , Th e Simpl e Coble r o f Aggawa m (printe d i n 164 7 bu t writte n i n 1645) , 
reprinted in Miller 6c Johnson, supra note 1, at 226, 227. 

37. Miller , Errand, supra note 1, . at 144-45 ; accord Emerson, supra note 1 , at 38. In 1681 , Samuel 
Willard, a minister in Boston, wrote in response to Anabaptists who claimed that the Massachusetts 
Bay Colony should be committed to toleration: "I perceive they are mistaken in the design of our first 
Planters, whose business was not Toleration ; but wer e professed Enemie s o f it , and coul d leave the 
World professing the y died no Libertines. Their business was to settle , and (a s much as in them lay) 
secure Religion to Posterity, according to that way which they believed was of God." Miller, Errand, 
supra note 1, at 145 (quoting Samuel Willard) (emphasis omitted). 

38. Se e The Cambridg e Platform (1648) , reprinted in Walker, supra note 1 , at 194-9 5 (exceptin g 
some section s o n "church-discipline " i n chapter s XXV , XXX , an d XXX I o f th e Westminste r 
Confession); se e Walker , supr a not e 1 , a t 182-8 5 (o n th e Cambridg e synod' s adoptio n o f th e 
Confession); see also Emerson, supra note 1, at 47, 79-82. 

39. Th e Westminste r Confessio n o f Faith , a t ch . VI , VII , XVI , XIX (1647) , reprinted i n Schaff , 
supra note 1, at 600, 615, 617-18, 634-35, 641; see id. at ch. XI, XIV, XVIII, XX, reprinted in Schaff, 
supra note 1 , at 626, 630-31, 637-40, 643-45; cf. id. at ch. XIX, reprinted in Schaff, supra note 1 , at 
641 (Old Testament "prefigurin g Christ") ; id. at ch . XX, reprinted in Schaff, supra note 1 , at 643-4 4 
(on the superiority o f the New Testament to the Jewish laws); id. at ch. XXXIII, reprinted in Schaff , 
supra note 1 , at 671-73 (on the day of the last judgment, all persons "shall appear before the tribunal 
of Christ"). 

40. Se e The Cambridg e Platfor m (1648) , reprinted i n Walker , supr a not e 1 , at 203-17 . Williston 
Walker writes : "[Th e Cambridg e Platform ] affirm s th e permanen t principle s o f Congregationalis m 
with . . . clearnes s and insistence. The autonomy of the local church, the dependence of the churches 
upon on e another for counsel , the representative characte r of the ministry , are al l plainly taught an d 
have given to the Platform a lasting value and influence." Walker, supra note 1, at 186. 

41. I  quote d thi s passag e fro m a  slightl y edite d versio n i n 1  Commager , supr a not e 1 ; see The 
Cambridge Platform (1648) , reprinted in 1 Commager, supra note 1 , at 29. For Walker's presentation of 
the unedited version, see The Cambridge Platform (1648) , reprinted in Walker, supra note 1, at 235-37. 

42. Janic e Knight argues that the Massachusetts Bay Puritans were not dominated by a single uni-
vocal orthodoxy. That is, disagreement occurre d not just at the margins but also at the center . Janice 
Knight, Orthodoxies in Massachusetts: Rereading American Puritanism (1994). 

43 Erikson , supra note 1, at 86 (emphasis added); see id. at 71-107. 
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44. Id . at 9 3 (quotin g John Winthrop ) (emphasi s added) . 
45. Se e Ahlstrom, supr a not e 1 , at 166 ; Miller, Roge r Williams , supra not e 1 , at 19-20 ; Polishook , 

supra not e 1 , a t 4-18 ; Th e Puritan s i n America : A  Narrativ e Antholog y 196-9 9 (Ala n Heimer t & 
Andrew Delbanc o eds. , 1985) ; Hall , supr a not e 1 , a t 465-69 . Th e record s o f th e lan d purchas e ar e 
contained i n 1  Records o f th e Colon y o f Rhod e Islan d an d Providenc e Plantations , i n Ne w England , 
1636-1663 (fo r 1637-1638) , a t 18-2 0 Qoh n Russel l Bartlet t ed. , A . Crawfor d Green e an d Brothers , 
State Printer s 1856 ) [hereinafte r Records] . Som e o f th e earl y Providenc e settler s signe d a  covenan t i n 
1636 tha t limite d th e stat e to dealin g only with civi l (not religious ) matters : 

We whos e name s ar e hereunder , desirou s t o inhabi t i n th e tow n o f Providence , d o 
promise t o subjec t ourselve s i n activ e an d passiv e obedienc e t o al l suc h order s o r agree -
ments a s shal l be mad e fo r publi c good o f th e bod y i n a n orderl y way , b y th e majo r con -
sent o f th e presen t inhabitants , master s o f families—incorporate d togethe r i n a  Town e 
fellowship, an d other s whom the y shal l admit unt o the m onl y i n civi l things. 

Id. at 1 4 (Aug. 20,1636). 
46. Roge r Williams, The Bloud y Tenen t o f Persecution , fo r Caus e o f Conscience , Discussed (1644) , 

in 3  Th e Complet e Writing s o f Roge r William s (1963) ; se e Ahlstrom , supr a not e 1 , a t 168 ; Miller , 
Roger Williams, supra note 1 , at 101 ; Polishook, supr a note 1 , at 19-23 ; Hall , supra not e 1 , at 469-73 . 

47. Mar k DeWolf e How e wrot e i n 196 5 th e semina l wor k regardin g Williams' s importanc e t o th e 
religion clause s o f the firs t amendment , Th e Garden and the Wilderness. See Howe, supra not e 1 . 

48. Locke , however, apparentl y di d not directl y follow Williams . See Hall, supra not e 1 , at 488-89 . 
49. Se e Williams , supr a not e 46 , a t 7 3 (emphasizin g ho w a  cit y shoul d operat e independentl y o f 

religious sects) . 
50. Fo r example , William s wrote : "Al l Civil l State s wit h thei r Officer s o f justic e . . . ar e prove d 

essentially Civill , an d therefor e no t Judges , Governour s o r Defendour s o f th e Spiritual l o r Christia n 
State and Worship. " Id. at 3  (emphasi s omitted) . 

51. William s wrote : 

True i t is , the Swor d ma y mak e . . . a  whol e Natio n o f Hypocrites : Bu t t o recove r a  Soul e 
from Satha n b y repentance , an d t o brin g the m from  Antichristia n doctrin e o r worship , t o 
the doctrin e o r worshi p Christ , i n th e leas t tru e internal l o r external l submission , tha t onl y 
works the All-powerfull God , by the Sword o f the Spiri t in the hand o f his Spirituall officers . 

Id. at 13 6 (emphasi s omitted) . 
52. Records , supr a not e 45 , a t 1 6 (Ma y 21 , 1637). In 1637 , thirty-seve n familie s agree d "t o houl d 

forth libert y o f Conscience. " Id . a t 2 8 (1637) ; see Winnifred Faller s Sullivan , Payin g th e Word s Extra : 
Religious Discourse i n the Suprem e Cour t o f the United State s 74 (1994) . 

53. Williams , supra not e 46 , at 3  (emphasi s omitted) . 
54. William s wrote : "Go d requiret h no t a n uniformit y o f Religio n t o b e inacte d an d inforce d i n 

any civil l State ; which inforce d uniformit y (soone r o r later ) i s the greates t occasio n o f civill  Warre, rav-
ishing o f conscience , persecution o f Chris t Jesus i n hi s servants , and o f th e hypocrisi e an d destructio n 
of millions o f souls. " Id. a t 3-4 (emphasi s omitted) . 

55. Id . at 4 , 124-2 5 (emphasi s omitted) . 
56. Hertzberg , supr a not e 35 , a t 38 ; se e Howe , supr a not e 1 , a t 1 1 (o n d e fact o establishmen t i n 

early America) ; Jaher, supr a not e 1 , a t 92 ; Pete r Toon , Preface , i n Puritans , th e Millenniu m an d th e 
Future o f Israel : Purita n Eschatolog y 160 0 t o 1660 , a t 6 , 6- 7 (Pete r Too n ed. , 1970 ) (o n th e Purita n 
beliefs abou t th e millennium) . Although th e Massachusett s Ba y Puritan s wer e intoleran t o f Jews, the y 
believed firml y i n th e importanc e o f Jewish conversion . I n th e 1690s , in fact , Cotto n Mathe r declare d 
that th e "conversio n o f the Jewish nation " was hi s primary task . Hertzberg , supra not e 35 , at 41 (quot -
ing Cotton Mather) . 

57 Hertzberg , supr a note 35 , at 38 (quotin g Roge r Williams). 
58. Sachar , supra not e 35 , at 18 ; see Hertzberg, supra note 35 , at 39 . 
59. Se e Cohen, supra not e 1 , at 17-18 ; McConnell, supra not e 1 , at 1425 . 
60. Jaher , supr a not e 1 , at 93-9 4 (quotin g Roger Williams). 
61. Se e generall y Dunca n Kennedy , Towar d a n Historica l Understandin g o f Lega l Consciousness : 

The Cas e of Classica l Legal Thought i n America, 1850-1940 , 3  Researc h i n Law &C  Sociolog y 3  (1980 ) 
(on the imagery o f bounded sphere s in American lega l thought) . 
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62. Roge r Williams, Mr. Cottons Letter Lately Printed, Examined and Answered (1644) , reprinted in 
Miller, Roger Williams, supra note 1 , at 89, 98; cf. Howe, supra note 1 , at 6 (Williams sought to erect 
a wall of separation t o protect religion) ; Hall, supra note 1 , at 481-82 (disagreein g with Howe, Hall 
argues that Williams sought to protect both religion and the state). 

63. Se e Cohen, supra note 1 , at 16 , 18; Jaher, supra note 1 , at 94, 109-10; cf. Cohen, supra note 1, 
at 16-17 (on antisemitism against a "mythical Jew"). Marcus and Sachar both note that other isolated 
Jews preceded thi s group in New Netherlands. See Marcus, supra note 35 , at 215-16; Sachar, supra 
note 35, at 13. 

64. Pete r Stuyvesant, Petition to Expel the Jews from New Amsterdam (1654) , reprinted in The Jew in 
the Modern World: A Documentary History 357 (Paul R. Mendes-Flohr St Jehuda Reinharz eds., 1980). 

65. Se e Dutch West India Company, Reply to Stuyvesant's Petition (1655) , reprinted in The Jew in 
the Moder n World : A  Documentary Histor y 35 8 (Pau l R . Mendes-Floh r 6 t Jehuda Reinhar z eds. , 
1980); Sachar, supra note 35 , at 14 . Marcus notes tha t althoug h very few Jews were stockholders in 
the Company, the Company was nearly bankrupt an d needed al l of the support and good will that it 
could muster . Marcus, supra note 35 , at 220 . In subsequent correspondence , though , th e Compan y 
referred t o Judaism a s an "abominabl e religion. " Dutch Wes t Indi a Company , Right s of the Jews of 
New Amsterdam (1656), reprinted in The Jew in the Modern World: A Documentary History 358, 359 
(Paul R. Mendes-Flohr & Jehuda Reinharz eds., 1980). 

Jews in New Netherland faced additiona l difficulties . Fo r example, the sale of a house from a 
Christian t o a  Jew was disallowe d "fo r pregnan t reasons. " See Petition t o Kee p a  House Bought a t 
Auction (Dec . 17 , 1655 ) (denied , Dec . 23 , 1655) , reprinte d i n Schappes , supr a not e 35 , a t 8 , 9 . 
Conditions improved slightl y when the English took control of New York in 1664 , but by that time, 
almost al l o f th e origina l Jewish settler s ha d left . Se e Paul Johnson, A  History o f th e Jews 278-7 9 
(1987); Sachar, supra note 35, at 15-17. 

66. Cohen , supra note 1 , at 3 ; see id. at 18 ; Jaher, supra note 1 , at 96 ; Marcus, supra note 35 , at 
229-30. 

67. Se e The Fundamenta l Constitution s o f Carolin a (1669) , reprinted in 2 Poore, supra note 1 , at 
1397,1406 [hereinafte r Fundamental Constitutions]; Cohen, supra note 1, at 17 

68. Fundamenta l Constitutions , supra note 67 , at 1406-0 7 I  must note that fo r Locke to seek to 
advise Jews of "the peaceableness and inoffensiveness" o f Christians seems a cruel joke after th e cen-
turies of antisemitic persecution, both before and after the Reformation. 

69. Se e Ahlstrom, supra note 1, at 109. 
70. Marylan d Toleration Act (Apr. 21,1649), reprinted in 1 Commager, supra note 1, at 31, 31. 
71. Se e The Indictment of Dr. Jacob Lumbrozo in Maryland (Feb . 23, 1658), reprinted in Schappes, 

supra note 35, at 13 ; Cohen, supra note 1 , at 16 ; Jaher, supra note 1 , at 88; Marcus, supra note 35, at 
449-50; Sachar, supra note 35, at 19. 

72. Butler , supra note 1 , at 38; see Miller, New England Mind, supra note 1 , at 15 ; Vaughan, supra 
note 1, at 298. 

73. Se e Butler, supra note 1 , at 62-63 . Not al l historians agree that New England Puritanism went 
through a period of decline. See Vaughan, supra note 1 , at 297. 

74. Miller , Ne w Englan d Mind , supr a not e 1 , at 95 ; see Emerson, supr a not e 1 , at 85-88 . Jon 
Butler writes: 

The Half-Way Covenant of 1662 confirmed new , complex, and incomplete church mem-
bership patterns . Som e resident s wer e "full " churc h member s wh o ha d "owne d th e 
covenant" by testifying t o God' s work in their lives; some were baptized adults who had 
not ye t owne d th e covenan t an d therefor e wer e "half-way " members ; an d som e wer e 
unbaptized sons and daughters of the baptized "half-way" members. 

Butler, supra note 1, at 60. 
75. Ahlstrom , supra note 1 , at 124; see id. at 124 n.l. 
76. Jaher , supr a not e 1 , a t 10 7 (quotin g Johanne s Wollebious , Th e Abridgemen t o f Christia n 

Divinitie 24, 59, 231 (Alexander Ross trans., 2d ed. London: John Saywell 1656)). 
77. Miller , Errand, supra note 1, at 151. 
78. Se e id.; Miller & Johnson, supra note 1, at 193-94. 
79. Joh n Wise, Vindication of the Government of New-England Churches (1717), reprinted in Miller 

& Johnson, supra note 1, at 257, 258-60, 263-64, 269; see id. at 265-69. Wis e wrote: 
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That i t seem s t o m e a s thoug h Wis e an d Providen t Natur e b y th e Dictate s o f Righ t 
Reason excited by the moving Suggestions of Humanity; and awed with the just demands 
of Natural Libertie , Equity, Equality, and Principle s o f Self-Preservation , Originall y dre w 
up the Scheme [of civil government], and then obtained the Royal Approbation. 

Id. at 257. 
80. Se e Butler, supra note 1, at 98-128. 
81. Curry , supra note 1, at 58; see Miller, Errand, supra note 1, at 145. 
82. Butler , supra note 1 , at 128 ; see id. at 101-06 . The Anglican Church was established in Mary-

land, Georgia, and the Carolinas , as well as in Virginia. See id. at 99-102; Curry, supra note 1 , at 58; 
Levy, supra note 1, at 5. 

83. Se e Curry, supra note 1 , at 197-98, 208-20; cf. Levy, supra note 1 , at 6-10 (th e multiple estab-
lishment was a distinctly American phenomenon). 

84. Se e Curry, supra note 1 , at 62-63 ; Levy, supra note 1 , at 9-11 . Leonard Levy traces in some 
detail the evolution o f the multiple establishment i n New York. See Levy, supra note 1 , at 10-1 5 (in 
towns wit h a  heterogeneou s religiou s population , severa l differen t establishe d Protestan t churche s 
were likely to exist, each supported by the taxes of its own communicants). 

85. Levy , supra note 1 , at 1 5 (quoting the act o f the Genera l Court) . This act did contain excep-
tions; Boston, for example, was outside the scope of its coverage. See id. The Charter of Massachusetts 
Bay of 1691 provided that "there shall be a liberty of Conscience allowed in the Worshipp of God to 
all Christians (Excep t Papists)." The Charter of Massachusetts Bay (1691), reprinted in 1  Poore, supra 
note 1, at 942, 950; see Butler, supra note 1, at 105-06; Levy, supra note 1, at 15. 

86. Emerson , supr a note 1 , at 87 ; see Miller, Errand, supra note 1 , at 14 5 (o n the deat h o f New 
England Puritanism). 

87. Se e Wilson & Drakeman, supra note 1, at 32-33. 
88. Fram e of Government of Pennsylvania (1682), reprinted in 2 Poore, supra note 1 , at 1518 , 1526. 

The colonie s tha t di d not hav e an official establishmen t wer e Rhode Island, Pennsylvania, Delaware, 
and New Jersey. See Curry, supra note 1, at 72, 76,106. 

89. Se e Pfeffer, supr a note 1 , at 78-80. Pfeffer argue s that the same held true in other proprietary 
colonies such as Maryland. 

90. Se e Curry, supra note 1, at 78-79, 83. 
91. Se e Butler, supra note 1 , at 164-65 . Butler notes that the term "Great Awakening," referring to 

the 1730s and 1740s, was coined only in the 1840s. Id. 
92. Bushman , supra note 1, at xii. 
93. Se e Curry, supra note 1, at 95-96. Bushman writes that the thrust of the Great Awakening was 

"to strengthen traditiona l Calvinism and to tailor it to evangelistic purposes." Bushman, supra note 1, 
atxiv. 

94. Jonatha n Edwards, Sinners in the Hands of an Angry God, reprinted in Faust & Johnson, supra 
note 1 , at 155; George Whitefield, Marriage of Cana (1742), reprinted in Bushman, supra note 1 , at 33, 
34; see Nathan Cole , The Spiritual Travels of Nathan Cole, reprinted in Bushman, supra note 1 , at 67, 
67-69; Jonathan Dickinson, True Scripture-Doctrine, reprinted in Bushman, supra note 1, at 77, 77-78; 
see also Miller, Errand, supra note 1, at 155. 

95. Whitefield , supra note 94, at 34-35 (emphasi s in the original); see Dickinson, supra note 94, at 
81-82; cf. Jonathan Edwards, Freedom of the Will, reprinted in Faust Sc  Johnson, supra note 1 , at 263 
(rejecting the Arminian notion of human free will); see also McLoughlin, supra note 1, at 73-74. 

96. Hudso n 8c Corrigan, supra note 1, at 80. 
97. McLoughlin , supra note 1 , at 80. McLoughlin writes: "The central feature o f the great revivals 

of the 1730s and 1740s was the experience of individual conversion." Id. at 79. 
98. Dickinson , supra note 94, at 82 (emphasis omitted); see id. at 81-82; Bushman, supra note 94, 

at 67. One person described his conversion experience as follows: 

God appeare d unt o m e an d mad e m e Skringe : before whos e fac e th e heaven s an d th e 
earth fled away; and I was Shrinked into nothing; I knew not whether I was in the body 
or out, I  seemed to hang in open Air before God , and he seemed to Spea k to me in an 
angry and Sovereign way what won't you trust your Soul with God; My heart answered 
O yes , yes, yes; before I  could sti r m y tongu e o r lip s Whe n Go d appeare d t o m e 
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every thing vanished and was gone in the twinkling of an Eye, as quick as A flash of light-
ning; But when Go d disappeare d o r i n som e measur e withdrew, ever y thing was i n its 
place agai n an d I  was o n m y Bed . My hear t wa s broken ; my burden wa s fallen o f my 
mind; I  was se t free , m y distres s was gone , and I  was filled wit h pinein g desir e t o se e 
Christs own words in the bible. 

Cole, supra note 94, at 69-70 . This particular conversion experience was somewhat atypica l because 
it was largely private and included a vision of God. See Bushman, supra note 1, at 66-67. 

99. Se e A Repor t o n Whitefiel d i n Ne w York , i n Th e Ne w Englan d Weekl y Journal (Dec . 4 , 
1739), reprinted in Bushman, supra note 94, at 22, 22-23. 

100. Se e McLoughlin, supra note 1, at 91; Stout, supra note 1, at 525-27. 
101. Miller , Errand, supra note 1 , at 156; cf. Richard Tarnas, The Passion of the Western Mind 302 

(1991) (ca n explai n th e frequen t outburst s o f intens e Christia n revival s a s reactions t o th e abstract , 
mechanistic scientism of modernity). But Hudson and Corrigan emphasize that the Great Awakening 
ultimately touched "every class—rich and poor, educated and uneducated." Hudson 8c Corrigan,. supra 
note 1 , a t 69 . O n landowning , se e Gordo n S . Wood , Th e Creatio n o f th e America n Republic , 
1776-1787, at 10 0 (1969) ("'th e people of America, are a people o f property; almost ever y man is a 
freeholder'"). 

102. Se e Miller , Errand , supr a not e 1 , a t 160 . Hudso n an d Corriga n note , however , tha t th e 
requirement o f any conversion experienc e a t al l for churc h membershi p coul d be more burdensom e 
than the approach of the Half-Way Covenant. See Hudson & Corrigan, supra note 1, at 75. 

103. Curry , supra note 1, at 96; see id. at 99. 
104. Id . a t 9 7 (quotin g a  pamphle t publishe d anonymousl y bu t writte n b y Elish a Williams , a 

Congregationalist ministe r an d forme r presiden t o f Yale) . To b e clear , thi s focu s o n th e individua l 
experience o f Scriptur e di d no t mea n tha t eac h perso n coul d interpre t th e Bibl e idiosyncratically . 
Rather, each person could personally and directly experience the literal meaning of Scripture. 

105. Se e Ahlstrom, supra note 1 , at 170-76 , 292-93; Hudson &  Corrigan, supra note 1 , at 18-19, 
45-46, 75 ; McLoughlin, supra not e 1 , at 91 ; cf. Miller , Errand, supra note 1 , at 161-6 2 (earl y New 
England Puritans were not democratic). 

106. Curry , supr a not e 1 , at 96 . Jon Butle r writes : "A striking pluralism o f Christia n expressio n 
soon supplemente d th e stat e churche s o f eighteenth-centur y America. " Butler, supra note 1 , at 174 . 
Robert T. Handy argues that while the Great Awakening tended to benefit som e established churches, 
especially i n Ne w England , overal l th e increas e i n denomination s weakene d th e establishments . 
Handy, supr a not e 1 , at 17-19 . Bernard Bailyn argues tha t th e Grea t Awakenin g weakene d alread y 
weak establishments . Bernar d Bailyn , Th e Ideologica l Origin s o f th e America n Revolutio n 249-5 0 
(1967). 

107. Se e Curry, supra note 1 , at 103; cf. Hudson & Corrigan, supra note 1 , at 28-59 (o n the diver-
sity of denominations). 

108. Faus t 6c Johnson, supra note 1, at xciii (quoting Edwards, Decrees and Elections). 
109. Se e Faust 6c Johnson, supra note 1 , at xciii-xcvi; Hudson 6c Corrigan, supra note 1 , at 80-81 . 

For Edwards' s extensiv e defens e o f th e doctrin e o f origina l sin , se e Jonathan Edwards , Doctrine of 
Original Si n Defende d (1758) , reprinte d i n 3  Th e Work s o f Jonathan Edward s (1970 ) [hereinafte r 
Edwards, Original Sin]. 

110. Se e Ahlstrom, supr a not e 1 , at 288-89 , 326 ; Hudson 6 c Corrigan, supr a not e 1 , at 71 , 81 , 
122-26, 138 ; Anso n Phelp s Stokes , 1  Churc h an d Stat e i n th e Unite d State s 149 , 72 3 (1950) . 
McLoughlin writes: 

God . . . was speaking to individuals directly. He was expressing directly his personal con-
cern with each and every person as an individual, not a s a member of a community o r a 
church o r a  parish bu t a s a man who wa s wholly responsible fo r hi s own salvatio n and 
who would have no one to blame but himself if he did not answer God's call and obey his 
commands. 

McLoughlin, supra note 1 , at 83. 
111. Experienc e Mayhew, Grace Defended (1744) , reprinted in Bushman, supra note 1 , at 136 , 137, 

143 (emphasis omitted). 



336 NOTE S T O CHAPTE R 7 

112. Clyd e A . Holbrook, Introduction , i n Jonathan Edwards , Doctrine o f Origina l Si n Defende d 
(1758), reprinted in 3 The Works of Jonathan Edwards 1, 8 (1970); see Hudson & Corrigan, supra note 
1, at 81. 

113. Miller , Errand , supr a not e 1 , a t 16 4 (quotin g Jonathan Edwards' s funera l sermo n fo r John 
Stoddard i n 1648 , except fo r th e las t quote d phrase , whic h i s i n Perr y Miller' s an d no t Jonatha n 
Edwards's words) (emphasis omitted). 

114. Id . a t 164-6 5 (thes e word s ar e agai n quote d from Jonathan Edwards ) (emphasi s omitted) . 
Only after articulating these practical political points did Edwards add that a ruler should be pious. See 
id. at 165-66. 

115. Jonatha n Mayhew, A Discourse Concerning Unlimited Submission (Jan. 30, 1750), reprinted in 
Miller &C Johnson, supra note 1 , at 277, 279-80 Sc  n.*. Mayhew wrote: 

[N]o civil rulers are to be obeyed when they enjoin things that are inconsistent with the 
commands of God: All such disobedience is lawful an d glorious; particularly, if persons 
refuse t o comply with any legal establishment of religion, because it is a gross perversion 
and corruptio n (a s to doctrine , worshi p an d discipline ) o f a  pure an d divin e religion , 
brought from heaven to earth by the Son of God, (the only King and Head of the christ-
ian church) an d propagated throug h th e world b y his inspired apostles . All commands 
running counte r to the declared wil l of the supreme legislator of heaven and earth , are 
null and void: And therefore disobedience to them is a duty, not a crime. 

Id. at 279 n.* (emphasis in the original). For a discussion of Mayhew's radical views in relation to tra-
ditional Calvinism, see Curry, supra note 1 , at 100-01 . For another but earlier argument for a  right of 
resistance, see John Barnard, The Throne Established by Righteousness, reprinted in Miller St Johnson, 
supra note 1, at 270. 

116. Hudso n &C  Corrigan, supra note 1, at 82 (quoting L.J. Trinterud, The Forming of an American 
Tradition 197 (1949)); see Ahlstrom, supra note 1, at 293-94. 

117. Handy , supra note 1, at 19; see Hudson 6c Corrigan, supra note 1, at 83, 111 . 
118. Gilber t Tennent , The Danger of an Unconverted Ministry (1740), reprinted in Bushman, supra 

note 1 , at 87 , 88. Similarly, Whitefield use d th e ter m "Self-righteou s Pharisees " as an appellation of 
contempt. Whitefield, supra note 94, at 33. 

119. Josep h Bellamy, True Religion Delineated (1750) , reprinted in Bushman, supra note 1 , at 144, 
149. 

120. Edwards , Origina l Sin , supr a not e 109 , a t 182 . For som e othe r antisemiti c passage s fro m 
Edwards (and others), see Jaher, supra note 1 , at 108; see, e.g., Dickinson, supra note 94, at 79 ("Israel 
doth not know") (emphasis omitted). 

121. Cohen , supra note 1, at 15-16; see Jaher, supra note 1, at 99-12; Cohen, supra note 1, at 18. 
122. Hudso n & Corrigan, supra note 1, at 26. 
123. Curry , supra note 1, at 124; see Leonard Dinnerstein, Antisemitism in America 10-11 (1994). 

NOTES T O CHAPTE R 7 

1. Gordo n S . Wood, The Creatio n o f the America n Republic , 1776-1787 , a t 7 5 (1969 ) [here -
inafter Wood , Creation]; see id. at 28-29. Other sources tha t ar e helpful i n understanding the era of 
the America n Revolutio n an d th e constitutiona l framin g ar e a s follows : Sydne y E . Ahlstrom , A 
Religious Histor y o f th e America n Peopl e (1972) ; Bernard Bailyn , Th e Ideologica l Origin s o f th e 
American Revolution (1967) ; Morton Borden, Jews, Turks, and Infidels (1984) ; Jon Butler, Awash in a 
Sea of Faith: Christianizing the American People (1990); Naomi W. Cohen, Jews in Christian America: 
The Pursuit of Religious Equality (1992) ; Thomas J. Curry, The First Freedoms: Church and State in 
America to the Passage of the First Amendment (1986) ; Robert T. Handy, A Christian America (2d ed. 
1984); Louis Hartz, The Liberal Tradition in America (1955) ; Winthrop S . Hudson &  John Corrigan , 
Religion in America (5t h ed . 1992) ; Frederic Cople Jaher, A  Scapegoat i n the New Wilderness : The 
Origins and Rise of Anti-Semitism i n America (1994) ; Leonard W. Levy, The Establishment Clause : 
Religion an d th e Firs t Amendmen t (1986) ; Marti n E . Marty , Protestantis m i n th e Unite d States : 
Righteous Empir e (2 d ed . 1986) ; Forres t McDonald , Novu s Ord o Secloru m (1985) ; Edmun d S . 
Morgan, Birt h o f th e Republic , 1763-178 9 (rev . ed . 1977 ) [hereinafte r Morgan , Birth] ; Edmund S . 
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Morgan, Inventing the People (1988) [hereinafte r Morgan , Inventing]; Leo Pfeffer, Church , State, and 
Freedom (1953) ; J.G.A. Pocock, The Machiavellian Moment (1975) ; Howard M. Sachar, A History of 
the Jews i n Americ a (1992) ; Gordon S . Wood, Th e Radicalis m o f th e America n Revolutio n (1991 ) 
[hereinafter Wood , Radicalism] ; Harol d J . Berman , Religio n an d Law : Th e Firs t Amendmen t i n 
Historical Perspective, 35 Emory L.J. 777 (1986); Timothy L. Hall, Roger Williams and the Foundations 
of Religious Liberty, 71 B.U. L. Rev. 455 (1991) ; Michael W McConnell , The Origin s and Historical 
Understanding o f Free Exercise of Religion, 10 3 Harv . L . Rev. 140 9 (1990) ; Frank Michelman , Fore-
word: Traces of Self-Government, 10 0 Harv. L. Rev. 4 (1986) ; Harry S . Stout, Religion, Communica-
tions, an d th e Ideologica l Origin s o f th e America n Revolution , 3 4 Wm . &c  Mar y Q . 51 9 (1977) ; 
Documents o f America n Histor y (Henr y Steel e Commage r ed. , 3 d ed . 1947 ) (i n 2  volumes ) [here -
inafter 1  Commager an d 2  Commager] ; 5 Th e Founders ' Constitutio n (Phili p B . Kurland &C  Ralp h 
Lerner eds., 1987) [hereinafte r Kurland] ; The Federal and State Constitutions, Colonial Charters, and 
other Organi c Laws o f the United State s (Be n Perley Poore ed. , 2d ed . 1924 ) (i n 2 volumes ) [here -
inafter 1  Poore and 2  Poore]; A Documentary Histor y o f the Jews in the United States , 1654-187 5 
(Morris U. Schappes ed., 1950) [hereinafte r Schappes] ; Church and State in American History (John F 
Wilson & Donald L. Drakeman eds., 2d ed. 1987) [hereinafter Wilson & Drakeman]. 

2. Wood , Creation, supra note 1 , at 75. Pauline Maier argues that the arrogance of British official s 
added an "emotiona l element " to a  revolution tha t was "otherwise carrie d on in the language of law 
and right."  Paulin e Maier , Popula r Uprising s an d Civi l Authorit y i n Eighteenth-Centur y America , i n 
American Law and the Constitutional Order 69, 75 (Lawrence Friedman & Harry Scheiber eds., 1978). 

3. Wilso n 6 c Drakeman , supr a not e 1 , a t 52 ; se e Curry , supr a not e 1 , a t 109-1 2 (o n 
Massachusetts in the early eighteenth century) ; Levy, supra note 1 , at 10-1 5 (o n New York from th e 
late seventeent h throug h th e mid-eighteent h century) ; se e also Ahlstrom, supr a not e 1 , at 361-62 . 
Thomas Curry writes: "Massachusetts and Connecticut... together with New York, the colonies that 
experienced the sharpest controversies between Anglicans and non-Anglicans, produced the most dis-
cussion o f 'establishment ' i n it s American context . Elsewhere , frequen t us e o f th e ter m wen t unac -
companied by argument as to its definition." Curry, supra note 1 , at 106. 

4. Genera l historica l informatio n o n th e Revolutionar y perio d ca n b e foun d i n th e followin g 
sources: Stephan Thernstrom, 1  A History o f the American People 149-20 7 (2 d ed. 1989) ; Howard 
Zinn, A People's History of the United States 59-75 (1980). 

5. Th e Intolerable Acts (1774), reprinted in 1 Commager, supra note 1 , at 71-76; see The Boston 
Port Act (Mar . 31, 1774), reprinted in 1  Commager, supr a note 1 , at 71 ; Massachusetts Governmen t 
Act (May 20, 1774), reprinted in 1  Commager, supra note 1 , at 72; The Quebec Act (June 22, 1774), 
reprinted in 1  Commager, supra note 1 , at 74-75 ; cf . Levy, supra note 1 , at 7  (o n the Quebec Act). 
The Administration of Justice Act allowed criminal trials to be transferred from Massachusetts to Great 
Britain. Administration o f Justice Act (May 20, 1774) , reprinted in 1  Commager, supra note 1 , at 73. 
See generally Morgan, Birth, supra note 1, at 58-59 (discussin g the Coercive Acts). 

6. Declaratio n an d Resolve s o f th e Firs t Continenta l Congres s (Oct . 14 , 1774) , reprinted i n 1 
Commager, supra note 1, at 82, 82-84. 

7. Declaratio n o f th e Cause s an d Necessit y o f Takin g U p Arm s (Jul y 6 , 1775) , reprinted i n 1 
Commager, supra note 1, at 92, 92-93 (emphasis added). 

8. A s mentioned in the previous chapter, the colonists did not themselves use the term "multiple 
establishment." See Curry, supra note 1, at 210. 

9. Isaa c Backus, A History of New England (1774-1775), reprinted in Kurland, supra note 1 , at 65, 
65. Backus stated that Baptists, "as a distinct denomination of Protestants [had ] long been denied the 
free and full enjoyment o f those rights, as to the support of religious worship." Id. With regard to his 
refusal t o pay taxes to suppor t a  church, Backus wrote: "I cannot give in the certificates the y require 
without implicitl y acknowledging tha t power in man which I  believe belongs only to God. " Backus, 
supra note 9 , at 65;  see Hall, supra note 1 , at 488-89 ; McConnell, supra not e 1 , at 1431 ; David C. 
Williams & Susan H. Williams, Volitionalism and Religious Liberty, 76 Cornell L. Rev. 769, 873 (1991). 

10. Backus , supra note 9, at 65 (quoting John Adams). Adams stated: "[W]e might as well expect a 
change in the sola r system, as to expec t the y would giv e up thei r establishment. " Id. (quotin g John 
Adams); see Curry, supra note 1, at 133. 

11. Joh n Adams, Novanglus, No. 4 (Feb. 13,1775), reprinted in Kurland, supra note 1 , at 66. 
12. Curry , supra note 1, at 132. 
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13. Rober t T. Handy, The Magna Charta of Religious Freedom in America, in Wilson St Drakeman, 
supra note 1, at 85, 89 [hereinafter Handy, Magna Charta]. 

14. Se e The Declaration of Independence (July 4, 1776), reprinted in 1 Commager, supra note 1 , at 
100.1 do not mean to suggest that the Revolution itself was conservative, but rather that, at its outset, 
the elit e leader s justifie d thei r action s i n largel y conservativ e (an d rational ) terms . Se e Wood , 
Radicalism, supra note 1 , at 4-8 (summarizin g how the Revolution wa s radical , not conservative , in 
terms o f socia l change) . In the words o f Edmund Randolph , the Revolution wa s "'the resul t o f rea-
son.'" Wood, Creation, supra note 1, at 4. 

15. Se e Bailyn, supra note 1 , at 22-54; Michelman, supra note 1 , at 47-55; cf. Bailyn, supra note 1, 
at 26-30 (American s on bot h side s o f the disput e would loosel y cit e many differen t Enlightenmen t 
thinkers). 

16. Se e Nathan O. Hatch, The Democratization of American Christianity 221 (1989); Ellis Sandoz, 
A Governmen t o f Laws : Politica l Theory , Religion , an d th e America n Foundin g 99-101 , 110-13 , 
134-36 (1990) ; William G. McLoughlin, 'Enthusiasm for Liberty': The Great Awakening as the Key to 
the Revolution , 8 7 Proceeding s o f th e Am . Antiquaria n Soc . 69 , 70-73 , 77-78 , 93-9 4 (1977) ; cf . 
Hudson &  Corrigan , supr a note 1 , at 92 , 131-32 (som e elite leaders were deists , but th e dominan t 
religious influence o f the framers ' generatio n wa s Puritanism recas t b y evangelicalism); Pfeffer, supr a 
note 1 , at 106-0 9 (discussin g the Continental Congress) ; Wood, Radicalism, supra note 1 , at 329-30 
(Protestantism wa s "a major adhesiv e force fo r ordinar y Americans," but many founding father s dis -
dained traditional Christianity). 

17. Se e Bailyn, supra note 1, at 94-95; Thernstrom, supra note 4, at 172-73 . 
18. Backus , supra note 9, at 65 (quoting John Adams). 
19. Curry , supra note 1, at 174 (quoting various sermons from that period). 
20. Se e Hudson &  Corrigan, supra note 1 , at 99. The colonies that clearly had Anglican establish-

ments were Virginia, North Carolina, South Carolina, Georgia, and Maryland. In New York, there was 
a long-running dispute over whether there was a multiple establishment or an Anglican establishment. 
Compare id. (characterizing New York as having an Anglican establishment) with Levy, supra note 1, 
at 10-15 (a detailed account of the New York dispute). See also Curry, supra note 1 , at 161-62 (on the 
New York dispute). 

21. Se e Constitution o f South Carolina (1776) , reprinted in 2 Poore, supra note 1 , at 1615 ; Curry, 
supra note 1, at 148. 

22. Butler , supr a not e 1 , a t 26 0 (quotin g Willia m Tennent) ; Levy , supr a not e 1 , a t 5  (quotin g 
William Tennent); see Curry, supra note 1, at 150; Levy, supra note 1, at 8. 

23 Constitutio n of South Carolina (1778), reprinted in 2 Poore, supra note 1, at 1620,1626. 
24. Id . The 177 8 Constitution als o provided tha t no one "be obliged to pay towards the mainte-

nance and support of a religious worship that he does not freely join in." Id. at 1627. 
25. Se e Butler, supra note 1, at 258-61; Curry, supra note 1, at 134-92. For example, the Maryland 

Constitution of 1776 provided as follows: 

[A] 11 persons, professing th e Christia n religion , are equally entitled to protection in their 
religious liberty.... [T]h e Legislature may, in their discretion, lay a general and equal tax, 
for the support of the Christian religion; leaving to each individual the power of appoint-
ing the payment over of the money, collected from him , to the support o f any particular 
place of worship or minister, or for the benefit o f the poor of his own denomination, or 
the poor in general of any particular county. 

Constitution of Maryland (1776), reprinted in 1 Poore, supra note 1, at 817, 819. 
26. Rhod e Island actuall y di d not adop t a  Constitution i n the immediate aftermat h o f the Revo-

lution and thus did not expressly address the question of establishment. See Levy, supra note 1, at 25. 
27. Constitutio n o f Nort h Carolin a (1776) , reprinte d i n 2  Poore , supr a not e 1 , a t 1409 , 1410 , 

1413-14; see Curry, supra note 1, at 151-52. 
28. Constitutio n o f New York (1777), reprinted in 2 Poore, supra note 1 , at 1328 , 1338 (emphasis 

omitted). Compare Hudson &  Corrigan , supra note 1 , at 9 9 (characterizin g New York as having an 
Anglican establishment) with Levy, supra note 1 , at 10-15 , 26 (detailed account of the New York dis-
pute). See also Curry, supra note 1, at 161-62 (on the New York dispute). 
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29. Lev y notes that some states switched from dua l to (broader ) multiple establishments. See Levy, 
supra note 1, at 26. 

30. I n Everson v. Board of Education, 330 U.S. 1, 8-13 (1947) , the Supreme Court relied heavily on 
the so-called Virginia experience. See also Pfeffer, supr a note 1 , at 93-102 (emphasizin g the transition 
in Virginia as revolutionary). 

31. Curry , supra note 1, at 134. 
32. Se e id. at 135-37 ; Levy, supra note 1 , at 51-52; 56-57; Handy, Magna Charta, supra note 13, 

at 88. 
33. Thoma s Jefferson, A n Act for Establishing Religious Freedom (1779) (passed in the Assembly of 

Virginia in 1786) , in Socia l and Politica l Philosophy 247, 248 (Joh n Somervill e 8 c Ronald E . Santoni 
eds., 1963). 

34. Thoma s Jefferson, Lette r to Danbury Baptist Assocation (Jan . 1, 1802), in Wilson 8c Drakeman, 
supra note 1 , at 78, 79 [hereinafte r Jefferson, Danbury ] (Jefferso n her e stated that the first amendmen t 
religion clauses built "a wall of separation between church and State") ; see Ahlstrom, supra note 1 , at 
367-68. 

35. See , e.g., Curry, supra note 1, at 137-38. 
36. Jefferson , supr a note 33, at 248. Likewise, Jefferson wrote : 

[A] 11 attempt s t o influenc e [th e mind] b y tempora l punishment s o r burdens , or b y civil 
incapacitations, tend only to beget habits of hypocrisy and meanness, and are a departure 
from th e pla n o f th e Hol y Autho r o f ou r religion , wh o bein g Lor d bot h o f bod y an d 
mind, yet chose not to propagate it by coercions on either, as was in his Almighty power 
to do. 

Id. at 247. 
37. Se e McConnell, supr a not e 1 , at 1430-31 , 1449-50 . While Jefferson ofte n seeme d hostil e t o 

traditional form s o f Christianity , h e als o was hostil e t o Judaism. H e calle d Judaism "degradin g an d 
injurious" an d Jewish ethic s "repulsive. " Id . a t 145 0 (quotin g Lette r fro m Thoma s Jefferson t o Dr . 
Benjamin Rush (Apr. 21,1803)). 

38. Jaher , supra note 1 , at 130 (quoting Jefferson's letters) . 
39. Se e Levy, supra note 1, at 53-54. 
40. Jame s Madison , T o th e Honorabl e Genera l Assembl y o f th e Commonwealt h o f Virginia : A 

Memorial and Remonstrance (June 20, 1785), in James Madison on Religious Liberty 55, 57 (Robert S. 
Alley ed., 1985). 

41. Id . at 56-59; see Curry, supra note 1 , at 142-43; Berman, supra note 1, at 786-87. 
42. Roge r Williams made this same point, but Madison apparently was not directl y influenced b y 

Williams's writing. See Berman, supra note 1, at 787 n.32; Hall, supra note 1, at 488-89. 
43. Madison , supra note 40, at 57-59. Madison wrote: 

Compare th e number o f those who have as yet received [Christianity ] wit h th e number 
still remaining under the dominion o f false Religions; and how small is the former! Does 
the policy of the Bil l tend t o lessen the disproportion ? No; it a t once discourages thos e 
who are strangers to the light of revelation from coming into the Region of it; and coun-
tenances b y example th e nation s wh o continu e i n darkness , in shuttin g ou t thos e wh o 
might convey it to them. Instead of Levelling as far as possible, every obstacle to the vic-
torious progress of Truth, the Bill with an ignoble and unchristian timidity would circum-
scribe it with a wall of defence against the encroachments of error. 

Id. at 59. 
44. Id . a t 57-5 8 (Madiso n quote d th e latte r passag e from  th e Virgini a Bil l o f Right s (1776) , 

reprinted in 2 Poore, supra note 1 , at 1908, 1909). 
45. Levy , supra note 1 , at 57 (quoting a Baptist petition from 1785). Another petition stated as fol-

lows: 

But religion and all its duties being of divine origin and of a nature wholly distinct from the 
secular affairs o f the public society ought not to be made the object o f human legislation. 
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For the discharge of the duties of religion every man is to account for himself as an indi-
vidual in a future stat e and ought not to be under the direction of influence of any human 
laws. 

Id.; cf. McConnell, supra note 1 , at 1437-4 0 (emphasizin g the Baptists in the drive for religious free-
dom in Virginia). 

46. Thoma s Jefferson, Fro m His "Autobiography," in Social and Political Philosophy 250, 250 (John 
Somerville 6t Ronald E. Santoni eds., 1963); see Levy, supra note 1 , at 59-60. Jefferson wrot e this pas-
sage when discussin g th e enactmen t o f the ac t an d the rejection o f an amendment t o th e preamble 
that would have added an explicit reference t o Jesus Christ . To Jefferson, th e overwhelming defea t of 
this amendment proved the broad scope of protection given by his statute. See Borden, supra note 1, 
at 14-15. 

47. Curry , supra note 1, at 162. 
48. Se e Hudson &  Corrigan , supr a not e 1 , at 102 ; McDonald, supr a note 1 , at 42-43 ; James E. 

Wood, Jr., Introduction: Religion and the Constitution, in The First Freedom: Religion and the Bill of 
Rights 1 , 8-9 (Jame s E. Wood, Jr., ed., 1990). For a discussion of all of the state constitutional restric-
tions on voting and public officeholding base d on religion, see Borden, supra note 1, at 11-15. 

49. Constitutio n o f Pennsylvania (1776) , reprinted in 2 Poore, supra note 1 , at 1540 , 1543. For the 
protection of freedom of conscience and the prohibition on official establishment , see id. at 1541. 

50. Se e Handy, Magna Charta, supra note 13, at 89. 
51. Curry , supr a not e 1 , at 14 8 (quotin g a  legislative bill) . Curry write s tha t "ther e ca n b e little 

doubt that Madison personally disapproved of it; but the fact that he included it in the collection was 
significant." Id . Wh y Curr y conclude s tha t Madiso n disapprove d o f thi s bil l tha t h e introduce d i s 
unclear; Curry does not suggest that he is aware that Madison also introduced the 1785 bill imposing 
a fine on Christian Sabbath breakers. 

52. McDonald , supra note 1, at 42. 
53. Se e McConnell, supra note 1 , at 1438-40 . McConnell writes: "The greatest suppor t fo r dises-

tablishment an d fre e exercis e therefor e cam e fro m evangelica l Protestan t denominations , especiall y 
Baptists and Quakers, but also Presbyterians, Lutherans, and others." Id. at 1439. 

54. B y 1789 , ever y stat e ha d a  constitutiona l provisio n protectin g religiou s freedom . Se e id . a t 
1455. 

55. Jefferson , supr a note 33, at 248. 
56. Afte r the passage of the act, Madison wrote a letter to Jefferson, stating : "I flatter myself [that ] 

this Country extinguishe d fo r eve r the ambitiou s hop e o f making laws for th e human mind. " James 
Madison, Letter to Thomas Jefferson (Jan . 22, 1786) , in James Madison o n Religious Liberty 61 , 62 
(Robert S. Alley ed., 1985). 

57. Afte r receiving a letter from Madison regarding the passage of the act, Jefferson wrot e back to 
Madison, stating: 

In fact , i t i s comfortable t o se e the standar d o f reason a t length erected , afte r s o many 
ages, durin g whic h th e huma n min d ha s bee n hel d i n vassalag e b y kings , priests , an d 
nobles; an d i t i s honorabl e fo r us , t o hav e produce d th e firs t legislatur e wh o ha d th e 
courage to declare, that the reason of man may be trusted with the formation o f his own 
opinions. 

Thomas Jefferson, Lette r t o James Madison (Dec . 16 , 1786) , in Socia l and Politica l Philosophy 249, 
250 (John Somerville & Ronald E. Santoni eds., 1963) (emphasis added); cf. Jefferson, Danbury , supra 
note 34, at 79 ("the legislative powers of government reach actions only, and not opinions"). 

58. I  do not mean to sugges t tha t th e act protected onl y a private realm of conscience , mind, or 
opinion, a s opposed t o religious conduct . Yet , the ac t clearl y focused o n protecting th e conscience , 
and to the extent that the state legislature contemplated any protection of religious conduct, the legis-
lature obviousl y woul d hav e understoo d tha t conduc t a s arisin g fro m Christia n practices . Cf . 
McConnell, supra note 1 , at 1451-5 5 (argue s that Jefferson's vie w was to protect onl y beliefs, while 
Madison's view—which was more typical of Americans—was to protect beliefs and conduct). 

59. Se e Bailyn, supra note 1 , at 280-301; Morgan, Inventing, supra note 1 , at 291; Pocock, supra 
note 1 , at 462-552; Wood, Creation, supra note 1 , at 46-90; Michelman, supra 1 . In terms of English 
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civic republican theory, commentators disagree about whether Harringtonian concept s (from th e sev-
enteenth century) or neo-Harringtonian Oppositio n Ideology (from the eighteenth century) had more 
influence on the Revolutionary-era Americans. While Harringtonian theory tended to emphasize virtu-
ous participation i n republican government , Oppositio n Ideolog y tende d t o emphasiz e th e virtuou s 
protection of rights and liberties from governmenta l encroachment. See Bailyn, supra note 1, at 35-54; 
Michelman, supra 1, at 47-55. 

60. Wood , Radicalism, supra note 1 , at 4-8; see id. at 169-89; see also Morgan, Birth, supra note 1 
(arguing tha t equalit y wa s th e principl e groundin g th e America n Revolution) ; Morgan , Inventing , 
supra note 1  (discussing the development of the idea of the sovereignty of the people in England and 
America). But see Hartz, supra note 1 , at 35 , 97 (emphasize s the democrati c nature o f America and 
suggests tha t i n America , democrac y wa s no t revolutionary) . Woo d argue s tha t th e Revolutionar y 
rejection o f a  natural socia l hierarchy led to th e questioning o f slavery . That is , according t o Wood , 
before th e Revolution, slavery had seeme d noncontroversial , bu t with the democratic impulse of the 
early nation, slavery became anomalous. See Wood, Radicalism, supra note 1, at 186-87. 

61. Morgan , Birth , supr a not e 1 , a t 7 ; se e Bailyn , supr a not e 1 , a t 281-82 , 300-01 ; Wood , 
Creation, supra note 1, at 53-59, 65-66, 93. 

62. Se e Pfeffer, supr a note 1 , 15 275-90 (discussin g the development o f public education); Wood, 
Creation, supra note 1 , at 72 (on the importance of public education); Wood, Radicalism, supra note 1, 
at 190-91 (the Revolutionary generation was preoccupied with education and its relation to virtue). 

63. Constitutio n of Pennsylvania (1776), reprinted in 2 Poore, supra note 1, at 1540, 1547. 
64. Constitutio n of Massachusetts (1780), reprinted in 1 Poore, supra note 1, at 956, 970. 
65. Wood , Radicalism, supra note 1, at 329. 
66. Wood , Creation, supra note 1, at 427. 
67. Se e McConnell, supr a not e 1 , at 1442 . Indeed, Woo d elsewher e discusse s Chancello r James 

Kent's opinio n i n The People of New York v. Ruggles, decided i n 1811 , as underscoring th e lingering 
connection between Christianity and civic republicanism. As Wood acknowledges, New York did not 
have an officially establishe d church at this time. My point, then, is that official establishmen t was not 
a prerequisite for Americans who believed that Christianity was necessary for civic republican govern-
ment. See Wood, Radicalism, supra note 1 , at 331; see also People v. Ruggles, 8  Johns. R. 290 (N.Y. 
1811), reprinted in Kurland, supra note 1, at 101. 

68. Se e Pfeffer, supr a note 1, at 110, 115. Thomas Jefferson wrote : 

Our sister States of Pennsylvania and New-York . .. have long situated without any estab-
lishment a t all . Th e experimen t wa s ne w an d doubtfu l whe n the y mad e it . I t ha s 
answered beyond conception. They flourish infinitely . Religion is well supported; of vari-
ous kinds, indeed, but all good enough; all sufficient t o preserve peace and order... . Le t 
us too give this experiment fair play. 

Thomas Jefferson, Note s on the Stat e of Virginia 315-16 (1801) , quoted in Berman, supra note 1 , at 
786 n.30. 

69. U.S . Const, art. VI, cl. 3; see Cohen, supra note 1, at 30-31. 
70. Se e Levy, supra note 1 , at 66.  Some critics of the proposed Constitution undoubtedly used the 

lack of a Bill of Rights as a convenient excuse for attacking the proposed governmental scheme, even 
though they had broader and deeper concerns regarding the expanded powers of the national govern-
ment. See Curry, supra note 1 , at 194-95 . Besides those sources previously cited in this chapter , the 
following source s provide d helpfu l informatio n regardin g th e framin g an d adoptio n o f th e 
Constitution: Th e Debate s i n th e Severa l Stat e Convention s o n th e Adoptio n o f th e Federa l 
Constitution (Jonatha n Ellio t ed. , 1836 ) [hereinafte r Elliot' s Debates] ; Daniel A . Farber 6 c Suzanna 
Sherry, A History o f the American Constitutio n (1990 ) [hereinafte r Farbe r be  Sherry]; The Federalist 
(C. Rossite r ed . 1961) ; Th e Complet e Anti-Federalis t (Herber t J . Storin g ed. , 1981 ) [hereinafte r 
Storing]. 

71. Se e Herbert J. Storing, What the Anti-Federalists Were For 64-70 (1981). 
72. Th e Federalist No. 84, at 510-15 (Alexander Hamilton) (C . Rossiter ed., 1961). 
73. Id . at 513-15. 
74. Accordin g t o the Anti-Federalists , "[t]he right o f conscience shal l be held inviolable ; and nei-

ther th e legislative , executive no r judicia l power s o f th e Unite d State s shal l have authorit y t o alter , 
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abrogate, or infringe an y part of the constitution of the several states, which provide for the preserva-
tion o f libert y i n matter s o f religion." Th e Addres s an d Reason s o f Dissen t o f th e Minorit y o f th e 
Convention of Pennsylvania To Their Constituents (Dec. 18, 1787), in Storing, supra note 70, at 201. 

75. Th e Federalist No. 10, at 82-84 (J . Madison) (C. Rossiter ed. 1961). 
76. Th e Federalist No. 51, at 324-25 (J . Madison) (C . Rossiter ed. 1961) . Madison's ideas on fac-

tions aros e fro m hi s observation s o f th e post-Revolutionary stat e governments , a s wel l a s from his 
reading o f Davi d Hum e o n factions . Se e Marc M. Arkin , "Th e Intractabl e Principle" : David Hume, 
James Madison, Religion, and the Tenth Federalist, 3 9 Am. J. Lega l Hist . 14 8 (1995) ; see, e.g., David 
Hume, Of Parties in General, reprinted in Essays: Moral, Political and Literary 54 (Oxfor d Universit y 
Press ed. 1963). 

77. 3  Elliot's Debates, supra note 70, at 330 (emphasis added). 
78. Willia m Casto , Olive r Ellsworth' s Calvinism : A  Biographica l Essa y o n Religio n an d Politica l 

Psychology in the Early Republic, 36 J. Church & State 507, 525 (1994) (quoting Ellsworth's commit-
tee); see Borden, supra note 1, at 17-20. 

79. Marty , supra note 1, at 22; cf. Borden, supra note 1, at 3 (noting the disagreement between his-
torians); Butler, supra note 1, at 223 (Christianity "emerged with renewed vigor in the 1780s"); Marty, 
supra note 1, at 41-42, 48 (suggesting that the majority of Americans were unchurched). 

80. Curry , supra note 1 , at 219 ; see Borden, supra not e 1 , at 3 , 9; cf . Marty, supr a note 1 , at 41 
(America had de facto establishment even though the majority in the new nation were "unchurched"). 

81. Hudso n & Corrigan, supra note 1, at 26; see id. at 112. 
82. Se e Borden, supra note 1, at 58. 
83. A  Watchman, Letter From a Bostonian (Feb . 4, 1788), in 4 Storing, supra note 70, at 229, 232. 

Another write r suggeste d tha t a  Jewish presiden t "migh t orde r the rebuilding o f Jerusalem." Cohen, 
supra note 1, at 31. 

84. 4  Elliot's Debates, supra note 70, at 192-94.  Governor Johnston echoed this view: "I leave it to 
gentlemen's candor to judge what probability there is of the people's choosing men of different senti -
ments from themselves." Id. at 199. 

85. Id . at 199-200. 
86. Se e Levy, supr a not e 1 , a t 66;  McConnell, supr a not e 1 , at 1480 . Severa l state s ratifie d th e 

Constitution with a recommendation to add a Bill of Rights. See McConnell, supra note 1, at 1480-81. 
87 Th e Jewish congregatio n o f Newport, Rhode Island, expressed thei r gratitude for thi s turn of 

events to George Washington: 

Deprived as we have hitherto been of the invaluable rights of free citizens, we now (with a 
deep sense of gratitude to the Almighty Disposer of all events), behold a Government.. . 
which to bigotry gives no sanction , to persecution n o assistance—but generousl y afford -
ing t o Al l liberty o f conscience , an d immunitie s o f citizenship—deemin g ever y one , of 
whatever nation, tongue, or language equal parts of the great governmental machine. 

From the Newport Congregatio n t o th e Presiden t o f the United State s (Aug . 17, 1790), reprinted in 
Schappes, supra note 1, at 79, 79. 

88. Se e Borden, supra note 1 , at 4-6; Sachar, supra note 1, at 32. "At the feast following the parade 
a kosher table was laid for Jewish citizens." Jaher, supra note 1, at 124. 

89. Cohen , supra note 1 , at 33; cf. Borden, supra note 1 , at 1 0 (this constitutional provision arose 
from a  "combination of principle and necessity"). 

90. Borden , supra note 1 , at 17 . Frederic Cople Jaher writes that "independenc e an d nationhood 
thus brought little departure from th e customary experience of American Jewry." Jaher, supra note 1, 
at 113. 

91. Se e Gerard V. Bradley, Church-State Relationships in America 70 (1987) ; Curry, supra note 1, 
at 194,198-99, 216; Levy, supra note 1, at 74, 79,108-09. 

92. Hous e of Representatives, Amendments to the Constitution (Jun e 8, July 21, Aug. 13, 18-19, 
1789), 1  Annals of Cong. 424-50, 661-65,  707-17 , 757-5% 766 (Joseph Gales ed., 1789) , reprinted 
in Kurland, supra note 1, at 20, 25-27. 

93. Hous e Select Committee Draft (Jul y 28, 1789), reprinted in Farber & Sherry , supra note 70, at 
433. A t leas t on e Jew , Jona s Phillips , wa s o n recor d a s requestin g th e origina l Constitutiona l 
Convention to bar states from imposing political disabilities on Jews. See Letter from Jonas Phillips to 
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the Federa l Constitutiona l Conventio n (Sept . 7, 1787) , reprinted in Schappes , supra not e 1 , at 6 8 (a 
petition fro m Jona s Phillip s t o th e Constitutiona l Conventio n askin g fo r constitutiona l protectio n 
against stat e constitutiona l provisions suc h as the one in Pennsylvania, which demande d tha t a  gov-
ernmental official acknowledg e that the Old and New Testaments are given by divine inspiration, thus 
precluding Jews from holdin g office) . Previously , a group o f Jews had petitioned fo r a  change of the 
Pennsylvania stat e constitutiona l provision . Se e Extract fro m th e Journal o f th e Counci l o f Censors , 
Philadelphia (Dec . 23, 1783), and a Newspaper Comment (Jan . 21, 1784), reprinted in Schappes, supra 
note 1 , at 63. Of note, Jonas Phillips was subsequently fined for refusing t o be a witness in court on a 
Saturday because of his observance of the Jewish Sabbath. See Schappes, supra note 1 , at 584 n.2 (cit-
ing John Samuel , Som e Case s in Pennsylvania Wherei n Right s Claime d b y Jews ar e Affected, 5  Am . 
Jewish Hist. Soc'y Publications 35 (1897)). 

94. Se e House o f Representatives , Amendment s t o th e Constitutio n (Aug . 15 , 17, 20, 1789) , 1 
Annals of Cong. 729-31, 755, 766 (Joseph Gales ed., 1789), reprinted in Kurland, supra note 1 , at 92, 
92-93; Curry, supra note 1, at 200-04 (quoting House debates from Aug. 15, 1789). 

95. Hous e of Representatives, Amendments to the Constitution (Aug. 15,17, 20,1789), 1 Annals 
of Cong. 729-31, 755, 766 (Joseph Gales ed., 1789), reprinted in Kurland, supra note 1, at 92, 93. 

96. Id . at 94. 
97. Hous e Resolutio n (Aug . 24 , 1789) , reprinted i n Farbe r &  Sherry , supr a not e 70 , a t 435 , 

435. 
98. Senat e Journal (Sept . 3, 1789), reprinted in Wilson &  Drakeman, supra note 1 , at 77, 77; see 

Farber St Sherry, supra note 70, at 242; McConnell, supra note 1, at 1483-84. 
99. Senat e Journal (Sept. 3,1789), reprinted in Wilson & Drakeman, supra note 1, at 77, 77. 

100. U.S . Const, amend . I . Virtually no records o f the Conferenc e Committe e proceedings exist . 
See Proposed Amendments and Ratification (1789) , 1 Elliot 338-40, reprinted in Kurland, supra note 
1, at 40; see also Farber & Sherry, supra note 70, at 243. 

101. McConnell , supra note 1, at 1485; see Levy, supra note 1, at 85. 
102. Levy , supra note 1, at 89. 
103. Virgini a Ratifying Convention , Proposed Amendments (Jun e 27, 1788) , reprinted in Kurland, 

supra note 1 , at 89, 89; cf. Michael J. Sandel, Freedom of Conscience or Freedom of Choice?, in Articles 
of Faith, Articles of Peace 74 (James Davison Hunter &  O s Guinness eds. , 1990) (distinguishe s free -
dom o f conscienc e a s understood b y the framers ' generatio n wit h th e twentieth-centur y concep t of 
freedom of choice in religion). 

104. McConnell , supra note 1 , at 1494 . In subsequently explaining the meaning of the first amend-
ment, Madison freely substitute d one phrase for the other. See James Madison, Report on the Virginia 
Resolutions (Jan . 1800), reprinted in Kurland, supra note 1 , at 141 , 146-47. McConnell acknowledges 
that the framers' generatio n often use d "free exercise " and "freedom o f conscience" interchangeably, 
but then he argues that the terms significantly diffe r from eac h other. See McConnell, supra note 1 , at 
1488-1500. McConnell argue s tha t i n contemporar y dictionaries , "exercise" connoted action , while 
"conscience" connoted belie f o r thought . McConnell's argumen t ha s two weaknesses. First, a dictio-
nary definition o f "exercise" does not necessarily explain the meaning of "free exercise, " which was a 
political and religious term of art. Second, McConnell ignores the fact tha t the first Congres s did not 
carefully conside r th e precis e meaning s o f th e term s i n adoptin g th e first  amendment . Tha t is , 
Congress di d not apparentl y believ e that it s various proposed version s o f the firs t amendmen t com -
municated significantl y differen t meanings , bu t rathe r tha t th e differen t version s wer e mor e o r les s 
"felicitous-sounding." Curry , supra note 1 , at 216; cf. id. at 213 (in the early drafts o f the first amend-
ment, the protection of freedom o f conscience was redundant with free exercise). 

105. Se e Curry , supr a not e 1 , at 202 ; cf . Samue l Adams , Th e Right s o f the Colonist s (Nov . 20, 
1772), reprinted in Kurland, supra note 1 , at 60 ("every Man living in or out of a state of civil society, 
has a right peaceably and quietly to worship God according to the dictates of his conscience"). 

106. Accordin g to Steven D. Smith, "[t]he religion clauses [were] simply an assignment of jurisdic-
tion over matters o f religion to the states—no more, no less." Steven D. Smith, Foreordained Failure: 
The Quest for a Constitutional Principle of Religious Freedom 18 (1995). I agree with Smith, but only 
partially. That is , to me , the religion clause s were jurisdictional , bu t no t solel y so . Even though th e 
Constitution largel y lef t powe r t o officiall y establis h religio n wit h th e states , it affirme d a  particular 
substantive religious world view (that of Protestantism). 



344 NOTE S T O CHAPTE R 7 

Philip B. Kurland writes : "De facto establishmen t wa s not a n evi l at which the firs t amend -
ment was directed." Philip B. Kurland, The Origins of the Religion Clauses of the Constitution, 27 Wm. 
& Mar y L . Rev. 839, 860 (1986) . Thomas Curr y notes tha t libert y o f conscienc e include d freedo m 
from "'popish ' ceremonies" of the Roman Catholic tradition, and that "liberty of conscience [was ] for 
everyone 'whose religious Principles are not incompatible with a Protestant Country , or destructive to 
the Community.'" Curry, supra note 1 , at 88, 103. 

107. Josep h Story, 3 Commentaries on the Constitution of the United States 728 (1991 ; originally 
published in 1833) . See generally Derrick A. Bell, Race, Racism, and American Law 39 (2 d ed. 1980); 
Derrick A. Bell, Brown v. Board of Education and the Interest-Convergence Dilemma, 93 Harv. L. Rev. 
518 (1980). According to Bell's interest-convergence thesis, African Americans historically have gained 
social justice only when their interests happened to converge with the interests of the white majority. 

108. Se e Curry, supra note 1, at 218; 1 Stokes, supra note 1, at 484-85. 
109. Journa l o f the Firs t Sessio n o f the Hous e o f Representatives (Apr . 29, 1789) , reprinted i n 1 

Stokes, supra note 1 , at 485. The Senate version differed onl y slightly from thi s House version. See 1 
Stokes, supra note 1, at 485. 

110. Annal s of Congress (Sept. 25,1789), reprinted in 1 Stokes, supra note 1, at 486. 
111. 1  Stokes, supra note 1 , at 487; see id. at 487-88 (Washington' s presidential proclamation). 
112. Th e Northwest Territoria l Government (Jul y 13, 1787), reprinted in 1 Poore, supra note 1 , at 

429, 431; see Curry, supra note 1, at 218; McConnell, supra note 1, at 1458. 
113. Se e 1  Stokes , supr a not e 1 , a t 499 . A t th e stat e level , o f course , simila r law s bolsterin g 

Christianity were common. Laws enforcing th e Christian Sabbath , for example , "enjoyed widesprea d 
support." Curry, supra note 1 , at 218. Anson Stokes notes that the Senate ratified a  treaty with Tripoli 
in 1797 stating that "the government of the United States of America is not, in any sense, founded o n 
the Christia n religion. " Nonetheless , a s Stoke s emphasizes , thi s treat y wa s supersede d b y anothe r 
within a  decade , an d th e ne w treat y omitte d thi s language , suggestin g tha t Americ a wa s indee d a 
Christian nation. 1 Stokes, supra note 1, at 497-98. 

114. See , e.g., The Baptist Confession (1688) , reprinted in 3 The Creeds of Christendom 738 (Philip 
Schaff ed. , 3d ed. 1877) [hereinafte r Schaff ] (base d on Westminster Confession); Methodist Articles of 
Religion (1784) , reprinted in Schaff, supra , at 80 7 (base d on Thirty-nine Articles) ; The Confessio n o f 
the Cumberland Presbyterian Churc h (1813) , reprinted in Schaff, supra , at 771 (based on Westminster 
Confession). Fo r m y discussio n o f antisemitis m i n th e Westminste r Confessio n an d th e Thirty-nin e 
Articles of Religion, see chapter 5. 

115. Jahe r writes : "[M]ost American s remained uncommitte d t o equalit y for Jews and Catholics , 
wanted to be governed by Protestants, and were willing in some states and on some issues to legalize 
this preference." Jaher, supra note 1, at 121. 

116. George Washington, To the Hebrew Congregation in New Port, Rhode Island (1790) , reprinted 
in Schappes, supra note 1, at 80, 80. 

117. Se e Borden, supr a not e 1 , at 6-7;  Jaher, supr a not e 1 , at 120 ; McConnell, supra not e 1 , at 
1466. Jews constituted approximately one-twentieth to one-tenth of 1 percent of the American popu-
lation. See Marty, supra note 1 , at 41 ; Michael A. Meyer, Response t o Modernity: A History o f the 
Reform Movement in Judaism 228 (1988). 

118. Meyer, supra note 117 , at 228; see Jaher, supra note 1 , at 98-99, 119-22; Sachar, supra note 1, 
at 36-37. 

119. Sachar , supra note 1, at 35, 37. 
120. Se e David C. Gross, How to Be Jewish 53-54 (1988) ; Roy A. Rosenberg, The Concise Guide 

to Judaism 120 (1990); Joseph Telushkin, Jewish Literacy 495-96 (1991). 
121. Whil e Harringtonian theory tended to stress virtuous participation in republican government, 

Opposition Ideology tended to emphasize the virtuous protection of rights and liberties from govern-
mental encroachment. See Bailyn, supra note 1, at 35-54; Michelman, supra 1, at 47-55. 

For discussions o f th e combinatio n o f Lockea n an d civi c republican theme s i n the framers ' 
thought, see Pocock, supra note 1, at 506-52; Wood, Creation, supra note 1 , at 391-564. Cf. Thomas 
Pangle, Th e Spiri t o f Moder n Republicanis m (1988 ) (arguin g tha t framing  represente d a  mi x o f 
Lockean an d civi c republican theme s bu t ultimately emphasizin g Locke) . I state i n the tex t tha t th e 
framers' vision of government arose "for uncertain reasons" because historians disagree so strongly as 
to th e motivation s o f th e framers . Explanation s rang e from a  virtuou s commitmen t t o preserv e 
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democracy to a selfish attempt to preserve wealth in the face of democratic threats. Compare Charles 
Beard, An Economic Interpretation o f the Constitution o f the United State s (1913 ) (the Constitutio n 
reflects the property interests of the framers) wit h Essays on the Making of the Constitution (Leonar d 
W. Levy ed., 2d ed. 1987) (essays reacting to Beard's thesis). 

122. Se e Pocock, supr a note 1 , at 527 , 545; Wood, Creation , supr a note 1 , at 283 , 290; see also 
supra chapter 5, third section (o n Locke). I do not mean to suggest that the concept of the common 
good has meant the same thing to all individuals. It has not. 

123. Se e The Federalist No. 55, at 346 (James Madison) (Clinton Rossiter ed., 1961). 
124. Se e The Federalis t No. 6 , a t 5 4 (Alexande r Hamilton) (Clinto n Rossite r ed. , 1961 ) (faction s 

occur becaus e "me n ar e ambitious , vindictive, and rapacious") ; The Federalis t No. 10 , at 7 9 (Jame s 
Madison) (Clinto n Rossite r ed. , 1961 ) (factionalis m i s normal t o th e operatio n o f government) ; The 
Federalist No. 85, at 523-24 (Alexander Hamilton) (Clinton Rossiter ed., 1961) (people are imperfect). 

125. Se e The Federalist No. 1 0 (James Madison) (Clinto n Rossite r ed. , 1961) ; The Federalis t No. 
51, at 322 (James Madison) (Clinton Rossiter ed., 1961) ("Ambition must be made to counteract ambi-
tion."); Pocock, supra note 1 , at 462-552. For Publius's emphasis on the public or common good, see 
The Federalist No. 1, at 33-35 (Alexande r Hamilton) (Clinto n Rossiter ed., 1961); The Federalist No. 
10 (James Madison) (Clinto n Rossiter ed., 1961); The Federalist No. 31, at 19 4 (Alexander Hamilton) 
(Clinton Rossite r ed. , 1961) ; The Federalis t No . 45 , a t 28 9 (Jame s Madison) (Clinto n Rossite r ed. , 
1961). A faction wa s characterized as any group, whether a  minority or a majority, tha t opposed the 
public good . Th e Federalis t No . 10 , a t 7 8 (Jame s Madison ) (Clinto n Rossite r ed. , 1961) ; see Th e 
Federalist No . 73 , a t 44 3 (Alexande r Hamilton ) (Clinto n Rossite r ed. , 1961) . Madison wrote : "To 
secure the public good and private rights against the danger of such a faction, and at the same time to 
preserve the spirit and the form of popular government, is then the great object to which our inquiries 
are directed." The Federalist No. 10, at 80 (James Madison) (Clinton Rossiter ed., 1961). 

126. Th e Federalist No. 57, at 350 (James Madison) (Clinton Rossiter ed., 1961). 
127. Se e Wood, Creation, supra note 1, at 24 (on the Revolutionary-era conception of liberty). 
128. Cf . Hartz , supra not e 1 , at 59-6 2 (placin g enormous emphasi s o n th e Lockean impulse s of 

the framer s i n seekin g t o limi t governmenta l power) . Pococ k an d other s i n th e "civi c republica n 
revival" have criticized Hartz for overemphasizing Locke's importance. See, e.g., Pocock, supra note 1, 
at 509 , 527 ; see also Stephe n M . Feldman , Republican Revival/Interpretiv e Turn , 199 2 Wis . L. Rev. 
679, 682-70 1 (o n civi c republican revival) . As already discussed , thi s emphasi s o n protectio n fro m 
government als o wa s characteristi c o f neo-Harringtonia n Oppositio n Ideology , whic h tende d t o 
emphasize the virtuous protection of rights and liberties from governmental encroachment. See Bailyn, 
supra note 1, at 35-54; Michelman, supra 1, at 47-55. 

129. Se e U.S. Const, art . II , § 8, cl. 3. Shays's Rebellion was named afte r Danie l Shays , a forme r 
militia captain and one of the leaders of the insurrection. In 1785 and 1786 , a commercial depression 
struck Massachusetts, leading to foreclosures o n many tracts of land. Town meetings led to demands 
for legislative action to protect the vulnerable landowners, but no legislative relief was granted. Finally, 
in the autumn of 1786 , Shays led a rebellion in central and western Massachusetts, breaking up meet-
ings at courts and threatening the armory at Springfield . In the end, the insurrection was suppressed, 
but th e stat e legislature enacte d man y of th e reforms an d protections sough t b y the protestors . See 
Shays's Rebellion (1786) , in 1  Commager, supra note 1 , at 126 ; Thernstrom, supra note 1 , at 196-98; 
Wood, Creation, supra note 1, at 410-13. 

130. Gordo n Wood writes: "American society with its high proportion of freeholders seeme d natu-
rally mad e fo r republicanism. " Wood , Radicalism , supr a not e 1 , a t 169 . Likewise , "'th e peopl e o f 
America, are a people of property; almost every man is a freeholder.'" Wood , Creation, supra note 1, 
at 100. 

131. Th e Federalis t No. 54, at 336-4 1 (Jame s Madison) (Clinto n Rossite r ed. , 1961) ; cf. Morton 
White, Philosophy, The Federalist, and the Constitution 125-2 7 (1987) (on the elitism of the framers); 
Morton White, The Philosophy of the American Revolution 266-67 (1978 ) (elitism was an important 
element leading to disenfranchisement o f many groups under the Constitution) . 

132. See , e.g., The Federalist No. 57, at 350 (James Madison) (Clinton Rossiter ed., 1961). 
133. Pocock , supra note 1, at 525. 
134. Se e Marty, supra note 1 . Perhaps the leading proponent o f Harringtonian thought during this 

period was John Adams. See Christopher Hill, Puritanism and Revolution 311 (1958). 
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135. Recal l that Locke had advocated only partial disestablishment. See supra Chapter 5, third section. 
136. Georg e Washington, Farewell Address (Sept . 17, 1796), reprinted in 1 Commager, supra note 

1, at 169 , 173; see Butler, supra note 1 , at 213-14; Bradley, supra note 91 , at 123 ; McConnell, supra 
note 1, at 1440-43. 
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1. Gordo n S . Wood, The Radicalism o f th e America n Revolutio n 6  (1991 ) [hereinafte r Wood , 
Radicalism]; see id. at 229-31. Other sources that proved helpful i n writing this chapter were the fol-
lowing: Sydney E. Ahlstrom, A Religious History of the American People (1972) ; Jerold S. Auerbach, 
Unequal Justice: Lawyers and Social Change in Modern America (1976); Morton Borden, Jews, Turks, 
and Infidel s (1984) ; Jon Butler , Awash in a  Sea of Faith : Christianizing th e American Peopl e (1990); 
Naomi W . Cohen , Jews i n Christia n America : Th e Pursui t o f Religiou s Equalit y (1992) ; Thomas J. 
Curry, Th e Firs t Freedoms : Churc h an d Stat e i n Americ a t o th e Passag e o f th e Firs t Amendmen t 
(1986); David Max Eichhorn, Evangelizing the American Jew (1978) ; Lawrence M. Friedman, A His-
tory o f America n La w (2 d ed . 1985) ; Benjamin Ginsberg , Th e Fata l Embrace : Jews an d th e Stat e 
(1993); Kermit L . Hall , Th e Magi c Mirro r (1989) ; Robert T  Handy , A  Christia n Americ a (2 d ed . 
1984); Nathan O . Hatch , Th e Democratizatio n o f America n Christianit y (1989) ; Arthur Hertzberg , 
The Jews in America (1989) ; Morton J. Horwitz, The Transformation o f American Law, 1780-186 0 
(1977); Irving Howe, World of Our Fathers (1976); Winthrop S. Hudson 8c John Corrigan, Religion in 
America (5th ed. 1992); James Willard Hurst, Law and the Conditions of Freedom in the Nineteenth-
Century United States (1956); Frederic Cople Jaher, A Scapegoat in the New Wilderness: The Origins 
and Rise of Anti-Semitism in America (1994) ; Paul Johnson, A History of the Jews (1987); William E. 
Leuchtenberg, Franklin D. Roosevelt and the New Deal (1963); Leonard W Levy , The Establishment 
Clause: Religio n an d th e Firs t Amendmen t (1986) ; Martin E . Marty , Protestantis m i n th e Unite d 
States: Righteou s Empir e (2 d ed . 1986) ; Willia m G . McLoughlin , Th e America n Evangelicals , 
1800-1900 (1968) ; William Nicholls, Christian Antisemitism: A History o f Hate (1993) ; Leo Pfeffer , 
Church, State , and Freedo m (1953) ; Howard M . Sachar , A History o f th e Jews i n Americ a (1992) ; 
Anson Phelps Stokes, 3 Church and State in the United States (1950); Stephan Thernstrom, A History 
of the America n People (2 d ed . 1989 ) (i n 2 volumes [hereinafte r 1  Thernstrom an d 2  Thernstrom]; 
Howard Zinn , A People's History o f the United State s (1980) ; G. Edward White, Revisiting the New 
Deal Lega l Generation , reprinte d i n Interventio n an d Detachmen t 13 2 (1994 ) [hereinafte r White , 
Revisiting]; Harold J. Berman , Religion an d Law: The Firs t Amendment i n Historical Perspective , 35 
Emory L.J . 77 7 (1986) ; Michae l W  McConnell , Th e Origin s an d Historica l Understandin g o f Free 
Exercise of Religion, 10 3 Harv. L . Rev. 140 9 (1990) ; The Jews o f th e Unite d States , 1790-1840 , A 
Documentary History (Joseph L. Blau & Salo W Barro n eds., 1963) (in 3 volumes) [hereinafte r 1  Bla u 
& Barron , 2 Blau & Barron , and 3  Blau & Barron] ; Documents o f American History (Henr y Steele 
Commager ed. , 3d ed . 1947 ) (i n 2 volumes) [hereinafte r 1  Commager an d 2  Commager] ; Religious 
Liberty i n th e Suprem e Cour t (Terr y Eastlan d ed . 1993 ) [hereinafte r Eastland] ; 5  Th e Founders ' 
Constitution (Phili p B . Kurland 6 c Ralph Lerne r eds. , 1987 ) [hereinafte r Kurland] ; The Jew i n th e 
Modern World: A Documentary History (Pau l R. Mendes-Flohr 8c Jehuda Reinharz eds., 1980) [here-
inafter Mendes-Flohr 6>C  Reinharz]; The Federal and State Constitutions, Colonial Charters, and Other 
Organic Laws of the United States (Be n Perley Poore ed. , 2d ed . 1924) (i n 2 volumes) [hereinafte r 1 
Poore and 2 Poore]; 3 The Creeds of Christendom (Philip Schaff ed. , 3d ed. 1877) [hereinafte r Schaff] ; 
A Documentary History o f the Jews in the United States , 1654-1875 (Morri s U. Schappes ed., 1950) 
[hereinafter Schappes] ; Churc h an d Stat e i n America n Histor y (Joh n F . Wilso n &C  Donal d L . 
Drakeman eds., 2d ed. 1987) [hereinafter Wilson &c Drakeman]. 

2. Wood , Radicalism, supra note 1, at 230, 330; see id. at 229-43. 
3. Id . a t 325-47 ; see Hall, supra not e 1 , at 8 8 (givin g statistics) ; Hurst supr a not e 1 , at 3-3 2 

(criticizing the view of the nineteenth century as a time of laissez faire); 1 Thernstrom, supra note 1, at 
238 (giving statistics); cf. Daniel Bell, The Cultural Contradictions of Capitalism 54-80 (1978) (empha-
sizing the Protestant ethic). 

4. Se e Horwitz, supra note 1 , at 100; 1 Thernstrom, supra note 1 , at 243, 250-51; cf. Friedman, 
supra note 1, at 177-201 (discussing law and the economy in the early nineteenth century). 
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5. Gordo n S . Wood, Faux Populism, New Republic , Oct . 23, 1995, at 39 , 40 (reviewin g Robert 
H. Wiebe , Self-Rule : A  Cultural Histor y o f America n Democrac y (1995) ) [hereinafte r Wood , Popu-
lism]; see Friedman, supra note 1 , at 185-8 6 (discussin g limited taxing and spending); 1  Thernstrom, 
supra note 1, at 223-24 (on the Jeffersonian revolutio n in the federal government, cutting back federal 
taxing and spending). 

6. Compar e Trustee s o f Dartmout h Colleg e v . Woodward, 1 7 U.S. ( 4 Wheat.) 51 8 (1819 ) (th e 
contract clause of the U.S. Constitution protected private vested interests in a corporate charter ) with 
Charles River Bridge Co . v. Warren Bridge Co. , 36 U.S. (11 Pet.) 420 (1837 ) (th e grant o f a  charter 
should be construed narrowly in favor of the state so that the state can grant a subsequent charter to a 
competing company). See Hall, supra note 1, at 96-97; Horwitz, supra note 1 , at 109-39. 

7. Hurst , supra note 1, at 28; see Horwitz, supra note 1, at 99-102, 211-52. 
8. 4 1 U.S. (16 Pet.) 1  (1842), overruled by Erie R. Co. v. Tompkins, 304 U.S. 64 (1938); see Grant 

Gilmore, The Ages of American Law 30-36 (1977) ; Horwitz, supra note 1 , at 245-52. 
9. Wood , Radicalism, supra note 1, at 337, 340. 

10. Se e 1  Thernstrom, supr a not e 1 , at 324-27 ; Wood , Radicalism , supr a not e 1 , at 294 ; Zinn , 
supra note 1, at 95. The three states that did not by 1825 extend the franchise t o all white males were 
Rhode Island, Virginia, and Louisiana. 

11. Se e Thernstrom, supra note 1, at 251-53. 
12. Horwitz , supra note 1, at xvi. 
13. Se e id. a t 101 ; 1 Thernstrom, supr a not e 1 , a t 252-53 . Thes e disparitie s o f wealt h wer e a 

national phenomenon, but in the South they were most pronounced. See 1 Thernstrom, supra note 1, 
at 283-84. 

14. Se e Wood, Radicalism, supra note 1 , at 340 . Insofar a s the ide a (o r imagery) o f equalit y and 
democracy di d not matc h th e socia l reality, the idea (o f equality and democracy) itsel f helped justif y 
the contemporar y inequitabl e socia l arrangement s an d th e furthe r pursui t o f wealth . In general , the 
idea tha t equalit y alread y exist s (whe n i n fac t i t doe s not ) tend s t o legitimat e th e maintenanc e o f 
actual inequalities. Moreover, in this specific context , the largely judicial (a s opposed to legislative or 
executive) promotion o f economic development tended to obscure and mystify th e growing inequali-
ties o f wealt h an d power . I n general , whe n a  cour t issue s a  commo n la w decision , supposedl y 
grounded o n th e rule of law, the political and economic implications o f tha t action ar e less obvious 
than, for example , those of an overt legislative enactment t o increase taxes to fund a  public subsidy. 
See Horwitz, supra note 1, at 100-01 . 

15. Hatch , supra note 1, at 3. 
16. Th e Christianization o f African American s occurre d largel y in two stages . In the first , durin g 

the colonia l era , slaveholder s destroye d significan t element s o f th e traditiona l Africa n religiou s sys-
tems. In the second, starting in the late eighteenth century and continuing into the nineteenth century, 
Christianity fille d th e spiritua l void lef t b y th e first-stag e destruction . Africa n America n slave s were 
thus active participants in the Second Grea t Awakening . See Butler, supra note 1 , at 129-63 ; Hatch, 
supra note 1, at 102-13 . 

17. Se e Hudson & Corrigan, supra note 1, at 129-30; see also Marty, supra note 1, at 169. 
18. Se e McLoughlin, supr a not e 1 , at 4 , 10 ; cf. Hatch , supr a not e 1 , at 69-7 0 (o n th e Christia n 

movement). 
19. Se e Ahlstrom, supra note 1, at 441-42 (emphasizes Calvinist views of the Baptists). 
20. See , e.g., The Westminster Confession o f Faith (1647), reprinted in Schaff, supra note 1 , at 600, 

614 (individuals cannot escape their sinful nature), 623 (the individual, as sinful, cannot will or do any-
thing to gain salvation). 

21. Th e New Hampshire Baptist Confession (1833) , reprinted in Schaff, supra note 1, at 742, 743-44. 
22. Confessio n o f th e Free-Wil l Baptist s (1834 , 1868) , reprinted i n Schaff , supr a not e 1 , a t 749 , 

749-50, 753 (emphasis omitted). 
23. Th e Auburn Declaration (1837) , reprinted in Schaff, supra note 1, at 777, 780. 
24. McLoughlin , supra note 1, at 8. 
25. Id . at 10. 
26. Article s of Religion of the Reformed Episcopa l Church in America (1875) , reprinted in Schaff , 

supra note 1, at 814, 818. 
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27. Hatch , supra note 1, at 172-73 (quoting Barton W. Stone). 
28. Hatch , supra note 1 , at 172; see Hudson &  Corrigan, supra note 1 , at 138 ; Wood, Radicalism, 

supra note 1 , at 332. By 1844, the Methodist Episcopa l Church "was nearly one-half siz e larger than 
any other Protestant body." Hatch, supra note 1 , at 220; see Hudson &c Corrigan, supra note 1 , at 28 
(by 1820, Methodists and Baptists were the leading denominations). 

29. Se e Hatch, supra note 1, at 40-43; Wood, Radicalism, supra note 1, at 333. 
30. Se e Hatch, supra note 1, at 55; Hudson &c  Corrigan, supra note 1, at 135-38. 
31. Hudso n &C Corrigan, supra note 1, at 136 (quoting John McGee). 
32. Id . at 162. 
33. Id . at 18 2 (quoting the Unitarian Noah Worcester). Another preacher stated: "[T]he Bible, the 
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States is one of the "Christian countries"). 

52. Se e Zorach , 34 3 U.S . a t 311 ; Cohen, supr a not e 1 , a t 147-49 . Justice Black , dissentin g i n 
Zorach, wrote: 

Here th e sol e question i s whether New York can use its compulsory educatio n law s t o 
help religious sects get attendants presumably too unenthusiastic to go unless moved to 
do so by the pressure of this state machinery. That thi s is the plan, purpose, design and 
consequence of the New York program cannot be denied. The state thus makes religious 
sects beneficiaries o f its power to compel children to attend secular schools. 

343 U.S. at 318. 
53. Se e Gallaghe r v . Crow n Koshe r Supe r Marke t o f Massachusetts , Inc. , 36 6 U.S . 61 7 (1961 ) 

(emphasizing the establishment claus e claim) ; Braunfeld v . Brown, 366 U.S. 599 (1961 ) (emphasizin g 
the free exercis e claim); Two Guys from Harrison-Allentown , Inc . v. McGinley, 366 U.S. 582 (1961) 
(emphasizing the establishment clause claim); McGowan v. Maryland, 366 U.S. 420 (1961) (emphasiz-
ing the establishment clause claim). 

54. Se e McGowan, 366 U.S. at 431-45. 
55. Gallagher , 366 U.S. at 619-21; see also Braunfeld v. Brown, 366 U.S. 599 (1961). 
56. Se e Cohen, supra note 1, at 219-22. 
57. 37 0 U.S. 421, 422, 430 (1962). I draw background information o n this case from Cohen , supra 

note 1, at 165-77. 
58. Se e Cohen, supra note 1, at 168. 
59. Engel , 370 U.S. at 425-26, 430-31. 
60. Se e Cohen, supra note 1 , at vii, 244 (arguing that by the mid-1960s, Christianity no longer was 

the American public religion). 
61. Enge l v. Vitale, The New Republic (July 9, 1962) , reprinted in Eastland, supra note 1 , at 142 , 

142; see Brown v. Board of Education, 347 U.S. 483 (1954). 
62. Cohen , supra note 1, at 171. 
63. I n the Name of Freedom, Wall Street Journal (June 27, 1962), reprinted in Eastland, supra note 

1, at 138 , 138. But cf. Prayer Is Personal, New York Times (June 27, 1962), reprinted in Eastland, supra 
note 1, at 137 (supporting the decision despite the critical public reaction). 
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64. Se e Cohen, supra note 1 , at 171-77 , 211. Sachar writes: "In 196 2 alone, a group o f Southern 
and Republica n congressme n sponsore d forty-nin e separat e constitutiona l amendment s t o permi t 
school prayer." Sachar, supra note 1, at 796. 

65. Se e 374 U.S. 203, 206-10 (1963 ) (Schempp was a companion case with Murray v. Curlett; see 
id. at 203 n.*, 211). 

66. Id . at 213 (quoting Zorach v. Clauson, 343 U.S. 306, 313 (1952)). 
67. Schempp , 374 U.S. at 216 (quoting Everson v. Board of Education, 330 U.S. 1,15 (1947)) . 
68. Schempp , 374 U.S. at 222. 
69. 37 4 U.S. 398 (1963). 
70. Befor e Sherbert , the Court had not held any governmental action to be unconstitutional solely 

under the free exercis e clause . Previous case s that foun d governmenta l action s inconsisten t wit h the 
free exercis e clause always involved free speec h claims as well. See, e.g., Cantwell v. Connecticut, 310 
U.S. 296 (1940). 

71. Se e Sherbert, 374 U.S. at 399-401, 403, 406-09. 
72. 40 3 U.S. 602, 612-13 (1971) (quoting Walz v. Tax Commission, 397 U.S. 664, 674 (1970)). 
73. 40 6 U.S. 205, 220 (1972) ; see id. at 221-29. The Cour t wrote : "But to agre e that religiously 

grounded conduc t mus t ofte n b e subject t o th e broad police power o f the Stat e is not t o den y tha t 
there ar e areas o f conduc t protecte d b y the Fre e Exercise Claus e o f the Firs t Amendment an d thu s 
beyond the power of the State to control, even under regulations of general applicability." Id. at 220. 

74. Se e Sullivan, supra note 1 , at 215; see also McConnell, supra note 1 , at 127-2 8 (summarizin g 
free exercise cases from 196 3 to 1990). 

75. Se e Frazee v. Illinois Department of Employment Security, 489 U.S. 829 (1989) (holding unconsti-
tutional the denial of unemployment benefits to a Christian who refused to work on Sundays but did not 
belong to an established church or sect); Hobbie v. Unemployment Appeals Commission of Florida, 480 
U.S. 136 (1987) (holding unconstitutional the denial of unemployment benefits to a convert to Seventh-
day Adventism); Thomas v. Review Board of the Indiana Employment Securit y Division, 450 U.S. 707 
(1981) (holdin g unconstitutiona l th e denia l o f unemploymen t benefit s t o a  Jehovah's Witnes s wh o 
refused to continue to work in a munitions factory because of his religious objections to war). 

76. 45 5 U.S. 252 (1982). 
77. 46 1 U.S. 574 (1983). 
78. Se e 475 U.S . 503, 507-10 (1986) . After th e Cour t decide d Goldman , Congres s passed a  law 

that effectively se t aside the Air Force regulation at issue. See Pub. L. 100-180, 100th Cong., 1st Sess. 
(1987); Kennet h L . Karst , Th e Firs t Amendment , Th e Politic s o f Religio n an d th e Symbol s o f 
Government, 27 Harv. C.R.-C.L. L. Rev. 503, 507 (1992). 

79. Lyng , 485 U.S. 439 (1988) ; Bowen, 476 U.S . 693 (1986) . In Bowen, a  Native American con -
tended that according to his religious beliefs, the assignment of a Social Security number to his daugh-
ter would rob her of spiritual power. The Court held that a  federal mandate to have a Social Security 
number before receivin g certain federa l benefit s di d not violate the free exercis e clause . In Lyng, the 
Court hel d tha t timbe r harvesting an d road buildin g on national fores t land s tha t ha d bee n used fo r 
Native American religious practices did not violate the free exercise clause. With regard to doctrine, in 
Bowen a plurality applied a reasonableness test , and in Lyng a majority held that the compelling state 
interest test was inappropriate. See Lyng, 485 U.S. at 450-51. 

80. Se e 482 U.S. 342, 349-50 (1987) . For a discussion (includin g analyses of lower court cases) of 
the rights of Jewish prisoner s t o wea r beard s an d yarmulke s an d t o ea t koshe r food , se e Abraha m 
Abramovsky, First Amendment Rights of Jewish Prisoners: Kosher Food, Skullcaps, and Beards, 21 Am. 
J. Crim. L. 241 (1994). 

81. Se e 494 U.S. 872, 877-79 (1990) . The Smith Court wrote: 

[A] State would b e "prohibiting th e fre e exercis e [o f religion]" if it sough t t o ba n suc h 
acts or abstentions only when they are engaged in for religious reasons, or only because 
of the religious belief that they display. It would doubtless be unconstitutional, for exam-
ple, to ban the casting of "statues tha t ar e to b e used for worship purposes," or to pro-
hibit bowing down before a golden calf. 

Id. at 877-78 ; see Williams & Williams, supra note 1 , at 847-4 8 (commentin g o n the Smith Court' s 
emphasis on governmental intent). 
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82. 49 4 U.S. at 890; see id. at 883. 
83. Religiou s Freedom Restoration Ac t of 1993 , Pub. L. 103-141 , Nov. 16 , 1993, 107 Stat . 1488 

(codified a t 42 U.S.C. §§ 2000bb to 2000bb-4 (1994)) (reinstating the compelling state interest test for 
laws of general applicability infringing fre e exercis e rights); see Jay S. Bybee, Taking Liberties With the 
First Amendment: Congress , Section 5 , and the Religious Freedom Restoration Act , 48 Vand . L . Rev. 
1539 (1995) . Just recently , the Fift h Circui t Cour t o f Appeal s hel d tha t th e ac t (RFRA ) i s constitu -
tional. See Flores v. City of Boerne, 1996 WL 23205 (5t h Or. Jan. 23, 1996). This case certainly will 
not be the only or the last word on the subject. 

84. I n Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 11 3 S.Ct. 2217 (1993), the Court 
held that the compelling state interest test still applied to a governmental action (city ordinances) that 
was intende d t o discriminat e agains t a  particula r religion , Santeria . Santeri a i s a  fusio n o f Roma n 
Catholicism and the traditiona l African religio n o f the Yoruba people. The Cour t conclude d tha t th e 
state actio n violate d th e fre e exercis e clause . I n tw o othe r subsequen t case s raisin g fre e exercis e 
claims, the Court held governmental actions unconstitutional but not specifically under the free exer -
cise clause. In Lamb's Chapel v. Center Moriches Union Free School District, 11 3 S.Ct. 2141 (1993), a 
school district denied a Christian church access to school premises. The church sought to show a film, 
for religiou s purposes , dealin g wit h famil y an d child-rearin g issues . Although th e churc h raise d fre e 
speech and free exercis e claims, the Court focused o n free speech in holding the governmental action 
unconstitutional. I n Rosenberge r v. Rectors and Visitors o f the University o f Virginia, 11 5 S.Ct . 251 0 
(1995), the Court held that the University of Virginia had violated the first amendment by withholding 
payment for a student publication because it was Christian. As in Lamb's Chapel, though, a free exer-
cise claim was intermingled with a free speech claim, and the Court focused o n free speech in holding 
the state action unconstitutional. 

85. Se e 449 U.S . 39, 41-42 (1980) . The stat e ha d asserte d a  secula r purpose i n th e tex t o f th e 
statute itself , but the Cour t conclude d tha t suc h an avowal could not overcom e the plainly religious 
purpose behind the posting of the Ten Commandments. 

86. Se e 463 U.S. 388, 391 (1983); see also id. at 408-11 (Marshall , J., dissenting). In distinguishing 
this case from Committee for Public Education & Religious Liberty v. Nyquist, 413 U.S. 756 (1973), the 
Mueller majorit y emphasize d tha t th e dispute d statut e allowe d al l parent s t o clai m th e deduction , 
while the statute in Nyquist allowed only parents with children in nonpublic schools to claim an oth-
erwise similar tax deduction. Mueller, 463 U.S. at 398-99. 

87. Se e Mueller, 463 U.S. at 405, 408-09 (Marshall , J., dissenting). 
88. Se e id. at 394. 
89 46 3 U.S. 783, 786 (1983) . In dissent , Justice Brennan wrote tha t "i f the Cour t wer e to judge 

legislative praye r throug h th e unsentimenta l ey e o f ou r settle d doctrine , i t woul d hav e t o strik e i t 
down as a clear violation of the Establishment Clause. " Id. at 796 (Brennan, J., dissenting). For a case 
decided befor e Lemo n i n whic h th e Cour t emphasize d histor y o r tradition , se e Walz v . Tax Com -
mission, 397 U.S. 664 (1970 ) (upholdin g th e constitutionality o f granting churche s exemptions fro m 
property taxes). 

90. Marsh , 463 U.S. at 792 (quoting Zorach v. Clauson, 343 U.S. 306, 313 (1952)). 
91. Marsh , 463 U.S. at 823 n.2 (Stevens, J., dissenting). This particular prayer was given to the leg-

islature i n 1978 . According t o th e majority , th e chaplai n stoppe d referrin g explicitl y t o Jesus Chris t 
after a Jewish legislator complained in 1980. See id. at 793 n.14. 

92. 46 5 U.S. 668, 671 (1984). 
93. Id . at 674, 679. 
94. Id . at 680-81 . The Court also added confusion t o the precise meaning of the purpose prong 

in th e Lemo n test . Th e Cour t insiste d tha t a  governmenta l actio n faile d thi s pron g onl y i f i t wa s 
"motivated wholl y b y religious considerations. " Id . a t 68 0 (emphasi s added) . In case s bot h befor e 
and afte r Lynch , th e Cour t interprete d th e purpos e pron g differently . Fo r example , i n Ston e v . 
Graham, 449 U.S. 39 (1980) , the legislature had explicitl y articulated a  secular purpose fo r th e dis-
puted statute , bu t th e Cour t nonetheles s hel d tha t th e statut e ha d n o secula r purpose . The Cour t 
took a  similar approach , disregardin g th e legislature' s state d purpose , in Edward s v. Aguillard, 482 
U.S. 578 (1987). 

95. Se e Lynch, 465 U.S. at 683-85. 
96. O'Conno r wrote: 
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The Establishmen t Claus e prohibit s governmen t fro m makin g adherenc e t o a  religion 
relevant in any way to a  person's standing in the political community. Government can 
run afoul o f that prohibition in two principal ways. One is excessive entanglement with 
religious institutions, which may interfere with the independence of the institutions, give 
the institutions access to government o r governmental powers not fully share d by non-
adherents of the religion, and foster the creation of political constituencies defined along 
religious lines. The second and more direct infringement i s government endorsement o r 
disapproval o f religion . Endorsemen t send s a  messag e t o nonadherent s tha t the y ar e 
outsiders, not ful l member s o f the political community , and an accompanying message 
to adherent s tha t the y ar e insiders , favore d member s o f th e politica l community . 
Disapproval sends the opposite message. 

Id. at 687-88 (O'Connor , J., concurring). 
97. See , e.g., id. at 690 (O'Connor, J., concurring). 
98. See , e.g., Lee v. Weisman, 11 2 S.Ct. 2649 , 2665 n.9 (1992 ) (Blackmun , J., concurring) ; id. at 

2676 (Souter , J., concurring). Regardless of the correct interpretation o f the endorsement test , Justice 
O'Connor rathe r remarkably conclude d i n Lynch that th e "display of the crech e . . . canno t fairl y be 
understood t o conve y a  message o f governmen t endorsemen t o f religion." Lynch, 465 U.S . at 69 3 
(O'Connor, J., concurring). 

99. See , e.g., Corporation of the Presiding Bishop of the Church of Jesus Christ of Latter-day Saints 
v. Amos, 483 U.S. 327 (1987) (under the Lemon test, the Court upheld the Title VII exemption of reli-
gious organizations for employment discrimination on the basis of religion in connection with secular 
nonprofit activities) ; Edwards v. Aguillard, 482 U.S. 578 (1987) (under the Lemon test, the Court held 
unconstitutional a statute requiring the teaching of creation science whenever evolution is taught). 

100. 49 2 U.S. 573, 578 (1989). 
101. Se e id. at 592-94. 
102. Th e plurality argued that the four dissenters in Lynch actually had accepted the endorsement 

test, as articulated in O'Connor's Lynch concurrence. See Allegheny County, 492 U.S. at 595-97 (plu-
rality). 

103. Id . at 659 (Kennedy, J., concurring and dissenting) (quoting Lynch, 465 U.S. at 678). 
104. Lynch , 465 U.S. at 671; see Allegheny County, 492 U.S. at 598-602. 
105. Alleghen y County, 492 U.S. at 598. 
106. Se e id. at 613-21. 
107. 11 2 S.Ct. 2649 (1992). 
108. I  drew these facts fro m fou r sources : Weisman, 11 2 S.Ct. a t 2652-54; Henry J. Reske, And 

May God Bless, 78 A.B.A. J. 47 (Feb. 1992); telephone interview with Daniel Weisman (Feb. 8, 1996); 
telephone interview with Henry J. Reske, reporter wit h th e A.B.A. J. (Aug . 17 , 1993). The Weisman 
Court raised the question of why the principal chose a rabbi, but the Court then stated that the record 
did not resolve this matter. Weisman, 112 S.Ct. at 2655. 

109. Telephon e interview with Daniel Weisman (Feb. 8,1996). 
110. Th e pamphlet , entitle d Guideline s for Civi c Occasions, recommended tha t "publi c prayers a t 

nonsectarian civic ceremonies be composed with 'inclusiveness and sensitivity.'" Weisman, 112 S.Ct. at 
2652. 

111. Th e Cour t wrote : "We can decide the cas e without reconsiderin g th e genera l constitutiona l 
framework b y which public schools' efforts t o accommodate religion are measured. Thus we do not 
accept the invitation . .. to reconsider our decision in Lemon." Id. at 2655. 

112. Id . (quoting Lynch, 465 U.S. at 678). 
113. Justic e Blackmun's concurrence supports this reading of the majority opinion : 

The Cour t hold s tha t th e graduatio n praye r i s unconstitutiona l becaus e th e Stat e "i n 
effect require d participatio n i n a  religiou s exercise. " Althoug h ou r precedent s mak e 
clear tha t proo f o f governmen t coercio n i s no t necessar y t o prov e a n Establishmen t 
Clause violation, it is sufficient. Governmen t pressure to participate in a religious activ-
ity is an obvious indication that the government is endorsing or promoting religion. 

Weisman, 112 S.Ct. at 2664 (Blackmun, J., concurring). 
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114. Id . at 2683 (Scalia, J., dissenting). 
115. Id . at 2658; see id. at 2659 (discussing peer pressure among adolescents). 
116. Id . at 2658-59. 
117. 11 3 S.Ct . 2462 , 2466 (1993) . In Board o f Education o f Kiryas Joel Village School District v. 

Grumet, 114 S. Ct. 2481, 2491 (1994), the Court emphasized that governmental power "must be exer-
cised i n a  manner neutra l t o religion. " Indeed , a t on e point , th e Cour t wrot e tha t th e statut e wa s 
unconstitutional because it failed "the test of neutrality." Id. at 2494. 

118. 11 5 S.Ct. 2510, 2521 (1995). 
119. Se e id. at 2521-22; cf. Ira C. Lupu, The Lingering Death of Separationism, 62 Geo. Wash. L. 

Rev. 230, 256 (1994) (recent cases reveal the triumph of the neutrality-based view of religion clauses). 
120. 11 5 S.Ct. 2440, 2450 n.3 (1995). 
121. Id . at 2452 (O'Connor, J., concurring). 
122. Id . at 2455 (quotin g W. Keeton e t al. , Prosser and Keeton on The Law of Torts 175 (5th ed. 

1984)). 
123. Pinette , 115 S.Ct. at 2466 & n.5 (Stevens, J., dissenting). 
124. Mar k Tushnet, "Of Church and State and the Supreme Court": Kurland Revisited, 1989 S. Ct. 

Rev. 373, 381. 
125. Wisconsi n v. Yoder, 406 U.S. 205, 210 (1972) . The Cour t added tha t "th e Amish communi-

ties singularly parallel and reflect man y of the virtues of Jefferson's idea l of the 'sturdy yeoman' who 
would form th e basis of what he considered as the ideal of a democratic society." Id. at 225-26. But 
cf. id. at 246-47 (Douglas, J., dissenting) (questions the majority's reliance on idyllic agrarianism). 

126. Id . at 216, 222-24. Moreover, the Court explicitly stressed the long history of the Amish (as 
Christians) as significant t o the decision: "It cannot be overemphasized that we are not dealing with a 
way of life and mode of education by a group claiming to have recently discovered some 'progressive' 
or more enlightened process for rearing children for modern life. " Id. at 235. The Cour t emphasize d 
that "the Amish community has been a highly successful socia l unit within our society." Id. at 222. 

127. Th e Amish, however, do not always win. See, e.g., United States v. Lee, 455 U.S. 252 (1982). 
128. 47 5 U.S. 503, 508 (1986). 
129. Se e id. at 525 (Blackmun , J., dissenting); Roy A. Rosenberg, The Concis e Guid e to Judaism 

124-25 (1990) (discussing the importance of a yarmulke). 
130. 49 4 U.S. 872, 890 (1990). After Smith , Congress acted to statutorily reinstate the compelling 

state interest test for laws of general applicability infringing free exercise rights. See Religious Freedom 
Restoration Ac t o f 1993 , Pub. L. 103-141 , Nov. 16 , 1993, 107 Stat . 148 8 (codifie d a t 4 2 U.S.C §§ 
2000bb to 2000bb-4 (1994)). 

131. Th e Court wrote: "The free exercise of religion means, first and foremost, the right to believe 
and profess whatever religious doctrine one desires. Thus, the First Amendment obviously excludes all 
'governmental regulatio n o f religiou s belief s a s such.' " Smith , 49 4 U.S . at 87 7 (quotin g Sherber t v . 
Verner, 374 U.S. 398, 402 (1963)). 

132. Se e Marci A . Hamilton , Th e Belief/Conduc t Paradig m i n th e Suprem e Court' s Fre e Exercise 
Jurisprudence: A Theological Account of the Failure to Protect Religious Conduct, 54 Ohio St . LJ. 713 
(1993). Hamilton note s tha t man y other commentator s attemp t t o downpla y th e importance o f the 
belief/conduct dichotomy . See id. at 721 & n.30. 

133. Smith , 494 U.S. at 888. 
134. Id . at 88 5 (quotin g Lyng v. Northwest India n Cemeter y Protective Assn., 485 U.S. 439, 451 

(1988)). 
135. Se e Lyng, 485 U.S. 439 (1988) ; Goldman, 475 U.S. 503 (1986) ; Williams &  Williams, supra 

note 1 , at 811-13 , 828-34, 846-47 (emphasizin g the Court's protection o f volitionalist religions); see 
also Tribe, supra note 1 , at 1160-61 (the most fundamental principl e that the Court has discovered in 
the religio n clause s i s voluntarism : religiou s belief s an d practice s shoul d b e base d o n voluntar y 
choices, not governmenta l influence) ; Sandel , supra not e 1 , at 85-8 6 (th e Cour t an d commentator s 
rely on a voluntarist justification for religious liberty). While the Smith Court stressed the religious sig-
nificance o f individua l choice—whic h i s especiall y importan t i n American Protestantism—i t i s worth 
noting tha t th e autho r o f the majorit y opinio n (Justic e Scalia ) and anothe r membe r o f th e majorit y 
(Justice Kennedy) are Roman Catholic. 
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136. Fo r example, the Court wrote: 

Assuming, a s we must , tha t th e prayers wer e offensiv e t o th e studen t an d th e paren t 
who now object, the intrusion was both real and, in the context of a secondary school, a 
violation o f the objectors ' rights . That th e intrusion was in the cours e of promulgating 
religion tha t sough t t o be civic or nonsectarian rathe r than pertaining to on e sec t does 
not lessen the offense o r isolation to the objectors . At best i t narrows their number, at 
worst increases their sense of isolation and affront . 

Weisman, 112 S.Ct. 2649, 2659 (1992). 
137. Id . a t 2658; see id. a t 265 6 (religiou s belief s an d choice s are within th e private sphere) ; see 

also id. at 2657-58 (a fuller discussion of the free exercise and establishment clauses). 
138. 47 2 U.S. 38, 41-42, 50, 52-54 (1985) (emphasis added in the indented quotation). 
139. Abingto n School District v. Schempp, 374 U.S. 203 (1963). 
140. Enge l v. Vitale, 370 U.S. 421 (1962). 
141. McCollu m v. Board of Education, 333 U.S. 203 (1948). 
142. Epperso n v. Arkansas, 393 U.S. 97 (1968). 
143 Lemo n v. Kurtzman, 403 U.S. 602 (1971). 
144. Committe e for Public Education St Religious Liberty v. Nyquist, 413 U.S. 756 (1973). 
145 Ston e v. Graham, 449 U.S. 39 (1980). 
146. Larso n v. Valente, 456 U.S. 228 (1982). 
147. Aguila r v. Felton, 473 U.S. 402 (1985). 
148. Wallac e v.Jaffree, 47 2 U.S. 38(1985). 
149. Edward s v. Aguillard, 482 U.S. 578 (1987). 
150. Count y of Allegheny v. American Civil Liberties Union, 492 U.S. 573 (1989). 
151. Le e v. Weisman, 112 S.Ct. 2649 (1992). 
152. Everso n v. Board of Education, 330 U.S. 1 (1947). 
153. Zorac h v. Clauson, 343 U.S. 306 (1952). 
154. Gallaghe r v. Crown Kosher Super Market o f Massachusetts, Inc. , 366 U.S. 617 (1961) ; Two 

Guys from Harrison-Allentown , Inc . v. McGinley, 366 U.S. 582 (1961) ; McGowan v . Maryland, 366 
U.S. 420 (1961). 

155. Boar d of Education v. Allen, 392 U.S. 236 (1968). 
156. Wal z v. Tax Commission, 397 U.S. 664 (1970). 
157. Widma r v. Vincent, 454 U.S. 263 (1981). 
158. Muelle r v. Allen, 463 U.S. 388 (1983). 
159. Mars h v. Chambers, 463 U.S. 783 (1983). 
160. Lync h v. Donnelly, 465 U.S. 668 (1984). 
161. Corporatio n o f th e Presidin g Bisho p o f th e Churc h o f Jesus Chris t o f Latter-da y Saint s v. 

Amos, 483 U.S. 327 (1987). 
162. Zobres t v. Catalina Foothills School District, 113 S.Ct. 2462 (1993). 
163. Capito l Square Review and Advisory Board v. Pinette, 115 S.Ct. 2440 (1995). 
164. Rosenberge r v. Rectors and Visitors of the University of Virginia, 115 S.Ct. 2510 (1995). 
165. 47 2 U.S. 703 (1985). 
166. Se e Gallaghe r v . Crown Koshe r Supe r Marke t o f Massachusetts , Inc. , 366 U.S . 617 (1961) 

(emphasizing the establishmen t claus e claim) ; Braunfeld v . Brown, 366 U.S. 599 (1961 ) (emphasizin g 
the free exercis e claim) ; Two Guys from Harrison-Allentown , Inc . v. McGinley, 366 U.S. 582 (1961) 
(emphasizing the establishment clause claim); McGowan v. Maryland, 366 U.S. 420 (1961) (emphasiz-
ing the establishment clause claim). 

167. Se e Thornton, 472 U.S. at 709-10. 
168. Th e Court wrote that the issue was "whether a state statute that provides employees with the 

absolute righ t no t t o wor k o n thei r chose n Sabbat h violate s th e Establishmen t Claus e o f th e Firs t 
Amendment." Id. at 704-05 (emphasi s added). Then, in (mis)describing the statute, the Court wrote: 
"The statute arms Sabbath observers with an absolute and unqualified righ t not to work on whatever 
day they designate as their Sabbath." Id. at 708-09 (emphasi s added). 
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169. Morri s N. Kertzer, What Is a Jew? 151 (1953) (emphasis in the original); see Rosenberg, supra 
note 129 , at 13 , 126 (on the Jewish Sabbath) ; Sandel, supra note 1 , at 8 9 (criticize s Thornton fo r it s 
conception of the Sabbath); cf. McConnell, supra note 1 , at 12 5 (criticizes Justice O'Connor's concur -
rence in Thornton for its conception of the Sabbath). 

170. 48 9 U.S. 829, 833 (1989). 

NOTES T O CHAPTE R I O 

1. M y approac h t o powe r i s heavil y influence d b y th e work s o f Miche l Foucaul t an d Pierr e 
Bourdieu. See , e.g., Michel Foucault , Disciplin e an d Punis h (Ala n Sherida n trans. , 1977 ) [hereinafte r 
Foucault, Disciplin e an d Punish] ; Michel Foucault , Th e Histor y o f Sexualit y (Rober t Hurle y trans. , 
1978) [hereinafte r Foucault , History of Sexuality]; Michel Foucault, Truth and Power, in The Foucault 
Reader 51 (Paul Rabinow ed. , 1984) ; Michel Foucault, Two Lectures, in Power/Knowledge 7 8 (1980) 
[hereinafter Foucault , Two Lectures]; Michel Foucault, How Is Power Exercised?, reprinted in Hubert L. 
Dreyfus &c  Paul Rabinow, Michel Foucault: Beyond Structuralism and Hermeneutics 216 (2d ed. 1983) 
[hereinafter Foucault , Ho w Is] ; Michel Foucault , Wh y Stud y Power : Th e Questio n o f th e Subject , 
reprinted i n Huber t L . Dreyfu s 8 c Pau l Rabinow , Miche l Foucault : Beyon d Structuralis m an d 
Hermeneutics 208 (2d ed. 1983) [hereinafte r Foucault , Why Study Power]. For an outstanding synthe-
sis o f Foucault' s work , se e Huber t L . Dreyfu s &  Pau l Rabinow , Miche l Foucault : Beyon d 
Structuralism an d Hermeneutic s (2 d ed . 1983) , and fo r a n excellen t collectio n o f essay s critiquin g 
Foucault, se e Foucault : A  Critical Reader (Davi d Couzen s Ho y ed. , 1986) . On Bourdieu , se e Pierre 
Bourdieu, In Othe r Words : Essays Towards a  Reflexive Sociolog y (Matthe w Adamson trans. , 1990) 
[hereinafter Bourdieu , In Other]; Pierre Bourdieu, Language and Symbolic Power (Gino Raymond & 
Matthew Adamso n trans. , 1991 ) [hereinafte r Bourdieu , Language] ; Pierr e Bourdieu , Th e Logi c o f 
Practice (Richard Nice trans., 1990) [hereinafte r Bourdieu , Logic]; Pierre Bourdieu &C  Loi'c Wacquant, 
The Purpose of Reflexive Sociology, in An Invitation to Reflexive Sociology 61 (1992). For useful intro-
ductions to Bourdieu, see John B. Thompson, Introduction, in Bourdieu, Language, supra, at 1 ; Loi'c 
J.D. Wacquant, Toward a Social Praxeology: The Structure and Logic of Bourdieu's Sociology, in Pierre 
Bourdieu 8t  Loi' c J.D. Wacquant, A n Invitation t o Reflexiv e Sociolog y 1  (1992) . For a  collection of 
essays on Bourdieu, see Bourdieu: Critical Perspectives (Crai g Calhoun e t al . eds., 1993). Some other 
helpful source s o n understandin g th e postmoder n concep t o f powe r includ e th e following : Joh n 
Brenkman, Cultur e an d Dominatio n (1987) ; Nancy Fraser , Unrul y Practices : Power , Discourse , and 
Gender i n Contemporar y Socia l Theory (1989) ; Allan C . Hutchinson , Dwellin g o n th e Threshold : 
Critical Essays on Modern Lega l Thought (1988) ; Duncan Kennedy, Sexy Dressing Etc. (1993); Jana 
Sawicki, Disciplining Foucault : Feminism, Power, and the Body (1991) ; Thomas E. Wartenberg, The 
Forms of Power (1990); Rethinking Power (Thomas E. Wartenberg ed., 1992). 

Some socia l and lega l theorists studyin g subcultures , including lega l culture , have produced 
some interesting recent works on power. See Dick Hebdige, Subculture: The Meaning of Style (1979); 
James C. Scott, Domination an d the Arts of Resistance: Hidden Transcripts (1990) ; Patricia Ewick 8c 
Susan S. Silbey, Conformity, Contestation, and Resistance: An Account of Legal Consciousness, 26 New 
Eng. L. Rev. 731 (1992); Sally Engle Merry, Culture, Power, and the Discourse of Law, 37 N.Y.L. Sch. 
L. Rev. 209 (1992) ; Susan Silbey, Making a Place for Cultural Analyses of Law, 17 Law &C Soc. Inquiry 
39 (1992). 

The stud y an d theor y o f powe r i s sometime s referre d t o a s "cratology. " Se e J.M. Balkin , 
Understanding Legal Understanding: The Legal Subject and the Problem of Legal Coherence, 10 3 Yale 
LJ. 105,167 n.126 (1993). 

2. Helpfu l source s on postmodernism includ e the following: Zygmunt Bauman , Intimations of 
Postmodernity (1992) ; Steven Connor, Postmodernist Culture (1989); David Harvey, The Condition of 
Postmodernity (1989) ; Fredric Jameson, Postmodernism , or , Th e Cultura l Logi c o f Lat e Capitalis m 
(1991); Jean-Francoi s Lyotard , Th e Postmoder n Condition : A  Repor t o n Knowledg e (Geof f 
Bennington 8>C  Brian Massumi trans., 1984); Feminism/Postmodernism (Lind a J. Nicholson ed. , 1990); 
Roy Boyne &C  Ali Rattansi, The Theory and Politics of Postmodernism: By Way of an Introduction, in 
Postmodernism an d Societ y 1  (Ro y Boyne 6>C  Al i Rattansi eds. , 1990) ; Stephen Crook , Th e End of 
Radical Socia l Theory? Notes o n Radicalism, Modernism an d Postmodernism, i n Postmodernis m an d 
Society 46 (Roy Boyne Sc Ali Rattansi eds., 1990). 
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3. Fraser , supra note 1, at 26; see Stephen M. Feldman, Diagnosing Power: Postmodernism in Legal 
Scholarship and Judicial Practice (With an Emphasis on the Teague Rule Against New Rules in Habeas 
Corpus Cases), 88 Nw. U. L. Rev. 1046 (1994) [hereinafte r Feldman , Diagnosing Power]; Stephen M. 
Feldman, The Persistence of Power and the Struggle for Dialogic Standards in Postmodern Constitutional 
Jurisprudence: Michelman, Habermas , and Civi c Republicanism, 8 1 Geo . L.J . 2243 , 2258-6 6 (1993 ) 
[hereinafter Feldman, The Persistence of Power]. 

4. Som e books on antisemitism and Jewish history that I rely upon in this chapter include the fol-
lowing: Zygmunt Bauman, Modernity and the Holocaust (1989) ; Naomi W. Cohen, Jews in Christian 
America: Th e Pursui t o f Religiou s Equalit y (1992) ; Leonard Dinnerstein , Antisemitis m i n Americ a 
(1994); Benjamin Ginsberg , Th e Fata l Embrace : Jews an d th e Stat e (1993) ; Arthur Hertzberg , Th e 
Jews i n Americ a (1989) ; Pau l Johnson, A  Histor y o f th e Jews (1987) ; Willia m Nicholls , Christia n 
Antisemitism (1993) ; Nathan Perlmutter & Ruth Ann Perlmutter, The Real Anti-Semitism in America 
(1982); Harold E. Quinley & Charles Y. Glock, Anti-Semitism in America (1979); Howard M. Sachar, 
A History of the Jews in America (1992) ; Charles E. Silberman, A Certain People: American Jews and 
Their Lives Today (1985) ; Antisemitism in America Today (Jerome A. Chanes ed. , 1995) [hereinafte r 
Chanes]. 

5. Se e Bourdieu, Language, supra note 1  (language is a means of communication an d a medium 
of power). Foucault writes: 

[I]n any society, there are manifold relation s of power which permeate, characterise and 
constitute the social body, and these relations of power cannot themselves be established, 
consolidated no r implemente d withou t th e production , accumulation , circulatio n an d 
functioning o f a discourse. 

Foucault, Tw o Lectures, supra not e 1 , at 93 . Another typ e o f symboli c power i s art . Se e Bourdieu, 
Language, supra note 1, at 164. 

6. I n Austinian terms, utterances (o r speech acts) are performatives becaus e they have illocution-
ary and perlocutionary force . Illocutionary forc e arise s from a n ac t don e in uttering—for example , a 
promise or a threat. Perlocutionary force arise s when an utterance has an effect o n others—for exam-
ple, embarrassment or fright. Se e J.L. Austin, Performative-Constative, i n The Philosophy of Language 
13 (John Searl e ed. , 1971) ; John Searle , Introduction, i n The Philosophy o f Language 1  (John Searle 
ed., 1971). 

7. Foucault , Histor y o f Sexuality , supr a not e 1 , a t 101 . Foucault adds : "[Discourse ] reinforce s 
[power], but also undermines and exposes it, renders it fragile and makes it possible to thwart it." Id.; 
see Richard J. Bernstein, Foucault: Critique as a Philosophic Ethos, in The New Constellation 142 , 160 
(1991). Critica l rac e theorist s emphasiz e th e significan t powe r o f speech . Fo r example , Charle s 
Lawrence writes : "[R]acis t speec h construct s th e socia l realit y tha t constrain s th e libert y o f non -
whites because of their race." Charles R. Lawrence, If He Hollers Let Him Go: Regulating Racist Speech 
on Campus , 199 0 Duke L.J . 431, 444; cf. Patrici a J. Williams , The Alchemy o f Race and Right s 6 1 
(1991) (the legacy of slavery and Jim Crow exists in the "powerful an d invisibly reinforcing structure s 
of thought, language, and law"). 

8. Merry , supra note 1 , at 217; see id. at 217-18. To be clear , I do not mea n to sugges t tha t al l 
words or forms of language are equally constraining or coercive. Without suggesting that words have 
force totally apart from the context of their use, we can still recognize that different linguisti c practices 
may be more coercive and violent than others . For example, hate speech is usually more violent and 
harmful tha n sayin g "Hello. " Se e Richar d Delgado , Word s Tha t Wound : A  Tort Actio n fo r Racia l 
Insults, Epithets , an d Name-calling , 1 7 Harv . C.R.-CL . L . Rev . 13 3 (1982) ; Mar i Matsuda , Publi c 
Response to Racist Speech: Considering the Victim's Story, 87 Mich. L. Rev. 2320 (1989). But cf. R.A.V. 
v. City of St. Paul, 112 S. Ct. 2538 (1992) (holds unconstitutional an ordinance punishing hate speech). 
Moreover, differen t linguisti c practices ar e associate d wit h differen t socia l practices , som e o f which 
also are more coercive and violent than others. For example, the Supreme Court's linguistic practices 
sometimes are associated with social practices—such as capital punishment—that ar e of the more vio-
lent variety. 

9. Se e Linda J. Nicholson , Introduction , i n Feminism/Postmodernis m 1 , 1 1 (Lind a J. Nicholso n 
ed., 1990); see also Wartenberg, supra note ,  at 135 . Adam Thurschwell focuses o n two forms o f vio-
lence inheren t i n lega l discourse : direc t violenc e triggere d b y lega l rhetori c an d th e destructio n o f 
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meaning. Se e Adam Thurschwell , Readin g th e Law , i n Th e Rhetori c o f La w 27 5 (Austi n Sara t 6 c 
Thomas R. Kearns eds., 1994); see also Kennedy, supra note 1, at 181 ("The stage for the play of signi-
fiers is sometimes a killing field"). The legal theorist who perhaps has most clearly focused on the vio-
lence o f language i s Robert Cover . See , e.g., Rober t M . Cover , Foreword: Nomos and Narrative, 97 
Harv. L. Rev. 4 (1983); Robert M. Cover, Violence and the Word, 95 Yale LJ. 1601 (1986). 

10. Se e Hans-Georg Gadamer, Truth and Method (Joe l Weinsheimer & Donald G. Marshall trans., 
2d rev. ed. 1989) ; Feldman, Diagnosing Power, supra note 3 , at 1060-65 ; Stephen M. Feldman, The 
New Metaphysics: The Interpretive Turn in Jurisprudence, 76 Iowa L. Rev. 661, 681-90 (1991). 

11. Wit h regard to how prejudices enable understanding, Gadamer writes: "[T]he historicity of our 
existence entails that prejudices, in the literal sense of the word, constitute the initial directedness of 
our whol e abilit y t o experience . Prejudice s ar e biase s o f ou r opennes s t o th e world. " Hans-Geor g 
Gadamer, Th e Universalit y o f th e Hermeneutica l Problem , i n Jose f Bleicher , Contemporar y 
Hermeneutics 13 3 (1980 ) [hereinafte r Gadamer , Th e Universality] . Stanley Fish write s similarl y tha t 
"already-in-place interpretive constructs are a condition of consciousness." Stanley Fish, Dennis Martinez 
and the Uses of Theory, 96 Yale L.J. 1773, 1795 (1987) ; see Fish, Change, 86 S. Atlantic Q. 423, 424, 
433 (1987). 

12. Se e Gadamer, The Universality, supra note 11 , at 133 ; see also Stanley Fish, Critica l Self-Con -
sciousness, Or Can We Know What We're Doing?, in Doing What Comes Naturally 436, 450-55 (1989). 
Gadamer uses the metapho r o f the "horizon " to communicat e th e notion tha t one' s possibilities fo r 
understanding are limited. The horizon is "the range of vision that includes everything that can be seen 
from a particular vantage point." Gadamer, Truth and Method, supra note 10, at 302; see id. at 306. 

13. Gadamer , Truth and Method, supra note 10 , at 384; Gadamer, The Universality, supra note 11, 
at 128. 

14. Gadame r writes: "Tradition is not simply a permanent precondition; rather, we produce it our-
selves inasmuch a s we understand, participate in the evolution o f tradition, and hence further deter -
mine it ourselves." Gadamer, Truth and Method, supra note 10 , at 293; see James B. White, Judicial 
Criticism, 2 0 Ga . L . Rev . 835 , 86 7 (1986) ; cf . Anthon y Giddens , Profile s an d Critique s i n Socia l 
Theory 1 0 (1982) (social structuration i s recursive because structure is both the medium and the out-
come o f th e practice s i t organizes) ; Niklas Luhmann , Operationa l Closur e an d Structura l Coupling : 
The Differentiation o f the Legal System, 13 Cardozo L. Rev. 1419, 1422-34 (1992) (the social theory of 
autopoiesis focuses attention on communication as a central operation in the reproduction of the legal 
system). 

To clarify a  point tha t Gadame r leaves somewhat ambiguous , prejudices an d interests shoul d 
not be understood a s mere mental forms o r ideas that ca n be replaced by merely imagining differen t 
forms o r ideas. Rather, prejudices and interests are learned or absorbed in a deep sense; they become 
embodied in individuals. That is, prejudices and interests are not like a pair of rose-colored glasses that 
can be removed and replaced with a pair of green-tinted glasses . To the contrary, once entrenched or 
learned, particula r prejudice s an d interest s ar e no t easil y change d o r shaken , thoug h the y alway s 
remain contingent and potentially alterable. 

Bourdieu's notion of the embodiment of a practice suggests that prejudices and interests should 
be understood not merely as a "state of mind" but also as a "state of body." See Bourdieu, Logic, supra 
note 1, at 68. In fact, Bourdieu writes that "Q]anguage is a body technique." Bourdieu, Language, supra 
note ,  at 86 . Thus, we migh t understan d languag e an d tradition a s also being, in the word s o f Julia 
Annas, "socially embodied " o r "embodie d i n various form s o f socia l life." Julia Annas , Maclntyre on 
Traditions, 1 8 Phil. & Pub . Aff. 388 , 388-89 (1989 ) (discussin g Alasdair Maclntyre's notio n o f tradi-
tion); see Feldman, The Persistence of Power, supra note 3, at 2258-61 (criticizing Habermas's argument 
that we can separate symbolic reproduction in a lifeworld from material reproduction). 

15. Se e Bourdieu, In Other , supr a not e 1 , at 133-35 . "[T]he socia l world i s the sit e o f continua l 
struggles to define what the social world is." Bourdieu 8 t Wacquant, supra note 1 , at 70. James Scott 
writes: 

[I]t is clear that the frontier betwee n the public [transcrip t of a dominant group] and the 
hidden [transcrip t o f an oppressed group ] i s a zone of constan t struggl e between domi-
nant an d subordinate—no t a  soli d wall . Th e capacit y o f dominan t group s t o prevail -
though never totally—in defining and constituting what counts as the public transcript and 
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what a s offstage i s . . . n o smal l measure o f thei r power. The unremittin g struggl e ove r 
such boundaries is perhaps the most vital arena for ordinary conflict 

Scott, supra note 1, at 14; see Hebdige, supra note 1, at 17. 
16. Hebdige , supra note 1, at 102; see Fraser, supra note 1, at 181. 
17. Gadamer , supra note 10, at 281. 
18. Hebdige , supra note 1, at 102; see id. at 16-17. 
19. M y conceptio n o f th e "Other " i s heavil y influence d b y Derridea n deconstruction . See , e.g., 

Jacques Derrida , O f Grammatolog y 31 , 47, 6 2 (Gayatr i Chakravort y Spiva k trans. , 1976) ; see also 
Jacques Derrida , Position s (Ala n Bas s trans. , 1981) ; Jacques Derrida , Differance , i n Margin s o f 
Philosophy 3  (Ala n Bas s trans. , 1982) ; Jacques Derrida , Forc e o f Law: The 'Mystical Foundatio n o f 
Authority," 11 Cardozo L. Rev. 919 (1990). 

20. Se e Hebdige, supra note 1 , at 94-99; cf. Roy Boyne, Foucault and Derrida: The Other Side of 
Reason 124 (1990) (there are two responses to difference: exclusion, and neutralization and incorpora-
tion); Richard J. Bernstein, Incommensurability and Otherness Revisited, in The New Constellation 57, 
68 (1991) ("the primary thrust of Western tradition has always been to reduce, absorb, or appropriate 
what is taken to be 'the Other' to 'the Same'"). 

21. Se e Boyne , supr a not e 20 , a t 124 ; Drucill a Cornell , Beyon d Accommodatio n 13 6 (1991) ; 
Hebdige, supra note 1, at 94-99. Another technique for subduing the subcultural discourse is to coopt 
the subcultura l sign s b y convertin g the m int o marketabl e an d mass-produce d commodities . Se e 
Hebdige, supra note 1, at 94-99. 

22. Religiou s discourse is one of the most significant means for producing meaning and social real-
ity. Its significance i s magnified, moreover , because it typically denies the meaning-producing rol e of 
humans in society. See Peter L. Berger, The Sacred Canopy 100-01 (1967). 

23. Thi s definitio n o f differenc e i s itself oriente d towar d Christianity . That is , from a  Jewish per-
spective unconcerned with Christianity, no special meaning is attributed to the life and death of Jesus 
because he is of no importance in Judaism. Jesus becomes important to Jews only because they live in 
a pervasively Christian world. 

24. Se e John M . Hartenstein , Comment , A  Christmas Issue : Christian Holiday Celebratio n i n the 
Public Elementary Schools Is an Establishment of Religion, 80 Cal. L. Rev. 981, 999 (1992 ) (discussing 
the pervasiveness of Christmas symbols and celebrations). The theologian James Parkes writes: 

[D]ay by day, week by week, year by year, century by century, the New Testament is read 
"as the word of God" without omission or comment. Is not this the reason why Jews are 
treated differentl y fro m others , why protest i s not mad e which would b e made for an y 
other people ? I t ha s sun k int o th e sub-conscious—o r unconscious—o f Christian s tha t 
"after all , Jews ought t o have become Christians, and, if they don't se e it, they can fairly 
be expected t o tak e the consequences. " Their conduc t tw o thousan d year s ago i s con-
stantly brought before us: they are never shown as a normal, contemporary people with a 
normal contemporary religion. 

James Parkes, Preface, in Antisemitism and Foundations of Christianity v, x-xi (Ala n Davies ed., 1979); 
cf. Hartenstein, supra, at 997 (discussing how schools educate children about Christmas). 

25. Count y of Allegheny v. American Civil Liberties Union, 492 U.S. 573, 659 (1989) (Kennedy, J., 
concurring and dissenting); see Lee v. Weisman, 112 S.Ct. 2649 (1992). 

26. 33 3 U.S. 203, 212 (1948); see Weisman, 112 S.Ct. 2649, 2656 (1992). 
27. Mar k Tushne t observe s tha t "wher e th e Justices fee l pressure t o validat e a  religious activity , 

they are likely to respond b y treating i t as essentially nonreligious." Mark Tushnet , "Of Churc h and 
State and the Supreme Court": Kurland Revisited, 1989 S. Ct. Rev. 373, 399. The conception of a pub-
lic/private dichotom y has been criticize d i n other contexts . See, e.g., Morris R . Cohen, Property and 
Sovereignty, 13 Cornell L.Q. 8 (1927); Jennifer Nedelsky , Law, Boundaries, and the Bounded Self, 30 
Representations 16 2 (1990); cf. Linda R. Hirshman, The Rape of the Locke: Race, Gender, and the Loss 
of Liberal Virtue, 44 Stan. L. Rev. 1133, 1157-58 (1992) (feminists emphasize that liberalism and social 
contract theory leave intact private exercises of power). 

28. 11 5 S.Ct. 2440, 2444-45, 2449 (1995) (emphasis added); see id. at 2447-49. 
29. 49 4 U.S. 872, 890 (1990). 
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30. I n O'Connor' s Pinett e concurrence, she at least recognizes the possibility of majority domina -
tion: "At some point, for example , a private religious group may so dominate a  public forum tha t a 
formal policy of equa l access is transformed int o a  demonstration o f approval." Pinette, 115 S.Ct. a t 
2454 (O'Connor, J., concurring). 

The Christia n majorit y migh t expres s it s toleratio n fo r outgrou p religion s b y occasionall y 
extending protectio n t o th e outgroups ' religious practices . See , e.g., Religious Freedo m Restoratio n 
Act of 1993, 42 U.S.C. §§ 2000bb to 2000bb-4 (1994) (statutorily restoring the compelling state inter-
est test for laws of general applicability that infringe fre e exercise rights). As is evident, though, when 
these acts of toleration occur, they usually benefit the majority (sometime s more so than the minority) 
and almost never harm the majority. 

The public/privat e dichotom y als o wa s supposedl y decisiv e i n Corporatio n o f th e Presidin g 
Bishop of the Church of Jesus Christ of Latter-day Saints v. Amos, 483 U.S. 327 (1987) . In Amos, the 
Court uphel d a  Title VII exemption allowin g religious organization s t o discriminat e in employmen t 
on the basis of religion, even though, in this instance, the Mormon Church had discriminated in con-
nection wit h secula r nonprofi t activitie s a s oppose d t o specificall y religiou s activities . Th e Cour t 
emphasized that the Church (a private actor), not the government, had forced the employee to choose 
whether to change his religious practices or lose his job. See, e.g., id. at 337 n.15 (distinguishing Amos 
from Thornton v. Caldor, Inc., 472 U.S. 703 (1985)). 

31. Fo r a discussion of the concept of secularity, see Berger, supra note 22, at 107. 
32. McGowa n v. Maryland, 366 U.S. 420, 451-52 (1961 ) (citations omitted; emphasis added); see 

Braunfeld v. Brown, 366 U.S. 599 (1961). 
33. McGowan , 366 U.S . at 444 . In Braunfeld, th e plurality reasoned tha t keepin g one' s busines s 

open or closed is merely a secular activity. 366 U.S. at 605 . While that assertion may be correct, it is 
certainly not true that keeping one's business open or closed on Sunday is secular. Rather, the choice 
of Sunda y obviousl y reflect s th e religiou s preferences o f th e dominan t Christia n majority . Se e id. at 
614 (Brennan, J., dissenting); Cohen, supra note 4, at 55-56, 61-62 ; cf. McGowan, 366 U.S. at 431-35 
(on the history of the Sunday laws). 

34. 46 5 U.S. 668, 680-81 (1984) (emphasis added). 
35. Cf . Bourdieu , Language , supr a not e 1 , at 5 2 (arguin g tha t dominate d speaker s ca n becom e 

speechless); Scott, supra not e 1 , at 3  (th e greater th e dominatio n o f a  subordinate group , the more 
likely the subordinated will say, if anything, what the dominant want to hear); Robin West, Feminism, 
Critical Social Theory and Law, 1989 U. Chi. Legal F. 59, 66-78 (arguin g that patriarchal power pro-
duces silenc e i n women) . Willia m Nicholl s writes : " A well-know n an d authoritativ e manua l o f 
Christian doctrine, used as a textbook in many colleges, has no section at all devoted to the Jews, or 
to what Christian theologians have said about them. There has been a kind of conspiracy, conscious 
or unconscious, to render the Jews invisible." Nicholls, supra note 4, at 15. 

36. 46 5 U.S. at 684-85; see id. at 693 (O'Connor, J., concurring). 
37. Se e Feldman, Diagnosing Power, supra note 3, at 1071-72 (focusing on structural power in the 

context o f habeas petitions); cf. Douglas Hay, Property, Authority and the Crimina l Law, in Albion's 
Fatal Tree 17 , 44-45 (Dougla s Hay et al. , eds., 1975) (i n eighteenth-century England , the rule of law 
did not determin e which crimina l defendant s wer e executed ; more broadly , the rul e o f law di d no t 
control the exercise of power). 

38. Wartenberg , supr a not e 1 , a t 16 5 (emphasi s omitted) ; se e Margare t A . Coulso n &  Caro l 
Riddell, Approaching Sociology: A Critical Introduction 44-45 (1970) ; cf. Peter L. Berger, Invitation to 
Sociology: A  Humanisti c Perspectiv e 86-9 8 (1963 ) (emphasizin g ho w socia l institution s patter n 
human conduct, as if individuals were playing various roles). 

39. Th e meaning or significance o f social roles also varies with the context. Cf. Anthony Giddens, 
Central Problems in Social Theory 12-1 8 (1979 ) (suggesting that a  social role should be understood, 
in part, as the product of the differences o r oppositions from othe r such roles and, in part, as a matter 
of interpretive context) . Wartenberg writes that "powe r . . . accrue s to individuals when they occupy 
certain socia l roles." Wartenberg, supra note 1 , at 157 . He adds that a n "expert ma y be an authorit y 
about certai n subjec t matters , [but ] this authority i s distinguishable from th e authority sh e comes to 
have as a result of being situated as an empowered agent." Id. at 154 (emphasis in the original). 

One shoul d not , however , overestimate th e stabilit y o f socia l roles, which are always contin -
gent. See Coulson &c  Riddell, supra note 38, at 17-18 , 39, 41, 46-47 (emphasizing that social roles or 
"positions" change). 
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40. Se e Sawicki, supra note 1, at 63; see also Carol Gilligan, In a Different Voic e (1982) (on the psy-
chology o f a n ethi c o f care) ; Nel Noddings, Carin g (1984 ) (o n th e philosophy o f a n ethi c of care) . 
Pierre Bourdie u argue s tha t persona l disposition s adjus t t o th e logi c o f societa l positions . Se e 
Bourdieu, In Other, supra note 1 , at 130; Bourdieu 8t  Wacquant, supra note 1 , at 74, 81. Foucault has 
focused extensivel y o n th e socia l an d historica l constitutio n o f th e subject . See , e.g. , Foucault , 
Discipline and Punish, supra note 1 ; Foucault, Why Study Power, supra note 1 . In legal theory, Pierre 
Schlag ha s consistentl y focuse d o n th e socia l constructio n o f th e subject . See , e.g., Pierr e Schlag , 
Normative and Nowhere t o Go , 43 Stan . L. Rev. 16 7 (1990 ) [hereinafte r Schlag , Normative]; Pierre 
Schlag, The Problem of the Subject, 69 Tex. L. Rev. 1627 (1991). I discuss Schlag's work in Diagnosing 
Power, supra note 3, at 1084-1104. 

41. Crai g Haney, Curtis Banks, & Philip Zimbardo, Interpersonal Dynamics in a Simulated Prison, 1 
International J. Criminology &C  Penology 69 (1973); see Stanley Milgram, Obedience to Authority: An 
Experimental View (1974) (psychology experiments suggesting that socia l roles produce inhumanity); 
see also Bauman , supr a not e ,  a t 152-6 7 (discussin g th e implication s o f Milgra m an d Zimbardo' s 
experiments). 

42. Iri s Mario n Young , Fiv e Face s o f Oppression , i n Rethinkin g Powe r 174 , 17 6 (Thoma s E . 
Wartenberg ed., 1992). 

43. Cf . Bourdieu S t Wacquant, supra note 1 , at 143-4 4 (suggestin g tha t structure s o f power and 
subjugation develop historically). 

44. Marti n E. Marty, Living with Establishment and Disestablishment in Nineteenth Century Anglo-
America, in Readings on Churc h an d Stat e 55,  67 (Jame s E. Wood, Jr., ed. , 1989) . In a  similar vein, 
Richard S. Kay notes that in 1982, Canada adopted the equivalent of a free exercise clause but did not 
adopt an establishment clause. To Kay, before that time, Canada already had a liberal, tolerant society, 
and since that time , the Canadian record on religious tolerance appears to be as good as that o f the 
United States. On the other hand, Kay argues that Canada does not prohibit the types of non-coercive 
injuries tha t th e America n establishmen t claus e prevents . Se e Richar d S . Kay , Th e Canadia n 
Constitution an d the Dangers of Establishment, 42 DePaul L. Rev. 361 (1992) . Meanwhile, Susan M. 
Gilles argues tha t th e churc h establishmen t i n England ha s both advantage s an d disadvantages . She 
underscores, however , tha t mainstrea m religion s ar e favore d i n governmen t fundin g an d tha t out -
group religions occasionally encounter free exercise problems. Susan M. Gilles, "Worldly Corruptions" 
and "Ecclesiastical Depedations": How Bad Is an Established Church?, 42 DePaul L. Rev. 349 (1992). 

45. Rober t Wuthnow, The Restructuring o f American Religion 300 (1988) ; see Jon Butler , Awash 
in a  Se a o f Faith : Christianizin g th e America n Peopl e 1  (1990) ; Natha n O . Hatch , Th e 
Democratization o f America n Christianit y 210-1 1 (1989) ; Winthrop S . Hudson &  John Corrigan , 
Religion i n America 390-91 , 408-1 4 (5t h ed . 1992) ; Martin E . Marty, Protestantis m i n th e Unite d 
States: Righteous Empir e 250-5 8 (2 d ed . 1986) ; Michael M. Maddigan , Th e Establishmen t Clause , 
Civil Religion, and the Public Church, 81 Cal. L. Rev. 293, 294-95 (1993). 

46. Steve n D. Smith, The Rise and Fall of Religious Freedom in Constitutional Discourse, 140 U. Pa. 
L. Rev. 149, 174-75 (1991) (citing Unsecular America 142 (Richard J. Neuhaus ed., 1986) (appendix at 
142, tbi. 20)). 

47. Se e Anti-Defamation Leagu e (ADL), 1992 Audit of Anti-Semitic Incidents 1  (1993) [hereinafte r 
Audit]; cf. Ginsberg, supra note 4, at 2-8 (arguin g that antisemitism runs in cycles and that there are 
currently sign s o f a n upturn) ; Nicholls, supra not e 4 , a t xxviii , 282 (emphasizin g tha t antisemitis m 
continues and that more virulent forms see m to be breaking out again) . In a review of several studies 
of attitudina l (a s oppose d t o behavorial ) antisemitism , includin g th e 199 2 AD L Audit , Jerome A . 
Chanes warns that such social science studies must be viewed warily. With that in mind, he concludes 
that the data are unclear. Chanes adds, however, that there is a strong argument that antisemitism still 
is decreasing, but at the same time, he acknowledges that the ADL Audit reported a  clear increase in 
the percentage of Americans who believe that Jews have too much power (th e "Jewish power" ques-
tion). Jerome A . Chanes , Antisemitism an d Jewish Securit y in America Today : Interpreting th e Data . 
Why Can't Jews Take "Yes" for an Answer?, in Chanes , supra note 4 , at 3 , 7-14. Renae Cohen com -
pares the technique s and conclusions o f studies of antisemitism conducte d i n 1964 , 1981 , and 199 2 
(the ADL Audit). She argues tha t "th e result s o f the three survey s point t o a  lessening o f expressed 
negativity toward Jews over the twenty-eight years between the first and last studies, with the notable 
exception o f the stereotype s o f Jewish power and , to a  lesser extent , dua l loyalty [tha t is , the belief 
that America n Jews ar e mor e loya l t o Israe l tha n t o th e Unite d States]. " Renae Cohen , Wha t We 
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Know, What We Don't Know About Antisemitism: A Research Perspective, in Chanes, supra note 4, at 
59, 77-78. 

48. Telephon e interview with Alan Schwartz, director of research, ADL, New York office (Apr . 5, 
1994); see Quinley & Glock, supra note 4, at 1-20 (o n the method of testing for antisemitism). 

49. Se e Audit, supra note 47, at 1  (77.5 million Americans works out to approximately 31 percent). 
Both Howard Sachar and Arthur Hertzberg report the 10 percent figure from 1981; see Hertzberg, supra 
note 4, at 380; Sachar, supra note 4, at 791. Renae Cohen, however, reports slightly different statistics . 
According to Cohen, a 1964 survey indicated that 11 percent of Americans thought Jews had too much 
power, while a  198 1 survey reported a  20 percent figure. In comparing thes e survey s with th e 199 2 
ADL Audit, Cohen notes that each of the surveys asked the "Jewish power" question in different way s 
and therefore may have affected the results. See Cohen, supra note 47, at 64-68, 74, 76, 80 n.9. 

The responses to the "Jewish power" question may vary depending on the area of the country. 
For example, a Roper Organizatio n pol l "revealed tha t nearly half o f al l New Yorkers say Jews have 
too much influence in the life and politics of the city. Among Hispanics, 66% said Jews had too much 
influence, an d 63 % of Blacks indicated th e sam e beliefs. " Some Jurors Rejoice as Antisemitic Murder 
Goes Unpunished, Response (The Wiesenthal Center World Report), Winter 1992, at 12. 

50. See , e.g., Silberman, supra note 4, at 337-42, 366; cf. Johnson, supra note 4, at 458 (i n France 
in 1906, antisemitism was pronounced dead , but only two years laters, virulent antisemitism was evi-
dent); Mortimer Ostow, Myth and Madness: The Psychodynamics of Antisemitism 1-2 (1996 ) (noting 
that historicall y antisemitis m ha s ebbe d an d flowed,  an d no w i t seem s t o b e o n th e upswing) ; 
Perlmutter &  Perlmutter , supr a not e 4 , a t 9 3 (arguin g tha t o n surveys , many Christian s answe r t o 
"pass th e test") ; Tom W. Smith, Anti-Semitism i n Contemporar y Americ a 19-2 2 (1994 ) (discussin g 
the difficulty i n empirically ascertaining the existence and extent of hidden, latent, and new antisemit-
ism); Cohen, supra note 47, at 60 (noting that unexpressed antisemitism will not show up in surveys). 

51. Se e Audit , supr a not e 47 , a t 3-6 ; Sachar , supr a not e 4 , a t 793-94 ; se e als o Cente r fo r 
Democratic Renewal, They Don't Al l Wear Sheets: A Chronology of Racist and Far Right Violence— 
1980-1986, at 24 , 45, 50, 61 , 64 (compile d b y Chris Lutz) (reportin g man y hate crime s committe d 
against Jews during this period of the 1980s). 

52. Se e William F. Buckley, Jr., In Search of Anti-Semitism (1992) ; Ginsberg, supra note 4, at 224, 
235-36; Chanes, supra note 47, at 24; Ruth Wisse, The Unchosen, The New Republic, June 15 , 1992, 
at 15 (discussing the resurfacing of antisemitism in American politics). 

53. Se e Ginsberg, supra note 4, at 234-35. 
54. Se e id. at 223 (quoting Marianne Goldstein et al., Baker's 4-Letter Slam at U.S.Jews, New York 

Post, Mar. 6, 1992, at 2). When President Ronald Reagan was criticized for planning to visit a military 
cemetery in Bittburg, Germany, because it contained th e graves of forty-seven member s o f the Nazi 
SS, Reagan responded by arguing that the Nazi soldiers "were victims, just as surely as the victims in 
the concentratio n camps. " See Silberman, supr a not e 4 , at 361 . During th e Reaga n years , "a White 
House staffe r name d Fred Malek was assigned the task of counting the number of Jewish employees 
in th e Burea u o f Labo r Statistics , an offic e withi n th e Labo r Department , afte r th e agenc y released 
economic data that displeased the president." Ginsberg, supra note 4, at 187. 

55. Se e Dinnerstein, supra note 4 , at 219 . Jackson use d th e terms "Hymie" and "Hymietown" at 
other times as well. See id.; Sachar, supra note 4, at 820. 

56. Se e Ginsberg, supra note 4, at 232-33; Chanes, supra note 47, at 15. 
57. Se e Ginsberg, supra note 4, at 212, 234. Politicians also began invoking distinctly Christian or 

Protestant symbol s for political advantage (recal l George Bush's thousand points of light). See Marty, 
supra note 45, at 257-58; John 1:9 (includin g the symbolism of lights). 

58. Audit , supra note 47, at 12. In 1993, the Sixth Circuit Court of Appeals issued an opinion sug-
gesting that Jews had improperly influenced a  Justice Department investigation . The Court wrote: "It 
is obvious from the record tha t th e prevailing mindset a t O S I [Offic e o f Specia l Investigations] wa s 
that th e offic e mus t tr y t o please and maintain ver y close relationships wit h various interes t group s 
[previously identified a s Jewish organizations ] becaus e thei r continued existenc e depende d upo n it. " 
Demjanjuk v . Petrovsky, 10 F.3d 338, 355 (6th Cir. 1993); see Steven Lubet, That's Funny, You Don't 
Look Like You Control the Government : The Sixth Circuit's Narrative on Jewish Power, 45 Hastings 
LJ. 1527 (1994). 

59. Cf . Geral d N. Rosenberg, The Hollow Hope: Can Courts Bring About Socia l Change? (1991) 
(the Supreme Court generally does not cause significant socia l change). 
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60. Pete r Applebome, Prayer in Public Schools? It's Nothing New for Many, New York Times, Nov. 
22,1994, at Al, A13. 

61. Se e Rosenberg, supra note 59 (questions the power of courts to institute serious social change); 
Jerry Fink, School Prayer Bill Praised in Poteau, Tulsa World, Mar. 17 , 1995 (in response to the nearly 
unanimous approval by the Oklahoma House of Representatives of a school prayer bill , a spokesper-
son for th e Poteau Ministerial Alliance said that th e bill , if it became law, merely would reaffirm th e 
current practices of the Poteau school district). In 1962 , The New Republic reported that more than a 
decade after McCollum v. Board of Education, 333 U.S. 203 (1948), held that the Illinois released-time 
program violate d th e establishmen t clause , thi s program i n Illinoi s "continue d relativel y unabated. " 
Engel v. Vitale, The New Republic (July 9, 1962), reprinted in Religious Liberty in the Supreme Court 
142, 14 3 (Terr y Eastland ed . 1993) . Daniel Weisman (fro m Le e v. Weisman, 11 2 S.Ct . 264 9 (1992) ) 
reports tha t afte r th e distric t cour t ha d hel d i n 198 9 tha t publi c school s violate d th e establishmen t 
clause by having prayers a t graduation , the local archbishop appealed to school s to continu e having 
prayers. And in fact, many Rhode Island schools did offer graduation prayers in 1990. Moreover, even 
after the Supreme Court held in 1992 that this practice was unconstitutional, some schools continued 
offering graduation prayers. Telephone interview with Daniel Weisman (Feb. 8,1996). 

Legislation can be as ineffective a s Court decisions in bringing about socia l change. For exam-
ple, a 1968 statute tha t banne d racia l discrimination i n most housing sale s and rentals has produced 
little change in the pattern o f residential segregation . See Nathan Glazer , A Tale of Two Cities, New 
Republic, Aug . 2 , 1993 , a t 39-4 1 (reviewin g Dougla s S . Massey &  Nanc y A . Denten , America n 
Apartheid: Segregation and the Making of the Underclass (1993)). 

62. Marsh , 463 U.S. 783, 792 (1983); see Lynch, 465 U.S. 668 (1984). 
63. Se e Bourdieu, In Other , supra note 1 , at 13 5 (arguing that socia l structures produce the sym-

bols or language that , in turn, reproduce th e socia l structures); Hutchinson, supra note 1 , at 159-6 1 
(arguing tha t th e socia l orientatio n o f powe r influence s wha t meaning s ar e accepted) ; Scott , supr a 
note 1 , at ix-x, 4 (arguing that power relations affect discourse) ; Bourdieu 8t  Wacquant, supra note 1, 
at 14 8 (arguing that symbolic power varies with the position of the speaker); Austin Sarat &c  William 
L.F. Felstiner, Law and Social Relations: Vocabularies of Motive in Lawyer/Client Interaction, 22 Law & 
Soc'y Rev. 737 (1988) (arguing that the attorney's dominant position influences th e struggle between 
attorney and clien t to interpret th e socia l events surrounding the client' s divorce) . Zygmunt Bauman 
writes: '"[Structure' i s culture sedimented, the petrification o f the cultural products o f cultural activ-
ity. . .. Cultura l activity never starts in any generation, in any particular place, from scratch . It always 
has to reckon with what has already been accomplished by previous generations." Bauman, supra note 
2, at 210. 

64. 37 0 U.S. 421, 431-32 (1962 ) (quotin g James Madison, To the Honorable General Assembly of 
the Commonwealth of Virginia: A Memorial and Remonstrance (1785)) . In Abington Schoo l District v. 
Schempp, 374 U.S. 203, 226 (1963), the Court made a similar statement: "The place of religion in our 
society is an exalted one , achieved through a  long tradition o f reliance on the home, the church and 
the inviolable citadel of the individual heart and mind." 

65. Se e Bourdieu, Language, supra note 1 , at 169 ; Hebdige, supra not e 1 , at 11-15 ; David Held, 
Introduction t o Critica l Theory : Horkheime r t o Haberma s 18 6 (1980) ; Rober t W . Gordon , Lega l 
Thought an d Lega l Practic e i n th e Ag e o f America n Enterprise , 1870-1920 , i n Profession s an d 
Professional Ideologies in America 70, 71-72 (1983) . I do not mean to suggest that my conception of 
ideology is the only possible one. Indeed, in different contexts , I might prefer a  broader or narrower 
definition. I n a  Law and Societ y Review symposium devote d t o la w and ideology , the Specia l Issue 
editors emphasized the ambiguity of the term "ideology." They suggested at least six different possibl e 
meanings: 

(1) false consciousnes s associate d with and produced b y particular structures o f domina-
tion; (2 ) systems o f belie f o f a  group o r class ; (3) coherent meaning s encode d i n socia l 
relations an d institutions ; (4 ) consciousness linke d t o materia l conditions ; (5 ) conteste d 
areas of social life as opposed to those that are taken for granted; and (6) the processes by 
which meanings and ideas are produced. 

From the Specia l Issue Editors, 22 La w &  Soc' y Rev . 629 , 62 9 (1988 ) (i n Symposiu m o n La w and 
Ideology). 

66. 49 4 U.S. 872 (1990). 
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67. Cf . Charle s Lawrence , Th e Id , th e Ego , an d Equa l Protection : Reckonin g wit h Unconsciou s 
Racism, 39 Stan. L. Rev. 317 (1987) (arguing that the intent requirement in equal protection doctrin e 
does not account for unconscious racism). 

68. Se e Laurence H . Tribe , American Constitutiona l La w 121 6 (2 d ed . 1988 ) (th e effect s pron g 
does not always lead to a searching judicial inquiry); see, e.g., Lynch v. Donnelly, 465 U.S. 668 (1984); 
Mueller v. Allen, 463 U.S. 388 (1983). 

69. 49 2 U.S. 573, 598-99 n.48 (1989) (emphasis added). 
70. Indeed , Justice Blackmu n explicitl y state d tha t a  "Christma s tre e . . . i s no t itsel f a  religious 

symbol." Id. at 616 (opinion of Blackmun, J.); see id. at 632-33 (O'Connor, J., concurring). 
71. Winnifre d Faller s Sullivan, Paying the Words Extra: Religious Discourse in the Supreme Court 

of the United State s 53 (1994) ; cf. Allegheny County, 492 U.S. at 639-4 3 (Brennan , J., dissenting) (a 
Christmas tree is not secular). 

72. Se e Bell, Brown v. Board of Education and the Interest-Convergence Dilemma, 93 Harv. L. Rev. 
518 (1980) ; see also Mary L . Dudziak, Desegregatio n a s a Cold War Imperative, 41 Stan . L. Rev. 61 
(1988) (Brow n resulted, at least in part, from the white majority's interes t in improving the image of 
the United State s in foreign affairs) ; se e also Brown v. Board o f Education, 347 U.S. 483 (1954) . Bell 
writes: "[T]h e degre e o f progres s black s hav e mad e awa y fro m slaver y an d towar d equalit y ha s 
depended o n whether allowing blacks more or less opportunity bes t served the interests and aims of 
white society." Derrick Bell, Race, Racism and American Law 39 (2d ed. 1980). 

73. Se e Michael Mann, The Autonomous Power of the State, reprinted in Power in Modern Societies 
314, 315-16 (Marvi n E. Olsen S t Martin N. Marger eds. , 1993) (distinguishin g despoti c from infra -
structural power and arguing that in many capitalist democracies, such as the United States, the state's 
great infrastructural powe r gives it great despotic power over marginal and minority groups but little 
despotic power over dominant groups) . According to Foucault, an "ideology of right" is an ineffectiv e 
protection agains t stat e power because it developed to protect agains t a  king's (juridical ) power , not 
to protect agains t the disciplinary and pastoral power of the modern/postmodern state . See Foucault, 
Two Lectures, supra note 1, at 105-08. 

74. 37 4 U.S. 203 (1963). Naomi Cohen argues that Schempp was one of the key cases in legitimat-
ing the secular public schools. See Cohen, supra note 4, at 213. 

75. 48 2 U.S. 578 (1987). 
76. I n Foucauldian terms , the juridical-political theory of sovereignity tends to concea l power. See 

Barry Smart, Foucault, Marxism and Critique 85 (1983). 
77. Bourdie u writes: "[Ijdeologies serv e particular interests which they tend to present as universal 

interests, shared by the group as a whole." Bourdieu, Language, supra note 1, at 167; see Ruti Teitel, A 
Critique of Religion as Politics in the Public Sphere, 78 Cornell L. Rev. 747, 809-10 (1993) (allowing all 
religions equal access to public facilities favors those religions that seek to proselytize; nonevangelizing 
religions, such as Hinduism, do not want public access). 

78. Se e Christopher L . Eisgruber, Madison's Wager: Religious Liberty in the Constitutiona l Order , 
89 Nw. U. L. Rev. 347, 409 (1995 ) (recommendin g legislatio n t o sustai n minorit y religion s becaus e 
they contribut e alternative perspectives t o th e political order) . Without governmenta l protection and 
assistance, a  religious outgrou p i n Americ a resemble s a n unprotecte d individua l confronte d b y th e 
overwhelming power o f a  cartel in the economic marketplace. Cf. Berger , supra note 22 , at 140-4 4 
(on cartelization in religion). Daniel Conkle argues that the Supreme Court should focus o n the mes-
sage o r effec t o f governmenta l action s o n religiou s outsider s becaus e insider s alread y ar e strongl y 
embraced b y th e community . Nonetheless , h e simultaneousl y defend s traditiona l o r long-standin g 
governmental practice s despit e thei r offens e t o religiou s outsiders . See Daniel O . Conkle , Toward a 
General Theory of the Establishment Clause , 82 Nw. U. L. Rev. 1113, 1178-84 (1988) ; cf. Kenneth L. 
Karst, The First Amendment, The Politics of Religion and the Symbols of Government, 27 Harv. C.R.-
C.L. L. Rev. 503, 516 (1992) (if using the endorsement tes t to adjudicate establishmen t claus e claims, 
the Court should determine endorsement from the perspective of the outsider). Steven D. Smith criti-
cizes Conkle's (albei t weak) suggestion that the Court emphasize the inclusion of religious outsiders. 
See Steve n D . Smith , Foreordaine d Failure : Th e Ques t fo r a  Constitutiona l Principl e o f Religiou s 
Freedom 114-15 (1995). 

79. 11 4 S.Ct. 2481, 2485 (1994). 
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80. Aguila r v. Felton, 473 U.S. 402 (1985) , and School Dist. of Grand Rapids v. Ball, 473 U.S. 373 
(1985), previously had held that publicly funded classe s on religious school premises violate the estab-
lishment clause. 

81. 11 4 S.Ct. a t 2491; see id. at 2494. The Cour t wrote : "Here the benefi t flow s onl y to a  single 
sect, but aiding this single , small religious group causes no less a constitutional problem than would 
follow fro m aidin g a  sec t wit h mor e member s o r religio n a s a  whole. " Id. a t 2492 . Jeffrey Rose n 
argues, however, that the Satmar Hasidim used coerciv e measures to maintain thei r own hegemonic 
position within thei r small community. See Jeffrey Rosen , Village People, The New Republic, Apr. 11, 
1994, at 11 . 

82. 11 5 S.Ct. 2510, 2515 (1995); see id. at 2521-24. 
83. Se e id. at 2535, 2539 (Souter, J., dissenting). 
84. Id . at 2525; see id. at 2524-25. 
85. I n his concurrence in Grumet, Justice Kennedy almost seems to understand this outsider view-

point. He writes: 

The Satmars ' way o f life , whic h spring s ou t o f thei r stric t religiou s beliefs , conflict s i n 
many respects with mainstream American culture [B] y creating the district, New York 
did not impose or increase any burden on non-Satmars, compared to the burden it lifted 
from the Satmars, that might disqualify the District as a genuine accommodation. 

114 S.Ct. at 2502 (Kennedy J., concurring). Of course, Kennedy nonetheless concludes that the statute 
ultimately violates the establishment clause. 

86. See , e.g., County o f Allegheny v. American Civi l Liberties Union , 492 U.S. 573 (1989 ) (neve r 
acknowledging that the government displays of a creche and a menorah might be constitutionally dis-
tinct exactly because one symbol is Christian and one is Jewish); cf. Sullivan, supra note 71 , at 144-4 5 
(suggesting that to many American Protestants, a creche is a vague Christmas symbol of more impor-
tance t o Roman Catholics) . Even in his dissen t i n Pinette, Justice Steven s goes s o far a s to equat e a 
Latin (Christian) cross with a menorah. See Capitol Square Review and Advisory Board v. Pinette, 115 
S.Ct. 2440, 2470 (1995) (Stevens, J., dissenting). 

87. Afte r the Supreme Court's decision upholding the governmental display of a creche in Lynch v. 
Donnelly, 465 U.S. 668 (1984) , Norman Redlich , the dean o f the New York University Law School, 
wrote: "When I see a government-supported creche , I suddenly feel as if I have become a stranger in 
my ow n home , t o b e tolerate d onl y a s lon g a s I  accep t dominan t religiou s values. " Wayn e R . 
Swanson, Th e Chris t Chil d Goe s t o Cour t 17 3 (1990 ) (quotin g Norma n Redlich , Nativit y Rulin g 
Insults Jews, New Yor k Times , Mar. 26 , 1984 , sec . A); cf . Hartenstein , supr a not e 24 , a t 1020-2 1 
(emphasizing th e differenc e betwee n ho w a  Christian an d a  non-Christian perceiv e a  Christmas dis-
play). Bourdieu talks of power as operating on a field that is the locus of various relations of force. See 
Bourdieu & Wacquant, supra note 1, at 96-104. 

88. Th e Weisman Court raised the question of why the principal chose a rabbi, but the Court then 
stated that the record did not resolve this matter. Weisman, 112 S.Ct. at 2655. 

89. Swanson , supra note 87, at 19-20 (quoting Mayor Lynch). 
90. Se e id. at 20 (quoting the editorial, Pawtucket Evening Times, Dec. 18,1980)). 
91. Id . a t 31-3 2 (quotin g Mayo r Lynch) . Mor e forthrightly , a  Baptis t reveren d unabashedl y 

declared that religious outgroups need to conform to Christian practices: 

[W]hen anybody attacks Christianity and nibbles away, eventually the whole structure of 
American society is threatened. This is a Christian country. We invite all men to take resi-
dence here. But one condition of that residency is that they respect our traditions. These 
are a  part o f America an d w e fee l tha t whoeve r come s i n ha s a n obligatio n t o respec t 
them, to become familiar with them, and to abide by them. 

Id. at 22 (quotin g Barbara Carton , Nativity Scene Participants Speak Out, Providence Journal, Dec. 6, 
1981, sec. A). Not al l Christians attacked the ACLU position; 31 Protestant minister s issued a public 
statement supporting the ACLU. See id. at 22-23. 

92. T o be clear, I do not mean to suggest that individuals feel motivated only by the pursuit of self-
interest. Individual motivations ar e much more complex . See Stephen M. Feldman, Whose Common 
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Good? Racism in the Politica l Community , 8 0 Geo . LJ . 183 5 (1992 ) (contrastin g self-interes t wit h 
other motivations). 

93. Se e Lynch v. Donnelly, 465 U.S. 668, 679-81 (1984). 
94. "[T]h e privileged of culture tend to perpetuate thei r monopoly, very often unde r the appear-

ance of sacrificing it." Bourdieu Sc Wacquant, supra note 1, at 88. 
95. Se e Bauman, supra note 2 , at 5 1 (o n the concep t o f seduction a s a form o f socia l control); 

Bourdieu &  Wacquant , supr a not e 1 , at 8 1 (suggesting tha t th e dominate d participat e i n thei r own 
domination by adjusting their expectations to their limited social possibilities). 

96. Cf . Sawicki , supra note 1 , at 64 (a disciplinary technology can subjugate more readily because 
it also enhances power by developing competencies and skills) . In effect , then , American Jews acqui-
esce to an exchange: the threat of overt, flagrant governmental conjunction wit h religion is traded for 
the taci t Christia n cultura l imperialism imposed b y supposedly secular , private, and legitimate socia l 
practices. See id. at 85 (discussing normalization as a manifestation o f power). 

97. 49 2 U.S. 573 (1989) . John Hartenstein writes : "Supreme Court decision s have demonstrated 
that religious practice is not protected b y the First Amendment unles s it shares stereotypical charac-
teristics with the generall y accepted religious practices o f the Christia n majority. " Hartenstein , supra 
note 24, at 994. 

98. 47 5 U.S. 503 (1986). 
99. Se e Morri s N . Kertzer , Wha t I s a  Jew? 154-5 8 (1953) ; Joseph Telushkin , Jewish Literac y 

561-65 (1991) . Furthermore, when Jews and other outgroups act like Christians, even if they are not 
then enabled to share in some benefits with Christians, the outgroups at a minimum reduce the likeli-
hood that they will be perceived as threatening Christian domination. 

100. T o go from a  position of inclusion to one of exclusion resembles crossing from a  "safe circle 
into wilderness." Williams, supra note 7, at 129. Hence, many Jews in nineteenth-century Europe were 
tempted to seek inclusion in the dominant socia l order by converting to Christianity , not becaus e of 
religious faith bu t because , in the words of the German author Heinrich Heine, "[t]he baptismal cer-
tificate [was ] the ticket of admission to European culture. " Heinrich Heine, A Ticket of Admission to 
European Culture, reprinted in The Jew in the Modern World: A Documentary History 223, 223 (Paul 
R. Mendes-Flohr & Jehuda Reinharz eds., 1980). 

101. Se e Scott, supra note 1 , at 4 (arguing that social domination forces the subordinated to use or 
endorse th e term s o f the dominan t group) . Kimberle Crensha w writes : "Black people d o no t creat e 
their oppressive worlds moment t o moment bu t rather are coerced into living in worlds created and 
maintained b y others . Moreover , th e ideologica l sourc e o f thi s coercio n i s . . . racism. " Kimberl e 
Crenshaw, Race , Reform, an d Retrenchment : Transformatio n an d Legitimatio n i n Antidiscriminatio n 
Law, 101 Harv. L. Rev. 1331, 1357 (1988); cf. Kennedy, supra note 1 , at 15 1 (men enforce traditiona l 
identities on women in multiple ways). 

102. Se e Scott, supra note 1, at 4-5, 25. Edward Said writes "that resistance, far from being merely 
a reaction to imperialism, is an alternative way of conceiving human history." Edward W. Said, Culture 
and Imperialism 215-17 (1993) . Said offers interesting observations about cultural imperialism, but his 
frequent an d casual references t o a "Judeo-Christian" tradition disclos e his unconscious antisemitism. 
He writes as if Jews were in the mainstream of Western history and were primarily responsible for the 
subjugation of non-Western people. See, e.g., id. at 243, 303, 320, 327. 

103. Stereotype s of Hate, Response (the Wiesenthal Center World Report), Winter 1992, at 12,12. 
104. Mar c Cooper, God and Man in Colorado Springs, The Nation, Jan. 2,1995, at 9, 9. 
105. Se e Richard L. Berke, White House Tries to Clarify Stand on School Prayer, New York Times, 

Nov. 18 , 1994, at Al ; Mr. Clinton's Strang e Compromise, New York Times, Nov. 18 , 1994, at A14; 
Katharine Q. Seelye, Republicans Plan Ambitious Agenda in Next Congress, New York Times, Nov. 15, 
1994, at Al. 

106. Cath y Lynn Grossman, Change Not Gospel to All, USA Today, Dec. 8,1995, at ID, ID. 
107. Pro : Putting Faith in Moral Strength, USA Today, Dec. 8,1995, at 11D, 11D. 
108. Hann a Rosin, Invasion of the Church Ladies, New Republic, Apr. 24,1995, at 20, 21. 
109. I s Newspaper Jewish Owned?, Tulsa World, Dec. 8,1994, at 2, 2. 
110. Sa y a Little Prayer, Wall Street Journal, Nov. 22,1994, at A22, A22. 
111. Sanfor d Levinson , Religious Language and the Public Square, 10 5 Harv . L . Rev. 2061, 2063 

(1992) (quotin g Andre w Rosenthal , I n a  Speech , President Return s t o Religiou s Themes , New Yor k 
Times, Jan. 28,1992, at A17). 
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112. Barghou t v. Bureau of Kosher Meats and Food Control , 66  F.3d 133 7 (4th Cir. 1995) (misla-
beling food a s kosher); Cammack v. Waihee, 932 F.2d 765 (9th Cir. 1991), cert, denied 505 U.S. 1219 
(1992) (Goo d Friday) ; Bauchman v . West High School , 900 F.Supp. 254 254 (D . Utah 1995 ) (publi c 
school curriculum). 

113. Se e Dodie Smith, The 101 Dalmatians (1956). 
114. Bernar d Weinraub, Stereotype of Jews Is Revived, New York Times, Nov. 7,1994, at Bl, Bl. 
115. Hudso n & Corrigan, supra note 45, at 423 (quoting Bailey Smith in 1980). 
116. W.H . Martin , Dum b Bunnies , Tulsa World , Dec . 8 , 1992 , a t A10 , A10 (i n sectio n entitle d 

"The People's Voice"). 
117. Footbal l Without Prayer, Tulsa Tribune, Sept. 4,1992, at 1A. 
118. Se e Gary Chapman, Flamers, The New Republic, Apr. 10,1995, at 13,14. 
119. Probabl y contrary t o th e expectations o f some readers, I will not seriousl y recommend tha t 

the Supreme Cour t adop t new doctrine in religion clause cases. My preferred approac h would allow 
the government t o suppor t an d protect religiou s outgroups bu t not th e religious majority . I n fact , if 
one believes that the intentions of the constitutional framers ca n and should determine constitutiona l 
meaning today (an d I do not believ e so), then one can reasonably argue that my preferred approac h 
would matc h th e framers ' subjectiv e intentions . Insofa r a s th e framer s advocate d th e separatio n o f 
church an d state , they were subjectivel y thinkin g abou t Christia n churches—no t Jewish synagogues , 
Moslem mosques, or anything else. Nevertheless, this doctrinal recommendation deserves little discus-
sion for thre e reasons . First, the Suprem e Cour t justice s generall y d o no t liste n t o m y (o r anybody 
else's) recommendations . Second , eve n i f the justice s listened , the y woul d no t follo w m y preferre d 
approach. Third , eve n i f the y followe d m y approach , th e effec t o f suc h a  doctrina l chang e o n 
American socia l reality i s uncertain, to sa y the least . For these sam e reasons, I  will not recommen d 
that the president appoint more non-Christians as Supreme Court justices. That is, the president is not 
listening, would no t follow m y preference eve n if he were listening, and even if my preference wer e 
followed, th e effect s o n America n societ y ar e uncertain . Se e generally Feldman , Diagnosin g Power , 
supra note 3, at 1092-9 3 (discussin g how postmodern lega l scholars refrain fro m makin g the norma-
tive recommendations typical of modernist scholars); Schlag, Normative, supra note 40 (criticizing the 
urge in traditional legal scholarship to provide a normative recommendation). 
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