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PART IIntroduction








The NYU Law Democracy Project and the 100 Ideas


BOB BAUER, SAMUEL ISSACHAROFF, AND RICHARD PILDES

We are living through an era of widespread democratic dissatisfaction, distrust, alienation, and anger. Over the past 10 to 15 years, nearly all Western democracies, along with many others, have been experiencing profound citizen disaffection with how their governments have been performing, regardless of which parties or coalitions are in power. Governments have become more fragile and unstable. In just the past few years, governments have collapsed and been forced to hold early elections in countries ranging from the U.K., Germany, and France, to Canada, the Netherlands, Austria, and Portugal. Spain was forced to hold four general elections in four years in a desperate search to find a coalition that could govern. Support for the traditionally dominant center-left and center-right parties of Europe has collapsed. These parties have been hemorrhaging voters to more extreme parties on both the right and the left. The new-right parties, in particular, have seen their support rise dramatically.

In the United States, politics has been exceptionally turbulent. Since 2000, there has been a change in which party controls either the House, the Senate, or the White House every two years (with the exception of two elections). That rate of churning, of continual partisan turnover, has never been experienced before over such a sustained period. Support for the two major parties is the lowest since this figure has been measured. More voters identify as independent and say the two major parties are doing such a poor job of representing citizens that new parties are needed. Alienated voters have turned more to outsider candidates, whose precise appeal is that they are not from the traditional political establishment. The political parties have become hyperpolarized, making it difficult for the political process to function effectively. A tribalistic political culture has led to a dramatic rise in “affective polarization,” meaning that supporters of one side have come to see the other side more as hostile enemies to be vanquished than legitimate political opponents. Attraction to more extreme alternatives on the left and right has also risen, though in our two-party system, that attraction gets channeled within the major parties, rather than outside it.

We began the Democracy Project at NYU School of Law to confront, understand better, and address the challenges to democracy in our era. This book is the culmination of the first stage of our effort. We asked 100 authors, from both the United States and around the world, to reflect on how they perceive the challenges to democracy in this moment. This series of “100 Ideas in 100 Days” reflects several of the Democracy Project’s core commitments. The authors who accepted our invitation (and nearly all did) include scholars on various aspects of democracy, former judges and high-ranking government officials, leaders of non-governmental organizations and think tanks, lawyers, and others.

One of the Democracy Project’s commitments is to bring together figures of diverse ideological and political perspectives and put them in dialogue with each other. In our increasingly tribalistic silos, too few fora exist in which people are required even to hear, let alone engage with, those of very different ideological orientation. Part of our surprise in reading these essays was to see where strong critiques from the left and right actually overlapped more than we expected.

Another of the Project’s commitments is to situate the challenges facing American democracy in the larger context of the similar challenges nearly all Western democracies confront. Whichever country you live in, it’s easy to think that country’s challenges are unique, but grappling with these challenges productively requires recognizing how similar they are across most Western democracies. We also want to think of democracy broadly as not just about the system of elections and governance, but also about how what happens in the philanthropic world, or in the education sphere, or in civil society more generally shapes our current democratic culture. Some of our writers directly offer reform agendas, and we will turn more directly to that as our major focus in the next stage of the Democracy Project.

We did not expect to turn this series of “100 Ideas in 100 Days” into a book. But we were so taken with the quality and originality of the essays we received that we came to believe they deserved a bigger and more enduring form. The essays are brief and highly readable, yet penetrating and wide-ranging. Together, they offer a broad and diverse picture of the challenges facing democracies today. We agree with the views in many of these essays, disagree with others, and don’t always agree among ourselves; we gave our authors a free hand in choosing what they wanted to write about.

These essays on democracy’s challenges cover a range of major topics and themes, and we briefly preview them in this introduction.

The Problem of “Governance.” A pressing challenge for democratic self-governance is the element of “governance” itself. Recent years have witnessed a precipitous decline in public confidence that democracies can deliver effective policy and administration and meet basic quality-of-life expectations. Suspicions that a major part of the problem is corruption has shaped electoral competition among candidates who argue, on both the left and the right, that the system is “rigged” to benefit only a privileged few. Other critiques are directed more straightforwardly at incapacity. Commentators who take this view cite, as one example, government processes purportedly designed for careful deliberation and public participation but that instead inhibit the competent, timely provision of public goods. The role of experts is a prominent focal point of these complaints, drawing heightened attention during and after the COVID pandemic. The extent of this disaffection with government performance is strikingly reflected in various ways in public opinion surveys: significant numbers of respondents, especially among the young, are open to alternatives to democratic systems.

The Rise of Executive Power. The rise in executive power in democracies is a striking international development. It could even be seen as a movement on a global scale, as executive leaders aggressively asserting and seeking to expand their authority express admiration and support for one another. Essays in this volume identify, and place different degrees of emphasis on, the various sources for this phenomenon. In the United States, public confidence in technocratic or expert rule has been shaken, which has energized attacks on the “deep state” and the valorization of the presidency as the apex of democratic responsibility and accountability. Republican administrations have advanced this cause by pressing in the courts, with considerable success, a “unitary executive” theory of full presidential control over both departments and the agencies Congress designed with features of decision-making independence. But these developments should not obscure the longer-term trend toward enhanced executive power over a series of both Democratic and Republican administrations.

Also reflected in the essays is close attention to the weakening of norms, those informal practices and understandings that operate, when observed, to limit the potential for executive abuse of power. The collapse of norms to protect against the politicization of law enforcement is one much-discussed example of the erosion of these constraints. Disregard of conflict-of-interest standards, allowing for powerful executives to amass great wealth in office, is another. And there are other, perhaps less generally visible cases, such as norms that have functioned over time to preserve values of public participation in the regulatory rulemaking process.

The Role of the Courts. Institutional failures invite a turn to the courts as the potential stabilizers of democracies under assault. While democracy might ideally look in the first instance to the historic accommodations of the political branches, politics by consensual practice looks increasingly distant when the relevant institutions seem unable to shoulder their load. Tocqueville long ago remarked on the American propensity to present all manner of disputes for judicial resolution. The restraints of the political question doctrine seem a distant memory in the U.S. today, and that pattern is increasingly common around the democratic world. The risk is that law and particularly constitutional law becomes a targeted political arena, or is perceived that way, and that other branches of law, such as criminal prosecution, are seen as channels of politics by other means.

If high voltage political controversies are presented to the courts, the question then becomes whether greater judicial involvement strengthens or weakens democracy and whether the tools of adjudication are appropriate or adequate to the task. Here again, our authors diverge on whether our polity suffers for judicial engagement and even whether there is a cost to judges addressing the cases as they are presented. There is a shared concern that the judiciary becomes increasingly a site of political contestation and the difficulties that presents for political and social stability overall. Seemingly, the authors share some desire to turn down the rhetorical heat on the judicial role in fraught political cases. But the sources of the problem and the proposed solutions point in disparate directions. Likely, as it should be.

Legislative Dysfunction. A common theme in many of the contributions is the sense that institutional frailty has imperiled democracies around the world. In the first instance that frailty is identified in the weakness of legislatures. These institutions legislate less, meet less frequently, and cede the role of guardians of democratic deliberation to rising executive authority. Yet sustained democracy is unthinkable without a vibrant legislature. The U.S. Constitution sets the Congress as Article I and begins with a detailed account of the responsibilities and authority of Congress. In nonpresidential systems, the Parliament is the convening authority of government and selects the prime minister to be head of government. In practice, however, the legislative authority has become fragmented and the locus of policy initiatives has shifted to executive decrees, even in parliamentary systems.

Although our authors start with divergent political priors, they share a concern that something has seriously gone awry in the legislative branch. In addressing the state of the legislative branch in the United States, the essays suggest that whether examined from such core functions as budgets or the ability to create legislative agencies to administer statutory initiatives or more broadly as a matter of preserving power to offset the President, the ability of Congress to discharge its constitutional functions has suffered serious erosion. In turn these essays share the sense that Congressional disability has been a growing concern. As for remedies, the essays point to different ways of increasing congressional power, from tighter controls on fiscal authorizations to legislative standing for court challenges to enforce legislation.

Political Parties. Related to the weakening of the legislative branch is the weakness of political parties, especially the traditional center-left and center-right parties that dominated the period of democratic ascendancy in the 19th and 20th centuries. Parties play multiple roles in democracies from mobilizing voters to organizing campaigns to providing ideological coherence to inform voter choice. Indispensably, parties bring order to the legislative caucus, set priorities of proposed bills, and broker choices and tradeoffs among competing priorities. The weakness of parties translates into an inability to get things done legislatively. Parties are also the transmission belt between voter preferences and legislative programs, and between elected representatives and their constituents. As the parties weaken, the seemingly inevitable consequence is the diminution of the legislature and a vacuum of power to be filled by the executive.

What to do as parties weaken provokes as many potential remedies as does the diagnosis of the root cause of party decline. For some, parties grew out of mass organizations ranging from churches to trade unions to local business organizations, and have weakened as those civil society institutions have lost their social dominance. From this diagnosis emerge new visions for different forms of party organizations ranging from associational groupings to more plebiscitary forms capable of harnessing the key role of social media in defining today’s public arena. An alternative examination ties the weakness of parties hewing toward the political center to the greater polarization of politics, at least in part owing to the liberalization of entry of extreme voices through social media. Here perhaps history offers some hope that leaders emerging from polarized times eventually want to govern and obtain tangible results. Or, perhaps, the causes lie in legitimate disaffection of voters from increasingly bureaucratic and even sclerotic party structures increasingly inattentive to the felt needs of the voters. On this reading, the rise of populism, on both the left and the right, might prove a needed corrective to realign the institutions of democratic politics with what the people really care about.

Civil Society. As the authors writing on this subject show, the distrust that has come to plague governments has also affected perceptions of civil society institutions. The news media and the legal profession have been faulted for failing to confront government pressure for ideological conformity and the suppression of news reporting or client representations disfavored by the state. Philanthropies have had to answer a critique that their funding priorities have underwritten distinctive and polarizing commitments to either the “left” or “right,” failing to perform their function in supporting a rich dialogue across differences. Universities now contend with questions about how well they defend intellectual freedoms and resist ideological conformity, either in their campus speech and faculty hiring policies, or in their submission to government pressures and dictates. And the policy debates about school choice, “educational pluralism,” and the role of the family are integrally related to competing views of how to build and sustain democratic culture. What, in the end, unites all these perspectives is agreement that these institutions are all indispensable in meeting the challenge to democracy—and can, and must, do better.

“The Politics of Tit for Tat.” When the contestants for power in a liberal democracy believe that victory is an existential necessity and a loss is unthinkable, two pressures develop to put the system and its core values at risk. There is the urge to dismiss the opposition as illegitimate, to pursue electoral success at all costs, and to build protections against the future loss of power once it is achieved. In addition, in the name of accountability, a new regime may face demands from its constituency to investigate and prosecute its predecessor for alleged and actual abuses of power. These pressures converge and reinforce each other: the investigative power of the state serves both the stated goal of accountability but also the strategy of weakening the opposition and undermining fair political competition. The simple allure of revenge is also at work: that the despised opposition is deemed to have acted badly is seen to justify a like response. The liberal democratic values of mutual toleration and forbearance—the acceptance of political differences and the exercise of restraint in the use of power—come under severe pressure. Essays devoted to this topic call from various perspectives for understanding and coming to terms with these problems.

“Restoration.” Over the last 10 to 15 years, there has been a great deal of writing about “democratic backsliding,” the rise of “competitive authoritarianism,” and even “how democracies die.” The concern was that popularly elected governments were then using their power to exert control over courts, the media, the election process, and much else to entrench themselves in power in ways that would be extremely difficult to challenge. But in more recent years, several of the countries that had illustrated these risks—Brazil, Poland, and Hungary—have had elections in which significant transitions in power have nonetheless taken place. Those transitions then pose a new challenge for democracies in our era: how should the return to power of parties purporting to be more committed to the rule of law and liberal values than their predecessors respond to the institutional degradations these prior regimes wrought? If these prior regimes, for example, manipulated the judicial system so as to stock the courts with party loyalists, should the newly elected regimes respond in kind? Or should they adhere to the “normal” rule of law constraints and processes in which it might take these new governments many years to restore a more independent judiciary? These questions are partly about the means of restoring liberal democracy. But they are also partly about the goal: should it be restoration of legal structures and processes that existed before the rise of more illiberal regimes? Or should these newly elected governments look toward a different view of the future? Several of our writers come from these countries and expressly grapple with this central question. Others address these from the perspective of the United States.

And a final note to readers:we actually include 109 ideas, in addition to the three essays we contributed. We decided to preserve for this volume the title for the series, “100 Ideas in 100 Days,” in honor of its origins, but also to add essays we were delighted to receive after we met the original target.

June 15, 2026

Bob Bauer is a founding Faculty Director of the Democracy Project, Professor of Practice, and Distinguished Scholar in Residence at NYU School of Law. He is a leading expert on executive power and author of “The Unraveling: Reflections on Politics without Ethics and Democracy in Crisis,” co-author of “After Trump: Reconstructing the Presidency,” and co-founder of a Substack devoted to executive power issues, “Executive Functions.” Bauer served as White House Counsel from 2009 to 2011.

Samuel Issacharoff is a founding Faculty Director of the Democracy Project and Reiss Professor of Constitutional Law at NYU School of Law. He is a leading expert on democracies and constitutions worldwide and author of “Fragile Democracies: Contested Power in the Era of Constitutional Courts” and “Democracy Unmoored: Populism and the Corruption of Popular Sovereignty.”

Richard Pildes is a founding Faculty Director of the Democracy Project and Sudler Family Professor of Constitutional Law at NYU School of Law. He is the nation’s most cited scholar on election law, a leading expert on American government and democratic governance worldwide, co-editor of “Electoral Reform in the United States: Reforms for Combating Polarization and Extremism” (2025), and a member of President Biden’s Commission on the Supreme Court of the United States and the bipartisan ABA Task Force on American democracy.







PART IIThe Challenge of Democracy








Experts, Trust, and Uncertainty


FRANCES E. LEE

“A people who mean to be their own governors must arm themselves with the power which knowledge gives” reads an aphorism from James Madison engraved next to an entrance of the Library of Congress. Madison was surely right, even if libraries may not be the first place people turn.1 Democracy’s primary truth-seeking institutions are the news media, academia, and scientific agencies. When they function well, they empower the people to better understand their needs and interests and to pursue them effectively.

There are signs that these institutions are not functioning well. All are less trusted than previously.2 Some of this decline stems from the perception that they are politically biased, with mistrust concentrated on the political right.3 As educational attainment becomes an increasingly good predictor of people’s political preferences—with the highly educated on the left and the less educated on the right—expert opinion both becomes more left-leaning and more mistrusted on the right.4

But having just co-authored a book examining the performance of American democracy during the Covid pandemic, the problems with these institutions are not just a matter of perception.5 They all overplayed their hands during the pandemic. They leveraged their authority and credentials to steer opinion and behavior. In doing so, they exaggerated their knowledge. As former NIH Director Dr. Francis Collins, to his credit, admitted: “We failed to say every time there was a recommendation, guys, this is the best we can do right now. It’s a good chance this is wrong….We did not admit our ignorance, and that was a profound mistake.”6

“We know what works against Covid-19” was a mantra intoned by public health officials throughout the pandemic. The mantra, however, was wishful thinking.7 In 2020, officials did not know how Covid was transmitted. Airborne transmission would not be widely acknowledged until 2022. Meanwhile, officials mandated policies premised on droplet transmission, such as cloth masks, sanitizing, and social distancing.8

Six-foot distancing was a cornerstone of pandemic policy and, according to former FDA commissioner Scott Gottlieb, “probably the single most costly intervention the CDC recommended.”9 It was also the single biggest obstacle to reopening schools.10 However, it was not based on data.11 When pressed by congressional investigators for the basis of the six-foot guidance, former NIAID Director Dr. Anthony Fauci said: “I don’t recall. It sort of just appeared.”12

Other poorly substantiated claims were made regarding the capacity of vaccines to stop Covid transmission. Even though the vaccine trials had not tested for curbing transmission, public health officials assured Americans that getting vaccinated would protect them from giving Covid to others. CDC Director Rochelle Walensky told MSNBC that “vaccinated people do not carry the virus, don’t get sick.” Dr. Fauci stated that vaccinated people become “dead ends” for the virus.13 Even after the CDC reported on an outbreak where the virus spread quickly among fully vaccinated people, the Biden administration imposed a vaccine mandate based on the mistaken idea.14

“A people who mean to be their own governors” need to ask probing questions and seek balance against one-sided expertise. But reporters and scholars tended to cheerlead rather than critically scrutinize policy. In the spring of 2020, when pandemic shutdowns swept the globe, there was little effort to investigate the evidence base for these unprecedented and extraordinarily costly policies. Had researchers looked to the World Health Organization’s systematic review, just published in November 2019, they would have found that the quality of the scientific evidence in favor of almost all non-pharmaceutical interventions (NPIs) had been rated as “low” or “very low.”15 Among the measures “not recommended in any circumstances” for a respiratory pandemic were contact tracing, quarantine of exposed individuals, and border closure.

Mainstream outlets published narratives about how NPIs had worked in 1918.16 But the evidence was weak.17 In 2006, the Institute of Medicine (now the National Academy of Medicine) convened a distinguished committee to examine the evidence from the 1918 pandemic.18 The committee concluded that “total mortality was only weakly associated” with the NPIs cities employed to slow the spread of the disease. The committee declined to endorse the use of NPIs in future pandemics because “it is almost impossible to say that the interventions, either individually or in combination, will be effective.”

During the pandemic, academic institutions enthusiastically embraced Covid restrictions.19 Now that the pandemic is over, there have been surprisingly few retrospectives. But for those who do examine the evidence: it is disappointing.20 States and countries imposing faster, more stringent, or lengthier Covid restrictions did not fare better.21

The simple fact is that we did not know what would work to stop Covid-19. Pandemic policy was made amidst great uncertainty. One can only feel empathy for officials tasked with such heavy responsibility. But under such conditions, those whose authority rests on their information and expertise—health advisors, journalists, and academics—are responsible for doing due diligence and being frank about what they do and do not know with confidence. In retrospect, it seems evident that policy was more often made on the basis of hope than solid evidence.

Too many experts want to blame the public’s loss of trust in institutions on polarization and misinformation. But a fair-minded look back at the pandemic reveals that some loss of trust is both understandable and warranted. A lesson for the future is that the experts on whom democracies rely should not exaggerate what they know.

September 9, 2025

Frances E. Lee is jointly appointed in the Princeton University Department of Politics and the Princeton School of Public and International Affairs where she is Professor of Politics and Public Affairs. Lee has broad interests in American politics, with a special focus on congressional politics, national policymaking, party politics, and representation. She is co-author of “In Covid’s Wake: How Our Politics Failed Us” (2025), “Sizing Up the Senate: The Unequal Consequences of Equal Representation” (1999), and the textbook “Congress and Its Members.”








NOT “By All Means Necessary”


RANDALL KENNEDY

Because proponents of democracy are constantly battling its enemies, the ethics of fighting should be an important subject for its champions.

Slavery constituted the most egregious nullification of democracy in America. Those reduced to the status of human property were denied any say in government and made vulnerable by law to the cruelest depredations. Under slavery, children could be taken from parents to be sold on the auction block. Husbands could be separated from wives at the whim of masters. In most states of the slavocracy, there was no such crime as the rape of an enslaved woman. Any decent version of democracy required the abolition of slavery. That goal offered as apt a reason as anything imaginable for resorting to a wide gamut of means, including violence, to erase an evil regime. Should we believe, however, that slaves (or anyone) can justifiably use any means to fight enslavement?

Some observers see slavery as so intolerable that those seeking to depose it can rightly embrace any means to do so. They echo writer Loyle Hairston’s proposition that no one can commit a crime against slavery. They embrace the logic once articulated by Michael Walzer that “there is a sense in which oppression makes men free, the more radical the oppression the more radical the freedom.22 Thus slaves…are set loose from the normal restraints of social life….” Adoption of this view largely explains why, amongst students of the fight for racial democracy in America, Nat Turner’s slave rebellion is not only widely praised but fiercely defended against virtually any criticism. The most consequential slave uprising in United States history, the Turner rebellion erupted in 1831 in Southampton County, Virginia. Propelled by sixty to eighty enslaved and free blacks, the insurrection lasted about two days before it was brutally repressed, with Turner’s execution along with scores of fellow African Americans, some of whom had supported the rebellion and some who were killed arbitrarily in fits of racist vengeance.During the revolt, rebels killed fifty-five white men, women, and children—including a decapitated infant who had been sleeping in a cradle.

The arguments over the ethics of political struggle in which I have been involved have often taken place, figuratively or sometimes literally, under posters picturing a stern-looking Malcolm X alongside the slogan “By Any Means Necessary!” I object to that slogan if it means abjuring limits that morally bind dissidents. I insist upon recognizing boundaries by which to judge even terribly oppressed rebels as they struggle against repression. Acquiescing to a practice of no judgment when it involves oppressed people entails condoning a destructive sentimentality regarding the humanity of the deprived. It involves overlooking the all too obvious fact that oppressed people, too, can engage in conduct that is foolish, selfish, cruel, and otherwise reprehensible. It also involves overlooking strengths latent in people condemned to the most desperate, degraded circumstances.

Thinking back upon Nat Turner’s struggle against an absolute nullification of democracy, I insist upon holding him and his comrades accountable. I do not know precisely what the moral judgment should be, though I find it difficult to imagine an excuse for decapitating the infant. My main point, though, focuses not on the substance of any particular judgment but on the imperative that there be some judgment. The morality or immorality of figures caught up in struggles over democracy should not be overlooked either because of their downtrodden status or because of the desperate circumstances in which they find themselves. Decent struggle for democracy—the only sort of struggle that can produce decent democracy—requires that everyone’s conduct be subject to judgment—those on the bottom as well as those on top. No one should receive a pass insulating their conduct from moral assessment. The abject deprivations imposed upon Palestinians in Gaza do not free them and their allies to do anything they want in the name of resistance. Nor do the atrocities that gave rise to the State of Israel and that have been visited upon Israelis for decades free them and their allies to do anything they want in the name of self-defense. There must be limits that must be respected. Setting forth precisely the coordinates of those limits is beyond my ken, at least at this moment in this forum. For now, all I can manage is to urge those fighting for democracy to forswear the uninhibited ruthlessness connoted by boasts of being willing to use all means necessary to attain one’s aims.

September 9, 2025
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Why Democracy?


JONATHAN SUMPTION

The first thing that we need to be clear about is what we mean by democracy. Democracy is a purely procedural concept. It is a mechanism for collective self-government, a way of entrusting decision-making to people acceptable to the majority, whose power is defined and limited, and whose mandate is revocable. That may be impossible to achieve without some substantive rights: rights to liberty and security of the person, to freedom of speech and assembly, and to free and fair elections at reasonable intervals. It is also closely related to the rule of law, because the whole concept of limited authority depends on law. The important point, however, is that democracy is about processes, not outcomes. Democracy is not a quest for justice or equality or fairness or human rights, but a way of resolving our inevitable differences about these things.

In any political community there will be differences of interest and opinion between citizens. Some of them will be fundamental. The first task of any constitutional order is to accommodate those differences of opinion and interest, so that we can all live together in a single society without the systematic resort to violence or other forms of coercion. The main reason for preferring liberal democracy as a system of government is that historical experience and political logic suggest that it performs this task better than any other system.

A suitable institutional framework is a necessary but not a sufficient condition for the survival of democracy. All democratic constitutions, whether formal and legal like that of the United States or informal and political like Britain’s, are vulnerable to a collapse of certain basic cultural norms on which democracy depends. They depend on conventions, that is to say, on rules of conduct that are not necessarily imposed by law but which are observed because the political cost of defying them would be too high. Conventions, however, are fragile. They apply only for as long as the political world believes in them and is prepared to impose a high political price on deviants.

This is, however, a model which can only work if our differences are transcended by our common acceptance of the legitimacy of the decision-making process, even when we disagree profoundly with the outcome. You have to care more about making the decision-making process work than about succeeding in your personal ambitions or your political program. You have to believe that the end does not necessarily justify the means. This calls for a culture of political tolerance and cooperative empathy among both politicians and citizens. It requires a willingness to compromise, to choose solutions that may not be ideal but that the widest possible range of opinion can live with. It requires conventions about how even lawful powers will be exercised so as to avoid capricious, vindictive or oppressive decisions. Above all, it requires people to treat political opponents as fellow citizens with whom they disagree, and not as enemies to be smashed. In this sense, democracy calls for what political philosophers from Aristotle and Cicero to Machiavelli called “virtue.” Virtue calls for qualities that do not come naturally to human beings. Yet, miraculously, a bipartisan commitment to the survival of a democratic culture has characterized the democracies of Western Europe and North America now for a century and a half.

This points us to a fundamental truth. Democracies that fail almost always fail from within. They fail because this culture has died. Without an acceptance of the legitimacy of political differences, even on fundamental questions, people who are disappointed with government will naturally turn to more authoritarian systems that they believe may serve their purpose better. When this happens, the institutional framework usually survives. There are constitutions, elections, legislatures, courts and so on, just as there are today in Vladimir Putin’s Russia. All of these things exist in the United States too, and yet the United States has become a fascinating laboratory of democratic decline. The polarization of opinion among both lawmakers and citizens has meant that people have lost their common respect for the decision-making process if it yields results that they do not like, as it inevitably will much of the time. Like most constitutions, the Constitution of the United States works when people want it to. Perhaps they no longer do. They just want to win.

February 11, 2026
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Voting Our Way Out of Gerontocracy


SAMUEL MOYN

The collapse of the Democrats in 2024 has caused a backlash against “gerontocracy.”23 Joe Biden eventually stepped aside, but the “cover-up” of his age-related frailty is being blamed for playing into the right-wing presidency and all its outrages.24 Even though one or two other elderly stalwarts of the party are announcing retirements—Jerrold Nadler most recently,25 explaining that he will not stand for election after learning last year’s lesson—other politicians are staying, no matter their decrepitude and decline.26

The gerontocracy debate is promising. But it has also been miscast from the start. Deeper than the scandal of aging politicians is that of an aging electorate.

Just like there is a racial turnout gap in American elections that liberals rightly consider a black mark on our democracy, there is an age-related one. There is no doubt that the older you are, the likelier you are to vote, sometimes to an astonishing extent. (I provide the receipts in a forthcoming book.) Just like in the racialized case, the age skew in the electorate is unjust. In certain instances, in fact, the age gap is worse than the racial one. Even so, it is far less likely to raise liberal and progressive concern. But saving #OurDemocracy may turn out to depend on rescuing it from elder dominance.

It is not just that it is unfair on its face. It creates a self-reinforcing dynamic. A government that fails to represent you—descriptively or substantively or both—is likely to alienate you. And since people generally want to vote for politicians their own age, the effect is a vicious cycle. You stay home, and the politicians and policies that result give you even more reason to do so. As the pop singer John Mayer asks in his song “Waiting on the World to Change,” why attempt improvements if the young don’t have enough power to achieve them, in the face of what is visibly and truly a government of, by, and for the old?

There are various minor fixes to entertain. Progressives have championed some for years, such as relaxing residency rules for registration—with their differential effects on the more mobile young—or giving people the day off work to vote that the younger set may need more than the older, especially retirees.

But only major fixes are likely to do the trick. Recently the ruling Labour party in the United Kingdom announced it would lower the voting age to 16 in the next general election.27 Outdoing his countrymen, English political theorist David Runciman has recommended letting anyone who can signal preferences show up, starting at perhaps age 6.28 In California, Maryland, and Vermont, some municipalities have lowered the voting age for mayor and school board, a policy change that the cause group Vote16USA pursues state-by-state.

If the underlying problem is turnout, though, such changes—which still sound great—won’t correct the imbalance. What we may need to save the future from the old is some combination of proxy and weighted voting that amplifies the political voice of the non-old.

Proxy voting is currently in bad odor because it is associated with the natalist right, which blithely assumes that the proxies ought to be parents, representing the interests of growing families. Famously (or notoriously), J.D. Vance supported such a policy long before becoming vice president,29 though its intellectual roots are older.30 But if our problem is gerontocracy, proxy voting can help solve it if the proxies are those most likely to represent minors, rather than their own (since parents do not have the same interests as children, not by a long shot). That is why we could experiment with letting the cohort of eligible voters nearest in age to the disenfranchised vote for themselves, as well as for their younger peers.

Of course, we could also let such eligible voters have greater voting power to serve as proxies for the eligible but non-voting members of their own generation. After all, electoral gerontocracy is equally if not more problematic for overweighting the interests of the wrinkled relative to the eligible rest, not just excluded children alone. Making the votes of the younger count for more doesn’t have to be regarded as proxy voting—only if it helps explain or justify it.31 Regardless, it looks better than policies that would have the same effect, diluting the voting power of the old.

There is no constitutional barrier to any of these policies. The Twenty-Sixth Amendment just provides a ceiling of 18 years of age for allowable disenfranchisement, setting no floor: the states can extend the vote below 18 if they choose. More controversially, the Amendment’s promise that the right to vote shall not be abridged “on account of age” begs the question of whether weighting voting is abridging anyone’s vote, or restoring balance to a skewed representative system.
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Judicial Supremacy and American Democracy


JONATHAN F. MITCHELL

The Supreme Court of the United States has long asserted interpretive supremacy over the Constitution, and it expects and demands that the other institutions of our government treat its opinions as the final and authoritative exposition of constitutional meaning. This idea is known as “judicial supremacy.” It has enabled the Supreme Court to claim that its constitutional pronouncements bind not only the parties to a case but all government officials. And the Supreme Court tells us that its opinions interpreting the Constitution are themselves the supreme law of the land—akin to the Constitution itself—and that those opinions must be honored and regarded as constitutional law until the Court sees fit to overrule them.

The idea of judicial supremacy has been sharply criticized by legal scholars from across the ideological spectrum. And for good reason. There is nothing in the language of the Constitution that provides or even suggests that the Supreme Court’s interpretations of the Constitution are binding on nonparties to a lawsuit, or that the political branches are forbidden to depart from the Supreme Court’s pronouncements when exercising their own constitutional prerogatives.32 Article III of the Constitution merely empowers the Supreme Court to resolve “cases” or “controversies,” which indicates that the Court’s judgments will bind the parties to a lawsuit but in no way suggests that the opinions explaining those judgments have generative force or become the supreme law of the land whenever they interpret a constitutional provision. More importantly, the principle of popular sovereignty on which our nation was founded would favor a regime in which disputed issues of constitutional meaning are ultimately resolved by a representative and politically accountable institution such as Congress, rather than an unelected and unaccountable committee of judges.33

Despite these academic criticisms, the idea of judicial supremacy has become so entrenched in our legal and political culture that it is often treated as axiomatic. In 1986, Attorney General Edwin Meese was shouted down after giving a speech in which he denied judicial supremacy and announced that the political branches could interpret the Constitution differently from the Supreme Court when performing their official functions. And at oral argument in Trump v. CASA, Inc., President Trump’s Solicitor General endorsed the Supreme Court’s interpretive supremacy over the Constitution, promising that the Trump Administration would respect not only the judgments but also the opinions of the Supreme Court as authoritative and legally binding pronouncements.34

Yet we are also witnessing a resurgence of efforts to challenge judicial supremacy—from both sides of the political aisle. In 2021, Texas enacted SB 8,35 which outlawed abortion after approximately six weeks of pregnancy, even though the Supreme Court had not yet overruled its opinion in Roe v. Wade that had declared abortion to be a constitutional right.36 Texas structured this law in a manner that made it impossible for abortion providers to bring pre-enforcement lawsuits challenging the constitutionality of the statute, so the law took effect despite its incompatibility with Roe. This was a direct challenge not only to Roe but also to the Supreme Court’s claims to interpretive supremacy over the Constitution, as Texas implemented an abortion ban that rejected Roe’s interpretation of the Constitution and prevented the federal judiciary from doing anything to stop it.

In 2024, Senator Schumer introduced the No Kings Act,37 which declared that the Supreme Court had erred when it awarded presidents immunity from criminal prosecution in Trump v. United States,38 instructed the lower federal courts to disregard the Supreme Court’s opinion in Trump, and stripped the Supreme Court of appellate jurisdiction to consider any constitutional challenges to the proposed Act. The bill was not enacted, but it shows that congressional leaders are becoming increasingly willing to use their powers over the Supreme Court’s jurisdiction to counteract opinions that they regard as poorly reasoned or misguided.

Most of the public hand-wringing over the state of American democracy has focused on the behavior of President Trump. But supporters of democratic governance should also be willing to challenge the imperious attitudes of the Supreme Court. For too long, the political branches have responded with passivity and acquiescence in response to the Court’s self-proclaimed authority to render constitutional pronouncements with universal binding effect. The success of SB 8 and the introduction of the No Kings Act may be auguring a new era in which other institutions of our government use their powers to challenge or undermine the Supreme Court’s interpretations of the Constitution. One need not agree with the constitutional interpretations embodied in SB 8 or the No Kings Act to applaud the willingness of politically accountable leaders to challenge the Supreme Court’s purported monopoly on constitutional interpretation. Those who believe in democracy should support a role for democratic institutions in interpreting our fundamental charter of government, rather than relegating them to passive receptacles of the Supreme Court’s diktats.
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Why Conservatives Must Defend Liberal Democracy


GREGG NUNZIATA

We live in tumultuous political times, marked by deep divisions. Both ends of the political spectrum have questioned whether liberal democracy and the Constitution still meet modern challenges. Recent horrifying flashes of political violence further the feelings of dread and fuel illiberal temptations. Yet American democracy is the only viable path forward.

Conservatives, of all people, should know this and champion it. The values that have built this country do not belong to any party or faction; they belong to all of us, and we all suffer if we cast them aside in the hopes of some short-term political victory. Ultimately, any political victory gained at the expense of America’s liberal-democratic tradition is a Pyrrhic one, as it empowers the other side to employ the same means for different ends.

Conservatism has always cautioned against those who would tear down institutions, promising “golden ages” to come, but inviting only chaos and bloodshed. Edmund Burke, the father of modern conservatism, warned against violent rupture with the past and reminded us that society is “a partnership not only between those who are living, but between those who are living, those who are dead, and those who are to be born.” For Burke, the task of conservatives was to tend this inheritance, not to squander it. Our American inheritance is liberal democracy—imperfect, often frustrating, but the only political order that has delivered stability, freedom, and prosperity across generations.

Too many on the right have forgotten this. They speak contemptuously of norms and traditions. They express frustration with the rule of law and the separation of powers. Some romanticize strongmen abroad as they succumb to authoritarian temptations at home. They openly talk about the need to seize the power of the state, in response to crises, real and imagined, to destroy the left. This isn’t only not conservatism; it imperils all that we, on the political right, value.

Liberal democracy, by its nature, frustrates. It requires accepting lawful government by those we oppose and limiting our own power after electoral victories.American democracy makes further demands than parliamentary systems. Our government, with its separation of powers, bicameral Congress, staggered legislative terms, and federalism, slows the advancement of even popular, legitimate, and well-intentioned policies. After an election, the majority may have its hand on the wheel, but the minority retains access to the brakes.

Conservatives should appreciate the stability that this has provided. Contrary to the dystopian country some on the right see, the United States remains the world’s most innovative and dynamic economy, its leading military power, and its most church-going developed country. That’s due in large part to the extraordinary foresight of the Founders.

Conservatives in America have not just managed decline, but have made real advances over the decades—ones that would have been beyond the imaginations of our mid-century conservative forebears. Working through our system, American conservatives helped defeat communism abroad, deregulated and liberalized markets, transformed the judiciary, reversed and arrested appalling social trends, and changed the terms of a host of policy debates.

Granted, American democracy does not promise a conservative utopia, but that’s better than the empty promises offered by the post-liberal right, which implausibly promises to remake our diverse and vibrant democracy through the strong hand of the state. Post-liberals argue, loudly and more influentially than ever, that America’s liberal strictures have outgrown their usefulness, and that it’s time for those on the right to apply the power of the state to advance their own ends.

Our democracy has not failed conservatives; it has allowed conservative ideas—of family, faith, markets, and community—to thrive. But that flourishing depends on certain fundamentals now at grave risk. Free enterprise cannot exist without the rule of law. Religious life cannot flourish when the state punishes disfavored expression. Tradition cannot endure when the government assaults and co-opts civil society.

Illiberal populists do not preserve traditions; they shatter them. They do not protect religious institutions; they subjugate them. They do not conserve markets; they corrupt them. Demagogues may speak in the language of conservatism, but they destroy its soul by substituting their whims for liberty and law.

The conservative task is to persuade, to build, to conserve—through free debate and limited government. This process will never deliver all our dreams, but it protects all we cherish, while the victories it does yield will more likely endure than those imposed by brute force after narrow electoral victories.

Conservatism is not, ultimately, about any policy end; it is about preserving the conditions for ordered liberty and human flourishing. If conservatives forsake constitutional constraints, we squander a critical portion of our inheritance and expose the remainder to devastation. Empowering a leader you admire today with unchecked power leaves your children defenseless against one you fear tomorrow.

Conservatives must reject illiberal temptations and return to our own tradition, one that honors inheritance, prudence, and the hard work of persuasion. If we wish to conserve anything worth handing to future generations, we must begin by conserving liberal democracy itself.
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Restoring Trust, and Dialogue


JOHN SEXTON

I have written elsewhere that universities are “the last, best hope” to counter, in America and elsewhere, the profound loss of capacity to engage in dialogue with those who view the world differently (not only strangers but also friends, neighbors, and even family). Specifically, drawing upon the dramatic success of interfaith dialogue over the last sixty years, I have urged the embrace of a secular version of ecumenism as the antidote to this “secular dogmatism,” and I have argued that universities are natural incubators for this approach.

Raimundo Panikkar, a mentor to Pope Francis, preached the importance in the context of ecumenism of a “dialogic dialogue”—a meeting of persons across difference. Such dialogue asks participants to meet each other in a spirit of mutual trust and understanding, ready to alter misconceptions about each other and eager to appreciate the values of the other; and, it asks the parties to do their best to pass momentarily into the worldview of the other in order to experience the other’s values from within the other’s perspective (including in the process, seeing themselves as others see them). This approach requires trust, humility, generous listening, and openness to changing one’s initial way of seeing things. And, it has worked.

Universities possess a set of foundational characteristics that justify faith in their capacity to incorporate and nurture this ecumenical spirit. First, those engaged in the advancement of knowledge understand that their work builds on that of others; they study the nuances of what others have done, including those with different views. Second, these seekers understand that validation of their work entails critique by others; they welcome such dialogue. Third, even “well settled” ideas are reexamined regularly in a transparent process. And, fourth, there is a premium in challenging received wisdom and very significant professional reward for unearthing its weaknesses.

Notwithstanding these fundamental characteristics, the disease that first infected our politics clearly has metastasized into universities themselves. Most campuses now display not only the polarity we see in society generally but also a cynical distrust of university leadership and colleagues that is a reflection of the general collapse of faith in institutions (including universities) and in each other. It is remarkable that many within the university abandon the intellectual rigor that they routinely exercise within their disciplinary work when they opine on the general workings of their intellectual homes; suddenly, they begin thinking in slogans that display no recognition of the complexity of the issues at hand.

Undoubtedly bad decisions have been made on campuses, some for motives that are unbecoming of university leaders. And even correct decisions can be executed badly. But, as a general matter, those to whom we have delegated leadership in our universities (typically, colleagues who have been chosen from among us to do a task) are doing their best to advance institutions they love.

In a time when in some quarters ignorance actually is celebrated and expertise is mocked, those of us privileged to live in universities must beware ourselves of oversimplification and binary, ideological thinking; as we opine on issues facing our communities, we must model the appreciation of complexity (and its concomitant, dialogue) that characterizes our disciplinary work at its best. As we do so, we must bring along the humility, the openness to different thoughts, and the assumption of good faith that we exercise with respected colleagues in our fields.

Some concrete steps to foster dialogue have already been taken on several campuses. For example, those who choose to join campus communities now are being asked to sign codes of discourse enunciating rules of conversation within the community; these codes, evenhandedly enforced in procedures with articulated penalties, provide a basis for building a dialogic culture.

Other innovative steps are available—some already underway. For example, a set of leading universities has come together in a Reconciliation League that will provide sets of student leaders a unique experiential learning opportunity in the skills and application of dialogic bridge building. The core of the project is a model curriculum and a set of related activities made possible in a unique setting, a lengthy voyage together as a community of learners.

Society is at an inflection point. A toxic disease has infected the body politic. Our universities, if they are true to themselves, can provide the antidote. The techniques are known. We now must build ever-expanding circles of trust and genuine dialogue. We can do that, if we start at home.
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The Case for Universal National Service: Restitching America’s Social Fabric


JAKE SULLIVAN

A vibrant democracy rests on a foundation of social cohesion—a shared sense of trust, belonging, and national purpose. To restore that foundation in the United States, we should create a program of universal national service for all young Americans. One in which all high school graduates have an opportunity to participate—and all are strongly encouraged to do so.

I can’t claim ownership of this idea. For years, national service has been championed by advocates like General Stanley McChrystal, who has seen how military service is an engine for social cohesion and national strength and believes that America would benefit from a civilian equivalent. I totally agree. And moreover, I’m convinced that this idea’s time has come.

National service could take many forms. For some young people, it could mean tutoring in elementary schools with declining test scores. For others, it could mean rebuilding trails in national parks or helping coordinate disaster relief. Those who speak different languages could provide translation services at local clinics or hospitals. Those with an interest in social work could work at child care or elder care centers.

As a practical matter, this kind of proposal doesn’t require inventing an entirely new approach or building a massive new bureaucracy from scratch. We could start simply by scaling up existing, successful programs like AmeriCorps and YouthBuild. Plus, legislation that supports national service programs already exists. We would just need to amend it to authorize more opportunities.

In other words, with modest funding increases and modest adjustments to existing programs, we could yield dramatic dividends for our democracy.

Social scientists have documented with alarm how the United States has lost a sense of “we” across politics, economics, society, and culture.39 As Robert Putnam writes, our nation faces “deep and accelerating inequality, unprecedented political polarization, vitriolic public discourse, and a fraying social fabric.” In other words, an “I” moment now prevails. National service acts as a kind of immunotherapy to a “you win, I lose” zero-sum logic. It shows young people that other people’s success strengthens—rather than threatens—their own. This greater emphasis on the common good and common purpose, as opposed to an emphasis on me and mine, can be one piece of a larger puzzle that begins to heal our country.

Plus, at a time when social media algorithms create echo chambers that can lock us into conversations with people who already think and look like us, national service would give young people the chance to join communities that they might otherwise only know by caricature. By rolling up their sleeves and joining in community work, they would break out of their social or ideological bubbles and interact meaningfully with people from different political, geographic, socio-economic, and ethnic backgrounds. This could vastly broaden their social networks—indeed, it could redefine their very conception of what a social network is—with benefits compounding over time.

Additionally, research shows that volunteers in national service programs have better mental health and a greater sense of self-confidence.40 They also tend to have a larger professional network. And volunteering drives skills-building—something young Americans understand the importance of in an ever-competitive job market. Nearly half of AmeriCorps members identify “gaining new skills” as their primary or secondary reason for joining. Recent studies also highlight that AmeriCorps alumni in certain parts of the country “consistently out-earn their counterparts, beginning at age 23.”41

For anyone who thinks that young people’s interest in serving is waning, the data says otherwise. AmeriCorps turns away tens of thousands of applicants every year. A 2021 survey of 18-to-24-year-olds nationwide found that 81% of them support expanding AmeriCorps, and a striking 71% would consider serving themselves.42 Other countries have successfully implemented similar programs; in Germany, national service programs supplied labor to sectors that were under-resourced, such as elder care or social services. Establishing the universal expectation of service could backfill critical sectors of the economy.

Is national service a panacea for all the pressures on American democracy? No. But establishing a universal expectation and opportunity for service offers something rare in today’s political climate: a solution that works, that young people want, and that has a clear implementation path.

Plus, it gets at something intangible that is absolutely critical to America’s future success. It would help young people feel a true ownership stake in our nation. They would see up close the problems we face—and just as importantly, they would see the solutions that exist, if we are willing to raise our hands and do our part.

That kind of can-do, optimistic, we’re-all-in-this-together spirit is what helped past generations build the United States into the greatest nation in the world. We need to reinvigorate that sense of solidarity for our time. And we need our young people to seize the reins and lead the way.
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PART IIIThe Global Perspective









Sisyphean Democracy


WOJCIECH SADURSKI

What happens when authoritarian populists lose to their democratic opponents in democratic elections? A process of restoration of democracy and the rule of law, following the best international practices, will take place, you might say.

Much easier said than done. Especially when the populists have deeply undermined the fundamental institutions of democracy, such as legislative processes, the separation of powers, the system of justice, and public prosecution. The process of reform is arduous and lengthy; rather than a broad highway with clear signposts, it is a narrow, bumpy country road, with no signs indicating the destination, and plenty of potholes along the way. Or to change the metaphor, a minefield left by the former incumbents to their democratic successors. Or, to change the metaphor once again, a Sisyphean democracy.

This is how I describe the post-2023 politics in Poland—for Poland is my case study of “Sisyphean democracy.”1 After victory in the October 2023 elections, the democratic opposition headed by Donald Tusk took power in mid-December that year, and set about a program of democratic reforms, codified in an “Action Plan” submitted to the EU. But not everything worked according to plan. There are clear lessons in this story for future post-populist transitions, such as those in Hungary, Turkey or India, among others.

Legal landmines, “traps,” or “ambushes” are the various entrenchments of remnants of the authoritarian period: remnants that prevent the new government from achieving effective reforms within the existing constitutional framework. In Poland those entrenchments had been established by statutes, and with the Law and Justice Party (PiS) aligned President having the power to veto statutes, those statutory “traps” are de facto entrenched with near-constitutional force. The President and PiS parliamentarians can also still use the façade “Constitutional Tribunal” which, staffed entirely with PiS nominees, invalidates any statute the PiS parliamentary minority does not like. In addition, the top judicial appointment body (the National Council of the Judiciary) is composed predominantly of nominees of PiS; the Supreme Court: ditto, and top public prosecutors appointed by PiS have their terms of office set in stone, going well into the future.

What should, and what can be done in such a situation? How can democracy and an independent system of justice be restored, despite all the landmines and officials inherited from and loyal to the ancien régime, and protected in their positions by statutory means of their own making, often in anticipation of the possibility of electoral defeat? This seems squarely to raise the old rhetorical question: Can you restore the rule of law while breaching the rule of law?

The answer seems to be obvious—however, it is anything but. If the rule of law is understood as faithful, strict compliance by the authorities with the language of all the statutes in force, then the call for compliance with the rule of law equals a recipe for paralysis. It is how a Sisyphean democracy was supposed to work, as envisioned by the populist predecessors. On the other hand, disregarding the legal provisions in force subjects the democratic government to the predictable accusation, both by local rule-of-law NGOs and the international community (in Europe, the Venice Commission in particular), that their successors are simply replicating the infamous practices of the populists, except this time against them.2

There is no easy solution to this conundrum. Still, the very realization of what is at stake is a step towards a solution and to overcoming the predicament of Sisyphean democracy. The next step is to rethink the meaning of the rule of law and acknowledge openly that, under such circumstances, only a direct appeal, by public authorities, to a “higher,” supra-statutory law (the Constitution, depending on its substance; European law; international legal standards), while disregarding some statutory provisions (and institutions rendered unconstitutional by populist predecessors) can offer a way out of the dilemma.3

In this case study, in Poland the restoration of democracy has been recently made even more difficult by the election of President Karol Nawrocki, the PiS-supported candidate and a zealous populist, in June 2025, for the next five years. This will mark a dramatic cohabitation. How Polish democrats will handle the dilemma just outlined, against all odds, is likely to carry important lessons for democratic forces engaged (today and in the future) in post-populist transitions elsewhere in the world.
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Transnational Tyranny


AMRIT SINGH

For almost two decades, democracy has been in retreat across the globe. In 2024, about 72 percent of the world’s population lived under some form of autocracy.4 Authoritarian leaders around the world are deploying a common set of tactics to consolidate power—subverting judicial independence, eliminating oversight mechanisms, stifling independent media and civil society, persecuting minorities, and corrupting elections.

Autocrats entrench control not only by eliminating domestic checks and balances but also by collaborating and learning from each other. Since 2010, Hungary’s Prime Minister, Viktor Orbán, has emulated Vladimir Putin’s illiberal model, capturing the Hungarian judiciary and other independent institutions and controlling the media through oligarchs who are loyal to him, while weaponizing anti-globalization, anti-migration, and anti-LGBTQ propaganda.5

Orbán, in turn, has inspired President Trump, who has declared, “There’s nobody that’s better, smarter, or a better leader than Viktor Orbán. He’s fantastic.”6 Kim Scheppele has described how Trump’s second term has followed Orbán’s model of mass civil servant firings and weaponizing the national budget to neutralize resisting institutions dependent on state funding.7 President Trump’s tactics have been mirrored in the efforts of former Brazilian President Jair Bolsonaro to sow distrust in the Brazilian electoral system and discredit the results of the 2022 presidential elections which he lost.8

Notably, Trump’s emulation of Orbán is supported by an intellectual strategy. The Heritage Foundation, which prepared Project 2025, the blueprint for Trump’s second term, signed a “landmark cooperation agreement” and holds annual joint conferences with the Danube Institute, a conservative think-tank in Hungary with ties to Orbán’s Fidesz party.9 Kevin Roberts, head of the Heritage Foundation, has said “Modern Hungary is not just a model for conservative statecraft, but the model.”10 Chris Rufo, the architect of Trump’s attacks on higher education, spent six weeks as part of a visiting fellowship at the Danube Institute gleaning lessons for American conservatives.11 Since 2022, the Conservative Political Action Conference (CPAC)—an annual political conference attended by U.S. conservatives—has also been hosted in Hungary.12

Paradoxically, autocratically-inclined leaders advocating nationalist agendas appear to be deploying a transnational, internationalist strategy for sustaining themselves. In May this year, CPAC’s annual Budapest conference was attended by Germany’s far-right Alternative for Germany (AfD) party leader Alice Weidel, as well as Geert Wilders, the leader of the Dutch far-right Party for Freedom (PVV).13 For the first time, CPAC also convened this year in Poland, where U.S. Department of Homeland Security Secretary Kirsti Noem endorsed Karol Nawrocki, the presidential candidate backed by Poland’s autocratically-inclined Law and Justice party, who later won the election.

This transnational strategy has received a shot in the arm from the Trump administration. In July, the administration announced sanctions against Brazilian Supreme Court justice Alexandre de Moraes who was overseeing the case against Bolsonaro for attempting a violent coup in 2022.14 President Trump also issued an executive order imposing a 50 percent tariff on Brazil in retaliation for the case brought against Bolsonaro.15

In August, following the Trump administration’s deal with President Nayib Bukele to imprison in a notorious Salvadoran prison non-citizens deported from the U.S. without due process, the U.S. State Department’s Country Report on Human Rights Practices in El Salvador found “no credible reports of significant human rights abuses” in the country.16 The report contradicted numerous human rights organizations and experts who had documented systematic human rights abuses in the country, as well as its own findings in previous years.17 Breaking from its historical criticism of prolonged presidential terms in Latin America, the State Department also defended the Bukele-controlled legislature’s removal of presidential term limits while rejecting comparison of the legislative process with “illegitimate dictatorial regimes.”18

As autocrats join forces and embolden one another, they are depriving millions of people around the world of their freedoms. At the same time, the common experience of people across national boundaries presents opportunities for learning how to restore democracy, including through collective action. Broad-based, cross-sectoral civil society coalitions in Brazil and Poland,19 for example, proved crucial in resisting authoritarian advances.20 To be sure, challenges in those countries remain, and the lessons learned will need to be adapted to countries that differ in material respects. Nonetheless, civil societies—broadly construed—would do well to reach across national boundaries to learn from each other and develop practical tools for defending democracy and the rule of law.

October 1, 2025

Amrit Singh is Professor of Practice and the Founding Director of NYU Law’s Rule of Law Lab, which studies and deploys legal tools to defend democracy and the rule of law worldwide. A human rights lawyer, as well as an expert on democracy and the rule of law, she has conducted strategic litigation, research, and advocacy on a broad range of rule of law issues in the U.S. and globally.









Democracies in the Age of Fragmentation


RICHARD PILDES

Writing from Mussolini’s prison in 1930, the Italian political theorist Antonio Gramsci observed of democracies in his era: “The crisis consists precisely in the fact that the old is dying and the new cannot be born; in this interregnum a great variety of morbid symptoms appear.” In our era, something about the old forms of democracy also seems to be dying.

The last decade and a half have witnessed pervasive dissatisfaction with democratic governments throughout the West. As a result, governments have become more fragile and unstable. In the last two years alone, the governments of Europe’s dominant powers, Germany and France, have collapsed, as did those in Portugal, the Netherlands, and Canada. The U.K. has been forced to hold three snap elections in the last seven years. No matter which parties are in power, citizens are dissatisfied.

Politics is exceptionally turbulent. Since 2000 in the U.S., every election but two has changed which party controls either the House, the Senate, or the White House. That rate of churning is unprecedented.21

All this reflects a new era I call one of “political fragmentation.”22 Political fragmentation means the myriad ways in which practical political power is now dispersed among many different actors and centers of power, including a proliferation of insurgent political parties in Europe, more extreme political factions in the U.S., an explosion of organized outside groups, or the new-found power of even unorganized groups and a host of individual influencers. This fragmentation of politics, which media fragmentation accelerates, makes it increasingly difficult to marshal sufficient political power and legitimate authority to address democratic citizens’ major concerns effectively.

In Western Europe, the traditionally dominant, large center-left and center-right parties, which had governed since World War II, have been hemorrhaging voters or nearly disappearing completely. In the Germany of the 1990s, the Christian Democrats and Social Democrats together received more than 75% support; today, they fail together to generate even 50% support. In the U.K., Labour and the Conservatives typically combined for 90% of popular support; polls today put them together at a mere 38%. In France, the Republicans and Socialists have been unable even to get a candidate to the final round of their presidential election.

Alienated from traditional political elites and parties, voters in the proportional-representation systems of Europe have turned to new, more extreme parties on the left and right, including anti-system parties. The new-right parties have particularly exploded. Marine Le Pen’s National Rally Party became France’s leading party after its recent 2024 election. Giorgia Meloni’s Brothers of Italy is Italy’s leading party; she is now Prime Minister. The Alternative for Germany (AfD) became the second largest party in Germany’s most recent election. Geert Wilders’s Party for Freedom is the largest in the Netherlands. The Sweden Democrats are that country’s second largest party; in Portugal, the Chega Party, formed in 2019, is now the second largest. Despite country-level nuances, many of these new-right parties endorse more restrictive immigration policies and traditional cultural values, while being economically populist and supportive of the welfare state. Across 27 European countries, these parties in the aggregate now capture similar vote shares as the traditional center-left and center-right parties and coalitions.23

Those who imagine older voters resistant to change drive support for these parties will be surprised. Young voters, alienated and dissatisfied, support these new-right parties at high rates. Among younger voters in most of these countries, these parties are either the most popular or the second most, with more extreme parties of the left the most popular.

These patterns also reflect the decline of the traditional left, as working-class voters across the West—a much larger share of the electorate than many realize—view the parties of the left as having abandoned their interests on economic and, even more so, cultural issues.24 Across Europe, the average support for right-wing parties is 13 points higher than for left-wing parties, the largest gap since at least 1990.25 This new landscape, fertilized by the communications revolution, makes politics more fragmented and turbulent, as parties struggle to figure out how to appeal to their radically reconfigured bases of support.26

Similar forces have been re-shaping U.S. democracy, though they take different form in our two-party system. The combined approval of the two parties in recent years is among the lowest ever recorded. Disdain for traditional political elites is reflected in the appeal of outsiders: Donald Trump, Bernie Sanders, Zohran Mamdani. Donald Trump has absorbed into the Republican Party many of the policies of Europe’s new-right parties. Democrats, particularly younger voters, have been turning to self-characterized socialists at the far pole of the party. Reflecting the same realignment as in Europe, Donald Trump’s 2024 coalition in income and educational terms stunningly resembles Bill Clinton’s from the 1990s:27



[image: Chart showing US voters’ shifts. Red line moves from highly educated high income voters to low education, low income voters. Blue line moves toward highly educated high income voters.]


The U.S. two-party system means the structural forces driving external party fragmentation in Europe drive internal party fragmentation here. For a decade, the Republican party was torn between more populist and more traditional factions; the party devoured three of its own Speakers of the House, with former Speaker John Boehner calling his own caucus “ungovernable.” Ever since the bitter Sanders-Clinton nomination fight in 2016, the Democratic Party has become increasingly divided between a more populist, progressive wing and a more moderate one; as Rep. Alexandria Ocasio-Cortez said in 2020, “in any other country, Joe Biden and I would not be in the same party.”28 Conflicts over whether the party needs to move more to the left or the center are likely to remain intense.

For better or worse, the U.S. two-party system, during unified government, makes it easier to overcome fragmentation than in Europe. Whether Republicans in Congress this time can overcome the internal conflicts that limited their legislative achievements in Trump I, other than tax cuts, is too early to assess. Executive action has dominated governance thus far, and even internally fractious parties typically approve their President’s nominees. But a united Republican Congress did manage to pass the massive “Big Beautiful Bill.” Whether Republicans will be united enough to pass further major legislation before the midterms remains to be seen.

Perhaps the political fragmentation we see through much of democratic politics today is a “morbid symptom” of transition to a new form of democratic politics. Much turns on whether it is temporary and contingent or more enduring. Political fragmentation reflects continual democratic dissatisfaction, but perversely, also makes it that much harder for governments to respond effectively to citizens’ demands. And when democracies are unable to do so, alienation and anger can give way to worse (or perhaps already has), including yearnings for strongman leaders who promise they alone can deliver.
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Solidarity: The Missing Puzzle Piece in the Rule of Law Fight?


ADAM BODNAR

For eight long years Poland suffered due to the rule of law crisis and an attempt to transform the country into an illiberal democracy, modelled on the example of Viktor Orbán’s Hungary. Nevertheless, the elections in October 2023 brought a decisive victory for the pro-democratic and pro-European coalition headed by Donald Tusk, with a record 75% turnout.

The victory of the pro-democratic forces was not only the result of a good political program, a successful electoral campaign, and clever leadership. For eight long years, it was civil society that kept the democratic flame alive, continuously protesting against illiberal changes and threats to the rule of law, and against the capture of state institutions, or litigating cases before European courts. Politicians could rely on this effort and build a relevant program for the elections.

But there is one more element that could be decisive for the survival of democratic values in Poland and that at the same time remains neglected in public discourse. This element is solidarity.

Any illiberal change or any threat to the rule of law or democratic values is not only about the capture or hostile takeover of institutions. That is what we read in headlines, as a summary of certain political steps taken by the enemies of democracy. But we tend to forget, or at least do not sufficiently focus on, the fate of those who became victims of the whole situation. These are usually judges, prosecutors, civil servants, journalists, officers of secret services, diplomats, culture managers, museum curators, etc. All those who once believed in their own state, made a pledge of allegiance, and then did their best to remain faithful to their promise, professional integrity, and life mission. Who spent their lives obtaining the best professional education and experience. Who decided to choose public service over a career in the private sector. And ultimately, who often do not have an easy option of choosing a different career path, especially when they invested their best professional years in the public sector.

Illiberal change may mean that such people are no longer needed. Their professional careers are broken and their future uncertain. In Poland, some judges were suspended for their courageous fight for the rule of law or subjected to disciplinary proceedings. Even people affiliated with the Ministry of Justice orchestrated hate campaigns against certain judges. Prosecutors were downgraded to lower positions—just imagine someone who is a specialist in fighting organized transborder tax-fraud schemes and is asked the next day to work at the local level and deal with bicycle theft or other petty crimes. Highly experienced diplomats were recalled from their diplomatic posts and forced into early retirement or subordinate positions. Civil servants had to make room for typical party nominees, lacking proper qualifications but possessing party loyalty. Journalists working in public media were forced to leave or could no longer remain in institutions where independent news services had been transformed into machines of party propaganda. NGO leaders were presented as enemies of the state and could not count on any protection when waves of hatred destroyed their lives. Furthermore, these processes affected not only the individuals concerned but sometimes also their family members, who became targets of hateful propaganda or the disclosure of personal stories from the past. Sometimes, there were no limits in the form of protecting dignity or basic standards of decency when the aim was to achieve immediate political gain. Cynicism prevailed over values.

But we should not forget that each such situation is a personal drama. Sometimes people are strong enough to resist pressure. Sometimes they have family members who support them. But even when such basic ties work, they still need to feel that they remain part of society, that they are needed, and that their service mattered.

And here we return to something that was transformed from a slogan into practice by the Polish anti-communist movement: solidarity.


In 1976, when Polish workers in Radom and Ursus suffered due to communist oppression, intellectual leaders from Warsaw created the Workers’ Defense Committee (Komitet Obrony Robotników). They wanted to help workers fight misery, to show them compassion, and to collect money for them and their families. Later, this initiative evolved into something larger—the “Solidarity” movement based on trade unions. But the idea remained the same: to help those who were oppressed, without basic means, and suffering under pressure. Protests by trade unions were often organized not because of a bad situation in a particular factory, but to support those who were taking a risk, who were fired from their workplaces, imprisoned, or beaten by the secret police.

One of the intellectual leaders of the “Solidarity” movement— Reverend Józef Tischner—explained why solidarity matters. Józef Tischner said that “Man is always in solidarity with somebody and for somebody.”29 He posed the central question of for whom one should express solidarity and what kind of deeds one should undertake. According to Tischner, solidarity “is, first of all, for those who have been hurt by other people and whose suffering could have been avoided for it was contingent and superfluous.” In his opinion, “it does not exclude solidarity with others, with all who suffer. But solidarity with those who suffer because of other people is especially vivid, strong, and spontaneous.”

Guided by these words, people of the “Solidarity” movement looked around and asked themselves: who is currently crying out in despair, who is sounding the alarm, who is drawing attention to their problems, who is suffering a particular injustice? That is why in the 1980s they were actively engaged in the “Solidarity” movement and in several other initiatives aimed at supporting those who suffered, while at the same time dreaming of a different Poland.

It was therefore no surprise that forty years later, in 2016, when an illiberal tide came to Poland, people began to gather around Lech Wałęsa and other former leaders of the “Solidarity” movement. They were looking for moral guidance. But even more importantly, they transformed their actions into a movement similar to the Workers’ Defense Committee. In 2018, a coalition of thirteen non-governmental organizations established an umbrella organization—the Justice Defense Committee (Komitet Obrony Sprawiedliwości). Its aim was to support judges and prosecutors who were subject to reprisals for their activities. The Committee provided legal aid, monitoring of trials, psychological support, and sometimes even financial assistance to their families. Interestingly, this Committee received moral and symbolic support from living members of the 1976 Workers’ Defense Committee.

The operation of this Committee was a visible gesture of solidarity. But many others followed, sometimes discreetly. A retired, prominent judge would quietly call colleagues under pressure—just a call yet deeply sustaining. There were collections for those in need, public attendance in courtrooms during disciplinary trials, letters and postcards, acts of symbolic art, invitations to meetings and to private dinners, all so that no one would feel alone. As Ombudsman (Commissioner for Human Rights), myself under pressure, I received many such signs of kindness. To this day, I feel I owe my fellow citizens a great debt.

But this feeling of solidarity was not limited to public officials. There were, for example, targeted LGBT+ activists who received support from their communities, women—victims of lack of access to legal abortion—who heard “You will never walk alone.” And there were, of course, more than one million refugees from Ukraine, who received solidarity from Polish society after the breakup of their world.

Such a sense of solidarity created a long-lasting impact. People— victims of the illiberal regime—could feel that they did not walk alone, that better days might come, that “those of good will are more numerous,” as Polish singer Czeslaw Niemen sings. Solidarity does not mean immediate reward for effort. One should not expect a sudden thunder strike and immediate change of political attitudes as a consequence of one’s actions. But every such gesture makes a small change in the universe and builds a community of those who think differently and make their own judgments. It transforms us from within and, in the longer term, may contribute to real change.

This value of solidarity has been underlined in the recent book by Timothy Snyder, “On Freedom.”30 For him, solidarity should be one of the manifestations of freedom. Freedom means that one is not alone in society but is building a community together with others. Therefore, freedom may also oblige us to take care of others, by fighting for their freedoms and by providing healthcare and public services for everyone.

Certainly, sometimes showing solidarity may be costly. It is natural that people take this cost into account and consider the possible consequences for their families or professional lives. They also do not want to become victims of repression. One should not blame them for this but rather encourage them to seek other forms of engagement. There are many ways to show solidarity without going public: by building private relationships, contributing to fundraising, or using indirect forms of support. It is a question of imagination. The most important thing is the inner need—to see a human being in those who are subject to pressure and to want to support them.

Solidarity played such a strong role during those eight years that it found a prominent place in the first days after the new government was formed following the October 2023 elections. Prime Minister Donald Tusk, in his exposé, recalled the words of Pope John Paul II that solidarity never means “one against the other.” It is always “one with the other.” Therefore, solidarity should teach us how to rebuild the national community. Donald Tusk claimed that “the lesson of solidarity is a lesson of the ability to fight against differences between people and to build every day such a community that allows for differences, but makes it possible to act together and to jointly carry responsibility for your own homeland.”31

This vision of solidarity goes beyond the individual dimension referred to above. But no political leader would be brave enough to express such a vision for the country without the experience of eight consecutive years of struggle for values, civil society resilience, different forms of protest, devotion to European and constitutional values, and above all, solidarity with those who suffered.

To put it in simple terms, solidarity means: Ask not what your country can do for you—ask what you can do for your fellow citizens, who are suffering.
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Restoration Dreams or Realistic Utopia


ANDRÁS SAJÓ

In the noise of endless debates on the nature, names, and causes of the current misfortunes of democracy, relatively little effort remains for imagining how to restore lost democracy in the happy scenario where people hit the electoral jackpot and can restore constitutional democracy. By the way, restoration is a misleading word. Democracies are not pieces of antique furniture to be returned to their original condition. Years of institutional capture, social change, redistribution, and political trauma leave marks. The post-illiberal order will not resemble the pre-usurpation order. Nor should it. Restoration worthy of the name means repair, redesign, and institutional and cultural learning.

Among the circumstances of populist abuse, those who oppose this turn of events often speculate only about how to win an election in an increasingly oppressive populist-Bonapartist regime. One of the common mistakes is to identify these illiberal plebiscitarian leader democracies with autocracy. Autocracy is the Czarist regime inherited from Peter the Great of Russia. The autocracy talk overstates the problem and obscures possible exits. Elections survive, although they may increasingly resemble football matches in which one team appoints the referee and moves the goalpost, nearly at will. Yet uncertainty remains in populist regimes. Contemporary examples (Brazil, Ecuador, Hungary) suggest that unfair electoral competition may still remove governments, at least when the stars align.

To allow the miracle of voting out the usurper to happen, one needs hope. During the long winter of populist rule, a realistic vision of better things to come after elections is needed to mobilize change. Otherwise, the belief that the regime will rule forever, even after its temporary retreat, will prevail. But in Hungary, both before the 2022 and 2026 parliamentary elections, friends of appeasement claimed that even if the opposition happened to win the election, little could be done afterwards, because of the remaining captured institutions and other constitutional shackles, like loyalist functionaries acting as veto players. The old regime loses office but continues governing through fortified veto players. It was argued that meaningful democratic restoration is impossible within legality. Meaningful change requires departure from legality, which means constitutional rupture. Constitutional rupture means instability and civil war.

This is constitutional pessimism disguised as constitutional virtue. It is paralyzing. People rarely mobilize for change if success promises only disappointment administered more competently.

People need hope to stand up against the threatening regime, but hope is a scarce good in the ever-closing skies of populist rule where irremovability radiates from above. This is why constitutional imagination matters.

Political mobilization requires more than anger against the present. It requires a believable picture of life after victory. It requires reasonable arguments that existing institutions can be changed without revolution and disorder, within the four reassuring corners of the rule of law. Otherwise, hope becomes irrational, resignation becomes prudent, and citizens will continue to believe that even successful opposition merely rearranges personnel while leaving structures untouched.

What is needed is a realistic utopia of justice rendered. As far as the state and government are concerned, this means a realistic constitutional utopia.

This idea owes something to Karl Mannheim.32 This is not an attempt to redesign humanity. It seeks to show that constitutional self-government under disadvantageous contemporary conditions can be achieved without prohibitive cost. A limited ambition, but with the appearance of probability.

The German philosopher Ernst Bloch argued that imagining the future is itself a form of self-determination in view of the possible.33 Constitutional imagination performs precisely this function. It transforms democracy from nostalgia into a credible project.

Perhaps the utopia will be insufficient to determine a future, but it will determine what kind of democrat one wishes to be and will become.

Of course, constitutional imagination alone is insufficient. Electorates care more about justice, dignity, and economic prospects than constitutional architecture. But without imagination, there is no blueprint for transition in the service of democratic reconstitution.

One obstacle to constitutional imagination in continental Europe remains a legal culture excessively attached to statutory positivism: the belief that whatever has been enacted according to proper procedure acquires a near-sacred legitimacy. “Statutory positivism,” i.e., the unconditional power of properly promulgated laws, casts a long shadow, especially in post-communist countries.34 “Statutory positivism” is the German attitude that enabled the German legal profession to serve Nazism. All the mischief (pilfering state assets, closing media, distorting the fairness of elections, etc.) was written into law by the populist regime. This is how ruling by cheating became normalized and lawful beyond doubt.35

The practical effect of this confusion of the rule of law with legality is familiar. Capture public media? Properly enacted, therefore legal. Distort electoral competition? Legal. Entrench loyal officeholders? Legal. Redistribute public assets through fraudulent legislative engineering? Legal.

The constitutional lawyer then appears to explain, with scholarly seriousness, that legality leaves no alternative.

Yet the rule of law is not administrative obedience. It is principles, reason, fairness, and decency—endorsed by tradition and living in professional habits.

As Martin Krygier observed, the point of the rule of law is the tempering of power.36 That principle leaves more room for democratic recovery than legal fatalism admits. Most of the laws and acts of the illiberal regime can be undone with a creative application of rule of law principles (for example with genuine intent review of legislation or the consistent application of the doctrine of unconscionable contracts).

Suppose transition succeeds. But what happens next? What happens the day after, when the euphoria of taking the Bastille evaporates? Is the next day going to be a disappointing day of business as usual? This disappointing possibility is not out of the question. The Bastille has been taken. The chants fade, that is, the interviews and press releases of the victors are not breaking news anymore. The victorious party discovers that constitutions, institutions, and bureaucracies inconveniently remain.

Temptation enters quietly but with speed.

The danger is not necessarily bad intentions. The danger is omnipotence syndrome. The temptation is to continue with plebiscitary leader democracy, in the Gaullist tradition as the best case scenario. This is especially serious in systems with weak constitutional brakes: no federalism, no bicameralism, with flexible constitutional amendment rules. Concentrated executive power resulting in the elective dictatorship of the executive, political cultures not famous for self-restraint, and without much constitutional sensitivity and with little sympathy for, and understanding of, legal formalism aggravate the problem.

The central question therefore becomes: how does one escape inherited constraints without normalizing arbitrariness, how to overcome the lack of reason-based democratic dialogue?

The fundamental difficulty of a revolution without revolution is how to resist zeal.

First, according to binding EU law, some of the concerned positions are considered irremovable without cause and proving cause is highly problematic or at least difficult. Institutional reorganization is not always a sufficient justification either. Dismissal for the lack of high morals (though easy to prove) does not work: to remove a high dignitary who acted in the service of the indecent purposes of the regime by observing the law is also problematic legally, even if morally justified. The case of improperly appointed judges is a different matter, and according to European transnational courts,37 such persons can be deemed a non-judge,38 but in Hungary and many other populist regimes the appointments are in line with the doctored law. It is hard to accept within the frame of traditional rule of law thinking that a judge can be dismissed for dereliction of duties simply for following the existing law even if their conduct has contributed to the consolidation of an oppressive and public asset pilfering regime. After all, populist regimes, before falling into autocratic despotism, do not apply manifestly inhuman methods and judges are not the instruments of state terror.

Second, the constitutional checks and balances, the control of constitutionality are indispensable functions for a constitutional democracy, especially in countries like Hungary or Poland, with an omnipotent Prime Minister in control of the state in the Westminster tradition of elective dictatorship. Simply getting rid of or neutralizing corrupted constitutional safeguards only creates a vacuum, an opportunity for power toward self-aggrandizement.

Third, the example of easily changed constitution and easy institutional change in the name of justice may normalize and perpetuate continuous radical reconstitution, especially if the same legal tricks and workarounds are used that were the staple of illiberal democracies. The temptation is strong to counter old workarounds with similar workarounds to undo the consequences of the first workaround. This happened in Poland when the Tusk government restructured the public television because the broadcaster continued to produce the propaganda of the previous regime.39 While public opinion may appreciate Measure for Measure solutions, this cannot be elevated to tradition.

The post-illiberal constitutional transition needed for democracy-unleashing (no democracy-building, please!) must be imagined as a self-limiting process, self-limiting from day one. The task is not to build democracy from ruins but to release existing democratic capacities from capture. But this is not enough, and the transition needs unorthodox guarantees of constitutionalism. The duration of the extraordinary transition period shall be set (and should be the shortest possible) with clear goals, etc. Transition must be self-limiting before it becomes self-congratulatory.

Constitutional transition can be a realistic utopia.

Constitutional and democratic rebuilding, if it succeeds, should leave behind institutions and a culture of reason and decency that its supporters and enemies would inherit.

There may be a wider lesson here. The circumstances differ, particularly in countries with stronger constitutional resistance, such as the United States, but the Orbán playbook had direct influence, and the 2026 undoing of the populist regime in Hungary remains inspirational. Or, perhaps, the only lesson to be learned will be that once again, where absolute power is a possibility, (nearly) absolute corruption is hardly avoidable. Without activating constitutional imagination, such corruption is likely to continue all over the world. Without constitutional imagination, democratic decline becomes self-fulfilling. And where democratic imagination disappears, arbitrary, self-perpetuating power acquires the habit of permanence.

June 4, 2026
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Autocratic Endurance and Democratic Responses: Turkish Case


BERTIL ODER

The main opposition party in Türkiye, the CHP, is currently under scrutiny, while Parliament has convened for its new legislative session on October 1, 2025. In the meantime, political tension remains high with the establishment of an ad hoc parliamentary committee to address the peace-building process for the Kurdish issue and a potential constitutional debate. The current legal and political situation necessitates an examination of strategies for maintaining autocratic resilience and developing democratic responses under pressure.


Autocratic Repertoire: From Judicial Actions to Civil Constitution

The ongoing legal actions are rooted in allegations against the main opposition’s leading politicians and some inter-party decisions, while also questioning the party’s institutional autonomy. The judicial strategy appears to be multi-layered and comprehensive, encompassing criminal law and laws governing political parties and elections. Initially, the criminal proceedings against Istanbul’s popular mayor,40 Imamoğlu, were initiated on various charges of misconduct and corruption, sparking Türkiye’s largest public protests in over a decade.41 Imamoğlu, who reconnected the CHP with broad segments of society, remains the presidential candidate for the main opposition in the upcoming elections. Yet, Imamoğlu’s eligibility to run in the presidential election was revoked when his university diploma was annulled, which is a constitutional requirement for candidacy (Article 101, paragraph 1 of the Turkish Constitution). Starting in March 2025, the wave of detentions has expanded to include other local officials from the Istanbul municipality, as well as additional CHP mayors in major cities.42

Finally, the institutional autonomy of the CHP has come into question due to legal complaints mainly brought to the civil judiciary by disgruntled CHP members who are disappointed with inter-party elections. They have alleged irregularities in the general convention and local conventions of the CHP, which led to replacements in crucial positions, including the party leadership. As a drastic measure, the CHP’s Istanbul head was removed from office by a court verdict due to electoral fraud in the 2023 provincial convention. Additionally, a former CHP deputy chair, once influential but now resentful, was appointed by the court as interim provincial head.

The current challenge facing the CHP, as described above, is seen as the government’s new effort to adapt and retain power against the landslide victory of the main opposition in the 2024 local elections.43 Accordingly, the autocratic endurance employs judicial coercion as a primary strategy through different modes of action and agencies. The legal framework and public statements are actively used to repress key figures of the main opposition through lengthy pre-trial detentions and to depict the public protests as vandalism and criminal incidents.44 The development of new autocratic partnerships accompanies the judicial coercion through co-optation strategies. In this respect, the disappointed figures of the opposition cooperate with autocratization, filing legal complaints against the main opposition party, the CHP. It creates a co-opted opposition, which is justified by inter-party irregularities and fully aligns with the judicial coercion of autocratization. This judicial taming strategy endorses the patronage of the autocratic elite for the new co-opted opposition within the main opposition. The intensity of judicial coercion has also motivated some opposition mayors to join the ruling party, viewed as a way to counter threats of criminal investigations. Furthermore, the conflicts between the current leadership supporting Imamoğlu and representing the reformist faction, and the former party elite, pose a risk of the main opposition becoming preoccupied with inter-party rivalries.

Apart from judicial coercion, which strengthens autocratic alliances by co-opting opposition figures in various ways, autocratic endurance employs other strategies. These efforts aim to boost the government’s credibility through legitimate initiatives, focusing on significant projects like legal and political reforms, such as creating a new constitution and advancing the Kurdish peace process,45 under the banner of “terror-free Türkiye.”46 The government intends to seize a timely opportunity by simultaneously establishing an ad hoc parliamentary commission on the Kurdish peace process and initiating a discussion on the civil constitution to achieve new milestones.

In recent years, government circles have frequently discussed the need for a new constitution in their public discourse as a means of communication.47 Disregarding the existing democratic regressions, they have underscored the significance of transitioning away from the constitutional preferences of the 1980 military regime. In their narrative, the authoritarian legacy of the past and the hegemony of bureaucratic elites against native people and traditional values are highlighted as leitmotifs. The process of constitution-making is appreciated on its own merits, regardless of its potential to promote liberal democracy in a true sense, mainly by using the concept of the “civil constitution.”48 The “civil constitution” represents a reinterpretation of the “will of the people” as the populist endeavor. Governmental circles have consistently referred to the “century of Türkiye” through the realization of a constitutional project.49 They refer to a constitutional project that citizens can feel truly theirs,50 and that eliminates outdated and ambiguous notions. Since the new civil constitution has been proposed, concerns have been raised that this expansive constitutionalism could erode or weaken the republican and secular characteristics of the Constitution.51 Notably, the constitutional process may provide an opportunity to extend the current presidential term limits through negotiations on cultural rights and potential autonomy for the Kurdish population. Furthermore, it can support coordination among autocratic coalition members in the Parliament and broaden their coalition with other right-wing parties by improving their ability to negotiate and collaborate.

The strategies outlined above demonstrate that the government is the primary and most potent force in the political sphere, targeting both the opposition and broader segments of society. They include coercive, co-optational, discursive, and policy-driven strategies, such as the civil constitution as a grand project. They put the main opposition in a defensive, reactive, and limited position.




Oppositional Responses: From Activist Approaches to Legal Strategies

However, increasing pressure and diversification of governmental strategies also force a change in the main opposition in terms of the party’s re-institutionalization and its re-socialization. Despite repeated legal efforts to weaken its institutional autonomy by invalidating its conventions and internal elections, the main opposition has not lost its organizational capacity for democratic responses. It has developed a hybrid set of actions that go beyond mere reaction and self-defense. These include communicative, extra-institutional, and institutional-legal actions.

First, the main opposition has maintained an activist-like and inclusive approach, particularly in intergenerational communication, aimed at engaging the general public through social media and demonstrations.52 References to constitutional principles and active resistance have become notable in the CHP’s public statements.53

Second, the CHP has started holding large rallies twice a week, mobilizing millions of supporters, even in regions with strong backing for the AKP. Despite increasing arrests of the main opposition and police actions during protests, opposition forces have continued to energize society under the cycle of demonstrations, focusing on both the economic crisis and autocratization. These regular protests helped the main opposition realize its collective strength and increase its popularity among voters who had been impacted by economic losses resulting from the erosion of the rule of law and market volatility. The CHP has re-engaged with lower-middle-class, marginalized communities and women voters, helping to restore public trust during the severe economic crisis. It has undertaken an agenda-setting role by declaring its comprehensive democratic roadmap as a work in progress.54

Third, in response to judicial coercion, the main opposition has reorganized its legal strategies to dismiss claims of irregularities and boost the credibility of the main opposition in the public eye.Reorganizing the disputable internal elections at the local and central levels is the primary strategic response to invalidate the pending cases claiming irregularities. This strategy appears to have had some success, revealing an unexpected democratic resilience in the face of the recent decision by the Supreme Electoral Council. As the highest authority for election management and oversight, the Council declared on 24 September 2025 that the re-elections organized by the CHP are valid and cannot be challenged by any other court.55 In October, the annulment case filed against the CHP general convention was also dismissed by the civil judiciary.56 Following these legal victories for the CHP, the political struggle seems to have escalated. The Istanbul public prosecutor, involved in criminal cases against İmamoğlu and CHP officials, informed the chief prosecutor of the Court of Cassation of findings, including the unlawful collection of voters’ data via a mobile app by the Istanbul Municipality. This action has sparked legal debate over whether the alleged crimes of CHP-affiliated bureaucrats constitute unconstitutional conduct that could trigger the dissolution of the CHP.57 The party-dissolution cases can be brought before the Constitutional Court only by the chief prosecutor of the Court of Cassation.



Conclusion

The Turkish case exemplifies the strategic strengths of autocratic resilience and democratic opposition, particularly through hybrid tactics that incorporate legal-constitutional, communicative, identity-based, and mobilizing actions. Regarding institutional captures, resources, and judicial coercion, the government holds a competitive advantage over the opposition. Nonetheless, structural-institutional factors, such as voters’ economic struggles and the robustness of Türkiye’s electoral institutions since 1950—highlighted by recent moves of the Supreme Electoral Council—support the democratic opposition. Conversely, a narrow margin in recent polls (1.1 percent) between the government (32.3 percent) and the main opposition (31.2 percent), which favors the former, indicates public support for the ruling AK Party.58 This suggests the need to explore further why the public does not easily lose trust in populist-autocratic governments, how public trust evolves in response to the democratic and autocratic strategies, and to what extent these strategies have an impact on political change. Therefore, studies on democratic restoration should carefully analyze and monitor developments related to the structural and institutional factors that contribute to the success of populist-autocratic regimes—conditions that are mutable and can be influenced by the adaptive capacities of democratic forces.

December 19, 2025
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Dimmed by Design: The Architecture of Accountability in an Age of Autocracy


JUSTICE (R) SYED MANSOOR ALI SHAH

I resigned from the Supreme Court of Pakistan on 13 November 2025. I was the senior-most judge of that Court, and under the seniority convention that had governed Chief Justice appointments for decades, I would, in the ordinary course, have become Chief Justice. The Twenty-Sixth Constitutional Amendment, passed a year earlier, replaced that convention with a panel of three: a parliamentary committee would now select the Chief Justice from among the three most senior judges. No criteria were prescribed. No reasons were required. The Committee passed over me. It passed over the next senior judge. It appointed the third. The message required no decoding.

I could no longer uphold an oath to protect a Constitution from within a court stripped of the authority to protect it. I left.


The New Authoritarianism

Modern authoritarian governments do not need to stage coups. They achieve the elimination of meaningful constitutional constraint through formally legal procedures—what Kim Lane Scheppele has called autocratic legalism.59 The constitution is not abrogated; it is amended. The court is not closed; it is restructured. The press is not banned; it is bought. The institution survives. Its independence does not.

The pattern repeats with remarkable consistency. In Hungary, Orbán packed the Constitutional Court. In Turkey, four thousand judges were purged overnight in 2016. In India, communal exclusions have been written into citizenship law. In El Salvador, Bukele dismissed the justices who had limited his emergency powers and replaced them within hours. The 2026 Varieties of Democracy report counts ninety-two autocracies against eighty-seven democracies—only twenty-seven of them liberal—and records the United States, for the first time in over fifty years, as no longer a liberal democracy.60

The light of judicial independence has not faded by accident. It has been dimmed by design.



Pakistan as Case Study

The trigger in Pakistan was the 2024 Sunni Ittehad Council judgment, in which the Supreme Court found that opposition-aligned independents were entitled to reserved parliamentary seats—a result that would have deprived the ruling coalition of its constitutional majority. The government refused to implement the judgment. It then moved to ensure that no such judgment could ever be delivered again.

The Twenty-Sixth Amendment restructured judicial appointments and replaced the seniority convention with the panel of three. The Twenty-Seventh, in November 2025, completed the dismantlement. It created above the Supreme Court a new Federal Constitutional Court, composed of judges curated under the new appointment process; stripped the Supreme Court of constitutional jurisdiction; permitted the transfer of High Court judges across provinces without their consent—a mechanism for purging independent jurists; and, in a provision of extraordinary audacity, extended absolute lifetime immunity to the heads of the three armed services and to any officer holding the rank of Field Marshal—six months after the Chief of Army Staff was promoted to that rank.

The deepest cut is rarely named. The Federal Constitutional Court has been equipped with the power to disclaim seventy-eight years of Supreme Court jurisprudence as merely persuasive. In its early decisions, it has done exactly that. The accumulated reasoning of a legal order—the record of how a society has answered its hardest constitutional questions across decades—has been declared non-binding by a two-member bench. This is not reform. It is amnesia by design.




Why Judges Give In

Most judicial accommodation occurs not in terror but in quiet offices, with time to think—about the position, the title, the salary, the deference of the courtroom. Lisa Hilbink, in her study of Chilean judges under Pinochet, identified a more disturbing driver: a professional culture of institutionalized apoliticism, in which resistance is treated as a violation of judicial propriety.61 The colonial common-law tradition produced exactly that culture across South Asia.

But apoliticism is no refuge when the constitution itself has been amended to produce injustice. Gustav Radbruch, writing from the ruins of a German legal system that had retained the forms of law while serving the Nazi state, gave us the vocabulary: gesetzliches Unrecht—statutory lawlessness.62 An instrument may have the formal appearance of law and yet, by deliberate betrayal of basic justice, lack the essential nature of law. Under that reframing, the burden moves. It is the compliant judge who must explain the departure.



The Republic That Cannot Be Captured

Against the comprehensive landscape of institutional capitulation, one constituency has consistently held the line: artists, poets, writers. Their currency—truth and beauty—is what the state can suppress but cannot manufacture. Faiz wrote Bol—“Speak, for your lips are free”—from a Pakistani prison cell. Habib Jalib’s Dastoor was addressed directly to Ayub Khan’s authoritarian constitution. Anna Akhmatova, standing in the prison lines of Leningrad, was recognized by a woman with bluish lips who whispered: “Can you describe this?” Akhmatova answered: “I can.”

That answer is the entire justification of the witnessing vocation. It is also why I wrote a resignation letter rather than slipping quietly away.

There is a tradition here that deserves a name: a Global Republic of Letters. Just as authoritarian governments coordinate their assaults—sharing the template of judicial capture from Budapest to Ankara to Islamabad—those who refuse complicity form a counter-tradition that cannot be captured, because its membership is not institutional. It is open to anyone willing to say: I can describe this. And I will.




Where We Begin

The roadmap is not mysterious. Constitutional courts must be doctrinally and structurally insulated from capture. Bar associations must treat the defense of judicial independence as a core professional obligation, not a tradeable asset. And law schools must stop producing technically excellent servants of power and start producing constitutionally grounded democratic citizens. The lawyer who has never been moved by a poem will not be moved by a constitutional argument at two in the morning, when staying silent is easier.

Eleanor Roosevelt asked where human rights begin. Her answer: in small places, close to home—so close and so small that they cannot be seen on any maps of the world. So does democratic resilience—in the accumulation of small refusals: the lawyer who will not take the brief, the judge who will not sign the order, the journalist who will not self-censor, the law student who will not forget what she was taught.

When courts fall silent, societies descend into darkness. On the last page of my resignation letter I found the only language adequate to the moment—the words of Ahmad Faraz:

My pen is a trust held for my people.

My pen is the court of my conscience.

I swear by a lifetime of hardships:

the journey of my pen will not go to waste.

Neither will yours.

May 12, 2026
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Is the EU Ambivalent About Democracy?


GRÁINNE DE BÚRCA

At a time when democracy is in decline in many parts of the world, the European Union should stand out as a beacon of hope. Whatever its flaws, it is a regional system in which democracy is ostentatiously embraced and constitutionally enshrined as a core EU value since 2010. Indeed, as democracy fares badly in many parts of the world, the EU seems to be affirming its commitment. It has recently adopted a raft of measures to protect and bolster various dimensions of democratic practice. This array, which includes regulation of challenges such as strategic lawsuits against public policy (SLAPPs), rule-of-law backsliding, restrictions on media freedom, digital disinformation, misleading political advertising, and problematic foreign funding, suggests that the EU is taking democracy seriously.

And yet in crucial respects, the EU remains ambivalent about its relationship to democracy, and particularly about the legitimacy of its role in enhancing and protecting democracy. The recent legislative initiatives are important steps, but they are fragmented and limited in significant ways, tied to market-regulation rationales, and more often focused on threats from outside the EU than on problems within.

What accounts for this equivocation? Some part of the EU’s hesitance in relation to its democracy-promoting role is a product of its origins. As Jan-Werner Müller and Joseph Weiler have pointed out, the European project was silent on democracy at the outset, understanding itself in the postwar period as a kind of militant democratic system that sought to protect national democracies against the worst excesses of popular sovereignty through the creation of functional supranational institutions that were designed not to be responsive to popular will.

That relative silence continued for several decades after the creation of the European Communities in the 1950s. The so-called ‘Copenhagen criteria’ for accession (the requirement that candidates for EU membership must demonstrate respect for democracy, the rule of law, and human rights) were only formalized in the 1990s, some forty years later. And despite the creation of the so-called Article 7 sanction mechanism (to be used against Member States which are considered to be seriously and persistently violating democratic requirements), the functioning and quality of national democracy has until recently been considered to be a matter for the Member States, and not the EU.

Further, although the EU institutions gradually enhanced their own democratic elements, through the institution of direct elections to the European Parliament and closer links between the outcome of European Parliament elections and the composition of the European Commission, as well as improved transparency, criticisms of the EU’s democratic deficit have been persistent. The early democratic deficit critique focused on the EU’s own institutions and their composition and functioning, as well as their lack of responsiveness to European citizens.

Subsequently, as the EU’s powers grew and particularly during periods of crisis such as the Eurocrisis and Covid, the democracy critique began to focus on the executive dominance of EU policymaking, and its adverse effects on Member State democracy. In more recent years, concerns about democracy in the EU have expanded beyond the democratic deficiencies of EU institutions, or the impact of EU policymaking on national democratic processes, and have focused on the rise of authoritarianism and democratic erosion within EU member states.

Given these three dimensions of the EU’s democracy deficit, and the assertion in Article 2 of the Treaty on European Union that the EU is founded on the value of democracy, what explains the continuing ambivalence about addressing all aspects of democracy within the EU? There seem to be two main impediments, which combine legal and political dimensions. A first is the so-called ‘competence’ problem. The EU—which is limited to the legal powers which have been conferred on it under its governing treaties—has not been given direct legal competence to take action to protect or strengthen democracy. For this reason, it has been adopting much of the legislation mentioned above under the rubric of market-regulation or budgetary measures, with the consequence that these are artificially constrained and limited in their scope. A second is an apparently continuing political reluctance to have the EU examining and addressing the functioning of democracy at the national level. Many of the recent measures take aim at threats to democracy coming from outside the EU, rather than from within, even though many of the causes of democratic erosion in the EU are as much internal as external.

Much of the recent debate about the future of Europe has focused on the need for the EU to finally develop a proper defense policy and capacity. A good deal of this is driven by external factors such as the threat from Russia and the increasing unreliability of the American alliance. External pressures can be valuable, but the democracy agenda, far from being reinforced by such external developments, is being challenged from many different directions. Yet a convincing security response cannot co-exist with a weak position on the core values that are supposed to unite the bloc. It is therefore essential that the EU and its member states move beyond their historic ambivalence, and empower the EU to adopt robust and comprehensive action to strengthen and reinforce democracy in all its dimensions.

February 19, 2026
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Liberal Enclaves


CORA CHAN

Assessments of democracy are usually made at the national level, but in fact the quality of democracy can vary greatly within nations.63 There can be authoritarian regions within national polities deemed democratic,64 as the example of America’s Deep South from the 1890s to the 1970s shows.65 This piece focuses on the reverse phenomenon of liberal enclaves, i.e., subnational regions that enjoy substantially more freedoms, fairer elections, and/or a stronger rule of law than the national entity. Such enclaves are rare, but by no means non-existent. Hong Kong in China is a notable contemporary example. Parallels can also be found in empires (e.g., Finland in Tsarist Russia), occupied territories (e.g., Denmark under Nazi occupation), and polities undergoing democratization (e.g., regions in Northern Mexico prior to national democratization). Furthermore, liberal enclaves may arise in democratically backsliding nations (think California in the Trump-led USA).66 Despite the enormous scholarly and practical value of the phenomenon of liberal enclaves,67 it has largely been overlooked. My key message here is that if we care about sustaining democracy in an age of democratic backsliding, we should pay more attention to it.

Liberal enclaves matter to democracy for four reasons. First, they matter to the populations living in those enclaves, who are able to enjoy more democracy than their counterparts in the rest of the nation. Second, liberal enclaves help to preserve what democratic traditions remain in authoritarian or backsliding polities, thereby facilitating re-liberalization at the national level should the opportunity arise. Third, they are sites for experimenting with, reimagining, and reforming democracy, thereby helping us rectify the weaknesses in democratic institutions that have led to their erosion. Finally, the civil society, groups, and leaders cultivated in liberal enclaves, as well as democratic institutions therein, such as free and fair elections and independent courts, can set in motion dynamics that decelerate autocratization or contribute to liberalization at the national level. In short, liberal enclaves act as shelters, reservoirs, laboratories, and engines for democracy in an authoritarian environment.

How then can such enclaves endure under authoritarian pressures? The answer depends on numerous factors, including the type of authoritarian and territorial regime involved and the nation’s stage of autocratization. The pathways to withstanding a backsliding yet still by-and-large democratic federal regime may differ from those in a consolidated, unitary, one-party state. Nonetheless, I offer some observations from my study of liberal enclaves in authoritarian regimes. These observations are also relevant to backsliding yet still-democratic regimes because they forewarn us of what might happen if the backsliding continues.

First, the perceived level of threat to the authoritarian regime’s rule posed by maintenance of the liberal enclave is a key factor affecting such maintenance: the lower the authoritarian regime’s perceived threat, the more likely the regime is to tolerate the enclave. The tricky thing is that a strong civil society is needed to maintain freedoms, but if it acquires such a character that the authoritarian regime perceives its rule to be endangered, then the regime may respond with repression. Second, the relative economic power of the enclave and the center matters: the more the center’s economy depends on the liberalness of the enclave, the more likely it is to tolerate the enclave. Third, the presence of regional institutions (such as a governor’s office) with the will and tact to protect the region’s liberal character is vital, and it is important to recognize that compromises with the center may be needed. Fourth, if the center is much more powerful than the enclave, the latter’s liberal status can deteriorate rapidly once the former moves toward repression. Institutional behavior can change overnight; civil society can be forced into silence in months. But amidst it all, and this is my final point, there are remnants from the previous liberal era68 —traditions, legal doctrines, and habits of heart and mind—that serve to keep spaces that are not politically sensitive relatively free. The courts may be highly deferential toward the regime where its core interests are at stake, but they may otherwise continue to rigorously protect constitutionalist democratic norms.This heterogeneity in constitutionalism within a subnational region,69 as with that at the national level, offers us both hope and possibilities for sustaining and even strengthening democracy at a time when it is facing a global crisis.
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The War on International Law in the United States: Rebuilding a Constituency for the Rule of Law


REBECCA INGBER



There has been endless speculation over the last few years about whether we are witnessing the dying gasps of the “world order” as we know it. This concept—the world order and its potential collapse—holds radically different meaning for different audiences. For some, “world order” conjures a cabal of powerful states deploying a set of rules they created to benefit themselves, which they apply arbitrarily. Law for you, plunder and exploitation for us. For others, international law calls to mind a global supranational bureaucratic police force that answers to “foreign” unelected judges and imposes the will of some unidentified other on sovereign states. That conception of international law lives only in the fever dreams of those who fear it and of some who wish that this vision could come to pass. Each of these paints a compelling narrative. The first is incomplete. The second farcical. Both are playing a role in the erosion of international law and institutions.

International law, as I will use it here, refers to the rules, norms, and contracts that states have created over time, through dialogue and action, to govern their relationships with one another. It includes a shared language and set of principles that permit states to contract with one another with an understanding that such promises will be respected by their counterparts, and institutions states have created so that they have fora in which to meet and negotiate all of the above. In the modern era, with the clarity born of two world wars, states also sought to establish a floor of violence, endeavoring to prohibit aggression toward each other and atrocities toward their civilian populations. Today this system is under duress, and I see very little constituency for shoring it up.

When international lawyers warn of potential rupture in the “world order,” they are generally contemplating a breakdown of these norms and institutions through erosion of the cooperative mechanisms and belief systems—and public faith, frankly—that sustain them. Without these common principles, problem-solving at every level will be harder, everything from goods to national security will be vastly more expensive, and the world will be more chaotic and less safe.


This Is Not New

The crisis for international law and institutions is not new. But it does seem to be accelerating, prompted in no small part by antagonism from the world order’s own chief architect, the United States. The sitting U.S. President entered office for a second term, threatening to pull the United States out of longstanding treaties and international organizations. He has been taking real steps to make good on that promise, and has met with little pushback on these goals from the U.S. courts, Congress, or the electorate.

It should come as little surprise that the President has faced little resistance from the courts or Congress. U.S. Presidents have consolidated in the executive branch enormous power to control the U.S. relationship with international law and foreign powers. As for political opposition, Trump’s antagonism toward international law does not arise in a vacuum. He is building upon generations of anti-international law sentiment that a subset of the intellectual right in America has cultivated and slowly entrenched in both political opinion and judicial doctrine. The war on international law did not start with Donald Trump. It has been long in coming. To date it has been largely successful.

The United States has historically had a complex relationship with international law. Of course, it played a leading role over the last century in advancing the very treaties and institutions that today form the backbone of the rules-based order. Perhaps less well-known is that the U.S. Constitution itself originated in part in the framers’ recognition that our striving new nation needed a means of upholding its treaty commitments in order to compel others to meet theirs. (In that case, in the service of finally getting the British to pack up the last of their forts and vacate the premises.)

In more recent decades, notable breaches such as the Iraq war and the torture of detainees left many with a perception that the United States, drunk on power, perhaps now saw international obligations as beneath its gaze. There is some truth here but it is not the whole story. I know well from my own service inside the government that there has been a genuine commitment to international law and institutions by the experts who work to advance and engage with them. And there has been a perhaps more grudging acceptance by the policymakers those experts advise.

Outside the executive branch, the picture is starker. On the Hill, international law is the third rail. Senate consent to ratification of treaties has largely run dry. Even the language is toxic. I have been told repeatedly, if you want to get something passed in Congress, do not use the words “international law.”

But it is possible that international law is faring worst in U.S. courts. In 1900, the Supreme Court pronounced that “international law is part of our law.” Today, Supreme Court nominees appear to have accepted as a condition of confirmation that they denounce any significant role for international law in their judicial decision-making.

This applies across parties. When asked in her nomination hearing when it is appropriate for judges to consider international law when interpreting the U.S. Constitution, then-Judge Ketanji Brown Jackson said, “there are very, very few cases I think in which international law plays any role, and certainly not in interpreting the Constitution.”70 When the same question was asked of Justice Barrett, she responded by conflating international law with foreign law, stating, “I don’t think [the Constitution] would be controlled by the laws passed by other countries.”71



How Did We Get Here?

It is worth considering how we got here. The story implicates legal projects on both the right and the left.

In modern history, a movement that lost its political battles on the substance of international law innovations—be they human rights, efforts to limit climate change, or the ban on aggression—turned to process as a second bite at the apple. Having failed to halt the developing norms they found distasteful, opponents to these changes found ways to undermine international law in the U.S. legal system.

One of the arguments espoused by some critics of international law is that international law itself changed radically around this time period. And there is some truth to that. From the establishment of the UN to the human rights treaties of the middle of the 20th century to the burgeoning field of international criminal law culminating in the International Criminal Court, states have used the tool of international law in efforts to create a floor of security for individuals even against their own states, as well as some accountability for state actors who transgress.

Those efforts have faced criticism and pushback as well as missteps, of course, and have not always been successful. But the United States played a key role in drafting, negotiating, and marshalling state support for a set of treaties, including the UN Charter, that enshrine the principles of non-discrimination and respect for human rights and fundamental freedoms.

Of course, these basic human rights principles did not find support in all segments of U.S. society, in particular, states where segregation was then the law of the land and discrimination aggressively enforced. In the early 1950s, a movement of senators grew concerned that human rights treaties barring discrimination would be used to challenge Jim Crow laws throughout the South. Senator John Bricker introduced a constitutional amendment seeking to limit the president’s ability to make treaties and to undermine the efficacy of existing treaties in court.

This was neither the first nor the last time that political opponents of treaty terms, having lost the battle on substance, would seek to undermine treaty efficacy itself as a matter of process. In the case of Senator Bricker, he and his supporters lost the political battle, and the amendment failed. But generations of lawyers and judges took up where Bricker left off, successfully narrowing the efficacy of treaties as a rule of decision in U.S. courts both in terms of the status of treaties as supreme over state law and as a matter of judicial enforcement more broadly.

Tentacles of these efforts spread, in the years since, often to substantive areas far afield from that original agenda but buoyed by a political acrimony that had been instilled in the public imagination.

These efforts have significantly diminished the use of international law as a rule of decision or tool of interpretation in U.S. courts. Much worse than that, the accompanying political campaigns have promoted an antagonistic rhetoric that has denigrated international law in the public imagination. International law became, under this narrative, a bogeyman combining fears of foreign influence, loss of democratic control, cosmopolitan cabal overlords, and bureaucratic red tape.

The war on international law inside the United States has been so effective in part because international law lacks any real constituency today in any part of the political spectrum. Throughout the 20th century, movements on the left championed treaties and international institutions. But recent years have seen an assault on international law—and on public law institutions generally—from the left in addition to the right. Common critiques range from disillusionment that the international system has failed to fulfill its promise to arguments that the modern institutions of international law are tools of Western exploitation and oppression, that they have been created by imperialist and colonialist states to entrench their own power. And there is of course also some truth to all of this.

The failing public faith in international law and public law writ large today stems in large part from this assault from all sides, resulting in a formidable brew of hate, ignorance, nihilism, and disillusionment that can seem insurmountable.



What Next—How Do We (Re)build a Constituency for the Rule of Law?

If we are indeed witnessing a real rupture today in the world order that has served us imperfectly for the last century, will we mend it or build something new to take its place? Will it be a world based in the rule of law and not the whims of man? To even begin to do so requires a genuine constituency for the rule of law. This starts with the basic case for why law matters.

The case for law must be made on its own terms, apart from any particular substantive agenda. People invoke a legal rule readily enough when it serves their policy objective. Far more difficult is building public understanding of why it matters that we negotiate and enshrine shared principles, as both tools and constraints, to create and to check our government, and then insist upon their observance regardless of who sits at the helm.

For those of us who are educators—law professors in particular—that work can begin in our own classrooms. Are we teaching students how international and public law actually function in practice? Or are we teaching almost exclusively through judicial opinions, where courts frequently punt on the merits, denigrate international law, and where enforcement looks nothing like the private law cases that form the backbone of American legal education? A court-centric model of public international law will always disappoint. By presenting students with a weak simulacrum of the private law enforcement system, it leaves them with the impression that international law is simply law without accountability. And it means that we are not actually teaching the diversity of ways in which international law, and public law generally, shapes, enables, and constrains the actions of public officials and of states. In order to begin to rebuild public faith in international law, we might start by giving our newest lawyers a fulsome sense of what it can and does do.
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Reviving Democracy Promotion


LARRY DIAMOND

A major element of the deepening global crisis of democracy has been the erosion of the will and capacity of established democracies—most of all the United States—to support and defend democracy and human rights around the world.

Since taking office in January, the Trump Administration has declared war on the entire U.S. architecture to promote democratic information, values, and institutions. It quickly dismantled the U.S. Agency for International Development (USAID), which administered the largest source of U.S. funds for “democracy and governance” assistance abroad. Later, a federal judge ruled that the action “likely violated the United States Constitution in multiple ways.”72 It has sought to shut down the Voice of America (VOA) and fire its leadership and staff—which another federal court recently found to be unlawful.73 At the State Department,74 it has gutted the office of Democracy, Human Rights, and Labor and ordered the termination of virtually all of its grants (exceeding $1 billion).75 It rewrote and shrunk the annual State Department Report on human rights practices around the world, eliminating whole categories of abuse and whitewashing friendly authoritarian regimes. And it has sought to impound Congressionally appropriated funds for the National Endowment for Democracy (NED), a non-governmental organization that prevailed in court recently when a third federal judge ruled that the Administration’s action had been taken “for impermissible policy reasons.”76 Trump’s 2026 budget intensifies these assaults with massive continuing cuts.77

All this comes at a historical moment when democratic backsliding is accelerating, authoritarianism is deepening, and autocracies are increasing their power and ambition to rewrite the rules of the global order. We are nearing a tipping point, as the U.S. risks losing the battle for liberal values and global hearts and minds to China. What can be done?78

U.S. efforts to support democracy and human rights are often traced back to President Jimmy Carter. But the initial impetus came from the Congress, with House Foreign Affairs Committee hearings on human rights in 1973 and rising Congressional pressure to weigh democracy and human rights more heavily in American foreign policy. Congress mandated that the State Department issue an annual report on countries’ human rights practices, and it created and funded USAID, VOA, NED, among other instruments of our democratic soft power.

Now the Congress must act again. Many of its members strongly support democracy promotion, but they have been troubled by USAID’s ponderous bureaucracy and heavy reliance on outside contractors to implement grants. It is time to build back better. First, Congress can increase the budget of the National Endowment for Democracy, which now stands at something over $300 million. Even doubling that budget could not make up for the demise of USAID, which spent $1.82 billion on democracy, human rights, and governance programs in the 2024 fiscal year.79 But NED funding goes much further and faster, because it is much leaner administratively, can disperse grants more quickly, and responds to needs and proposals from the field rather than imposing frameworks. A sensible strategic approach would be to gradually increase the NED budget by two or three times its current level over a period of several years.

Second, Congress should give some other agencies, such as VOA, more explicit statutory autonomy so that they cannot be bullied, misused, or terminated for political ends. VOA is one of our most “effective means of promoting accurate information and critical analysis to the world” and thereby countering Chinese and other authoritarian propaganda.80 U.S. foreign policy also needs more robust means of waging the battle of information, values, and ideas. Congress and the Clinton Administration acted unwisely in closing the U.S. Information Agency (USIA) in 1998, crippling our capacity for public diplomacy around democratic values and consigning it to marginal status within the State Department.81 As we face again a profound global contest between democratic and authoritarian values, USIA should be re-established as a nimble and rapidly responsive actor for the digital age. We cannot win the global struggle for democracy if we lose the war over information and ideas.

Much of what must be done to reconfigure U.S. democracy promotion must await a president who cares about democracy. But Congress can begin to reverse the damage, if the members can muster the resolve to act.
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PART IVExecutive Power








It’s Time to Reform the National Emergencies Act


WILLIAM A. GALSTON

The most important and urgent constitutional issue of our era is the relentless growth of executive power under presidents of both parties, a process that has moved into overdrive since the beginning of President Trump’s second term. Some of this reflects the near collapse of Congress as a functioning branch of government, preventing progress on key issues such as immigration and tempting presidents to achieve by fiat what they cannot attain through legislation. The Supreme Court’s embrace of theories such as the “unitary executive” has accelerated the expansion of presidential power.1 But there is another dimension of this development that deserves more attention than it has received.

Unlike many documents of its kind, the U.S. Constitution gives the executive no explicit emergency powers. But there are many circumstances in which only the president can move with the speed and ability to mobilize resources that the situation requires. In response, Congress from the beginning of the republic has passed legislation delegating emergency powers to the president. There are now more than 130 such powers, some of which have been on the books for more than two centuries.2 Many are loosely drafted, inviting abuse.

After Vietnam and Watergate, members of Congress, alarmed by the rise of what Arthur Schlesinger Jr. termed the “imperial presidency” came together across party lines in 1976 to pass the National Emergencies Act, the objective of which was to create boundaries for the use of emergency powers.3 It included a key enforcement mechanism—the “legislative veto”—which gave Congress the power to terminate states of emergency by majority vote of the House and Senate, which (unlike ordinary legislation) would not be subject to presidential veto.

Just seven years later, however, the Supreme Court ruled that the legislative veto was unconstitutional.4 Congress responded by replacing the legislative veto with the joint resolution, which—like ordinary legislation—requires the president’s signature to become law and is subject to potential veto. Since then, Congress has never been able to terminate an emergency declared by the president. In 2019, for example, President Trump declared an emergency as the predicate for building a wall along the southern border and vetoed two congressional efforts to terminate his declaration.5

As long as Congress remains narrowly as well as deeply divided, the chances of securing the two-thirds majority needed to override a presidential veto are slim. When the president declares an emergency, the odds are that he will be able to keep it in force as long as he wishes. Making matters worse, the judiciary has been very reluctant to intervene in legal challenges to presidential emergencies.6 The courts typically view the president’s decision to invoke an emergency as within his discretion as the chief executive, or as a “political question” involving the struggle between branches of government. And legislation aimed at repealing the law on which the president is relying would itself be subject to his veto. It seems that Congress has delegated powers to the president that it is powerless to withdraw.

There is only one solution—a genuinely bipartisan effort to reform the National Emergencies Act. During President Trump’s first term, not a time noted for concord between the parties, such an effort received broad support across party lines.7 It would have terminated every presidentially declared emergency after 30 days unless Congress voted to approve the declaration and would have prohibited the use of filibusters to stall such action. In the fall of 2024, a similar measure was approved unanimously in the House Transportation and Infrastructure Committee, and in the Senate Homeland Security and Governmental Affairs Committee by a vote of 13 to 1. If this measure had reached the floor, it might well have passed.

Although this initiative fell short of the finish line, Congress has shown that it can come together when threats to the stability of the constitutional order become too pressing to ignore. After the extraordinary disruption of the electoral process in the wake of the 2020 election, Democrats and Republicans came together in 2022 to enact a sweeping reform of the Electoral Count Act, a dangerously ambiguous law enacted in response to the disputed election of 1876.8 Among other improvements, the reform made it clear that the vice-president’s role in counting the votes of the Electoral College is purely ceremonial and leaves no role for the vice president to exercise independent judgment to resolve disputes. The bill passed with a comfortable majority in the House and a super-majority of 68 to 29 in the Senate.

It’s time to try again to rein in the emergency powers that constitute a cache of unexploded ordnance at the heart of our constitutional order. This will be challenging, but it’s not Mission Impossible.
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Authoritarianism Then and Now


STEPHEN SKOWRONEK

Government and politics in the United States have come to epitomize a world-wide drift toward authoritarianism. How is it, then, that America resisted a similar slide in the 1930s? The simple answer, not without weight, is that America in the 1930s was led by a charismatic president who was committed to democracy’s advance. But look closer, and several complications quickly come into view.

At the outset of his second term, that charismatic president, Franklin Roosevelt, opened a multi-front assault against constraints on his power.9 His challenge to the constitutional order featured a brazen plan to subordinate the judiciary to presidential will, a purge campaign aimed at building a personal party based on loyalty to his program, and a proposal to consolidate presidential control over the entire executive branch. In broad outline, those transformative ambitions are not all that different from the designs of our current president. And yet, in that earlier episode, defenders of the Constitution in both parties mounted stiff resistance. They denounced the president as a would-be dictator. All three of Roosevelt’s initiatives were defeated.

Leaving it at that, however, is also too simple. The sobering fact is that those faithful constitutionalists of the 1930s were not resisting presidential power on behalf of an advanced position on American democracy. At the heart of the coalition that defeated Roosevelt’s designs were Southern racists determined to protect oppressive forms of rule in their home region from the threat of unbridled presidentialism. In the 1930s, the U.S. sidestepped the risks of a strongman at the top, but that was because authoritarianism characterized so much of American governance at the local level.

To deepen the paradox, consider the new state that was ushered in by the resistance those racists mounted to the strong arm of presidentialism. As a settlement shook out in the aftermath of World War II, a general consensus on the outlines of a new democracy took hold. In place of presidentialism, constituent legislation for each of the three branches institutionalized an administrative state that featured collective control, inter-branch collaboration, and pluralist competition among a wider range of private interests. In the Reorganization Act (1939), Congress provided an alternative to the president’s proposal for administrative control, one that balanced White House oversight with due regard for the independence of the administrative agencies. In the Legislative Reorganization Act (1946), Congress geared up for its own form of oversight, providing through its standing committees “continuous watchfulness” over the newly empowered administrative apparatus. The Administrative Procedure Act (1946) established due process rights for parties to administrative proceedings and balanced administrative power with access to courts. The Employment Act (1946) capped the new system by declaring an economic policy for the United States that balanced the interests of capital with the interests of labor. All told, the system of ‘46 was an advance for democracy in America and a ringing affirmation of the adaptive capacities of the American Constitution.

But that achievement was realized through and delimited by conspicuous and harsh social exclusions. Those exclusions were swept away in the “rights revolution” of the 1960s and ‘70s, and that has had equally curious effects. Disrupting the administrative settlement of the 1940s, this advance for American democracy set in motion the institutional developments that now place American democracy at risk.

America’s national government had been designed to deal with the issues likely to arise in a great commercial republic. It also worked to submerge issues that might threaten that common aspiration, issues of the sort that abruptly intruded in the wake of the rights revolution. Demands for social justice proved difficult for the Constitution to resolve because they exposed the conflicting purposes within the structure itself. Instead of ameliorating conflict, the Constitution began playing host to an ever-deepening wrangle over its most basic principles and purposes.

Though the federal government was faced with more interests to manage than ever before, no new intermediary instruments took hold to ameliorate their conflicts and promote power sharing. The political parties gradually sorted into polarized ideological camps. Instead of managing national conflict, they served to magnify it. Institutional confrontations became routine, keeping rules and norms unsettled. The Constitution’s historic capacity to adapt, to reestablish firm footings and stabilize the polity, began to dissipate.

This new universe of action liberated the presidency. It was the one institution that could claim a popular mandate for national action, and as such, it held out the promise of simply muscling through the seemingly intractable conflicts. In the wake of the rights revolution, presidents began to develop their own personal parties to mobilize the electorate. At the same time, they began to exploit the potential for governing through the bureaucracy, and they adopted a more aggressive stance toward control of the administrative apparatus. America’s more fully inclusive democracy abetted the rise of unbridled presidentialism, and it is this unbridled presidentialism that has exposed American democracy to the risks of backsliding.

American backsliding is not just part of a world-wide trend. It is also part of a distinctly American puzzle. The American Constitution stands out for its historic capacity to adapt to changing social conditions. But the Constitution was not designed for fully inclusive polity, and what our history makes plain is that through the New Deal adaptations relied on social exclusions. Social exclusions made it easier to reconcile checks and balances with the separation of powers and to square national supremacy with local autonomy. They filtered out conflicts that might threaten the regime’s survival. Now the advance of democratization has drawn out conflicts and contradictions among the Constitution’s many ordering principles, and the serviceability of the old frame has been thrown into doubt. Two questions are now starkly posed: first, does the American Constitution require exclusions to establish firm footings and stabilize the polity; and second, does exclusion after democratization, a.k.a. backsliding, hold out any real hope for constitutional government today.
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The Perils of Domestic Militarization and Potential Responses


AVISHAY BEN-SASSON-GORDIS

One of the distinctive features of the second Trump administration has been its drastically increased domestic use of military and militarized force. In his previous term,10 President Trump pushed for a harsh military response to the George Floyd protests and weighed using the military to overturn the 2020 election, but was mostly held back by military leaders and advisers. A year into this administration, militarization is evident across a variety of domains. And while militarization can lead to extreme anti-democratic results, even short of that, it raises major concerns that should be addressed.

Militarization takes several forms. The current administration has ordered military deployments to major cities to assist in its sweeping anti-immigration agenda and to respond to emergencies declared by the President.11 It is now working to extend those deployments, and legal challenges are making their way through the courts.12

The administration has also accelerated social militarization—i.e., military aesthetics and symbolism—including within the armed forces themselves. It has renamed the Department of Defense the Department of War,13 conducted a military parade in Washington,14 leaders denounce the “woke” military,15 and are attempting to exclude “non-manly” service members like trans people and women.16 The President has also used martial terms to describe domestic affairs and has increasingly used soldiers as a backdrop and audience for political speeches.17 While not without precedent, it is now done with a regularity never before seen in the U.S.

Further elevating the military and changing its relations to other branches, during the government shutdown the President sought to fund the military and other militarized agencies using private donations and budgets appropriated to other aims, all while other government workers went without pay.18 Throughout this, the administration has pushed out military leaders who did not align with its vision of what the military should look like or who it feared would stand in its way.19

The two largest concerns raised by these actions are that they will result in massive and excessive violence or prepare the ground for direct military interference in elections, but these are relatively unlikely outcomes when it comes to the U.S. military.

The more immediate concern should be the consolidation and personalization of executive power exemplified by the overreliance on military and militarized power. The military is the most directly controlled physical force at the disposal of the executive, which is precisely why the Founders feared it so much, and legislators sought to restrict the ways in which it can be wielded domestically.

President Trump’s assertion of authority to use militarized power within the state is the epitome of the view that, as President, he is allowed to govern unimpeded by other branches. As such, it is of a piece with other actions by this administration to consolidate presidential power. At the same time, the militarization of the treatment of immigrants, political rivals, and even criminals, marks them as enemies. The temptation to treat the Other as an enemy is something that liberal democracies, committed as they are to pluralism and the rule of law, ought to resist.

And while military forces have been restricted in the actions they may take, many of the same restrictions don’t apply to militarized forces under the Department of Homeland Security.20 Not only legal constraints: Ethos, history, and personnel quality all serve as a check on some military excesses. Organizations like ICE and CBP have raided cities nationwide, are directing operations at citizens and non-citizens alike while using military-style gear and methods,21 using significant violence,22 and expanding under congressional approval.23

What should be done? Apart from taking the military more seriously as a political issue than Americans have for a long time, the militarization of the domestic space calls for several responses. First and most obviously, a reassertion by Congress and the courts of the authority to limit executive uses of military power. Second, regarding DHS forces, it would be wise to adopt the moral and legal expectation that the more militarized a force becomes, the more it should be restrained domestically in ways that track the restrictions placed on the military. Third is the role society has in reestablishing civilianizing, rather than militarizing, norms. Officers are attentive to public discourse, and therefore it is important for civilians to have a robust discussion on the democratic duties of the military. Such a discussion should not begin with the assumption the military is a problem. At the same time, and to prevent the transformation of the military into a politically homogenous militia, there should be a concerted effort to draw citizens of all views, but particularly liberals, into its ranks.
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Beyond the Chaff: A Reform Agenda for a Polarized Era


BRUCE E. CAIN

At Caltech, I was asked to assist a group of distinguished physicists who were evaluating the technical feasibility of President Reagan’s Strategic Defense Initiative (SDI, aka “Star Wars”). The group ultimately concluded that SDI would not work because a sophisticated missile offense could easily overwhelm a missile defense with decoys. There was no AI yet to separate the missiles from the chaff. We are in a similar situation today with President Trump’s numerous attempts to refashion American democracy, i.e., he generates so much offense it is hard to defend effectively.

In Democracy More or Less, I distinguish between first and second order democracy issues.24 The first concerns systemic features that distinguish democracy from autocracies, such as holding free and open elections, First Amendment speech and association rights, accepting office turnover after electoral defeat, and the like. At the time, I did not believe that such matters were still controversial in America. January 6th was a wakeup call for me. Second order democratic design issues are disputes over the relative merits of various democracy design choices such as parliamentary or presidential, highly federalized or unitary, and proportional representation or single member simple plurality. President Trump has willy-nilly taken on both types of questions.

Some of Trump’s ideas such as annexing Canada or renaming the Gulf of Mexico are the political equivalent of the chaff that my physicist colleagues feared would confuse SDI. Other proposals like reinstituting tariffs conflate a policy debate with a procedural question about whether tariff power resides with the Congress or the President. In such instances, policy, not procedure, usually matters more to the public and activists. We count on officials in the system to defend their powers. But when they don’t, as in the case of Republican members of Congress, a crucial assumption behind checks and balances breaks down. Tribalism and getting policy wins are pulling institutional turf protection into a political black hole.

Trump’s continuing efforts to undermine confidence in the election system and his willingness to use state power and economic leverage to silence critics and mute debates are alarming, not just because of their impacts, but also because they have exposed the shallowness of America’s commitment to defending basic democratic design and norms. Many citizens support democracy instrumentally not deontologically, i.e., they ask whether it benefits them personally, not whether it matters as principle. There is even a strong consequentialist thread in democratic theory that justifies it as the form of government most likely to produce policies that please the greatest number of people as opposed to those of a dictator or autocracy.

The current autocratic drift needs to be critically scrutinized and aggressively challenged. An example is the abuse of emergency powers.25 Democracies have long recognized that regular rules and processes must sometimes be waived in the case of wars or dire emergencies. Emergency provisions have proliferated at all levels of the U.S. government. But what is a true emergency? It was Covid and global warming under Biden, and it is immigration and urban crime for Trump. Perhaps, the legal community can help tighten the definition of emergency, but more likely, we need to ensure that all grants of emergency power are contingent and must be renewed. Even if there will be a lot of rubber stamping, it is important to put legislators on the public record for emergency authorizations.

The what-kind-of-democracy question is also under Trump-ist siege. The President, through his swarm of executive actions, his exploitation of a broadened immunity for official actions and his attack on the Pendleton Act is altering our government in a more executive dominant direction. As we have seen with the decline of Congressional regular order, the abolition of the judicial and high executive appointment filibuster, and the creative use of budget reconciliation rules, both parties have loosened the constraints that polarization with divided government has placed on policymaking. Divided government was still productive in the Nixon era, but no longer. The name of the game now is to cram as much policy in as you can during the trifecta period and expect to do the rest by executive action when faced with divided government. We need to ask ourselves whether the Congressional rules that worked so well in the post-WWII period are the right ones for the current polarized era.

Maybe politics dictates the appropriate structure more than vice versa. Consider the politics of the recent shutdown, for instance. Many U.S. Senators want to preserve the filibuster rules to retain some measure of power when their party is not in the majority. What started as simply a rule about closing off debate morphed into a tool for maintaining policy leverage for the minority party and now for checking increasingly polarized politics. However, it is not very good at the latter.

When discussing the role of money in politics, it was common a few years ago to use a hydrology analogy to explain the inadequacy of the U.S. campaign finance system. Campaign money like water flows through regulatory openings. Policy checked by supermajority rules flows through executive actions and emergency provisions or over the simple majority thresholds of budget reconciliation. Are we better off retaining the Senate supermajority rules if it leads presidents to curate more executive actions and declare more “emergencies”? Count me as dubious.

Supermajority rules cloud public accountability, especially for distracted and procedurally uninformed voters. My often unfairly maligned home state, California, did something quite intelligent in 2010. After numerous years of not passing budgets on time and dealing with minority party obstruction, we passed a ballot measure that eliminated the supermajority legislative vote for the annual budget and required that legislators go without pay if they could not pass the budget on time. Miraculously, it eliminated budget stalemates. This could be our 28th Amendment, one similar in spirit to the 27th Amendment. The national government could use a miracle like that.
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Priorities for Transparency Reform at the Present Time


BOB BAUER

The New York Times recently announced a program of expanded reporting on the Supreme Court.26 It will build out a team to look “more deeply behind the scenes, into the heart of how the justices use their influence and shape the law.” The Times is responding to the Court as, in its words, “America’s most secretive branch of government.” Its concerns will be extensive, ranging from conflicts of interest to closed door discussions among justices. In the background of this announcement was the news that the Chief Justice was requiring court clerks and their employees to sign non-disclosure agreements.27

It is not surprising that the Court will face this searching journalistic inquiry. The power it exercises is an obvious source of these pressures for transparency. In a highly polarized polity, the Court’s decisions on sensitive political, cultural, and social issues are especially likely to provoke sharp disagreements from the “losing side” and arouse its suspicion that law is being subordinated to private or political agendas. And it is also true that as a result of its long-delayed adoption of ethics codes governing conflicts of interest, or the inadequate explanation of decisions reached without briefing and argument on the “shadow” or emergency docket, the Court has invited appropriate criticism from observers who just think that, on certain transparency measures, the justices could do better. Yet, as the Presidential Commission on the Supreme Court noted for its readers, there is nothing new in furor and conflict over the Court and its role.28

But the new Times initiative also raises a question about how we think about the priorities for transparency policy and reform in a democratic system. We do well to look past the misleading indicators. The loudest calls for “full disclosure” or “more sunlight” are often heard when the system yields unpopular or highly controversial results, but transparency may have little to do with the source of the problem. Troubled periods such as the one we are experiencing, featuring deep distrust of government, raise the temperature of these demands. One result of these pressures is that what excites the most interest is not necessarily where the largest transparency problems lie.

And transparency debates are never “only” about disclosure. Disclosure demands, followed by disclosure regulation, are often the first steps toward more direct regulatory action. In other words, first comes enhanced transparency, then, the conclusion typically follows that improved or more disclosure is not enough and more affirmative legal reform is needed.29 Hence, the frustrations with Court transparency have led to proposals for external policing of its adherence to and enforcement of an ethics code.30

As the political scientist Bruce Cain has stressed, “[T]ransparency rules apply to all branches, but given the different functions in a separation of powers arrangement, they do not apply in the same way to each.”31 Courts, the Supreme Court included, are indeed more secretive, but the charge of “secrecy” tends to obscure the reasons why courts adhere to transparency in certain respects but not in others. Transparency expectations rightly attach to key aspects of the process by which the justices, or any judges, reach decisions: briefing, oral arguments, and the publication of written opinions. But there are legitimate reasons why, in other respects, courts depend for their effective operation on closed rather than open doors. Justices require space for private conversations about pending cases as they explore resolutions and build support for particular outcomes. Confidentiality is especially significant within a body of few members in which some degree of mutual trust is essential. So, while courts could doubtless do better with financial disclosure reform and the conduct of the emergency docket, it is not obvious that a major problem presented by the Supreme Court is that we do not know what Justices say in confidence to one another, or in the presence of clerks and employees, about the cases before them—or about one another. There is a major institutional cost to prying open doors that are best left closed.

The question then is: what do the current stresses on democratic self-government suggest about other directions that transparency policy and reform should take at the present time?

There are new and consequential developments in the exercise of public and private power, and the relationship of the one to the other, which carry major implications for transparency and the design of legislative reforms to achieve it. What follows is a partial list, and certainly news organizations like the Times also play a vital role in bringing to light key information about these other transparency concerns. But the specific issues identified here should rank among the highest priorities in a well-targeted program of transparency focus and reform.


Official Corruption

We see a direction in the conduct of the presidency that presents transparency concerns of the first order—concerns that cannot be justified by an appeal to what the institution requires in order to properly function. Donald Trump is exercising the power of his office in aid of multi-billion-dollar business enterprises that are enriching himself and his family.32 That he is doing this is not a secret, but it is not clear in adequate detail how deals are made, or decisions are influenced, by considerations of personal or family financial gain. The conduct of the Trump family business interests overseas, which involve lucrative business partnerships with foreign government-controlled business entities, is exposed only to the extent that the working press can uncover more than the public record provides. Transparency reform is screaming for attention here.33 It would include requiring presidents, and the businesses in which they hold interests, to report publicly on sources of income derived from foreign sources.

Presidents should also be barred from establishing “blind trusts”: the wealth possessed and managed on behalf of a president should be fully disclosed. The mechanism of blind trusts requires faith that they will be independently managed and successfully protect against the fact or appearance of conflicts of interest. There is history to suggest, as in the current administration (and, for that matter, others34), that skepticism on this score is warranted. It seems that the public (and press and political opposition) have the strongest interest in knowing in detail a president’s financial income, interests, and holdings, and the manner in which they are managed during his or her term in office. The “trust” implied in the blind trust arrangement will be hard to achieve, and the consequences of misplaced trust—when financial interests affect official actions— are serious. In this instance, full transparency works best.



Weaponized Law Enforcement

The advent of weaponized law enforcement also merits attention in an up-to-date transparency reform program. Weaponization was not unknown before Trump, but it is being practiced now at a level and with an intensity that should drive reforms of various kinds, among them transparency reforms. Grand juries operate within a black box that enhances the power of prosecutors to bring charges motivated by animus of various kinds, including those pursued in the service of a weaponization program. In recent months, grand juries have demonstrated that they can reject these pressures, as they did in rebuffing the Trump Administration’s attempt to indict Members of Congress for accurately advising the military that they are bound to disregard illegal orders.35 But in the realm of weaponization and beyond, it is clear that the grand jury system could benefit from reform that includes transparency measures. Among a number that have been long debated are the right of counsel to be present in the grand jury room and the appointment of counsel to advise the grand jury to ensure that grand jurors do not have to rely wholly on prosecutors for answers to questions.



Private Lobbying Power

Another focus of reform should be the federal lobbying laws that provide limited access to information about the use of vast private power to influence legislative and executive branch policy. In a period of keen concern with wealth inequality, the well-recognized inadequacy of these laws stands out.36 At the federal level, the mandatory disclosures offer only a sketchy picture of how much organized interests are spending and how. Their “grassroots” advertising campaigns to build pressure on legislators are not subject to public reporting requirements. These precise contours of reform will be contested: in this field of reform, as in others, the right balance between transparency and other policy considerations is not always easily struck.

The current law does not properly strike it. Now major questions of public policy are pending, prominent among them the proper regulatory approach to artificial intelligence. With massive resources at their disposal, the major AI companies are expanding their lobbying programs.37 These and other deployments of great wealth to influence public policy belong on the list of transparency reform priorities.



Conclusion

The argument here is not that any institution, including the courts, is above the demand for more transparency. Expectations of institutional transparency should, however, be tied tightly to how these institutions properly function. In an angry time, the risk arises that the wrong priorities would be set.
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On Procedures and Democracy


NICHOLAS BAGLEY

Something broke in America around 1970. The persistence of Jim Crow had given the lie to America’s promise of equality under the law. The environmental movement burst onto the scene with a blistering indictment of the wanton destruction of the natural world, the befouling of the air and of waterways, and the indiscriminate use of DDT. Urban planners recklessly destroyed neighborhoods in the name of redevelopment and rammed highways through Black communities. Lies and half-truths served to justify sending tens of thousands of young men to their deaths in Vietnam.

Political leaders, both Republican and Democrat, were seen as compromised, captured by well-heeled insiders, powerful unions, and corporate interests. A new disenchantment took hold in elite circles—especially among the nation’s lawyers.38 That disenchantment fostered major doctrinal shifts in American law: an insistence on new procedures to discipline government action, a massive expansion of standing doctrine, and an intensification of judicial review.

What emerged was a new and highly legalistic approach to governing the government. Orderly legal procedures were (and are) meant to elevate the implementation of government policy from an exercise of raw political power to the realm of principle and public spiritedness. They serve that goal well, up to a point. Procedural regularity really is indispensable to sound administration and the rule of law.

Over the past fifty years, however, the pattern has been to add ever-more procedures in response to ever-present (indeed, ever-increasing) anxiety about the government. This procedure fetish has systematically degraded state capacity at all levels of government—federal, state, and local.39 The United States once successfully prosecuted two world wars, built the national highway system, created Social Security and Medicare, and diverted enough water to support huge cities in western deserts. Today, we struggle with the basics. Our highly proceduralized legal regime is a big reason why.

At the extreme, strict procedures are even a threat to democracy. The ubiquity of procedures in the United States reflects a deep distrust of government and a fear of what it might do. In this, procedures operate as insurance against the wrong sort of people getting elected. Rather than risk what tomorrow’s majority may bring, both sides of the political divide look to procedures to lock in the status quo. Better no change at all than change we dislike.

That is a very lawyerly instinct. By dint of temperament and training, lawyers tend to be cautious about change and suspicious of politics. They see the law as a guarantor of individual rights and a tool to keep the government in check. They worry much less about how the law can facilitate effective, nimble governance.

But indulging the lawyerly reflex in favor of procedures can be pathological, and not just because procedures can incapacitate government. Too many procedures also prevent democratic majorities from getting what they want. When the will of the people is consistently thwarted, procedures breed discontent. A feckless government isn’t worthy of trust. It’s worthy of contempt. That contempt then underwrites the appeal of strongman politicians. As Alexander Hamilton argued at the Constitutional Convention: “Establish a weak government and you must at times overleap the bounds. Rome was obliged to create dictators.”40 Here is Donald Trump in 2016: “I alone can fix it.”41

The embrace of high legalism in the late 1960s and early 1970s was a reasonable response to the problems of the day. More than five decades later, continuing to orient American law around fears of a pathological government has itself become pathological—a cure worse than the disease. Making it easier for government to get stuff done does present risks. Greater capacity to do good also means greater capacity to do evil, and a more proactive government would surely do many things that the government really shouldn’t.

But incapacitating the American state is also risky. Consistently thwarting our collective aspirations is bad for the economy, bad for the public, and bad for democracy. The threats we face this century are profound, including climate change, a housing shortage, a surging China, and the advent of artificial general intelligence. We need effective government to meet those challenges. We do not have it.
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The Future of Norms


RICHARD L. REVESZ

Many of the constraints under which the federal government has traditionally operated do not result from legal prohibitions. Instead, they are the product of norms that have been followed under administrations of both parties, in some cases for decades. Norms often embody views about how a good government should act. But they can also limit the ability of a presidential administration to implement its policy priorities.

The Trump Administration has tossed aside longstanding norms in a wide range of areas. Some of these actions have been highly visible, such as ordering the Department of Justice to prosecute political opponents and using the National Guard as a domestic police force. Other important actions, including ones discussed below, have received significant attention primarily in specialized communities. Courts might ultimately determine that some of the Trump Administration’s actions are illegal. But even if these actions are upheld, they are dramatic departures from long-established norms.

How should a subsequent administration react to this development? Should it return to the long-established norms? Or, instead, should it put a final nail in their coffin? Alternatively, should it do something in between, perhaps reestablishing only some norms or resurrecting them in a different form? And if a subsequent administration decides to resurrect some norms, should it attempt to make them more durable, perhaps by enshrining them in a statute or regulation?

My time in the federal government acquainted me with the tradeoffs that governmental norms entail. When the next administration takes over, it will need to systematically evaluate which norms are crucial for a well-functioning democracy and which, instead, slow down the implementation of its policy priorities for relatively low payoff.


Why Norms Persist

Norms persist in part because of the expectation that they will also be followed by administrations of the opposite party. Thus, by following a norm, an administration not only acts consistently with a vision of good government, though at the expense of constraining the implementation of its policy priorities, but also makes it more likely that a subsequent administration with different policy priorities will be similarly constrained.

The incentives change when one administration departs from long-established norms, like the Trump Administration has done. If the only goal of norms were to constrain subsequent administrations, then the optimal strategy for the next administration would be to toss them aside as well. This tit-for-tat strategy is the standard solution to repeated games. Or, stated differently, unilateral disarmament is generally a poor strategy.

Obviously, following the long-established norms is less compelling after the Trump Administration tossed them aside. But an across-the-board decision to abandon these norms is not the right strategy either because such an approach overlooks their good-government value. That’s what makes the calculus complicated.



Norms in the Regulatory Space

During the last two years of the Biden Administration, I had the honor of serving as the Administrator of the White House Office of Information and Regulatory Affairs (OIRA), which, among other functions, supervises and coordinates the process for promulgating Executive Branch regulations. To stimulate further discussion about whether a subsequent administration should restore the norms that the Trump Administration tossed aside, I offer five examples related to my work in this position. Because at least some of them are not headline-grabbing issues about which people are likely to have strong priors, they might provide a good vehicle for dispassionate consideration of desirable future strategies with respect to norms.

Agency submissions under the Congressional Review Act. Under the Congressional Review Act, Congress can disapprove widely-applicable rules, but not other agency decisions such as adjudicatory orders that focus on specific parties. The waivers that the Environmental Protection Agency gives California under the Clean Air Act allowing the state to implement vehicle emissions standards that are more stringent than the federal standards had always been regarded as adjudicatory decisions because they apply to only one party: California. But the Trump Administration treated the Biden Administration waivers as rules and submitted them to Congress seeking its disapproval under the Act.42 In an unprecedented action, Congress then went along, setting aside contrary determinations by both the Government Accountability Office and the Senate Parliamentarian that the waiver was not a rule eligible for disapproval.

“Good cause” exception to notice-and-comment rulemaking. Under the Administrative Procedure Act, federal regulations must generally be promulgated following a notice-and-comment process. There is, however, a “good cause” exception to seeking comments from the public. This exception had traditionally been interpreted narrowly, applying primarily to emergencies such as natural disasters or public health crises. The Trump Administration has interpreted the exception far more broadly, permitting it to implement its policy priorities more quickly at the expense of public participation.43

Length of comment periods in notice-and-comment rulemaking. Even when it has sought public comments on regulatory proposals, the Trump Administration in many instances has significantly shortened the comment periods from the historic norm, again permitting it to implement its policy priorities more quickly at the expense of public participation.44

Contacts with the Justice Department. One of the goals of the regulatory review process conducted by OIRA is to increase the legal resilience of the regulations it reviews.45 The Justice Department’s litigating divisions, like the Civil Division, which defend these regulations in court, have a deep understanding of litigation risks. But, during my tenure, OIRA, which is part of the Office of Management and Budget (OMB) within the Executive Office of the President, could not just reach out to the Civil Division to get advice. In the way stood post-Watergate norms, directed primarily at preventing presidential control of individual prosecutions but prophylactically applied to all interaction between the White House and the Justice Department. The norms are embodied in “White House Contacts” policies, which required OIRA to reach out first to the OMB General Counsel’s Office, which in turn together with the White House Counsel’s Office, would reach out to the relevant leadership office at the Justice Department, which would then in turn reach out to the Civil Division. Each of these five offices would typically need to be represented at a meeting to discuss litigation risk (in addition to the agency promulgating the regulation and, in some cases, other agencies with a strong interest in the matter). The logistical complication of finding a time that works for so many individuals delays the regulatory process and, in some cases, makes it difficult to obtain advice that could increase the resilience of a rule. The aggressive way in which President Trump now directs individual prosecutions suggests that norms such as these are no longer in place.

Appointment of the Chief Statistician of the United States. The Chief Statistician, a position located within OIRA, is charged with providing coordination, guidance, and oversight for the federal statistical agencies, including the Census Bureau and the Bureau of Labor Statistics. The position traditionally had been held by a senior career official. But the Trump Administration replaced the career incumbent with a political appointee, perhaps signaling that it plans to politicize the work of the statistical agencies.46



Insights for the Future

Readers might have different reactions to how the tradeoff between adhering to norms and advancing policies should play out with respect to each of the five norms discussed above, which the Trump Administration declined to follow. Navigating these tradeoffs will likely need to be norm-specific because some norms are more linked to “good government” values and some norms place more constraints on the implementation of an administration’s policy priorities.

My instinct, for example, is that shorter comment periods on proposed rules might be desirable under some circumstances, to the extent that some meaningful opportunity for public participation remains. In contrast, politicizing the work of the statistical agencies is a bridge too far because democracy is seriously impaired if the government misleads the citizenry, particularly on matters that are of central concern and for which the government has a unique ability to provide the information.

Others might have different instincts about these norms. What’s important for the purposes of this essay, however, is not to present a path forward on each of the norms. Instead, it is to suggest why the right answer has to be norm-specific because some norms are more linked to good-government values and because some norms place more constraints on the implementation of an administration’s policy priorities. And, to the extent that some norms are reestablished, attempting to make them durable, by statute or regulation, is clearly a desirable strategy.

In summary, returning to the norms that were in place on the last day of the Biden Administration is unlikely to be the right answer. But neither is the polar opposite: disregarding those norms simply because the Trump Administration did so.
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The Threat to Government Ethics


RICHARD BRIFFAULT

That was quite a week. Over seven days in mid-October:


	President Trump hosted a White House dinner for three dozen super-wealthy individuals and representatives of major corporations who pledged funds for his $300 million ballroom.

	The president commuted the sentence of former Congressman George Santos, who had served less than three months of an 87-month term for corruption, and canceled Santos’s obligation to pay restitution to his victims.

	The president fired, without providing a reason or giving the 30 days’ notice required by law, the Inspector General for the Export-Import Bank.

	We learned the president is demanding the Department of Justice pay him $230 million in compensation for federal investigations into his alleged misconduct while a private citizen.

	The president pardoned Changpeng Zhao, the billionaire founder of the cryptocurrency exchange Binance, who had previously pleaded guilty to money laundering violations. Binance is a business partner of World Liberty Financial, the crypto venture launched last year by the Trump family.



These developments, each significant in its own right, are but a microcosm of the Trump administration’s broader, two-pronged attack on the ethics foundation of our democracy—the dismantling of the federal ethics structure, coupled with Trump’s unprecedented use of presidential power and influence for private financial gain.47

On the structural side,48 over the last nine months the president fired multiple anti-corruption watchdogs, including the heads of the Office of Government Ethics and the Office of Special Counsel and two dozen Inspectors General. The Department of Justice reduced enforcement of the Foreign Corrupt Practices Act and the Foreign Agents Registration Act, gutted its Public Integrity Unit, and dismissed the director of its ethics office; the FBI disbanded its public corruption squad. Trump repeatedly pardoned federal, state, and local officials convicted of public corruption, as well as a host of private fraudsters, thereby undermining the future deterrent effect of federal anti-corruption law.

On the private side,49 Trump continued his first-term practice of using official meetings and events to promote his private properties. But he has broken new ground in using the power and prestige of the presidency for personal gain by offering White House tours to the individuals who bought the most $TRUMP meme coin; obtaining multimillion-dollar settlements of the libel suits he had brought against media companies that are subject to federal regulation; and securing a $400 million jet from Qatar, which will become property of his foundation when he leaves office. So, too, the Trump family crypto firm has been enriched by transactions with entities, foreign and domestic, that have a stake in U.S. government decisions.

To be sure, President Trump is not the only ethically challenged actor in Washington. Some members of Congress, after an early briefing on the likely impact of COVID on the economy, traded stocks on that information; others continue to trade in stocks of firms influenced by the committees on which they sit. Justices of the Supreme Court have drawn critical scrutiny for accepting, and not disclosing, gifts of luxury travel.

But the president’s destruction of ethics institutions and use of office for private pecuniary benefit are unique in scope and effect.

In our representative democracy, the people we elect to office, and those they appoint, are there to serve the public, not themselves. Henry Clay said it well: “Government is a trust, and the officers of the government are trustees; and both the trust and the trustees are created for the benefit of the people,” not the officeholders. Congress has similarly resolved that any person on government should “never accept, for himself or his family, favors or benefits under circumstances which might be construed by reasonable persons as influencing the performance of his governmental duties.”

This is not just a matter of abstract idealistic theorizing. When public office and private interest are intertwined, it becomes impossible to determine the basis of government decisions. Are crypto-friendly government actions grounded in sound policy judgments or the Trump family’s financial interests? Are the administration’s deals with Persian Gulf potentates based on national security or pecuniary self-interest? Can our leaders even tell public and private reasons apart when public and private interests are so blended?

A fish rots from the head down. By bulldozing the ethics guardrails and demonstrating a blatant disregard for conflicts of interest, the president has effectively given a green light to self-interested behavior throughout the government. Such corruption inevitably results in inefficient and unequally provided public services and regulation, with long-term consequences for government effectiveness, and for the public trust essential for democracy to function.

What can be done? Currently, most federal conflicts of interest laws do not apply to the president. There are constitutional issues beyond the scope of this essay as to how far Congress can go but those issues would be worth testing with restrictions targeted on the financial holdings of the president and immediate family members in firms subject to federal oversight or regulation.

An even tougher issue is enforcement. With the DOJ run by Trump loyalists, any enforcement of ethics rules today would be based on the president’s personal interests, not the rules themselves. Some states have adopted independent ethics enforcement institutions, with commissioners appointed by different elected officials and serving for fixed terms, and protected from removal. The Supreme Court’s deepening embrace of the unitary executive theory makes it hard to imagine that a similar federal independent ethics agency could pass constitutional muster. But, as with the substantive restrictions, the constitutional issues are worth testing, and Congress should consider creating an independent, protected ethics watchdog, with enhanced investigative, if not enforcement, authority.

Ultimately, any vindication of the public trust principle will depend on the people. As Madison asked, “Is there no virtue among us? If there be not, we are in a wretched situation.” The last episode of major presidential misconduct—Watergate—led to political and legal reactions that improved the ethical climate, at least for a time. We can hope, and strive for, a similar response this time.
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Democracy Needs the Administrative State


GILLIAN METZGER

In public debate, the federal bureaucracy is not typically praised for its democratic credentials. Consisting of a wide array of agencies staffed by a permanent civil service and governed by detailed regulations, the administrative state is more likely to be portrayed as a bastion of red tape and unelected power. To hear members of the Supreme Court tell it, for example, the administrative state’s “unaccountable bureaucrats” and “vast power[s]” pose a dire threat to constitutional democracy that only expanded presidential control can solve.50 President Trump has offered an even darker view,51 attacking a “deep state” of entrenched government officials as seeking to undermine his agenda and the popular will.52

Such concerns about the administrative state’s democratic legitimacy are mistaken. They rest on a simplistic chain-of-command model at odds with how accountability actually operates in administrative agencies.53 Even more worrying, their focus on the President as “the most democratic and politically accountable official in Government” ignores the multiple sources of democratic accountability in our constitutional system.54 After all, it is democratic lawmaking in Congress that gives the administrative state its powers and funding, with Congress also undertaking oversight and the Senate confirming top agency officials. Such a single-minded equating of the President with democratic government too easily justifies authoritarian abuse of executive power.

The second Trump Administration is proving the dangers of attacks on the federal bureaucracy as antidemocratic. In the name of political accountability, President Trump has reduced the federal workforce by hundreds of thousands,55 ended civil service protections for tens of thousands more,56 fired independent agency heads without cause and essentially dismantled agencies whose missions he doesn’t support.57 Trump has also weaponized administrative government to serve his personal retributive agenda, imposing loyalty tests and firing prosecutors who refuse to bend to his will.58

These unprecedented actions are often at odds with statutory requirements and thus represent assertions of presidential power at the expense of Congress. Neither undermining the popularly elected legislative branch nor subverting government power to personal ends advances democracy. Instead, these moves remove important internal checks on the misuse of executive authority, making it harder for government officials to push back against presidential directives as factually unsupported, violations of professional norms, or simply unlawful.

It is not surprising, therefore, that eroding administrative independence is one of the first items on an aspiring autocrat’s checklist.59 The second Trump Administration provides a cautionary tale about how the powers of administrative government can be abused. Yet an equally important lesson is that a well-functioning administrative state, with meaningful protections for decisional independence and expertise alongside political oversight, can guard against such abuse and mitigate the dangers of presidential unilateralism.60 Bureaucrats can push back on unlawful and arbitrary government actions from the inside, and also bring authoritarian moves to public attention when internal resistance fails.61

The administrative state can serve democracy in other ways—by countering private domination,62 channeling ongoing conflict,63 and enabling direct participation in governance.64 Perhaps most importantly, the administrative state is essential for ensuring effective government.65 To be sure, it can and sometimes does fail at that task—and can overplay its claims to expertise with disastrous consequences.66 Worse, failures of government to deliver effective responses to public concerns help fuel the loss of faith in government institutions that represents a major challenge for democracy today.67 But the solution to this democracy challenge lies in expanding administrative capacity and competency,68 as well as reforming regulatory regimes,69 not undermining administration to enhance an elected President’s control.
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Must Administrative Officers Serve at the President’s Pleasure?


CALEB NELSON

Article II of the Constitution says that “[t]he executive Power shall be vested in a President of the United States of America.” Of course, the Framers did not expect the President to do everything personally. They anticipated that Congress would enact statutes creating offices and other positions within the executive branch, assigning particular duties and authorities to the people who held those positions, and generally determining the structure of the government’s administrative apparatuses. After all, the Necessary and Proper Clause of Article I empowers Congress “[t]o make all Laws which shall be necessary and proper for carrying into Execution” not only Congress’s own powers but also “all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof”—including the executive power vested in the President.

Article II addresses the mechanism for filling whatever offices Congress creates, whether in the executive branch or in the judiciary. In the words of the Appointments Clause,


[The President] shall nominate, and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by Law: but the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.



Aside from its provisions about impeachment, though, the Constitution does not specifically address the removal of officers in the executive branch (which, for this purpose, includes the enormous variety of agencies that administer an enormous variety of statutes in an enormous variety of ways). Who gets to fire them and for what reasons?

It would be natural to conclude that as with other issues relating to the structure of the executive branch, Congress has broad authority to address this topic by statute. Given the range of tasks that Congress can authorize different officers to perform (entering into contracts, making grants, issuing licenses, conducting formal adjudications, participating in the promulgation of regulations, and more), and given the variety of things that different statutes require or allow these officers to consider (including legal constraints, technical or scientific expertise, the evidence introduced in adjudicative proceedings, and more), one might not expect a one-size-fits-all approach. For sensible policy reasons, Congress might decide that the President should be able to remove many officers or even lower-ranking employees at will, but that other officers or employees should be removable only for defined causes and through defined processes. In my view, the Necessary and Proper Clause lets Congress make these judgment calls as it enacts particular statutes that structure particular agencies.

The Supreme Court, however, has interpreted Article II of the Constitution to address the topic of removal itself. Although the case law is still in flux, the Court appears to be moving toward a sweepingly pro-President position: most officers who participate in the exercise of executive power must be removable at will by the President or his direct subordinates. Over the past two decades, the charge has been led by Chief Justice John Roberts, who has written an extraordinary series of majority opinions concentrating ever more power in the President (and also insulating even former Presidents from prosecution for deliberate abuses of power).70 In Seila Law LLC v. Consumer Financial Protection Bureau (2020), he summarized his position on removal this way: “The President’s power to remove—and thus supervise—those who wield executive power on his behalf follows from the text of Article II, was settled by the First Congress, and was confirmed in the landmark decision Myers v. United States, 272 U.S. 52 (1926).”

Let us take these claims in turn. The claim about the text of Article II rests primarily on the Vesting Clause (the opening statement that “[t]he executive Power shall be vested in a President of the United States of America”), supplemented by the Take Care Clause (which says that the President “shall take Care that the Laws be faithfully executed”). Chief Justice Roberts has not spelled out his interpretation of this language, but there are two possible routes to his conclusion.

First, people sometimes argue that the “executive Power” conferred by Article II includes various authorities historically exercised by the king of England, and the king asserted power not only to create and fill offices but also to remove people from them. On this theory, Article II includes an Appointments Clause in order to limit the power of appointment that the Vesting Clause would otherwise give the President, but it imposes no limits on the President’s power of removal.

This argument is not persuasive. As a historical matter, scholars have pointed out that the English monarch’s relationship to offices was more complex than some versions of the argument assume. More important, though, recent scholarship by Professor Julian Davis Mortenson identifies a fundamental distinction between what Article II calls “[t]he executive Power” and the hodgepodge of authorities that English monarchs asserted under the rubric of the royal prerogative.71 Even if removal authority was part of the royal prerogative, most members of the founding generation did not think that they were giving the President the royal prerogative, and the Vesting Clause of Article II does not do so.

Of course, even if Professor Mortenson is correct that “Article II vests the executive power, not the royal prerogative,” one must still figure out what “the executive power” is. At its core, though, executive power entails executing laws and judgments made by others, such as statutes enacted by Congress and judicial judgments rendered by courts. The President is not in charge of the content of those laws and judgments. Nor does the Constitution guarantee the President any particular means of enforcing them. To the contrary, the power to execute the law is itself subject to the law; executive officials are allowed to use only the resources that the law makes available for this purpose, in the way that the law allows them to be used. If Congress were to give the President removal authority under particular circumstances, then a President who exercised that authority would be executing the law. But it does not follow that Congress has to give the President removal authority. Just as the President can have “[t]he executive Power” without being able to structure the executive branch as the President pleases, so too I do not think that the very definition of “[t]he executive Power” includes removal authority.

A second route to Chief Justice Roberts’s conclusion rests on claims about the “unitary” executive. Whatever “[t]he executive Power” is, and hence whatever the executive branch can do either by virtue of the Constitution or pursuant to statutory authority, Article II vests that power in a single person—the President. So-called unitarians conclude that the President must therefore be in charge of all exercises of executive power by the federal government. Of course, unitarians do not claim that the President can legitimately direct underlings to violate valid statutory commands (although some unitarians’ understanding of the constitutional structure would give the President considerable ability to do so in practice). But to whatever extent Congress’s statutes leave policymaking discretion in the hands of the people who execute those statutes, unitarians insist that the President must be able to control how that discretion is used.

Some unitarians would let Congress choose among different means of giving the President such control. But others infer that a specific means of control is constitutionally required: the President must be able to remove all principal executive officers at will. For its part, the Supreme Court speaks as if this idea extends beyond principal officers. In the words of an order that the Court recently issued on its emergency docket, “Because the Constitution vests the executive power in the President, … he may remove without cause executive officers who exercise that power on his behalf, subject to narrow exceptions recognized by our precedents” (some of which the Court seems poised to overrule).72

In my view, the Vesting Clause does not carry this hidden but dramatic message. It is true that Article II vests the executive power in the President. But Congress is in charge of creating offices within the executive branch, and the Constitution does not give the President unilateral power to dictate who will fill those offices or what their authorities and duties will be. When officers are duly appointed pursuant to the Appointments Clause, moreover, the Constitution requires the President to “Commission” them—which, in the case of executive officers, entails either conferring executive power on them or attesting to the executive power that their appointments confer. To my way of thinking, neither the Vesting Clause nor anything else in Article II compels the inference that after officers have been duly appointed, and after the President has issued the commissions that the Constitution requires, the President must be able to terminate the appointments and rescind the commissions at will, or to dictate how all such officers must use any discretion that the law attempts to give them.

To be sure, the authority to direct or remove administrative officers (and even civil-service employees) might sometimes be helpful to a President who is trying in good faith to “take Care that the Laws be faithfully executed.” But this authority carries obvious dangers too. As Professor William Van Alstyne pointed out many years ago, the Necessary and Proper Clause generally allows Congress to weigh the costs and benefits of giving the President powers and protections that the Constitution does not itself specify but that might help the President carry out his assigned tasks.73 Usually, then, the fact that such a power could be helpful to the President means only that Congress could confer it on him, not that the Constitution itself does so. In my view, if Congress reasonably decides that the President should be able to remove some duly appointed officers only for certain causes and through certain processes, the President could discharge his obligations under the Take Care Clause by going through those processes when warranted. Indeed, I am open to the possibility that the President need not be empowered to remove certain officers at all; if the President believes that they are not faithfully executing the law, the President could alert Congress and recommend their impeachment. In any event, the Take Care Clause does not imply that the President must be able to fire all executive officials at will, any more than it guarantees the President the ability to imprison officials who do not do what the President says.

In this light, it is telling that Article II specifically authorizes the President to “require the Opinion, in writing, of the principal Officer in each of the executive Departments, upon any Subject relating to the Duties of their respective Offices.” As many scholars have pointed out, the fact that the Constitution specifies this relatively minor respect in which the President can command principal officers suggests that the Vesting Clause does not give the President a general authority to command those officers, or to remove all who displease him.

Apart from invoking contestable interpretations of the Constitution’s text, advocates of presidential removal authority also invoke a decision allegedly reached by the First Congress in 1789, when Congress considered the bill that would establish the Department of Foreign Affairs (now the Department of State). That is the basis for Seila Law’s assertion that the First Congress “settled” questions about the President’s removal powers. But the historical argument is just as contestable as the textual argument.

Starting with Justice Brandeis and continuing through a litany of scholars (including Professors Edward Corwin, David Currie, Jed Shugerman, and others), many people who have looked closely at the debates and votes in the First Congress have convincingly argued that they do not show a consensus for any particular interpretation of the Constitution.74 Briefly, the bill to establish the Department of Foreign Affairs initially included a provision granting the President unilateral authority to remove the Secretary. During the debates in the House of Representatives, many speakers argued that the Constitution itself addressed this topic, but they disagreed about what the Constitution meant: some claimed that the Constitution gave the President unilateral authority to remove officers like the Secretary of Foreign Affairs, some claimed that the Constitution allowed the President to do so only with the advice and consent of the Senate, and a few claimed that the Constitution made impeachment and conviction the only permissible means of removal (not just by Congress but by anyone). Other speakers denied that the Constitution has much to say on this topic, and they concluded that the Necessary and Proper Clause allows Congress to specify by statute whether and under what circumstances the President can remove executive officers. The final votes on motions to amend the bill reflected shifting coalitions, but they did not reflect shifting views. In particular, no majority emerged either for the proposition that the Constitution itself authorized the President to remove the Secretary of Foreign Affairs at will or for the proposition that Congress can decide by statute whether to grant this power to the President.

In the ensuing years, many people did assume that the First Congress had interpreted the Constitution as giving the President a unilateral power of removal (at least with respect to high-ranking officers like the Secretary of Foreign Affairs). But that assumption was mistaken. In any event, even some members of later Congresses who agreed that the point had been “settled” came to believe that “the original decision was wrong”75 —and by the 1860s if not before, Congress stopped following the purported decision. For the past century and a half, Congress has been enacting statutes in conflict with the position that unitarians take the First Congress to have settled.

Aside from the precedent allegedly set by the First Congress, the current Supreme Court also invokes Myers v. United States (1926).76 A statute dating back to 1876 had given postmasters a four-year term, and the statute had purported to let the President remove them earlier only if the Senate consented.77 In my view, this arrangement is unconstitutional because of the power that it tries to delegate to a single House of Congress; under current constitutional doctrine, Congress normally cannot authorize its own subunits to act with the force of law, and making removal depend on action by the Senate violates this principle. But Chief Justice Taft’s majority opinion in Myers focused instead on the President’s powers. According to Taft, the Constitution guarantees the President unilateral authority to remove not only principal executive officers but also inferior officers who were appointed by the President with the advice and consent of the Senate. (Taft framed the principle this way to accommodate an 1886 Supreme Court decision indicating that when Congress assigns the appointment of inferior officers to the head of a department rather than the President, Congress can restrict removal of those officers “as it deems best for the public interest.”)78

Chief Justice Taft had previously been President himself, and Myers contained broad statements about presidential power. Less than a decade later, however,Humphrey’s Executor v. United States (1935) “disapproved” some of those statements and limited Myers’s holding to officers who are “purely executive,” as opposed to those in “quasi-legislative or quasi-judicial agencies.”79 Later precedents, including Wiener v. United States (1958) and Morrison v. Olson (1988), continued to cabin Myers.80

Admittedly, the rhetoric and even the analysis of Humphrey’s Executor conflict with current ideas about the taxonomy of powers that the Constitution recognizes. Under current doctrine, the federal government’s legislative powers can be exercised only by Congress (acting through the process of bicameralism and presentment), and what Article III calls “[t]he judicial Power of the United States” can be exercised only by true federal courts (staffed by judges who enjoy life tenure). For purposes of constitutional taxonomy, that leaves the “executive” category for everything else. Thus, the modern Supreme Court has said that even when agency actions resemble legislating or judging, “they are exercises of—indeed, under our constitutional structure they must be exercises of—the ‘executive Power.’”81

I share that understanding of the taxonomy, but it raises the stakes of the Court’s flirtation with strong versions of the unitary-executive theory. If most of what the federal government currently does on a daily basis is “executive,” and if the President must have full control over each and every exercise of “executive” power by the federal government (including an unlimitable ability to remove all or almost all executive officers for reasons good or bad), then the President has an enormous amount of power—more power, I think, than any sensible person should want anyone to have, and more power than any member of the founding generation could have anticipated.

I am an originalist, and if the original meaning of the Constitution compelled this outcome, I would be inclined to agree that the Supreme Court should respect it until the Constitution is amended through the proper processes. But both the text and the history of Article II are far more equivocal than the current Court has been suggesting. In the face of such ambiguities, I hope that the Justices will not act as if their hands are tied and they cannot consider any consequences of the interpretations that they choose.

When the First Congress confronted the same ambiguities, more than one member warned against interpreting the Constitution in the expectation that all Presidents would have the sterling character of George Washington. The current Supreme Court may likewise see itself as interpreting the Constitution for the ages, and perhaps some of the Justices take comfort in the idea that future Presidents will not all have the character of Donald Trump. But the future is not guaranteed; a President bent on vengeful, destructive, and lawless behavior can do lasting damage to our norms and institutions. As one member of Congress argued in 1789, we should not gravitate toward interpretations of the Constitution that “legaliz[e] the full exertion of a tyrannical disposition.”82
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The Power of the Purse: A Symptom of a Larger Institutional Decline


SHALANDA YOUNG

The phrase “the power of the purse” is an odd metaphor for what is in fact one of the most consequential authorities vested in the United States Congress. Its gendered connotations are particularly striking given that, for most of American history, control of federal spending rested exclusively with men. The Senate Appropriations Committee, established in 1867, did not elect its first woman chair until Senator Barbara Mikulski (D-MD) in 2012. The House Appropriations Committee, operating since 1865, did not have a woman chair until 2019, when Representative Nita M. Lowey (D-NY), who also happened to be my boss, assumed the role.

Federal spending—and the authority to direct it—has long served as one of Congress’s most powerful constitutional tools. Presidents have contested, negotiated, and at times attempted to circumvent congressional control over spending since the earliest years of the Republic. A prominent example is the Louisiana Purchase: President Thomas Jefferson secured a $15 million loan from foreign governments to acquire the territory from Napoleon, only for Congress to approve the purchase five months after the fact. Despite such episodes, the prevailing constitutional understanding for most of American history has been that spending falls squarely within Congress’s domain, as articulated explicitly in both the Spending Clause and the Appropriations Clause of the Constitution.

President Richard Nixon is often invoked as a modern case of executive overreach in the area of federal spending. His efforts to centralize budgetary authority were confronted by a Congress still protective of its status as a coequal branch of government and its own institutional prerogatives, prompting legislative responses designed to constrain presidential impoundment and reaffirm Congress’s control. By contrast, today’s Congress has largely acquiesced to a President who asserts broad authority over spending decisions. Although many Members of the President’s party—particularly those serving on the Appropriations Committees—may privately show their annoyance, political incentives increasingly favor loyalty to political party rather than to Congress as an institution.

The constitutional authority over appropriations may be the last vestige of power that historically ensured Congress’s status as a coequal branch of government. Congress has already relinquished significant elements of its authorizing responsibilities. Perhaps most prominently, Congress has repeatedly ceded its war-making authority by allowing the Executive Branch to rely on outdated Authorizations for Use of Military Force. Trade policy has similarly shifted toward presidential dominance through unilateral tariff actions. More recently, the Senate has undermined its own advice-and-consent function by normalizing the bundling of nominations under increasing pressure from the White House. This erosion of congressional authority did not originate with the Trump administration, but the current presidency has accelerated these trends.

This matters only if one believes a functional Congress is essential to our American democracy. When the Executive Branch or Judiciary encounters systemic crises, scholars and the media call for reform. In contrast, congressional dysfunction is shrugged off as a norm while congressional leadership uses workarounds, such as using the House Rules Committee to quell bipartisan legislation that does not align with the President. These tactics allow the institution to continue to limp along, deepening the dysfunction most Americans now expect. If the goal is institutional restoration, reclaiming Congress’s spending authority is a logical starting point. Although the recent 43-day government shutdown might suggest that appropriations are an especially difficult area in which to rebuild institutional capacity, the opposite may be true. Because federal spending directly affects constituents, it offers one of the clearest opportunities for legislators to find common ground and demonstrate responsiveness to the needs of their districts. As we think through solutions, we also must refrain from making matters worse. More cameras in congressional hearing rooms have resulted in mostly theatrics rather than substance. Good intentions, awful outcomes. Professor Jonathan Gould’s piece for this series effectively highlights this risk.1

Congress deploys its spending power not only through the appropriations process but also through the budget reconciliation process—administered by the Budget Committees. The latter has become increasingly dominant because it permits passage by simple majorities in both chambers. Four of the most significant reconciliation bills of recent decades—the Inflation Reduction Act, the American Rescue Plan, the Tax Cuts and Jobs Act, and “The One Big Beautiful Bill”—were presidential priorities advanced by partisan majorities.

By contrast, rank-and-file Members typically secure priorities important to their districts through the regular appropriations bills. These bills include nationally significant programs, but when the process functions as intended, they also allow Members to make meaningful contributions that reflect the needs of their communities. There is also a soft power exerted through the appropriations process, sometimes in statute and often not. When Congress was truly in charge of spending priorities, a phone call was all that was needed to educate a Cabinet Secretary on congressional intent before they made a decision contrary to the spirit of the law. Broadening participation in government decision-making—especially by elected representatives—is, on balance, a democratic strength rather than a weakness.

The breakdown of the appropriations process reflects broader institutional atrophy, not unlike the decline of the authorization process before it, with the annual bill to authorize the Department of Defense standing as the noteworthy exception. Although the causes of congressional dysfunction extend beyond the scope of this essay, they are intertwined with well-documented factors such as media consolidation, campaign finance dynamics, partisan gerrymandering, and political polarization. These issues must be addressed, but reforms targeted specifically at restoring congressional capacity remain essential.

One potential reform is to expand the size and representation of Congress’s spending committees. These committees oversee virtually every area of federal policy, yet only 62 of the 435 House Members serve on the Appropriations Committee. The Senate Appropriations Committee includes only 29 of 100 Senators. The committees that oversee our largest entitlement programs are even smaller. Senate Finance has 27 members, House Ways and Means has 43 members, and House Energy and Commerce has 52 members. Increasing buy in at the front end of a process could lead to more ownership and better outcomes in the final product.

In addition to reconsidering membership structure, congressional staff require significant expansion. Effective oversight depends on the willingness and ability of the Executive Branch to cooperate—not only in producing documents or complying with subpoenas, but also in implementing appropriations in ways consistent with congressional intent. As executive cooperation has declined, Congress has lacked the staff capacity and resources to counterbalance this shift.

Congress need not match the Executive Branch’s two million civilian employees, but it requires more than its current 10,000 staff. Some capacity exists within its ancillary institutions—such as the Government Accountability Office (approximately 3,000 staff), the Congressional Budget Office (275 staff), and the Library of Congress’s Congressional Research Service (approximately 600 staff). Yet these institutions have increasingly come under political attack by Members willing to undermine Congress’s own infrastructure in defense of the President. The House and Senate Appropriations Committees together employ approximately 230 staff who must oversee and fund nearly every federal agency. By contrast, the Office of the Comptroller at the Department of Defense alone has close to the same amount, and each military service, command, and installation employs thousands more in budgeting and procurement. Congress is, by any measure, dramatically outmatched.

A final recommendation—one I recognize will not be popular given Congress’s approval ratings—is to begin a dialogue about the length of House terms. The average House race now costs more than $2 million, and with fundraising demands at that scale, it is not surprising that many Members have limited time for the work of legislating. Their rhythm has become a constant cycle of “fundraise and run,” leaving little room for policy development, oversight, or institutional stewardship. One option that has been at the forefront of debate is to overturn the Supreme Court’s Citizens United decision. The financial incentives that now structure congressional races seem to have made that an elusive goal, so I offer another option worth debating. Extending House terms to four years would not solve all of Congress’s dysfunction, but it would give Members more space to govern rather than campaign, and it may help restore some of the deliberative capacity the institution has steadily lost.

A reinvigorated Congress—capable of exercising its constitutional powers, reclaiming its authority over spending, and performing sustained oversight—remains essential to the functioning of American democracy. The path to restoring legislative capacity begins with recognizing the structural imbalance that has emerged and taking deliberate steps to rebuild the institution intended to be the first branch of government.
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When It Comes to Its Spending Power, Congress Must Save Itself


MOLLY REYNOLDS

Since January 2025, the executive branch has blocked federal agencies from spending, by one estimate,2 at least $410 billion in federal funds approved by Congress in areas including foreign aid,3 scientific research,4 news programming at Voice of America,5 and education.6 It has dismantled large components of some federal agencies.7 It has, according to Congress’s internal watchdog, the Government Accountability Office (GAO), broken the law in withholding certain funds for Head Start,8 programs supporting museums and libraries,9 FEMA,10 and electric vehicle infrastructure.11

Errant behavior by the executive branch represents an existential threat to Congress in multiple ways. First, allowing the executive branch broad discretion over federal spending runs directly counter to the Constitution’s command that “No Money shall be drawn from the Treasury, but in Consequence of Appropriations made by Law;”12 it also contradicts both laws that provide for a specific process which the president is to follow if he wants to cancel congressionally-approved spending and that bar agencies from spending more money than Congress has allocated to them.13

Ignoring Congress’s past decisions also makes it more difficult for legislators to reach new agreements in the future. If members of Congress can’t trust that the executive branch will implement the decisions they work hard to negotiate, what is the incentive to do the hard work of deal-making? What’s more, the executive branch’s renewed interest in special legislative procedures that allow certain measures cancelling spending to move through Congress on a simple majority basis sets up an imbalance:14 it takes 60 votes to defeat a filibuster and approve a spending bill in the Senate in the first place, but only 51 votes to undo that deal in the future. (The executive branch is also pursuing what GAO has determined is an illegal option for cancelling spending without congressional approval that stands to tip the scales even more away from the legislative branch.)15

The threat to Congress comes not only from the executive branch directly. While, for a range of historical and institutional reasons,16 adjudicating spending questions is not entirely comfortable terrain for judges, the federal courts have become the primary venue in which the battle over the executive’s conduct is being fought. The decisions so far have been a mixed bag for Congress and, because they’ve mostly come from district and circuit courts, many are still winding their way through the legal process. But even if the judiciary ends up rendering decisions in favor of congressional choices—an outcome, to be clear, that’s far from certain—relying on the courts to backstop congressional power can be a dangerous business. The harm that can be done while litigation unfolds can be real, and the time to resolution can be long.

There are steps Congress can take to address this worsening imbalance of power between the branches. Moving language,17 for example, that has historically appeared in documents accompanying spending bills into the text of legislation might help bolster pro-Congress arguments in future litigation.

But the behavior on the part of the executive branch that is intruding on Congress’s prerogatives highlights why small steps—while helpful—aren’t sufficient to rebalance power. Take the desire by the executive branch to exploit a lack of clarity in the law that lays out what the president is to do if he wishes to seek the cancellation of spending already approved by Congress. By seeking to cancel funds close to the date when they are set to expire, the executive branch believes it can prevent them from being spent without Congress having to approve the decision. The GAO has already declared this practice illegal.18 That hasn’t stopped the executive branch from exploring the option anyway.

Writing new laws that seek to prevent the executive branch from overreach—while a helpful start—only goes so far when the underlying problem is that the very same executive branch is disregarding the laws Congress has already written.19 Any meaningful, long-term solution that restores congressional power will require members of Congress to decide for themselves to withhold support for something the executive branch cares about. In a period of unified party control and strong partisan loyalty, it is somewhat difficult to imagine the congressional majority stepping up to the plate.
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Let Congress Sue Over Abuses of Executive Power


ANDREW C. MCCARTHY

“Bring Back Congress.”20 That was the exhortation of my initial contribution to NYU’s Democracy Project, rooted in the premise that ours is a visionary form of republican democracy. It was established by Framers steeped in the baleful history of purer, grassroots democracy: inexorable decline into populism, instability, mob rule, and tyranny. The antidote, the American experiment in safeguarding liberty, is representative democracy: power is divided and the most fundamental rights of individuals are insulated from erosion by majority rule.

Since that essay appeared seven months ago, the United States has initiated three combat expeditions that the Trump administration resists describing as “war” precisely to avoid triggering the intrusion of Congress’s war power: the war in Iran; the invasion of Venezuela and extraction of its de facto leader, Nicolás Maduro; and the use of lethal force against vessels suspected of trafficking in narcotics in the Caribbean, resulting in the deaths of over 160 people allegedly engaged (but not proved to be engaged) in a potential federal crime but not an act of military aggression.

President Trump, moreover, continued unilaterally and capriciously imposing tariffs—i.e., taxes on imports, a constitutional power of Congress —until finally blocked by the Supreme Court in Learning Resources v. Trump (February 20, 2026),21 after which he berated the justices and angrily insisted he’d reinstate the tariffs by similarly dubious means, rather than seek legislative imprimatur.

And the president—when not saber-rattling about seizing Greenland, threatening to withdraw the United States from the North Atlantic Treaty Organization (amidst Russia’s war of aggression against Ukraine, no less), issuing edicts about when college football games may be played, and picking a fight with the pope—continues leveraging the government’s law enforcement and intelligence apparatus against political enemies and scapegoats. This extortionate campaign includes criminally probing the chairman of the “independent” Federal Reserve, whom the president has tirelessly pressured to lower interest rates despite lingering and now rising inflation.

Our authoritarian turn away from republican democracy did not begin with the non-consecutive presidential terms of Donald Trump. The drift has been over a century in the making: the rise of progressive governing theories and the administrative state, the shift of paramount authority from Congress to the executive branch, and the evolution of federal priorities from defense of national security to provision of a safety net whose metastasizing entitlement obligations increasingly erode budgetary room for legislative discretion. These trends have been accelerated by media and technological evolution, America’s dominant global position after World War II, and post-9/11 counterterrorism’s emphasis on lightning-strike intelligence operations rather than traditional warfighting.

A smaller world geared to crisis coverage and instantaneous reactions tilts toward executive decisiveness and away from deliberative process. To be sure, the latter can be frustratingly slow; that’s a feature, not a bug, valuing popular consensus and stability over autocracy.

Trump is different in that he is unabashed in usurping legislative powers or, at least, in exploiting congressional delegations of sweeping emergency powers in what, manifestly, are not emergency circumstances. Plus, having been boosted to victory in 2024 on a narrative that Democrats used lawfare to destroy his candidacy (a narrative that was colorable but that minimized serious misconduct on his part), Trump is uniquely brazen in the punitive use of government processes—prosecution, regulation, executive discretion over contracting and security clearances, etc.—against his political foes.

But it’s essential to bear in mind that the incumbent president did not invent these iterations of executive malfeasance. You want to say he is uniquely audacious? Fair enough. He is, however, an exacerbator, not a trailblazer. Indeed, he sees himself as a victim whose election has transmogrified him into his base’s “retribution” against Democratic abuses of power.

Perhaps you are a Trump populist who buys this tale, or an anti-Trump Democrat who dismisses it as arrant nonsense. As a conservative (as that category was understood pre-2016), I see it as a mixture of hyperbole and inevitability: the Framers’ guardrails against agglomeration of power in the executive branch have eroded over decades; it was a foregone conclusion that demagogic authoritarians would ascend.

So how to reverse this trajectory? There is no silver bullet answer.

Our governing framework assumed Congress would be the heart of republican government: closest to the people, endowed with the power to make law, jealous of its institutional prestige and thus motivated to check executive overreach. It is not obvious how the dereliction of contemporary Congress can be remedied any time soon. The modern media environment advantages the firebrands in each major party’s base; to participate in the legislative hallmarks of negotiation and compromise—not selling out but principled, good-faith bargaining—actually undermines a legislator’s electoral prospects. If Congress can neither move bills nor amass the majorities needed to discipline the president—through the power of the purse, control over executive appointments, a credible threat of impeachment and removal—then there is no effective check on executive excess.

This is not an acceptable outcome because the brute fact that induced the Framers to divide authority and give Congress the whip hand has not changed: the concentration of powers to both make and execute law in a single set of hands remains the roadmap to tyranny. The president has to be prevented from decreeing laws and then enforcing the decrees. Not just the incumbent president, any president.

Reluctantly, then, I am advocating something I’ve always opposed: new legislative and judicial protocols clarifying that members of Congress may bring lawsuits challenging the legality of presidential actions, and of administrative actions that arguably exceed the relevant agency’s statutory remit.

The Constitution endows Congress with an arsenal more than sufficient to address presidential abuses of power. It would shock the Framers to think that the Article I branch needs to turn to the Article III branch—conceived as the weakest—to do its heavy lifting. What’s more, the judiciary is the apolitical branch; I am aware that what I am proposing would intrude the courts more deeply than ever in policy matters that, in a democratic republic, should be resolved by democratically accountable actors.

Nevertheless, what we’re doing now is not working. And everything is a tradeoff. If the choice is a president unchecked by Congress or one checked by members of Congress with the judicial branch as a faithful referee, I will take the latter—even conceding that it would be better for Congress to exercise its atrophied constitutional muscles and for courts to stick to redressing concrete injuries suffered by victims of unlawful government action.

A few closing observations.

First, I limit this proposal to congressional lawsuits. The courts would be overwhelmed by a general slackening of standing requirements enabling private litigants and special interest groups to sue over generalized complaints (“the president is violating X law”) with no particularized injury. And members of Congress would be politically accountable if they file abusive lawsuits.

Second, this is no perfect solution. The courts have no power to enforce their rulings and an abusive president could defy a finding of ultra vires executive action. But a clear judicial conclusion of lawlessness could catalyze Congress to take corrective measures—and its powers have real teeth.

Finally, this is only a salutary measure if the judiciary retains its character as neutral vindicator of the rule of law. Court packing schemes, the wayward presumption of which fault the Supreme Court for failing to produce ideological results, rather than judgments grounded in law, would devolve the Court into a partisan super-legislature. This would forfeit its value as the non-political expositor of what the law is.

We need that value, now more than ever.
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Make the President a Less Powerful Legislator-in-Chief


ADAM J. WHITE

We live in an era of regime-change politics. Politically engaged Americans act like two rival nations fighting for control of a single government.22 Every four years, we decide—in a single election between two candidates—who will rule and who will be ruled.

And the winner rules by a blizzard of executive orders and agency actions. Each new administration acts as though every old law can be immediately repealed, and any new law can be enacted instantly—which they more or less can be, when they are simply executive orders and agency edicts.

In the aftermath of Watergate, Alexander Bickel warned:23 “We cannot survive a politics of moral attack…We must resume the politics of what Burke called the ‘computing principle: adding, subtracting, multiplying, and dividing.’” Which is to say: America cannot forever endure a politics of clashing absolutes, where two warring factions attempt to impose their will unilaterally. We need a politics of moderation and compromise—that is, a politics of legislation.

Of course, today our politics are profoundly worse: much more pointed, much more absolutist, and much less legislative. Congress has effectively ceased to be a legislative body; it is now mostly a reactive body, holding hearings and announcing opinions but never really legislating.

Presidents love to use Congress’s inertia to justify their own assertions: if Congress won’t act, then I will. But this gets the situation backwards. The defining fact of our era is: Congress won’t act, because Presidents will.24

Congress already vested the presidency with enormous policymaking discretion, by a century of legislative delegations of power in extremely broad terms. Under those open-ended laws, virtually all policymaking energy is channeled into presidential elections and presidential administrations—instead of Congress. And our era’s wild changes in policy from one administration to the next constantly undermine the stability that should undergird daily life and long-term decisions. This is especially harmful for companies that need to make big investments on long timeframes.

As it happens, this is exactly what Alexander Hamilton warned against, in his famous case for executive power. Our Constitution has “energy in the executive” not simply for its own sake, but for the sake of “steady administration of the laws.”25 And, he warned, the antithesis of good administration would be a constant run of policy flip-flops, creating “a disgraceful and ruinous mutability in the administration of the government.”26

So, the reforms we need most are the ones that constrain an administration’s capacity for abrupt policy upheavals. And they need to come from the other two parts of government: the Congress and the courts.

The courts are already moving in the right direction, especially in the Supreme Court’s recent decisions ending Chevron deference and elaborating the “major questions doctrine”27 —the former significantly reduces the space that courts afforded agencies to make wild flip-flops, and the latter creates a presumption against agency claims of power to unilaterally create unprecedented, transformative new regulatory policies.

But other key cases—including two from the first Trump Administration—relied on the Administrative Procedure Act’s own limits on arbitrary changes in administrative policy.28

These cases differ in their specifics, but they all point to a common goal: limiting the executive branch’s power to make new laws unilaterally, and therefore channeling political energy back to Congress, instead of agencies and the White House. Perhaps the Court’s imminent decision on the Trump tariffs will be the next example of that trend.29

But Congress, in turn, needs to reform itself as a genuinely legislative body. The Senate should carefully but seriously consider reforming the filibuster rules with a “mend it, don’t end it” mindset: preserving the Senate’s capacity for serious (even prolonged) debate and discussion, but without simply allowing one Senator, or even a small bloc of Senators, to passively impose a gag rule on legislation.30

Moreover, as my AEI colleagues have written, a well-functioning Congress would do more through committees than through the leadership or individual members.31 Congress needs to re-learn how to “facilitate bargaining across factional and party lines.”32

This is the two-part reform that we urgently need: the courts must continue to limit the President’s kingly instincts, by limiting his power to be our legislator-in-chief. And our actual legislators need to reform their own institution accordingly.
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Insulating Legislative Agencies


SARAH BINDER

Dismissals of federal independent agency leaders have been a hallmark of President Trump’s second term. Scores of officials have contested their firings in federal courts, and the Supreme Court will soon judge the constitutionality of their removal. Trump has also targeted officials in legislative branch agencies. Last year, Trump abruptly fired the Librarian of Congress and the director of the Library’s U.S. Office of Copyrights. The Court on a temporary basis has almost uniformly sided with the president and refused to block his removals. But we don’t know yet how the justices would view the president’s authority to summarily dismiss legislative agency leaders.

A broader question looms: In a period of ever-expanding assertion of executive authority, can Congress insulate its legislative agencies from presidential encroachment?

The question is particularly salient today. The comptroller general—the legislative branch’s non-partisan fiscal watchdog—serves a fifteen-year term and heads the Government Accountability Office (GAO). The term of the most recent comptroller general ended this past December, leaving GAO in the hands of an acting official. The comptroller general is no obscure accountant. Lawmakers rely on the comptroller general to protect Congress’s power of the purse by holding the executive branch accountable for how it spends taxpayer dollars. Recognizing the importance of insulating GAO from partisan winds, Congress changed the law in 1980 to guarantee Congressional leaders a role in recommending comptroller general nominees to the president. Will the president abide by the letter and spirit of the law to select one of Congress’s preferred nominees? Or will he instead choose a candidate based on loyalty to President Trump rather than the interests of Congress? We’re about to find out.

First, some history. The roots of government auditing and accounting run deep in American history: Congress in 1789 implanted in the Treasury Department the “Comptroller of the Treasury,” reflecting that lawmakers originally viewed oversight of government expenditures as an executive function. Congress periodically revamped the form and function of the office but always kept it under the Treasury’s eye. As government spending and debt rose in the wake of World War I, however, Congress overhauled government finances by enacting the 1921 Budget and Accounting Act (BAA). As political scientist John Dearborn argues, the BAA institutionalized a central role for the president in the exercise of the legislative branch’s power of the purse: It mandated that the president spearhead the formulation of a novel unified federal budget.33

The price of enactment for sharing budgetary powers with the president? Congress took the audit function away from the executive branch and gave it to a newly created independent agency reporting directly to Congress. Although the president would appoint and the Senate confirm the new comptroller general, Congress initially retained sole removal authority. President Wilson vetoed that version of the bill in 1920. As enacted the next year, the BAA forced Congress and the president to share “for cause” removal authority. If the president vetoed a joint resolution agreed to by Congress to remove the comptroller, both chambers would have to override the veto to remove him.

Fast forward to today. How insulated is GAO from a president’s policy or political ambitions? At first blush, GAO enjoys some autonomy from the executive branch. GAO is a legislative agency: To create GAO, Congress purposively took a rib (government audits) from Treasury and grafted it onto Congress’s body, its new boss. Similarly, the U.S. Government Manual places GAO within the legislative branch. A majority of the Supreme Court in Bowsher v. Synar (1986) thought so too: The Court struck down a provision of a deficit cutting law that directed GAO to identify mandatory spending cuts to be implemented by the administration.34 Because Congress holds the authority to fire the comptroller, the Court reasoned, GAO was a subservient legislative agency. Giving GAO executive authority to direct the administration to sequester federal spending would breach the separation of powers.

But lines between the branches are not always easily drawn. Legal scholar Anne Joseph O’Connell calls these “boundary” institutions: They live at the border of different authorities. GAO straddles both legislative-executive and legislative-judicial borders.35 The president appoints the comptroller, pulling GAO into the president’s orbit. But GAO also exercises legislative powers. It responds to requests from lawmakers for information and investigations, and Congress empowers GAO to bring suits if it finds the president has illegally impounded federal funds. At the judicial border, GAO adjudicates roughly a thousand disputes each year pertaining to the awarding of federal contracts. GAO’s porous boundaries arguably create an opening for a president to hire or fire the comptroller general at will on the grounds that GAO is just another independent agency tasked with executive responsibilities.

To assert its position as GAO’s boss, Congress in 1980 bolstered the authority of GAO in conducting investigations and overhauled the appointment process for nominating a new comptroller general. Congress established a commission of chamber, party, and oversight committee leaders to recommend to the president at least three candidates for the position. The statute allows the president to request additional names but does not require the president to select a nominee from the list.

Three comptrollers general have been appointed under the new law. At first, the process worked smoothly: President Reagan selected the first nominee under the new law in 1981, nominating Charles Bowsher from eight candidates recommended by the commission.36 Selection of his successor, David Walker, was more contentious. The process dragged on for two years: President Clinton rejected both Congress’s list of three nominees and an additional four candidates forwarded by Democratic commissioners.37 Clinton asked for more names from the commission, eventually settling on their recommendation of Walker. In 2010, the commission broke down: Republicans charged that Democrats broke off bipartisan talks.38 Each party sent its own list, but both lists included Gene Dodaro, whom Obama nominated for and the Senate confirmed to the position.

Despite the precariousness of the process, lawmakers and the president have ultimately concurred on the new GAO director. Such agreement may be short-lived. Ever-rising partisanship in Congress—as well as Trump’s limitless view of his Article II authority—could be the death knell for the commission and bipartisan approval of the president’s pick. Lawmakers’ bipartisan, supermajority support would be needed for Congress to president-proof the selection process—not merely for the GAO but for the nine other key legislative branch agencies. (That said, the Senate in 2013 abolished most nomination filibusters, limiting the need for bipartisanship when the president’s party controls the Senate.)

Congress does assign different appointment and removal rules for the leadership of the ten core legislative branch agencies—ranging from the head of the Congressional Budget Office to the chief of the Capitol Police.39 Taking advantage of the Supreme Court’s opinion that the GAO is a legislative agency might provide one path for authorizing Congress to appoint the comptroller general without presidential nomination. That would align GAO with the bipartisan, bicameral process by which Congress appoints the head of the Congressional Budget Office. Overcoming presidential opposition to such a statutory change, however, would be a formidable challenge.

Ambiguity is a fact of life under the U.S. Constitution: Separate institutions inevitably share power. Such ambiguity also invites presidential aggrandizement of executive authority, especially so today. Time is running out for Congress to muster political and institutional will to protect its non-partisan watchdog—and other ostensibly legislative agencies—from this presidential vortex of power.
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Money, Power, and Freedom


BILL DAUSTER

Money is freedom. If you have the money, you’re free to buy those stylish sneakers. You can go out for dinner. Ever since people started minting coins nearly three millennia ago, having coin has given people freedom to do things they couldn’t otherwise do.

“Money is power,” Andrew Jackson declared in an 1833 veto message.40 Having the money to do something gives governmental actors power. And depriving funding has sounded the death knell of many government ventures.

Our founders thought that Congress’s control of money would help to ensure our freedom. Madison wrote in the Federalist Papers, “This power over the purse may, in fact, be regarded as the most complete and effectual weapon with which any constitution can arm the immediate representatives of the people, for obtaining a redress of every grievance, and for carrying into effect every just and salutary measure.”41

Madison was thinking of the barons constraining the king with Magna Carta and Parliament constraining the power of the king after the Glorious Revolution. Madison called money “that powerful instrument by which we behold, in the history of the British Constitution, an infant and humble representation of the people gradually enlarging the sphere of its activity and importance, and finally reducing, as far as it seems to have wished, all the overgrown prerogatives of the other branches of the government.”

More recently, in the 1970s, it was through funding legislation that Congress forced an end to the Vietnam War. In the 1980s, Congress passed the Boland Amendment to block funding for the Contras in Nicaragua. In the 1990s, Congress passed limitations on U.S. military operations in Somalia.

Once again, we live in a time of “overgrown prerogatives of the other branches of the government.” When the President’s conception of the Constitution appears to provide little constraint on his exercise of power and the Supreme Court shows little appetite to confront him, our hopes might turn to the branch of government most frequently subject to elections.

As many have noted, Congress has been missing in action. Members of Congress’s majority increasingly identify their interests with the party brand and not the institution in which they serve or the Constitution that they swore to support and defend. As NYU’s Daryl Levinson and Richard Pildes wrote in 2006, our government is increasingly characterized by “Separation of Parties, Not Powers.”42

It will likely take at least one election registering voters’ discontent with an obsequious Congress to change congressional behavior. And if Republicans in Congress see the distinct possibility that a Democrat might take back the White House, they may reconsider their acquiescence to the current administration’s accumulation of presidential power. Congressional Democrats should then join them in rebuilding democratic safeguards (in the words of Bob Bauer and Jack Goldsmith’s 2020 book) “After Trump.”43

The keystone to this effort can be Congress’s reasserting its powers of the purse. Congress needs to limit the funding of executive branch actors who fail to comply with the law. To protect its powers and our freedoms, Congress needs to exercise its powers.

Congress needs to reclaim its constitutional authority over money. The Constitution vests in Congress—not the executive—the power to appropriate, and the executive’s role is to “take care” that Congress’s laws—including its appropriations laws—are “faithfully executed.” When it comes to money, Congress needs to lead.

Congress can lead only if it can in fact legislate. To that end, the Senate should finish the job of eliminating the filibuster. The current Republican majority has three times this year alone chipped away at the filibuster while pretending to maintain it. When Democrats regain the majority, they would be fools not to finish the job.

Over the last half century, Congress has enacted progressively fewer laws. Congress should clear the way of antiquated procedural barriers, stop serving as the executive branch’s human resources department, and resume the job of passing laws.

The former Appropriations Committee Chairman Robert C. Byrd made a point of saying that he served with Presidents, not under them.44 During the 1990 budget negotiations at Andrews Air Force Base between the George H.W. Bush administration and congressional leaders, then White House Chief of Staff John Sununu suggested that the room be cleared of staff. Byrd retorted that the White House Chief of Staff was just a staffer too, as no one had elected him. Congressional leaders might well show a little more of Byrd’s assertion of congressional prerogatives.

If Members of Congress reassert themselves and do the job that they ran to get, Americans might have hope that the legislative branch can once again serve as a check on the “overgrown prerogatives of the other branches of the government.” Starting with more energetically exercising its power of the purse, and then streamlining its legislative process, Congress can use its powers to protect the freedoms that Madison expected it would defend.

October 24, 2025
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Democracy’s Power Dilemma


JONATHAN GOULD

Constitutions set out the basic rules of the political game. Accordingly, for those who care about democracy, a key question is which constitutional rules make it most likely that democracy endures? Indeed, in our present age of global democratic backsliding, this is perhaps the most important topic for constitutional law and theory.

One familiar challenge of constitutional design, made newly relevant in the era of backsliding, concerns the problem of government power: in short, how easy or hard it should be for government to act. The perils of unchecked government power are obvious. There are countless ways for an unchecked government to undermine democracy, including by seeking to undermine free and fair elections, trample individual rights, or repress political opponents and minority groups. (These concerns may be especially acute for chief executives, who can act with what Hamilton called “energy” and are not beset by the collective action problems that make legislating difficult.) Anxiety about malicious uses of state power resonates with what Judith Shklar famously described as a “liberalism of fear,” which “begins with the assumption that the power to govern is the power to inflict fear and cruelty.” This line of thinking generates a clear lesson for constitutional law: Limit the power of government.

And yet. If the state’s power is excessively limited, government may prove unable to meet pressing public problems. Public law rules might restrain executive action by imposing excessive procedural hurdles, public participation requirements, or analytic requirements. They might restrain legislatures by creating supermajority voting rules or other hurdles that make it difficult to enact new statutes or easier for narrow interest groups to capture the legislative process. Judicial interpretations of constitutional and statutory law alike might further hem in the powers of the executive and the legislature. And a culture of adversarial legalism, coupled with high polarization, can mean that any major executive or legislative action is virtually guaranteed to end up in court. Government may become a “vetocracy,” too shackled to act—even when the public demands it.

Vetocracy not only impedes good public policy; it also poses a lethal risk to democracy itself. What happens if existing democratic institutions cannot effectively respond to pressing challenges? What if voters concerned about society’s problems, or their own economic well-being, see government as unable or unwilling to help? These failures can make voters question democracy and ask whether a strongman could muscle his way through the country’s paralyzed institutions and deliver what democracy cannot.

Constitutional design in a democracy must find a middle path between these two extremes. An unrestrained government can undermine democracy today, but a vetocracy can undermine democracy tomorrow. How, though, can the right balance be struck?

One possible path forward is to maintain checks on government power while dramatically expanding state capacity. This could involve expanding and strengthening the government workforce: hiring more legislative staff to improve the lawmaking process, and staffing the executive bureaucracy with high-quality civil servants so that the government can act effectively. While far from the most exciting democracy reform, increasing capacity can allow government to continue to perform effectively even in the face of checks on its power.

Further, public law should recognize that not all forms of government power hold the same potential for abuse, and that the stakes of government inaction vary by context. This means that different rules should apply to different domains. Some types of government power, like the prosecutorial power, hold significant potential for abuse and little risk to the public interest if government has to clear more hurdles before proceeding; those types of power should be strongly checked, and often are. But other powers, like the power to issue a permit for a solar farm, hold much less potential for abuse, and the costs of inaction are higher. For these sorts of powers, the state should be able to act with a relatively free hand.

Public law rules already treat the two types of government actions differently, as they should. But the difference is not as pronounced as one might think: just think of the countless stories of relatively simple government projects that become mired in procedural delays, with little or nothing to show after years (or even decades). The types of checks that make sense for the powers of government most liable to abuse—such as the power to prosecute political opponents or the power to regulate the media—often do not make sense for ordinary policymaking.

Government should also steer clear of reforms that only seem to enhance democracy while in fact undermining it. Public participation requirements are one example. Enacted to enhance democracy by bringing the public into government decision-making processes, such requirements can become an empty ritual: they can slow down the policymaking process without meaningfully incorporating input from ordinary citizens, and they are often vulnerable to capture by special interests. Democracy’s defenders, especially the lawyers among us, often focus on process, but we should be wary of processes, even well-intentioned ones, that turn out in practice to obstruct the substantive outcomes that citizens rightly expect from their government.

More broadly, lawmakers and citizens alike should avoid the temptation to frame the question of constitutional design in binary terms: a “big” or “small” government, a “weak” or “strong” state, and so on. This way of thinking oversimplifies the issues at stake and may lead us to forget that for any power of government, the checks on that power should be tailored, in part, to the potential for government abuse (which point toward weaker checks) and the costs of inaction (which point toward stronger checks).

These suggestions are necessarily tentative. But my hope is that framing the questions facing democracy in terms of the dilemma of government power can help us to generate new ideas and better understand existing problems. Democracy requires limits on public power—but it also requires a government that is powerful and capable enough to deliver the substantive outcomes that citizens reasonably expect from their government.
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Help Legislators Legislate Again


JONATHAN H. ADLER

Congress is failing at its most basic constitutional function: legislating. While our representatives usually manage to pass appropriations bills and avoid extended government shutdowns, the regular process of lawmaking has largely ground to a halt. This breakdown isn’t just about passing fewer bills;it represents a fundamental erosion of Congress’s ability to govern. Congress used to revisit and reauthorize foundational statutes on a regular basis. No longer. Old, obsolete laws remain on the books and new laws to address new or emerging problems rarely get enacted. The resulting policy-making vacuum encourages executive overreach and fosters litigation, as federal agencies try to apply outdated statutes to contemporary problems.

Congress is supposed to be a deliberative body in which representatives negotiate, compromise, and build consensus on the nation’s most pressing challenges. True legislating requires assembling coalitions to build a majority and overcome procedural hurdles. This, in turn, requires mastering complex policy questions and developing relationships and trust across the aisle. Successful legislating requires recognizing that people of good faith can disagree and accepting that successful legislation rarely pleases everyone completely.

Many factors contribute to this legislative paralysis. Structural rules like the Senate filibuster often get blamed, but these same procedures didn’t prevent meaningful legislative action in previous decades. The root causes of persistent obstruction and legislative inertia lie elsewhere. Some contributors are apparent, such as the increase in political tribalism. Others, less so, such as campaign finance rules.45

Federal campaign finance laws adopted in the late 20th century have done little to keep money out of politics, but they have had unintended consequences on how Congress functions.

Federal campaign finance laws require legislators to fill their war chests primarily through small donations. With individual contribution limits capped at $3,300 per candidate per election, representatives must reach exponentially more donors to raise equivalent funds.46 It is common for members of Congress to spend two to four hours per day soliciting donations—time that could otherwise be devoted to meeting with constituents or colleagues, developing policy expertise, or working on legislation.47

Former Senator Alan Simpson captured this problem perfectly: “When we were spending so much time raising money, we simply could not devote quality time to thoughtful decisions and debate. It lowered the substance of our work.”

Effective legislating depends on relationships. Developing the trust and understanding necessary for successful compromise requires face-to-face interaction and sustained engagement. Yet when members aren’t casting votes or delivering speeches, they’re increasingly found at phone banks or pursuing media hits, rather than in colleagues’ offices working through disagreements.

The structure of small-dollar fundraising creates incentives that undermine effective governing. Smaller donors are often more tribal and ideological, and respond more readily to rage-bait and political posturing than to the quiet work of legislating. They’re more likely to contribute after seeing a viral social media clip or inflammatory TV interview than after learning about behind-the-scenes coalition-building.

This dynamic rewards exactly the wrong behavior. What gets a member on television or makes a clip go viral is divisive rhetoric and gotcha moments—not sitting down with someone across the aisle to find common ground. Members who depend on passionate small-dollar donors from highly partisan bases risk alienating their funding sources by engaging in bipartisan compromise.

The nationalization of fundraising through online platforms has accelerated this trend. Representatives can now raise significant money by taking controversial positions that energize donors across the country, rather than focusing on local constituency needs or pragmatic problem-solving. The incentive structure pushes toward performance politics rather than governance. It has also side-lined the parties as moderating institutions.

The irony is stark: campaign finance rules designed to democratize political fundraising and reduce the influence of special interests have inadvertently made legislating more difficult. However well-intentioned, limits on individual contributions and party support have undermined the activities necessary for effective governance—relationship-building, compromise, and nuanced policy development.

Loosening existing contribution limits would not be a silver bullet. There are other factors that fuel performative politics and tribal division. But making it easier for legislators to do their actual jobs is necessary if legislators are to legislate again.

Restoring Congress’s capacity to govern will require more than procedural reforms. It demands a hard look at how existing laws, including campaign finance limits, shape legislative behavior and undermine our capacity for legislative governance.

October 23, 2025
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Has the Supreme Court Helped Save Democracy?


RICHARD M. RE

The Supreme Court is a powerful institution, but it alone cannot sustain American democracy. That much is uncontroversial. What is controversial is whether the Court is a net positive for democracy right now.

A common view, at least among liberals and progressives, is that the Court is a big net negative. The justices are accused of joining in the Trump administration’s assault on constitutional government, or of being complicit in that effort. Yet the justices have so far played a key role in preserving our democracy by safeguarding one of its preconditions, namely, the rule of law.

The Court has fulfilled this role in three ways. It has checked some executive branch actions. It has successfully discouraged the executive branch from taking some actions at all. And it has suspended or slowed down other executive branch policies, leaving room to check them at a more auspicious time.

Here are some examples. The Court checked the executive branch by halting its midnight effort to deport dozens of people without due process under the Alien Enemies Act.1 The Court discouraged partisan impeachments of district court judges who had ruled against the administration.2 And it helped suspend the executive’s repudiation of birthright citizenship up to and including the present day, while reserving the option to declare that policy unlawful.

Each of these three examples is important in its own right. Together, they represent a successful assertion of judicial power against a potentially overbearing executive. And, again, these are only examples. Here is another trilogy of illustrations: the return of Kilmar Abrego Garcia to the United States, the executive’s shelved proposal to suspend habeas corpus near the border, and the continued insulation of the Federal Reserve from direct presidential control.

The Court’s critics, of course, usually point to a different set of cases. Time and again, lower courts have tried to block recent executive branch actions, only to see the justices issue expedited relief to green-light the Trump administration. Relevant cases involve the removal of many officials from office, deportation of certain aliens with temporary immigration status, termination of trans military service members, and refusal to spend appropriate funds. These Court rulings, and still others, are deemed craven, arbitrary, or malign.

But in most, if not all, of these cases, the justices are simply applying the law as they understand it. The removal cases are perhaps the best example. Informed observers have known for several years that most statutory limits on the president’s removal power are holding on by a thread. If anything, the justices have recently tacked away from aggrandizing executive power by going out of their way to preserve the Federal Reserve’s independence.

True, the justices have made a habit of taking up the executive’s requests for expedited review. Whether called the “shadow,” “emergency,” or “interim” docket, expedited review virtually became the norm during 2025. To some extent, these rulings curbed lower courts that had overreached. Even so, critics are right that many rulings were unduly rushed, confusing, or sloppy. A good (or bad) example is NIH v. APHA, in which Justice Gorsuch, joined by Justice Kavanaugh, reprimanded a lower court that had reached a reasonable conclusion.3

Yet even these decisions served a purpose. The judiciary has neither “sword” nor “purse,” as Hamilton famously observed, “but only judgment.”4 That allusion to “judgment” refers to formal court decrees as well as the need for wise discretion. Courts cannot simply seize the reins of government from the elected branches. Nor should they try. The result would be overt defiance of court orders—as nearly occurred during the administration’s early months.

So, what can the judiciary do when faced with a political threat to the rule of law? Any practical answer must involve both carrots and sticks. A president thinking about whether to defy the courts will care not only about what the courts can do *to* him, but also what the courts can do *for* him. And the judiciary, as currently configured, has quite a bit it can do for the present administration. Conservative courts can and will legitimize much of the president’s agenda.

Chief Justice Roberts came close to saying as much. Last March, Republican politicians, including President Trump, suggested impeaching various judges who had ruled against the administration. Like overt defiance of court orders, partisan impeachments pose a fundamental threat to the rule of law. Once either of those Rubicons is crossed, federal courts would likely cease to operate as an independent branch, and partisan politics would run free from law.

Roberts then issued a rare public statement. It read in part as follows: “[I]mpeachment is not an appropriate response to disagreement concerning a judicial decision. The normal appellate review process exists for that purpose.”5 In the springtime months that followed, there were no impeachments. Instead, as just noted, the justices made extensive use of their appellate jurisdiction.

That implicit bargain has proven stable in part because the executive has been selective about which cases it brings to the justices. For instance, the executive did not seek expedited review of the First Amendment claims successfully raised in lower courts by law firms and by Harvard University (my employer). In these and other cases, lower courts have checked the executive branch. Meanwhile, the administration focused on stronger claims for expedited relief and so enjoyed a summer “winning streak” at the Court.

Come fall, however, the administration again began to push the envelope when seeking stays (a form of expedited relief). The justices responded by postponing these edgier requests. For instance, the justices scheduled oral argument on the President’s attempt to remove Lisa Cook, a member of the Federal Reserve Board. The justices also requested extra briefing regarding a dispute concerning the President’s attempt to deploy the National Guard in Illinois. These postponements mattered. A stay delayed is a stay denied.

After considering the National Guard case for weeks, the justices recently denied the government’s stay request. This 6–3 decision pointedly checked the President’s effort to deploy military forces domestically, but it also fit within the Court’s more complex overall approach. Through its past rulings, including recent expedited rulings, the Court has bolstered its credibility among the President’s supporters. At the same time, the Court’s frequent gradualism has helped defuse interbranch conflict and allowed for political debate and pushback.

As winter begins and we approach the second Trump administration’s second year, we can expect the justices to delay less and decide more. Major decisions on topics like birthright citizenship are coming due. But the justices will continue to deploy both carrots and sticks. The carrots will be big executive branch wins on matters like the removal power. And the sticks will be executive branch defeats or draws on issues like tariffs, birthright citizenship, or the Federal Reserve.

Even if the justices have performed well to date, they may not continue to do so. These are still early days, with three years left in the present administration. Perhaps the “constitutional crisis” that marked 2025 is already subsiding. Or it may escalate. There are no guarantees. So far, however, the Supreme Court has helped to sustain both the rule of law and our democracy.

January 5, 2026
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Attacks on Courts as a Troubling Sign for Democracy


TARA LEIGH GROVE

Many people assume that federal judges in our country have a lot of power—and, relatedly, a lot of independence. After all, the Supreme Court once directed President Nixon to turn over tapes of White House conversations—a decision that led directly to the President’s political downfall.6 Federal judges have also in recent years blocked presidential actions related to immigration, vaccine mandates, access to abortion medication, and more. With life tenure, and the power to rule on controversial issues, federal judges in our system seem to reign supreme.

But this story masks the fragility of judicial independence.7 For much of our history, federal courts—including the Supreme Court—would not have dreamed of taking on a president. That is because the position of the federal judiciary has often been quite tenuous, particularly during moments of political turmoil.

Consider our early history. The election of 1800 was deeply divisive, with both John Adams’s Federalists and Thomas Jefferson’s Democratic Republicans arguing that a victory by the competing political party would be dangerous for the country. Soon the federal judiciary became a pawn in this partisan battle. After Jefferson’s party won both the presidency and Congress (but before they took power), the outgoing Federalists enacted a sweeping reform of the judiciary. They created sixteen new Article III judgeships (nearly doubling the size of the judiciary), so that the Federalists could install like-minded judges. But the Democratic Republicans did not take kindly to this maneuver. Once in power, they repealed the reform and thereby fired the new crop of Article III judges—despite the constitutional language protecting judicial tenure during “good Behaviour.” Some political actors also advocated impeaching and removing additional judges for “bad” decisions.

How did the Supreme Court respond? It acquiesced in the firing of the Article III judges, and the Justices deeply feared impeachment.8 Even the famous Marbury v. Madison decision of 1803—known today as a symbol of judicial power because of its language about judicial review—is also a symbol of judicial weakness. The Court was reluctant to direct the Jefferson administration to allow William Marbury to begin a government job (a job to which the Court said he was entitled), because the Court assumed any such judicial order would be ignored by the President.

This early history is only a snapshot. For over a century, and particularly during moments of severe political upheaval, such as the Civil War and Reconstruction, the judiciary was under considerable pressure. But over time, as our democracy became stronger, political actors began to respect crucial norms of judicial independence. By the mid-twentieth century, political actors assumed that judges enjoy life tenure, absent impeachment; that impeachment is appropriate only for criminal conduct, never as retribution for a judicial decision; and that political actors must always obey court orders. The civil rights era proved to be a crucial moment of transition. Even as late as the 1960s, some segregationists defied federal court orders—and were cheered on by their fellow segregationists. But soon thereafter (by the time of the Nixon presidency), defying court orders was deemed unacceptable—perhaps because political leaders did not want to be equated with the historical villains who had opposed desegregation.

The strong independence of the judiciary today is a relatively recent achievement in our still young democracy—and, for that reason alone, deeply fragile. And that fragility is very much in view today. In recent years, prominent political actors (from both political parties) have attacked judges by referring to their decisions as a “judicial coup” or as a “mockery of our law”;9 calling for judges to be impeached because of their decisions;10 and even suggesting that executive officials have “the authority to ignore this ruling.”11

Such rhetoric matters. In my research on the federal judiciary, I have found that political rhetoric may strengthen or undermine norms of judicial independence. Just as one example: From the 1950s until around 2018, it was unthinkable that any political actor would suggest “packing” the Supreme Court with additional members to change the future course of its decisions.12 This norm was reinforced by bipartisan rhetoric: both Democrats and Republicans used “Court packing” as a political epithet to condemn any judicial reform that they disliked. But starting around 2018, the rhetoric of political actors and legal professionals began to change—transforming Court packing from a measure that was utterly “off the wall” to one that is, today, not only plausible but (for some) a favored reform.13

Whatever one thinks of the idea of expanding the Supreme Court, I want to underscore how quickly things changed: what had been out of the question became, within a few short years, a serious reform proposal. So I take it quite seriously when political actors discuss defiance of federal court orders or impeaching federal judges for their decisions. Norms may take decades to build but may be shattered in far less time.

Many people have told me that they rely on judges to save our democracy from any threats. I sympathize with the desire for a “savior.” But the reality is that the federal judiciary cannot save democracy. That is not simply because of jurisdictional rules and other legal restrictions on the courts. The reason is far more fundamental: A truly independent federal judiciary—that is, one whose judges feel free to make decisions that displease government officials, and whose decisions are nevertheless respected by those same officials—can exist only if we already have a reasonably well-functioning democracy. Judicial independence is a sign of a healthy democracy, not a way to get there.
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Enshrine Nine


EDWARD WHELAN

In our intensely polarized politics, each side expects the other side to escalate the conflict, and each therefore has an excuse to escalate first. It’s good to find a sensible opportunity to de-escalate.

Progressives who are upset by the conservative transformation of the Supreme Court are understandably tempted to press the next Democratic president and the next Democratic Congress to “pack the Court”—to add new seats in order to enable the president to establish a liberal majority on the Court. But such an effort, if it were to succeed in the very short term, would have severe long-term consequences: It would undermine the legitimacy of an institution essential to the rule of law. It would initiate a series of expansions that would destroy the capacity of the Court to operate as a deliberative judicial body. And, because it couldn’t happen without eviscerating the Senate’s filibuster, it would empower transient majorities in Congress to whipsaw the country between sweeping conservative and liberal agendas.

Now is the time to eliminate the temptation. Progressives should join with conservatives in adopting a constitutional amendment that would enshrine the number of Supreme Court justices at nine.

***

The Supreme Court has had nine seats for more than 150 years, since 1869. That number has acquired the stature of a constitutional norm—something that, although not mandated by the Constitution, is accepted as a basic feature of our governmental system.

Weighty reasons might justify a departure from the norm. But as FDR learned nearly a century ago when his own Court-packing plan collapsed, a desire to alter the ideological composition of the Court doesn’t qualify. Polling confirms what Joe Biden and Kamala Harris evidently discerned during their presidential campaigns in 2020 and 2024: Court-packing is deeply unpopular with the public.14

Even though Court-packing is deeply unpopular, a Democratic president who is blessed with Democratic majorities in the House and in the Senate would have difficulty resisting the temptation to resort to it. The same might soon be true for a Republican president with Republican majorities in Congress. Although talk of Court-packing has so far been almost entirely on the Left, it’s easy to see how a Republican president, whether frustrated by defeats in the Supreme Court or eager to perpetuate a conservative majority for years to come, might want to name several new justices to the Court.

Packing the Court would threaten to destroy its legitimacy as an institution independent of politics. To be sure, the process of nominating and confirming Supreme Court justices is inherently and inescapably political. But it’s one thing to have politics—and, yes, political hardball—shape how vacancies are filled as they arise. It’s quite another to have politics create a whole new set of seats for the purpose of transforming the Court.

There is also no reason to think that Court-packing would be a “one and done” enterprise. On the contrary, the next time the losing party won control of the presidency and Congress, another round of Court-packing would be likely to ensue. As the Court expanded from nine to fifteen to twenty-one to thirty-seven members and beyond, it would have severe difficulty exercising its core legal duties of interpreting and applying the law, and it would increasingly become, and be perceived as, an essentially political body.

The adoption of Court-packing legislation would also almost certainly require the abolition of the Senate filibuster—its rule requiring 60 votes for cloture on legislation. The Senate filibuster operates to ensure that transformative legislation has a very broad base of support. If it is abolished, we could face a new era of destabilizing swings from one end of the political spectrum to the other.

Progressives and conservatives can join together now to avert these dangers by supporting a constitutional amendment that states that there shall be nine seats on the Supreme Court.

***

By barring Court-packing, progressives wouldn’t be giving up their efforts to establish a liberal majority on the Court. On the contrary. By jettisoning an unpopular option and embracing the constitutional norm of nine justices, they would enhance their prospects of transforming the Court the old-fashioned way: by winning presidential elections and by securing a Senate majority.
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Judging Fast and Slow


BERT I. HUANG

The federal courts serve as our first responders in conflicts over constitutional rights and the separation of powers.They are called upon to react—fast—to legal challenges to governmental actions. To avert harm before it’s too late, they may rule within weeks, days, or even hours.15 They have done so in recent cases about free speech, freedom of the press, election law, independent agencies, federal workers, domestic troop deployments, spending and taxation, due process, search and seizure, and more.16

The trial judges and appeals courts of the federal judiciary have long been tasked with this kind of rapid response.Lately, the Supreme Court has also joined the fray, intervening in high-profile cases through interim orders on its emergency docket.17

Responding fast like this does not imply skipping over the slower, regular process for deciding a case. When trial judges issue preliminary injunctions,18 or when the Supreme Court issues interim orders,19 the whole point is to buy time for the courts to examine the case with more care before making final decisions about the facts or the law. The fast-track ruling is only meant to set a temporary holding pattern while the case continues along the slower track.20 So the court is not judging fast instead of judging slow. In principle, it will be doing both—judging fast and slow—in the very same case.21

In the lower federal courts, this two-stage process is tried and true. But the Supreme Court’s spiraling use of it has been disconcerting, drawing heavy criticism even among the Justices.22 And it has upended how we think the judicial branch works: What does it mean when the same court that traditionally waits to have the last word is now also jumping in as a first responder?23

So far, the Supreme Court’s muddled double role has been confounding for the public and disorienting for other federal judges,24 threatening both the cohesion and the credibility of the judicial branch. The need for clarity will only grow, as high-profile cases that the Supreme Court addressed earlier in an interim order (judging fast) start to come back for a final decision (judging slow). Seeing this, people may fairly wonder: If the Supreme Court is only now deciding the legal issues for real, then what was it doing the first time around? And what, really, will be different this second time around?

These questions point to a further hazard of a new normal where the Supreme Court rules twice25 —fast and slow—in high-profile cases: the risk that its final decisions will increasingly be seen as post hoc rationalizations of judicial hot takes.26

It should help that a ruling on the emergency docket is supposed to differ in fundamental ways from a final decision on the merits. It’s not just faster. It’s a “different animal,” officially: The purpose is different.27 The considerations are different. And the shelf life is different, because an interim order evaporates as soon as the case is over.

These contrasts, however, also raise the stakes for disentangling these two judicial functions not only in theory but also in action. Whether the Supreme Court will manage to do so remains to be seen.

In the period ahead, here are things to watch for: First, how forcefully will the Supreme Court disavow any influence from its interim orders when making its final decisions? An interim order is based partly on a short-term guess about the future result in the same case.28 So it must not become the very basis for that result. That would be circular, confirming the worst.

The short-term guess also doesn’t set legal precedent the way that a final decision does (called stare decisis). It might guide related guesses in other preliminary rulings29 (call it stare divinatis30), but not final decisions needing a conclusive answer. Will the Supreme Court make this clear? Or will it muddle things more?

Most tellingly, how often will the Supreme Court make a final decision where a different side wins than in the interim phase? It’s happened before,31 as one should expect. Such a decision would come too late for those who suffered meanwhile. Yet everyone would know that its lasting impact—on the law, on future parties, and on our constitutional democracy—is not just the drawn-out echo of a hurried hunch.
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Nonsense and Sense About Supreme Court Interim Orders


JACK GOLDSMITH

Thomas B. Edsall’s New York Times op-ed last week,The Supreme Court Has Finally Found a President It Likes,32 argued that the Supreme Court in its interim orders has acted without principle to enable the destructive Trump administration. One can have legitimate gripes about the Court’s interim orders related to the presidency—I will discuss a few at the end of this essay. But first I want to address some of the ways the Edsall piece misinforms.


The Numbers

Edsall opens with some arresting claims from Adam Bonica:33


“[From May 1 to June 23], federal district courts have ruled against the administration 94.3 percent of the time,” Adam Bonica, a political scientist at Stanford, wrote in a June 25 Substack essay. “The Supreme Court, however, has flipped that outcome, siding with the administration in 93.7 percent of its cases. The Supreme Court is now in open conflict with the lower courts over cases involving the Trump administration.”

District court judges “who see the evidence firsthand and hear directly from those affected,” Bonica added, “overwhelmingly find the administration’s actions unlawful.Circuit (Appeals) courts split more evenly (68.2 percent against Trump, 31.8 percent for Trump) but still lean against the administration. Then the Supreme Court — furthest from facts, closest to power — reverses almost automatically.”



Bonica derives the 93.7 percent figure from the Supreme Court’s sixteen “rulings on Trump administration policies or actions,” fifteen of which he says favored the administration.

There are many things wrong with these numbers.

First, the Supreme Court did not issue 16 Trump-related interim orders during the May 1 to June 23 period in question; it issued eight.34 Bonica appears to be comparing the (unexplained) short period of district court decisions from May 1 to June 23 with Supreme Court interim orders from February to June 23.

Second, the Supreme Court in the eight decisions during the May 1 to June 23 period reviewed (at most) only two district court decisions that were decided in that period.35 I say “at most” because in one,U.S. Doge Service, the Court ruled primarily on an April 15 district court order (and then in the end on a related May 20 order). And in the other,D.V.D., the Court ruled on an April 18 district court order and then later clarified that order in connection with a May district court order. So it is deceptive to say that the Supreme Court “flipped [the] outcome” in the 87 cases (or in 93.7% of them) during the seven-week period where “federal district courts have ruled against the administration.” It flipped the outcome at most (and this is generous) in two of those 87 decisions—2.3%.

If we expand the lens and look at every Trump-related Supreme Court interim order this year (including ones after Bonica’s June 23 end date) that considered a district court decision during the May 1 to June 23 period, we find three more decisions.36 Thus at most (again, this is generous), the Court “flipped [the] outcome” on the May 1 to June 23 district court decisions in 5/87 cases, or 5.7%. This is not open conflict.

This analysis points to the most fundamental problem with Bonica’s efforts to draw inferences from the Court’s Trump-related interim orders. The Court reviews only applications filed by parties. The Solicitor General seeks interim relief when he thinks the chances of success are relatively high. As Steve Vladeck explained in June, there are “literally dozens of adverse rulings by district courts that the Trump administration has been willing to leave intact—either by not appealing them in the first place, or by not pushing further after being rejected by courts of appeals.”37 (By my count that number is around four dozen right now.)

Vladeck made this point to rebut the claim that the district court rulings in the round are flawed. And it was a fair point. But the same pattern shows that the Supreme Court is ruling only on cases where the Solicitor General thinks (among other variables) that the lower court reasoning is relatively weak. When Bonica says that the Supreme Court “reverses almost automatically,” he is ignoring the crucial fact that the Court sees only a fraction of lower court rulings, and then only ones that are skewed for likely government success.

Bonica and the New York Times are committing a variant of the empirical analysis sin of “testing on the dependent variable”: they draw sweeping conclusions from a subset of cases that is small, highly unrepresentative, and unexplained. Other critical claims in the Edsall piece ignore this fundamental point.



The Unitary Executive

Edsall next cites Bonica and Joseph Fishkin claiming that the Supreme Court is applying unitary executive theory in an unprincipled manner—one way for the Biden administration, and another for the Trump administration. Fishkin says:


[T]he most consequential decisions of the court in a unitary-executive direction are on matters like firing the heads of agencies set up by Congress to be independent of control from the White House, where Trump is the only modern president to really try it. You cannot point to all the heads of independent agencies the court refused to let Biden fire, because Biden and other presidents respected the laws Congress passed in this area, an approach that served the country well. We are now in uncharted waters.



We are not in uncharted waters. And the Trump administration is not “the only modern president to really try” to fire heads of independent agencies. The Biden administration did so too, and first. The Biden administration did not, as Fishkin says, “respect[] the laws Congress passed in this area.” As I wrote in the Times in May: “Mr. Biden extended the Supreme Court’s unitary executive case law to fire the statutorily protected commissioner of the Social Security Administration.”38 Biden also fired other for-cause-protected agency members in disregard of congressional statutes and in reliance on Supreme Court unitary executive decisions.39 These are some of the reasons why Mark Joseph Stern in 2021 described Biden as “the first unitary executive.”

The Trump administration has been far more aggressive than Biden in implementing unitary executive theory, and several of the Court’s interim orders involve executive branch firings that directly or indirectly implicate the theory. My point is simply that this view of executive power is not nearly as outré as Edsall suggests (read this Biden OLC opinion40) and does not implicate powers exercised only by Trump.



Serious Complaints

Edsall’s piece does address two serious complaints about the Court’s interim orders. One is that the Court’s continued embrace of unitary executive theory in its interim orders is allowing the Trump administration to do destructive things. The second is that the Court does not adequately explain its interim orders.

On the first point, I still think it is too early to say where the Court will come down on the scope of the president’s unitary executive powers in Trump 2.0. The order in Wilcox was surprisingly ambiguous and tentative on this issue, suggesting that there is a split among the conservatives on where the line should be drawn.41 And as Zachary Price explains, the Court’s most recent merits statement in the vicinity of unitary executive theory, in Braidwood, rejected an absolutist view, with Justices Thomas, Alito, and Gorsuch in dissent.42

That said, the Court’s interim orders, influenced by its view of likelihood of success on the merits, has enabled Trump to change the reality on the ground in the executive branch in ways that will not be easily reversible, if at all, no matter what the Court does later. In January, I believed that the Court would moderate its unitary executive stance due to Trump’s extreme implementation; at least for now, I appear to have been wrong.

I addressed the second point in this essay on interim orders,43 so I will be brief. There is nothing illegitimate or new about the Court not explaining interim orders, even important ones. Interim orders are not final judgments. They resolve the “interim status of the law” during the months or years of adjudication in a case until final disposition by the Supreme Court. More explanation on interim rulings can help the Court convince the public that it is properly applying law to fact (though the explanations of its application of the interim order test often fail to persuade simply because the test is so indeterminate).

But I doubt the critics would be pleased with the more elaborate explanation for rulings they do not like. And there are tradeoffs. Mainly: the more the Justices write, the more they prematurely lock themselves in on the merits down the road, and the more they handcuff the lower courts via vertical precedent. My conclusion: “Like everything else in connection with interim orders, there is no escaping these tensions, which can only be managed contextually.”



Conclusion

The bottom line with the Court’s interim orders is that—surprise, surprise—the Court has a different outlook and agenda than Edsall and the eleven progressive scholars he cites. In the skewed sample of cases it has seen, the Court has largely sided with Trump. Yet it is also true that even with the skewed sample, the Court has pushed back on the administration in important areas (most notably in immigration cases), many of its decisions concern procedural or venue issues that do not concern executive power, and several of the “pro-Trump” decisions were joined by at least one progressive Justice.

The Court also has a different timetable and different aims than the scholars. As I argued in the longer essay, the Court is not only in the business of pushing back on the Trump administration. It is also trying to corral lower federal courts, not all of which are always right (to put it mildly) in their assessment of the legality of Trump’s program. And it is trying, more broadly, to ensure its own supremacy vis a vis both the president and the lower courts. The Court went slow in engaging the first Trump administration, mainly via interim orders and then later more aggressively in merits decisions. One view is that it is doing basically the same thing again—“temporizing”—in its early Trump 2.0 interim orders.44

The federal judiciary is the only governmental institution with the potential now to slow the Trump juggernaut. So it is understandable why many people who nine months ago wanted to delegitimize the Supreme Court and chop down its power now want it to stand up more aggressively to the minatory president. The Court has not yet faced the hardest merits questions posed by the Trump administration, and it surely will slow the Trump train with respect to its obviously illegal actions, such as the birthright citizenship executive order.

But it is vitally important to understand that the Court alone cannot and will not stop Trump. It won’t do so because it believes, not implausibly, that much of what Trump is doing is lawful. And it cannot do so because many of Trump’s illegal actions —the extortion, the nonenforcement of disliked law, most if not all of the corruption—cannot be redressed through judicial review.

The reality is that only politics can slow most of the Trump program.
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Depoliticizing Constitutional Law


ZACHARY PRICE

Americans’ political divisions have infected constitutional law, threatening to produce entirely partisan understandings of the Constitution. As I argue in a recent book, courts need to resist this tendency.45 Rather than constitutionalizing one set of political preferences, courts should strive, when possible, for partisan and ideological symmetry:they should favor constitutional understandings that equally protect interests on opposite sides of key divides.

What would such symmetry look like in practice? The First Amendment provides a good example. On the whole, the Supreme Court’s modern free speech cases require governmental neutrality:laws governing expression generally cannot disfavor particular viewpoints or topics of discussion.46 By understanding the First Amendment this way, the Court has ensured that every viewpoint—every position along the political spectrum—is equally protected against repression.

As a matter of original meaning, this understanding is questionable; the framers accepted some speech regulations that would be unconstitutional today.47 Nevertheless, the neutrality-focused approach has remained a striking point of consensus on the Supreme Court. Its political symmetry helps explain why. In a sharply divided polity, each political camp has an interest in suppressing its rivals, so justices with varied outlooks can equally appreciate that broad and uniform protection for free expression helps prevent a downward spiral.

The same sort of mutual disarmament can work in other areas too. For example, the Supreme Court has understood the Constitution’s federalist structure—its division of authority between the federal government and the states—to bar the federal government from compelling the states to administer or enforce federal laws. While shielding Republican-led states from having to expand Medicaid or enforce federal firearms laws under Presidents Obama and Biden, this “anti-commandeering” principle now protects Democrat-led states from having to assist federal immigration enforcement under President Trump.48

In another example, the Supreme Court recently rejected arguments that state legislatures could draw congressional districts and assign presidential electors on their own, without involvement by state governors or courts.49 Given Republican dominance in many state legislatures, embracing this “independent state legislature” idea could have given one political camp built-in advantages in key aspects of American democracy. By rejecting it, the Court embraced the more symmetric alternative of allowing continued state-wide debate over districting arrangements and presidential elections.

Despite the politics surrounding contemporary judicial appointments, favoring these sorts of understandings should appeal equally to judges with different political preferences and theories of interpretation. Good judges do not wish to be remembered as result-driven partisans, and favoring symmetry provides a concrete way of avoiding interpretive partisanship.

Furthermore, favoring symmetry accords with key goals embodied in the Constitution itself. The framers understood that partisanship—what they called “faction”—could be constitutionally destructive; George Washington worried it could produce “the ruins of public liberty.”50 And when partisan animosity grew severe in the country’s early years, the Supreme Court under Chief Justice John Marshall sought to symmetrically restrain key threats to civil liberty such as treason prosecutions, judicially invented crimes, and unchecked executive authority.51

Marshall’s approach should provide a model for courts in our own era of acute partisanship. Yet recent decisions have too often eschewed symmetry and advanced a more one-sided jurisprudence.

In keeping with their policy preferences, progressives these days generally interpret the Constitution to advance social justice, protect sexual and reproductive autonomy, and enable flexible federal administrative solutions to problems like climate change.Conservatives, by contrast, read the same document to require governmental colorblindness, protect traditional religion, and limit administrative power.

In many recent cases—in areas ranging from religious liberty and affirmative action to gun rights and administrative law—the Supreme Court’s Republican-appointed majority has manifestly advanced the conservative vision at the expense of its progressive rival.52 The Democrat-appointed justices, though typically in dissent, have often done the reverse. Each time the Court resolves cases in such polarized fashion, it alienates roughly half the country and promotes cynicism about the Court, the Constitution, and the rule of law.

Courts are only one part of our system and can only do so much to sustain the shared constitutional commitments that underlie our democracy. But they can do quite a lot to undermine them. If we want to avoid a systemic collapse, we cannot risk extending the polity’s cracks all the way down to its constitutional bedrock. By favoring symmetric understandings—rugged rules that equally protect both political sides—courts can help forestall that danger.
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The Politics of Forbearance


SAMUEL ISSACHAROFF

Democracy requires leaving something on the table. There are times in any electoral system when the ruling coalition will be strong beyond immediate contestation by the losers. This may be the result of a stable parliamentary majority coordinated through the executive authority of a prime minister. Or it may result from the alignment of legislative majorities with the chief executive in a presidential system. In either case, there is the gravitational urge to run the table on power, to set policy preferences in stone, and to disable the minority from any effective subsequent challenges.

For the period of democratic ascendancy following World War II, the desire to push power to the maximum was held in check by repeat play institutional actors who understood that what goes around ultimately comes around. Stable, relatively centrist political parties and an increasingly professionalized state apparatus prevented momentary politics from pulling too far from a generalized consensus, notwithstanding the intensity of partisan conflict in any given election cycle. Playing the long game recognizes interests beyond the immediate. Moderation, in the words of Joseph Schumpeter, demands “democratic self-control” and, in turn, “this involves a lot of voluntary subordination.”53

Nowhere is this more evident than in the question of the use of criminal prosecutions against defeated political foes. The current democratic world, challenged by populist demands for the immediacy of political rewards, does not well tolerate forbearance, including in the criminal domain. At present, the prosecution of political opponents is a signal of democratic backsliding. For example, Istanbul Mayor Ekrem İmamoğlu, the key rival to President Erdoğan in Turkey, has been in prison for most of the current election cycle on suspicious charges. The government led by Jarosław Kaczyński in Poland freely brought criminal charges against its opponents, including Wojciech Sadurski, a contributor to the Democracy Project.54 In the United States, chants of “lock her up” marked a descent to unprecedented threats in the 2016 presidential election. In turn, once out of office, President Trump faced local prosecution in New York on charges of paying off a former mistress that strained credulity as a matter of law.

When addressing prosecutions of a president, I previously set out four conditions that allowed for personal accountability without unleashing a storm of political retaliation.55 First, the transgression must be a recognized legal wrong, termed a malum in se, and not a technical violation of regulatory law. Second, there must be political independence of the prosecuting authorities. Third, there must be rigorous adherence to procedural protections of the accused. Finally, there must be evidence of guilt sufficiently powerful to persuade the court of public opinion, even before trial. Under this standard, the Trump prosecutions ranged from preposterous to serious.But as a presidential election loomed, particularly with a polarized electorate, prosecution and retribution took on a central role politically, which is never a healthy development for a democracy.

The Supreme Court defanged the most obvious risk of political retribution in the presidential immunity decision, invoking the words of George Washington for the proposition that the Constitution must stand against the “frightful despotism” of “alternate domination of one faction over another, sharpened by the spirit of revenge.”56 The Court’s holding in Trump, much maligned in favor of the easy invocation that no man is above the law, was limited to the president himself—and probably explains why no efforts have been made to indict former presidents Clinton, Obama, or Biden in the current frenzy. But that decision does little to stem the rush to the criminal law as the medium to settle political grievances against opposition officials and leaders beyond the president himself.

In President Trump’s second term, new boundaries have been crossed in the United States. Where once the president maintained distance from the immediate prosecutorial decisions of the Department of Justice, that restraint seems like a faint memory. In quick order, we have seen presidential demands for the prosecution of individuals (not crimes as such), improper appointments of federal prosecutors for the express purpose of going after political enemies, and the elimination of broad swaths of professionalism in both DOJ and investigative agencies.

What will happen when power shifts? Is there any realistic prospect that conditions will return to the norms of yesteryear? This is not just an American question but one faced in every country where populist rule has waned. The unfortunate answer is that it is hard to see any shift in power that does not immediately engage in retribution. In the U.S., it is almost an article of faith among the activist base of the Democratic Party that the failure of Attorney General Merrick Garland to dedicate full prosecutorial resources to prosecuting Trump was critical in facilitating a second term.57

The seemingly inescapable answer is to retaliate while one has the ability. Partisans will reasonably see the history of the past decade as one of escalation and the last period as one of complete norm busting. The avenue of escape is to hold back and await the adversaries’ next move, the classic tit-for-tat testing of Robert Axelrod.58 But the social media-fueled understanding is that each side has exploited control of the criminal justice system to escalate and to capture the electoral system for impermissible ends. The present state of polarization makes any appeal to forbearance appear simply a failure of principled commitment. The key to tit-for-tat restraint is the understanding that each side will subsequently hold momentary advantage. Unfortunately, the lesson of the day seems to be to hit hard when possible before the enemy regains the upper hand.

Increasingly, it is hard to remember that it was not always thus. There was a time in the not distant past when institutional constraints were generally honored. Indeed, the responses to the first Trump presidency featured targeted proposals for reclaiming the professionalism of the executive branch, with DOJ independence in the front row of overhauls.59 Those responses saw the problem as one of institutional failure and the remedy as one of institutional repair.

In the interim, our politics have coarsened and the discourse is not one of weak institutions but of bad people. The language of retribution and future individual deterrence has become the norm in Washington and will likely increase as the end of the Trump era approaches. There is the risk that an activist set of institutional actors will set aside concerns for buttressing institutions in acquiescence to the seemingly inescapable demands for prosecution of the prior Administration. Nor will they lack material in the increasingly self-enriching and unrestrained aggrandizement of the Executive currently underway.

But restoring a functional democracy requires the re-stabilization of the institutions of governance. Such a working constitutional order depends heavily, in the words of William Gladstone, on “the good faith of those who work it.” Ready recourse to the criminal law will never strike political opponents as evidence of the needed good faith in the exercise of state authority. One of the looming challenges for a transition away from populist excess, in the U.S. and abroad, will be resisting the angry claims for immediate retaliation for the many just grievances arising from the misuse of power. That powerful political demand threatens to overwhelm any politics of forbearance, even though future democratic stability may depend on the latter.
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The Democratic Paradox of Judging Presidents


ELEONORA BOTTINI

On October 21, 2025, images circulated of former French President Nicolas Sarkozy leaving his Paris residence to begin serving a prison sentence for his conviction in a 2007 campaign financing scandal.60 The image was a striking one, and although the trial concerned acts committed before his presidency, the episode highlights how judicial accountability of political leaders remains one of the most sensitive and contested questions in constitutional democracies. In presidential and semi-presidential systems, determining whether—and how—a presidential figure may be held criminally responsible tests the fragile balance between the rule of law and political legitimacy. France provides a particularly revealing case study, yet similar tensions have emerged elsewhere: the prosecutions of Donald Trump in the United States and Jair Bolsonaro in Brazil likewise raise the issue of whether criminal proceedings against former presidents may lead to their disqualification from future elections.61

These developments inspire both hope and concern—hope that they may strengthen the principle that no one stands above the law,62 and concern that judicial intervention might reshape the democratic arena through its timing and impact on electoral competition, thereby fueling populist backlash.63 Ultimately, they pose a fundamental question: can courts hold politicians accountable without themselves making political judgments?

The April 2024 conviction of far-right leader Marine Le Pen—widely seen as a leading contender in the 2027 presidential election—offers an even sharper illustration of this dilemma.64 The Paris Criminal Court found her guilty of misusing European parliamentary funds by employing party staff with money intended for Members of the European Parliament’s assistants. She was sentenced to a prison term, a fine, and five years of ineligibility from public office, the last, a sanction that took immediate effect. Although the ruling is under appeal, its potential consequences are far-reaching: if upheld, it could profoundly alter the landscape of French democracy for years to come. Never since the establishment of the Fifth Republic has a judicial ruling so directly influenced the horizon of democratic choice.65

What unites the two French cases, beyond the fact that both involve courts judging presidential figures, is the immediate enforcement of their sentences, both executed without waiting for appeal. While such provisional execution rests on established precedent in French law,66 it was not the courts’ only possible course of action. For this reason, both rulings have reignited debate over the legitimate limits of judicial intervention in electoral politics.

The question is not new. Over the past decade, France has witnessed a steady normalization of judicial scrutiny of its highest officials, including former President Jacques Chirac, convicted in 2011 for embezzlement.67 What was once an unwritten norm of political deference toward former heads of state has given way to a new culture of legal accountability. This shift has been strengthened by a growing public demand for the exemplarité of public officials—that is, the expectation that they display moral and civic conduct worthy of serving as a model for others—following a series of scandals in the 2010s.68 It was in this context that the 2016 law,69 enthusiastically supported at the time by Marine Le Pen herself, made ineligibility a mandatory sanction in cases of corruption and misuse of public funds.

By contrast, the United States has rarely done so—with the notable exception of Nixon70 —and the norm of presidential accountability has weakened amid today’s intense ideological and affective polarization. The multiple indictments of former President Trump—for election obstruction, mishandling of classified documents, and election-related racketeering—have thus exposed deep tensions between law and politics, raising questions about the limits of presidential immunity and the judiciary’s ability to remain impartial in a partisan climate.71 In both countries, courts are increasingly expected to step into a role that political institutions have struggled to fulfill: enforcing ethical and legal responsibility at the highest level, a development that underscores the uneasy transformation of the judiciary into a guardian not only of legality but also of political viability.

The democratic significance of these cases lies in their ambivalence. On one side, they embody a victory for the rule of law—the affirmation that no public authority, however high, is beyond accountability.72 On the other, when judicial decisions coincide with electoral cycles or determine who may compete for office, the boundary between legal responsibility and political exclusion becomes dangerously blurred. In such instances, democracy may be defended by means that also constrain it.

One possible response to this democratic dilemma is to strengthen the legitimacy of judicial intervention. As Richard Fallon suggests, legitimacy has three dimensions: legal, sociological, and moral or political.73

Legal legitimacy depends on the quality and depth of judicial reasoning, with a higher standard of justification required when judges exercise broader discretion.74 In both the Le Pen and Sarkozy cases, the courts offered detailed and well-reasoned explanations for their decisions to order immediate enforcement. Yet the innovative use of the concept of “democratic public order” to justify Le Pen’s immediate ineligibility illustrates a form of judicial creativity aimed at protecting democracy from actors perceived as threatening its core values—while also revealing the inherent paradoxes of militant democracy,75 a contested model based on the idea that certain democratic freedoms may need to be legally constrained in order to safeguard democracy from internal threats.76

A similar line of reasoning appeared in Sarkozy’s case, though more unexpectedly, as he was not seeking public office. The court nonetheless invoked the exemplarity of public officials, while insisting that the judgment concerned the acts of a private citizen.77 Here, the judicial argument appears weakest: by stretching legal reasoning to assert moral authority, the courts risk undermining their sociological legitimacy—that is, public confidence in their impartiality and restraint.

Both judgments are far from unjustified. On the contrary, they display an exceptional effort of reasoning and pedagogy—remarkable in the French context, where judicial style is often characterized by brevity and formalism (though less so in trial courts). They also stand out for their innovation and audacity, reflecting a shift from a strictly criminal law rationale toward a broader democratic justification. In that evolution lies both their strength and their fragility in terms of legitimacy.78

Ultimately, the judicial accountability of presidential figures should be neither uncritically celebrated nor dismissed as judicial overreach. Democracy matures not when presidents are shielded from the law, but when institutions can hold them accountable without forfeiting public trust. Only under such conditions can judicial responsibility serve to reinforce, rather than destabilize, the democratic order.
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Democratizing Criminal Justice Through Crime Victims’ Rights


PAUL G. CASSELL AND STEVEN J. TWIST

Growing citizen distrust is a serious problem facing the nation’s criminal justice system—and, as a result, our democracy. Over the last decade, we have seen arguments coming from both sides of the political divide about politicization, unfair charges, and unjust results. These concerns about politicization are not tied to one Administration or the other but have been growing for years.

The usual solution offered is to increase the professionalization of the system, bring in more lawyers or judges and insulate them from political pressures and the like. Or to place more emphasis on historic norms that often seem to shift, depending on who is assessing those norms.

A more viable solution is not to turn to the “professionals” but to increase participation by ordinary citizens—those who have the most at stake in the criminal justice system: crime victims and their families. Such an approach is broadly democratic, as it removes power from the government (whoever might be in control). A more victim-centric system places power in the hands of those who have less incentive to politicize outcomes and more incentive to focus on violent and other clearly non-political crimes.

It is not widely understood that our nation’s criminal justice system originated from a system that placed power not in the hands of the government but in the people. At the time of the Founding, America’s justice system, inherited as it was from English common law, was largely driven by private prosecutions. When a crime was committed, a “hue and cry” went out and townspeople joined together to apprehend the offender and, with the victim, bring him before a magistrate. The victim then proceeded with the prosecution. The role of the government was essentially a negative one, in which the Attorney General had the authority to ask that an unfair or unfounded prosecution be dismissed through the writ of nolle prosequi.

This system of private prosecution lasted well into the nineteenth century. As late as the 1830s, Alexis de Tocqueville observed in Democracy in America that the offices of “public prosecutors are not numerous.”

Over time, that victim-driven system faded away, perhaps under the weight of increasing urbanization and centralization of government powers. As the government’s power grew, it acquired a virtual monopoly over the means of the investigation and prosecution of crimes.

This government control over criminal processes had dire consequences for crime victims. Whenever a crime is committed, three interests are always involved: the accused’s, the victim’s, and those of the rest of us. A legal system that marginalizes victims’ interests creates a structural imbalance. And indeed, injustices resulted from a government monopoly that recognized only the interests of the accused and the rest of us. Crimes against certain classes of victims were often ignored or under-enforced. In the hands of the government, victims too often became just another piece of evidence. Imagine a system in which the parents of a murdered child are denied access to the trial, not given notice of proceedings, or blocked from being heard at sentencing. These and many more were the conditions of America’s mid-twentieth century justice system. And these injustices gave rise to the alienation of victims and, more broadly, to distrust of the criminal justice system.

But injustice in America has a way of yielding to social change. And so it was with the vanishing of crime victims’ rights. Since the 1970s, a modern crime victims’ rights movement has re-emerged, advocating for a more inclusive role in the system for victims (and, in homicide cases, for their families). Reorienting the criminal justice system in this way does not mean increasing the general punitiveness of the system. Instead, increasing the focus on crime victims means refocusing the system on the core cases that the criminal justice system should address—and the ones least likely to be politicized.

The victims’ rights movement has been an important democratizing pressure on the justice system for the last forty years. Beginning in the mid-1980s, the movement began promoting state constitutional and statutory rights for victims. By the mid-1990s, about two-thirds of the states had their own constitutional amendments protecting victims’ rights and all states had victims’ rights statutes. These reforms resulted in victims receiving notices of critical hearings in their cases and having the right to be present and heard at appropriate stages in the process.

Since then, victims’ rights advocates have begun focusing on a new generation of victims’ rights enactments—so-called “Marsy’s Laws” that contain a more precise listing of rights and stronger enforcement mechanisms. California passed the first Marsy’s Law amendment to its state constitution in 2008, and eleven other states have added amendments since then. When voters have been asked to vote on state constitutional amendments, they have overwhelmingly supported them—including voters from both major political parties and different voting blocs and interests. Few issues bring Americans together more closely and directly than the campaign for victims’ rights.

These new amendments respond to the problem that victims’ rights are still denied in some parts of the country. And without clear precision in defining victims’ rights, many victims—proceeding without legal counsel—have difficulty asserting their rights.

Enforcing victims’ rights laws does not infringe on the constitutional rights of those accused or convicted of crimes. Criminal justice is not a zero-sum game. Victims can be heard in the process without depriving defendants of any rights. These rights have only served to increase the legal protections of all Americans, giving them “a voice not a veto” in the process.

Change has been coming, but not overnight and not always easily. Too often, the legal system remains hidebound by a recent past that made the victims the “forgotten person” in criminal justice. A renewed commitment to balance in the system must arise. Giving more power to the people, in the form of proven and enforceable rights for victims, is a democratizing reform that should continue. Every state should adopt a strong and enforceable constitutional amendment protecting crime victims’ rights.

Ultimately, the United States Constitution should also be similarly improved by adding a Victims’ Rights Amendment. Such an amendment was first proposed in 1982 by a President’s Task Force and later endorsed by Presidents Bill Clinton and George W. Bush. A victims’ rights amendment empowers people, not the government—by allowing victims and their families to confer with prosecutors, object to all-too-common plea agreements, and be heard by judges at sentencing. By shining a spotlight on what might otherwise be viewed as routine, bureaucratic processes, victims and their families perform a valuable checking function on government actors. Indeed, such rights help to restrain government in the best tradition of our dual virtues of liberty and order.

Expanding rights for victims harkens back to the best traditions of democracy, by increasing direct citizen participation in the process. In other words, victim-empowered participation is part of our democratic tradition that should be encouraged. By building on values that lie at the center of our democracy, victims’ rights can help restore trust in our nation’s criminal justice processes.
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The Case for Stronger Parties in a Polarized Age


BRANDICE CANES-WRONE

We live in an era of weak formal party organizations alongside high polarization. Over the past decades, formal party organizations have become less central to the funding of campaigns, candidate recruitment, and mobilizing voters. Meanwhile, partisan polarization among policymakers has increased; the national parties have become more ideologically distant from each other and less willing to compromise. A good deal of scholarship links this heightened polarization to a less effective and functional legislative branch, which in turn has encouraged presidents to enact policy via unilateral action.

The proposal to strengthen formal party organizations may seem counterintuitive if polarization is a problem. Yet it is not surprising that polarization has blossomed at the same time party organizations have weakened. Party organizations have an incentive to nominate and support candidates who are likely to win the general election. And even in recent years, more moderate candidates have had the electoral edge in general elections. Strengthening party organizations would therefore increase the likelihood that ideological moderates are nominated and ultimately elected.

The current weakness of party organizations is a function of congressional acts, Supreme Court decisions, and technological shocks that have decentered parties from the electoral process by severely limiting their fundraising ability relative to that of other political actors. The basic legal framework harkens back to the 1971 Federal Election Campaign Act and its subsequent 1974 amendments, when Congress limited coordinated expenditures between parties and candidates and placed restrictions on campaign contributions to party organizations. Yet critically, this system was fundamentally altered by a series of developments starting in the 1990s. After Republicans captured the House majority in the 1994 elections, they ended the norm of basing committee chairs on seniority, ushering in a system in which fundraising could play a much more significant role. At that time, the main source of campaign funds was political action committees (PACs), which primarily gave to incumbents and likely winners. As the internet took off in the late 1990s, however, individual donors soon eclipsed PACs as the primary funding source, enabling challengers to raise substantial funds more easily. This shift placed pressure on incumbents to prioritize the money race.

In theory, party organizations could have still played a substantial role in fundraising. Yet the Bipartisan Campaign Reform Act (BCRA) of 2002, which Senators McCain and Feingold began working on before the internet dramatically altered the fundraising landscape, eliminated this possibility. Following these developments, the Supreme Court in 2010 ruled in Citizens United that organizations independent of campaigns faced no limits on campaign donations, further increasing the pressure on members to compete with Super PACs and other independent spending. Finally, throughout this period, majority status in Congress remained highly competitive, making each election one that could tip the balance of power.

Scholarship establishes that this campaign finance environment has impaired legislative policymaking in at least three ways. First, it has contributed to polarization and extremism. Individual donors, including small donors, are more polarized than even primary electorates. The current fundraising dynamics force members to rely on this source over party organizations, which have incentives to support moderates who have a higher chance of winning. Second, fundraising takes time away from committee work and the negotiations necessary to solve major policy challenges. And third, policy itself has become more reflective of the positions of donors, creating representational biases at the expense of the general public.

Giving party organizations a central role in fundraising would help mitigate these problems. To achieve this, Congress could raise the amounts individuals can give to parties and increase what parties can spend in coordination with candidates. Critics might argue that further restrictions on other types of donations would be better. However, given the legal framework in which Super PACs can raise unlimited amounts for independent spending, simply curbing donations to campaigns would be insufficient to restore parties to a central role.

At this time of writing, the Supreme Court is deciding National Republican Senatorial Committee v. Federal Election Commission,1 in which the plaintiffs argue the restrictions on coordinated spending are unconstitutional. The point here is not to argue the constitutionality of the matter, but rather that regardless, the current system is undesirable. Technological and campaign finance developments since the 1990s have decentered parties and, by doing so, encouraged elite polarization and responsiveness to donors. To foster a more functional and representative government, we must empower party organizations in elections and campaigns.
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Building Associational Parties


TABATHA ABU EL-HAJ AND DIDI KUO

Our political system is failing because our political parties are failing.

Americans want an effective government,2 but they don’t believe that our political parties can govern well. Wary of politics and cynical about self-serving politicians, a plurality of Americans eschew party labels—a trend particularly pronounced among voters born after 1965.3 Indeed, in many states, including Alaska, Arizona, Colorado, Maine, Massachusetts, Nevada, and North Carolina, independents outnumber partisans on the voter rolls.4 Their frustration is understandable. But abandoning political parties is not a solution—not if what you want is better governance.

Parties are critical to democratic accountability and policy responsiveness. When critical masses of the population lose faith in parties, it’s not long until they lose faith in democracy itself. Political scientists have long known that young democracies need strong parties. What we are rapidly learning is that even the oldest and wealthiest of modern democracies are fragile when the parties are weak. The problem goes beyond polarization: our parties seem distant and removed from the people they serve, and there are few points of connection that give people the sense that their political engagement makes a meaningful difference in politics. Without a decisive and invested effort in party-building, people will only disengage further from politics—and risk greater contestation over the very meaning of democracy itself.

Abandoning political parties is, therefore, not an option. Democracy and representation require like-minded individuals to work collectively to achieve common goals. Parties are the only associations capable of organizing at scale. They are the only intermediaries that both communicate with voters and govern, and, as such, they are the primary linkage institutions in democracies. Anti-party reforms such as open primaries, non-partisan primaries, and candidate-centric forms of ranked-choice voting leave voters with the mistaken impression that charismatic candidates and political independence are a viable path to the governance and politics they want. Unfortunately, any reform that sidelines political parties is not the answer.

What America needs, instead, are political parties that can build trust and govern effectively. This may require more parties,5 but it certainly requires better parties. The nationalized and professionalized Democratic and Republican parties that once helmed American democracy have become hollow, personalized, and hopelessly divided. They are not the parties we need.6 Strengthening their leaders is not a solution: leaders are fleeting, and a party should outlast a single individual. Redirecting the flow of money toward them might improve candidate selection and coherence of the party message, but it cannot be a solution in itself.

Associational party building is the solution.7 Restoring Americans’ faith in democracy and in political parties requires engaging in the laborious but necessary process of creating relationships. Associational parties embed themselves in local communities and partner with membership-based civic associations such as churches, unions, and grassroots advocacy groups like the American Legion and Citizen Action. Associational parties invest in party staff and leadership, who recruit and cultivate candidates from the constituencies the party represents. All this work requires investment in an operation that works year-round and off-cycle.

Associational parties understand that winning elected office requires figuring out how to address voter concerns—even disaffection—by devising realistic and responsive policies. But associational parties also engage in a politics of pragmatism, making compromises to deliver tangible goods and services to their voters. They build off local solutions and political victories over the issues that matter most across different communities, including housing, education, infrastructure, and health—even when prioritizing those local concerns does not resonate with the priorities of national donors and political strategists.

Associational parties work to mediate internal party conflict and organize factions in the legislature to fulfill their policy goals, while using their embeddedness to ensure that party elites and agendas do not drift too far from the needs and wants of the people they represent. Through such practice, associational parties link citizens to their government, socializing citizens into politics and providing a consistent mechanism for citizens to have a voice in government.

The idea of associational parties will no doubt seem impossibly idealistic to many,8 but the fact is that pockets of the Democratic and Republican parties already engage in these key practices.9 Still, the most successful illustration of associational party-building—as forthcoming research by one of us will show—actually comes from a third party. The Working Families Party (WFP) in New York has used fusion to build a viable, embedded party. Established as a dues-paying party organization, the WFP created not just a brand on the ballot line but a party organization with deep ties to civil society and the electorate through its multiracial coalition of membership organizations. Over the past twenty-five years, it has established itself as a critical player in New York politics. Despite its sharp ideological brand, the WFP routinely engages in strategic compromises to secure tangible outcomes for its supporters, from raising the minimum wage, to repealing the Rockefeller laws, to establishing paid sick leave.10

Associational party-building is not a quick fix. It involves hours of knocking on doors and grassroots organizing, as well as the financial investments to sustain that work. But it is possible, and it can bring the responsive governance Americans crave. Indeed, the primary constraint we face in building associational parties is a lack of imagination and a myopic conception of party strength as party leaders’ control over brand and message. We should consider any reform (including re-legalizing fusion voting11) that would incentivize building party organizations as engines of representation, accountability, and broad political participation. But at its core, associational party building requires little more than our commitment to thinking about party strength and spending differently.
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The Party Paradox: How Political Parties Power Democracy—and Dominate It


EMANUEL V. TOWFIGH

Political parties are hailed as the lifeblood of democracy. But they are also among its most sophisticated instruments of control. They channel the will of the people—and manufacture it. They structure representative government—and consolidate elite power. And strikingly, they do this not only in liberal democratic systems, but in authoritarian regimes as well. This is the paradox of the political party: it is both a servant of democracy and a tool of domination.12

Parties appear indispensable to modern governance. They organize elections, recruit leaders, form governments, and structure political discourse. In liberal democracies, they are celebrated as mediators between citizens and state. Germany’s Article 21 of the Basic Law gives them constitutional standing to participate in shaping the political will.13 In Switzerland, they are just one among many voices in a consensus-oriented democracy where direct citizen participation and referenda guide the process.14 In the United States, they enjoy no constitutional status whatsoever, yet dominate the electoral landscape as private associations, protected by First Amendment freedoms and governed with minimal legal constraint.

But their power extends well beyond liberal democracies. In East Germany, the Socialist Unity Party (SED) governed through a centralized apparatus in which all political institutions were subordinated to the party hierarchy. In China, the Communist Party defines the state in constitutional terms as a “people’s democratic dictatorship.”15 The political system is described as a model of “whole-process people’s democracy,”16 emphasizing participation through consultation and institutional representation rather than through competitive elections.

These examples expose a deeper truth: political parties are not inherently democratic. They are technologies of power. Their structure and function reflect not universal principles, but context-specific assumptions about how power should be exercised, justified, and sustained. Even in liberal democracies, this power is often opaque. Are parties public or private? Are they civic associations or constitutional institutions? In Germany, they are granted explicit constitutional status and regulated accordingly. In the U.S., they are legally voluntary clubs that control access to ballots and candidates. This legal ambiguity enables a dual identity—allowing parties to shape public life while escaping full public accountability.

Moreover, parties have increasingly become engines of polarization rather than compromise. They structure political life around loyalty, not deliberation. Academic research into “political lockups” demonstrates how parties can institutionalize their control—locking democratic processes in ways that favor entrenched power over plural competition.17 Parties often reward conformity, not pluralism. And in many systems, they centralize candidate selection, control parliamentary blocs, and dominate political communication—all with limited internal democracy and limited public scrutiny.

This centralization becomes particularly hazardous when parties fuse with state power. In countries like Hungary, Poland, and Turkey, ruling parties have transformed democratic institutions from within—reshaping electoral rules, weakening independent judiciaries, and capturing public media. The result is not a return to dictatorship, but a party-led drift into autocracy, cloaked in procedural legitimacy. Democracy can erode from within when party structures override constitutional safeguards.18 Wherever parties become the primary channel of political participation, they also become gatekeepers—deciding who speaks, who governs, and who belongs.

So how should we respond?

One important step is to recognize the contingency of parties. They are not natural features of democracy. They are human-made solutions to specific coordination problems. In some contexts, they facilitate participation and accountability. In others, they entrench elites and undermine pluralism. Their function must be evaluated empirically, not ideologically.

Second, we should invest intellectually and institutionally in nonpartisan democratic mechanisms. This is not about romanticizing technocracy or abandoning representation. It’s about broadening the democratic toolkit. Citizen assemblies, deliberative councils, sortition models (based on randomized selection of participants), and digital participatory platforms offer alternative ways of aggregating public will—outside of party systems. These models are not fully developed—but that is precisely the point: They constitute a research and design agenda for future democratic innovation. They allow us to ask new questions about legitimacy, trust, and responsiveness in an age of deep polarization.

Our current party systems were designed for the challenges of the 19th and 20th centuries—industrialization, mass mobilization, ideological blocs. In the 21st century, these once-functional mechanisms risk becoming vestigial: institutions that persist out of inertia, not efficacy, ill-equipped to mediate fragmented publics, digital acceleration, and global interdependence.

Democracy is not a finished product. It is an evolving experiment. Far from confirming the end of history, our moment makes clear that democracy’s institutional forms must be constantly reimagined.

Political parties may remain part of that story. But they are not its authors. And they will not write the ending.
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Democracy Is a Team Sport


HANS NOEL

We need to embrace the central role that political parties play in a well-functioning representative democracy.

One can imagine democracy without parties. Voters select officials in an election. Those officials go on to govern. Repeat. But this is a very sterile view of democracy. It includes no way to organize the many conflicting demands we have for an effective republic.

We want officials to champion the interests of voters but also engage fairly with those championing the interests of other voters. We want compromise, but we also want principles. We want leadership, but we also want those leaders to listen to their voters. And we want all of this to be constrained by constitutionally protected rights and the rule of law.

The way to square all of those circles is with healthy political parties.

Democratic politics creates a field on which conflicting views are not just discussed and debated but also chosen and implemented. Conflicts are waged and resolved peacefully, according to agreed-upon rules and norms. It is more sport than war.

Political parties are the teams in that sport.

Winning in politics generally requires numbers, but also effort to marshal those numbers at the right time and to the right end. To pass legislation, the team needs to shepherd its bill through two chambers and on to a president who will accept it. They revise the bill to accommodate the demands of hold outs. The result is a compromise within the party, across the aisle, or both. Parties are similarly central in nearly every other aspect of government. Parties are the through-line that links the yearnings of voters to the realization of policy.

This reality is too often neglected when we think about elections. In the sterile view of democracy, a voter might want to choose a candidate whose ideological or policy beliefs are closest to their own. But elected officials, even chief executives, do not mechanically implement their preferences. The voter needs to know not just what the official wants, but what team they are on.

The need for political parties does not mean that American parties today are meeting the moment. They are not.

The Democratic and Republican parties deserve a lot of the blame. They have done a poor job of building connections to voters,19 sometimes merely serving the re-election ambitions of candidates.20 But they do not bear all the responsibility for their shortcomings. American political culture is and has been unhelpfully skeptical of political parties since the founding,21 and our political institutions often work against them.22

There are things we can do to encourage political parties to do a better job. Here are two:

1. We should acknowledge that a nomination is the internal business of a political party. That is where the party hashes out its internal disagreements, possibly with the participation of partisan voters who care about the direction of their party.

That means calls for non-partisan primaries or open primaries are misguided. They would strip away from the party its ability to shape itself and connect voters to the compromises it will make in government.23

It also means we should be more comfortable with the informal role that the “party establishment” plays in choosing presidential nominees.24 The long-standing members of a healthy party should be very involved in the selection of that party’s leader.

I would even go so far as to suggest that when there is significant division within the party, the presidential nominations should be made by party delegates negotiating with one another at the party conventions,25 rather than in a sequence of low-turnout primaries in a handful of states in the winter and early spring. Such a process would protect a party from being hijacked by a candidate who does not share its values.

2. We should choose campaign finance laws that empower political parties. The American campaign finance regime has many flaws. The law has prioritized protecting free speech over concerns about political equality,26 leaving independent spending relatively unchecked. The one area that regulations have had teeth is in limiting donations to political parties for party-building activities.

This allows ideological money to drive polarization in primaries.27 In states where campaign finance laws favor parties, those parties are able to rein in their extremists.28

Political parties, when they do their jobs well, can guard against many of the ills of modern politics. More importantly, they may be the only actors that really could. Efforts to rebuild our fragile democracy require empowering them to achieve that promise.
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Polarization Today: Lessons from the Gilded Age?


CHARLES STEWART III

Two related topics currently dominate public discourse among educated elites in the United States: democratic backsliding and political polarization. Although there are exceptions, this discourse tends to take the post-Watergate consensus about the rules of the political game as the benchmark for American democratic practice, bemoaning the accelerating decline in popular political civility and elite forbearance.

As important as the topic of democratic decline over the past generation is, it’s natural to ask about how the current situation fits into the larger arc of American political history. When we answer this question, we see patterns repeating, or at least history rhyming. This doesn’t necessarily counsel despair, but it does suggest that our current troubles aren’t entirely the doing of contemporary actors and circumstances. And, it suggests that the path out of the current polarization and constitutional hardball will come from the inherent instability of the political coalitions that constitute the parties.

America has experienced similar eras of intense polarization to the present one. The obvious reference point is the Civil War, both before and after the war. The Second Party System—generally dated from 1828 to 1854—was designed in part to take slavery off the table and organize national politics along other lines, such as patronage. The key was the maintenance of cross-sectional national political parties that contained conflict over slavery. Social and population forces, along with the success of the regional Republican Party, eventually blew the lid off the Jacksonian system, leading to war.

The Civil War may have settled the constitutional issue of federal supremacy over the states, but it didn’t extinguish partisan polarization. Indeed, the Republican Party, which supplanted the Whigs as the chief rival to the Democrats, was much more cohesive on national issues than the Whigs ever were. Thus, during the Third Party System that followed, political interests became increasingly aligned with party identities in both the electorate and the government.

When we use DW-NOMINATE scores to chart political polarization (recognizing DW-NOMINATE’s limitations in charting such things29), it is only in recent years that the level of party polarization has matched that of the Reconstruction and Gilded Age years.


[image: Two charts showing US political polarization from 1860 to 2020. Blue and red lines drift further apart over time in both the House and Senate, which highlights a sharp increase in division since 1980.]

High polarization then, as now, coincided with what we would recognize as constitutional hardball and violations of neutral electoral norms. Consider three examples drawn from national politics from the Civil War to the Gilded Age.

First, following the election of 1862, House Clerk Emerson Etheridge, a southern Unionist with southern sympathies, attempted to shift control of the House to a coalition of border-state Unionists and Democrats by denying the election credentials of a handful of Republicans.30 A combination of miscalculation on Etheridge’s part and quick mobilization by Republican leaders nipped this effort in the bud.31

Second, from the 1860s to the 1910s, Republicans pursued a strategy of stacking the Senate through the admission of new states to the Union, aiming to resist a rising tide of support for Democrats in House and presidential elections. Had pre-war neutral admission principles held, different states would have been admitted to the Union, resulting in different downstream policy outcomes and judicial decisions.

Third, amid evenly divided national electorates from the mid-1870s through the mid-1890s, contested election cases became a partisan tool in the House of Representatives, typically being resolved in favor of the chamber’s majority.32 The pattern of contested elections in the Senate was more complicated, but the hardball impulse was clear.33

The states themselves also got involved through egregious gerrymanders,34 mid-decade redistricting,35 and shenanigans associated with close Senate elections.36 In one notable example, the 1896 Kentucky Senate election saw the two legislative chambers, each controlled by different parties, expel minority party members in an attempt to break a deadlock over the election.37

Most notable, of course, was Jim Crow, which denied an effective political voice to southern African Americans for most of the period from the 1890s until the Voting Rights Act of 1965.

The lesson is clear: contemporary American politics is not the only time when political temperatures were high and parties sought victory by manipulating elections and legislative rules. In fact, it has been more common than the current discourse on American polarization would suggest.

This brief reflection on American political history prompts two questions: First, what is it about American politics that invites polarization and a related manipulation of electoral institutions? Second, what can cause an escape from this downward spiral?

Fully addressing these questions would occupy at least another essay, so I can only suggest some tentative answers.

Considering the roots of polarization up through the Gilded Age, one can’t avoid noticing the problems of managing politics in a large multi-racial and multi-ethnic nation. Identitarian politics are all over America’s political history, with each generation’s ascendant demographics doing their best to keep down the political aspirations of new Americans. America’s open door to the world seems to invite successive streams of existential dread among parts of the body politic.

As to the question of escaping the spiral of polarization and the manipulation of democratic institutions, the loosening of partisan polarization in the century following the Civil War occurred when political parties fractured, thereby opening up opportunities for ad hoc bipartisan cooperation. At the turn of the twentieth century, the Republican Party fractured along progressive/conservative lines; in the mid-twentieth century, deep divisions opened within the Democratic Party, which allowed both a conservative coalition to dampen the policy impulses of the New Deal regime and a coalition of northern Democrats and Republicans to confront southern segregation.

Each of these rifts was a mixed blessing from a policy perspective, but they reduced the political heat enough to shift attention away from manipulating the rules of electoral institutions and, in turn, produced openings for expanding the electoral system.

A strong argument can be made that the main political cleavage these days is, as in ages past, along the dimension of how comfortable people are with the trajectory of American population dynamics. From this perspective, it is unclear how rifts within the parties will open up, but history (and theory) suggest they will.38
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The Rise of Populism, Right to Left


SETH MASKET

The rise of populism has been a noted phenomenon in many democracies around the world in recent decades.39 But its development in the United States has not been even across party lines, with populism substantially transforming the modern Republican Party but only making a dent on the Democratic side. Yet this imbalance may be changing.

Populism is a term that gets thrown around quite a bit in the political media, so it’s important to be clear about a definition. Generally, it describes a set of beliefs and rhetoric depicting politics as a struggle by “regular people” against some entrenched and shadowy set of “elites” that does not have their interests at heart and is even anti-American. Populism is generally seen as a “thin” ideology, describing only a narrow portion of the world, that attaches itself to a larger existing ideology like liberalism or conservatism. Populists tend to see their worldview as the only legitimate one, and have no interest in more pluralist visions of democratic debate.

For left-populists or progressives, the “elites” are concentrated wealth40 —billionaires, large corporations, etc., that exert disproportionate and secretive influence over the government. For conservative populists, the “elites” are usually cultural figures: the entertainment industry, the mainstream media, unelected bureaucrats, and, yes, professors and administrators at top universities.41

It took an extensive series of events for a populist worldview to take over the Republican Party, and much of that happened before Donald Trump came to power, starting in the early 1990s. Among these events were:


	The rise of conservative talk radio hosts (especially Rush Limbaugh) and television news personalities (notably on Fox News), who developed a massive and loyal audience to whom Republican officeholders had to cater.42 

	Pat Buchanan’s challenge to the Republican establishment in the 1992 and 1996 presidential primaries.43 

	Newt Gingrich’s speakership—in which he demonstrated that a bombastic and combative style was not only not electoral poison, but could help—and his recruitment of House candidates in his image.44 

	A vehement and racially-coded reaction to Barack Obama’s presidency.45 



Perhaps one of the most important changes was a rejection by rank-and-file party members of Republican leadership. The prolonged Iraq War, once a unifying event for Republicans, became a divisive one, with many populist Republicans coming to view their party leaders as having made a catastrophic mistake. What’s more, many more conservative Republican voters were uncomfortable with the presidential candidacies of John McCain and Mitt Romney in 2008 and 2012, respectively, but were told by their party leaders that those were the only candidates who could keep Obama out of the White House. After those two losses, the rank and file had lost any interest in listening to their party’s leaders. Thus, when many party elites urged primary voters to reject Donald Trump in 2016, they were promptly ignored.

Do we see anything like this on the left? One could see the beginnings of this in Sen. Bernie Sanders’s (I-VT) 2016 run for the Democratic presidential nomination, as well as during the 2018 midterm elections, in which several progressive Democratic House challengers—with the backing of Sanders, Justice Democrats, and other related groups—threatened the party’s leadership. Yet, other than Alexandria Ocasio-Cortez (NY) and a few others, populist challenges largely failed on the Democratic side that year.

Yet, we could be seeing a stronger push within the Democratic Party heading into the 2026 midterms. Just as Republican elites had lost favor among their rank-and-file in 2016, so Democratic elites have lost favor among their rank-and-file in 2025. Democratic Party favorability among Democrats has been dropping steadily in 2025,46 while Republican Party approval among Republicans is rising. It’s only one election in one city, but Zohran Mamdani’s victory in New York City’s Democratic mayoral primary suggests a party ripe for a populist moment, with elites uncomfortable with his stances not only unable to prevent his nomination but ultimately closing ranks behind him as the nominee.

What would a left-populist takeover of the Democratic Party look like? It would have notable differences from the MAGA movement. It would be far more eager to push for stronger economic regulations, far less interested in courting the favor of wealthy leaders in Silicon Valley and Wall Street, and more supportive of a wealth tax and expanded federal health coverage. But the existence of two major populist parties, each of whom rejects the legitimacy of the other, vying for control of the federal government portends even greater divisiveness and dysfunctionality than we’ve seen so far.
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Political Realignment and the Prospect of Electoral Reform


JOSHUA SELLERS

Electoral rules have always been subject to abuse. In post-Revolutionary America, voter property qualifications were widespread. In early twentieth-century New York City, attempts were made to disenfranchise Jewish voters by limiting voter registration days to Saturdays and, revealingly, Yom Kippur. Black Americans endured decades of arbitrarily administered literacy tests. And in recent years, Arizona and Montana have banned third-party ballot collection, a practice widely utilized by Native Americans in those states.

These stratagems were effective (even if morally repugnant) because their effects were foreseeable. Political actors could accurately predict voting patterns based on demographics alone. In our present environment, however, the political and participatory implications of many electoral rules are less apparent. What was once conventional wisdom—that increasing voter registration rates and reducing administrative burdens on voting would benefit the Democratic Party—is now in question. As the electorate further divides along socioeconomic and educational lines, non- and infrequent voters (both of whom tend to be poorer and less educated) are, according to some studies, slightly more likely to favor the Republican Party.1 Moreover, the expanding Latino vote is increasingly divided between the two major political parties.2 Whatever challenges these developments pose for political strategists, they present an opportunity for election reformers and fair-minded elected officials.

The reason is simple. In this deeply contested political era in which many elections are decided by very small margins, both parties have an incentive to simplify the electoral process and bring more voters into the fold. And given the now unpredictable consequences of various election administration policies, such simplification can occur behind a veil of ignorance, without knowingly sacrificing an electoral advantage. The upshot would be more efficient and inclusive election administration for all.

Consider voter registration. When compared with peer democracies, voter registration rates in the United States appear meager. In the 2024 presidential election, around 74% of the eligible population was registered to vote;3 in peer democracies the figure tops 90%. The disparity is easily explained by the fact that peer democracies are much more proactive in getting people registered.4 That said, several states, led by Oregon and Colorado, have experimented with novel forms of “secure” voter registration that automatically register voters during government transactions. The results are quite promising. In this unique moment, when the partisan effects of increased voter registration are unintelligible, more states should economize the process by adopting automatic, online, and expanded opportunities for early registration. The political climate can only benefit from integrating more of our fellow citizens into the engaged political community.

Along similar lines, the moment is ripe to finally reach some agreement on voter identification laws. The utility and impact of such laws have long been points of profound political disagreement. At present, though, significant evidence suggests that the partisan impact of such laws is negligible.5 And to the extent that the acquisition of a qualifying identification is burdensome, such burdens disproportionately fall on lower-income, less-educated voters who, as noted above, increasingly favor the Republican Party. These dynamics present a rare opening for a détente. As others have suggested, Democratic Party officials might be open to accepting voter identification requirements in exchange for other reforms.6 Alternatively, Republican Party officials might relax or eliminate such requirements as they come to appreciate their potential to harm the party’s prospects. Of course, either solution would require a perhaps infeasible about-face on the part of the parties. The Democrats have long decried voter identification laws as voter suppressive. And the Republicans have long defended such laws as a sacrosanct means of combating voter fraud, often perpetrated, it is alleged, by Latino immigrants.7 Perhaps the Democrats might accept a voter identification program in which they are both cost free and universally distributed. Or perhaps the Republicans will come to see the voter fraud narrative as self-defeating insofar as it denigrates an increasingly influential constituency of Latino voters, thereby obviating the party’s steadfast commitment to strict voter identification rules. The point is simply that such prospects are only plausible because, in the current environment, the partisan effects of voter identification laws are seemingly nominal.

These two examples hardly exhaust the universe of electoral reforms that might find purchase despite the prevailing political situation. Elsewhere, in endorsing states’ obligation to provide a baseline level of election services to all voters,8 I identified polling place wait times as another issue upon which bipartisan consensus might be found. Too many voters are subject to unreasonable delays at their polling sites, with low income and minority voters enduring the longest lags.The case for reducing polling place wait times is only strengthened in light of the reshuffling of the electorate. That is, to the extent that polling place disparities reflect an effort by legislators and election officials to marginalize certain groups of voters believed to be political adversaries, the newly configured electorate complicates those efforts and favors the equitable standardization and professionalization of the voting experience.

There are certainly many other examples of how the ongoing political realignment might foster productive electoral reform.To be sure, sanguinity at this moment would be naive. But politics inevitably evolves capriciously, and reformers must look to capitalize where and how they can.
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Electoral Due Process


MICHAEL KANG

In a free and fair democracy, the rules of the election need to be set before the election, but a few partisan state legislatures have begun trying to effectively change the election results after the fact when their candidates lose—shrinking the powers of newly elected officeholders and sometimes even unseating them altogether.

Consider events in North Carolina and Wisconsin. Under Republican governors, Republican legislatures there expanded gubernatorial powers while their party held the office. When Democrats won the governor’s races in those states, though, the same legislatures convened rushed lame-duck sessions to strip away executive authority before the newly elected Democrats could take office. In Wisconsin, the legislature waited to see the result of the governor’s election and when a Democrat won, it hurriedly transferred key executive powers to the legislature, restricted the governor’s ability to handle lawsuits, and eliminated the newly created position of solicitor general. In North Carolina, after a Democrat won the governor’s election, lawmakers abruptly cut his control over key state institutions, including the board of elections, required legislative approval over his cabinet appointments, and slashed his administration from 1,500 employees down to 425—exactly reversing the increase they enacted with a Republican in power. And more recently last year, after a Democrat was elected again as governor, the legislature called another lame duck session to once more cut back the governor’s powers by making last-second use of a veto-proof supermajority they had just lost in the elections.

In other words, partisan legislative majorities have retroactively stripped power from elected offices when their political opponents win, in lame duck sessions before the newly elected officeholders can even oppose them legislatively. Other state legislatures have abused their censure, expulsion, and impeachment discretion to strip away powers from, or outright remove, elected officeholders from the opposing party under circumstances that are basically unprecedented in their states’ history. The worry is that these incidents will become commonplace in our hyperpartisan and politically hypercompetitive country.

In a forthcoming Northwestern Law Review article,9 I argue this type of anti-democratic power stripping undercuts elections and compromises basic principles of democratic accountability by changing the stakes of the election after the election is held, based on the partisan outcome of the election. These practices are fundamentally unfair regardless of who wins or loses.Elections must decide what voters and candidates were told they would decide before they were held, or they start to become hollow exercises. The winning candidate’s newly elected authority shouldn’t depend on which party they’re from.

Formerly, during the Cold War, both major parties generally respected what Steven Levitsky and Daniel Ziblatt call norms of forbearance—restraint in exercising legal authority for narrow partisan gain.10 But today’s politics are defined by hyperpartisanship where partisans push the limits of legality, and beyond, to maximize their political advantage. Unfortunately, federal courts have withdrawn guardrails against these threats right as this is happening. The Supreme Court, for instance, has outright repudiated what has long been understood as a norm of government neutrality as hyperpartisanship hits century-long highs in Congress and spreads all over the state and local levels of government.11 This snowballing repudiation of government nonpartisanship threatens to feed the anti-democratic impulses of partisan lawmakers.

However, I argue there still is a federal constitutional principle, a sturdier one than earlier doctrine, that should constrain state legislatures and is now necessary to fortify before things get worse. Due process requires that once the government has committed to an election process under a certain set of rules, it must honor the results produced under those rules. This familiar and intuitive principle is simply that the government cannot change the rules of the election after the election, no matter how much it dislikes the election result. Indeed, a federal court just invoked this due process principle,12 in North Carolina of all places, to block a state court attempt there to reverse a state supreme court election by changing election balloting rules after the election was over. The obvious rightness of this principle, invoked by a conservative Trump appointee against his home state Republicans, shamed the losing candidate to immediately drop his challenge and not even appeal.

By the same token, I argue that what I call “electoral due process” similarly prevents the government from changing the rules of the election by fundamentally reducing the authority of elective offices after the election. In my article, I explain why this principle is important and why courts should like it better than previous doctrine that might’ve restrained state legislatures but has been abandoned. But the basic argument is that this is a simple rule that even young children understand intuitively—the rules of the game can’t be changed after the game.
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Curbing Misalignment in American Politics


NICHOLAS O. STEPHANOPOULOS

Modern American politics has many problems. Building on my recent book, “Aligning Election Law,”13 I want to focus on one of these flaws: misalignment between what the government does and what people want it to do. This kind of misalignment is unfortunately pervasive. Consider many of the Trump administration’s flagship policies. By a margin of about ten percentage points, people oppose ICE raids on workplaces to find undocumented immigrants.14 By a slightly larger margin, people object to National Guard deployments to cities to fight crime.15 The administration’s tariffs are even more unpopular, incurring the disapproval of about three-fifths of Americans.16 Roughly that fraction of the public also rejects the administration’s main legislative achievement, the “One Big Beautiful Bill” about taxes and spending.17

Nor is this pattern anything new. Martin Gilens compiled survey responses about federal policies from the 1980s to the 2000s.18 Over this period, the average level of support for federal measures was only 52 percent. Many federal actions were opposed by substantial majorities of respondents. Similarly, Devin Caughey and Christopher Warshaw tracked state-level policy and public opinion from 1935 to 2020.19 Over this swath of U.S. history—essentially the entire era of opinion polling—state policies matched the views of just 55 percent of respondents, on net. Countless state policies were disliked by most people subject to them.

Misalignment at this scale threatens American democracy. The crux of democracy—the meaning of the term—is that the people rule. But the people don’t genuinely rule if their policy preferences are systematically ignored. Then the true rulers are those whose policy views are heeded: above all, individuals at the extremes of the ideological distribution, proponents of the status quo, and the affluent. To be sure, democracy doesn’t require perfect alignment on every issue and at every instant. But it does demand, at least, rough alignment on most issues, most of the time. And in this respect, modern American democracy is often deficient.

Rampant misalignment is a legal as well as a democratic problem. The U.S. Constitution guarantees to every state a “Republican Form of Government.” This is a system rooted in popular sovereignty: government by and for the people, in whom all political power is vested. Popular sovereignty is hardly present, however, when popular opinion is persistently defied. The Supreme Court (especially the Warren Court) has also recognized alignment as a value of constitutional stature. Legislatures “should be…collectively responsive to”20 —that is, aligned with—“the popular will.” So when a litigant alleges that “the institutions of state government [don’t] represent fairly all the people”21 —in that these institutions are misaligned—“the general presumption of constitutionality” no longer applies.

The law could do a good deal to improve alignment. Sympathetic courts could authorize claims based directly on the misalignment caused by certain practices: for example, partisan gerrymandering and some voting restrictions. By the same token, courts could treat the effective advancement of alignment as a sound justification for policies (like campaign finance regulations) challenged on other grounds. True, the Roberts Court is highly unlikely to take this advice. But the Roberts Court won’t be around forever, and other Courts (like that led by Chief Justice Warren) have been much more receptive to the judicial promotion of alignment.

Courts are also far from the only potentially aligning actors. Congress could curb partisan gerrymandering, facilitate voting, provide generous public financing, and invigorate the Voting Rights Act. In fact, Congress almost did adopt these reforms in 2022.22 State legislatures could enact most of these policies, too. In recent years, some of these bodies have been surprisingly willing to take aligning steps, for instance by passing state voting rights acts.23 When politicians refuse to act, moreover, they can often be circumvented. Voter initiatives are available in about half the states and are how several independent redistricting commissions have been established.24 Even private individuals can further alignment without involving the government. To illustrate, I helped launch a website, TrueViews,25 that displays public opinion on dozens of issues at multiple geographic levels. Evidence shows that, when legislators learn what their constituents really think, more accurate representation ensues.26

Misalignment, then, is a major problem caused by many forces. Advocates of alignment, though, also have many tools at their disposal. For the sake of American democracy, few tasks are as urgent as honing them—and putting them to use.
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Strengthen Democracy by Empowering People to Vote with Their Feet


ILYA SOMIN

A specter is haunting American democracy: widespread voter ignorance. The specter is not a new one, by any means. But it is exacerbated by growing political polarization, which has accentuated the tendency of many voters to be highly biased in evaluating the information they do know. The problem of political ignorance is closely linked to another shortcoming of the ballot box: the near-powerlessness of the individual voter, who has only an infinitesimally small chance of affecting policy. There is no easy solution to these interlinked challenges. But they can be mitigated by empowering people to make more decisions by “voting with their feet,” instead of at the ballot box.

Decades of survey data—summarized in works like my book Democracy and Political Ignorance27 —show that most voters often don’t know even basic facts about government and public policy, such as the names of the three branches of government (most polls find less than half of adults can name all three), which officials are responsible for which issues,28 or the biggest expenditure items in the federal budget.29 Many studies also show that most voters often do a poor job of evaluating the political information they do learn. Instead of objectively evaluating the evidence about the costs and benefits of government policies and the performance of elected officials, they routinely act as biased “political fans,”30 overvaluing anything that supports their preexisting views, and ignoring or rejecting facts that cut against them. This terrible state of affairs is not the result of stupidity or lack of information, but of generally rational behavior on the part of most voters: a combination of “rational ignorance” (lack of incentive to seek out political information) and “rational irrationality” (lack of incentive to engage in unbiased evaluation).31

Because of the very low odds that any one vote will have a decisive impact on electoral outcomes (about 1 in 60 million in a U.S. presidential election),32 it is rational for individual voters to devote little or no time to acquiring information about government and public policy if the only reason to do so is to make a better decision at the ballot box. Many of those who do seek out political information do it for entertainment value or to cheer on their preferred political “team” rather than to get at the truth.

When I first started writing about political ignorance over 25 years ago, most scholars argued that we need not worry about the problem much, because voters could offset their ignorance by relying on information shortcuts (small bits of knowledge that substitute for larger bodies of information) or “miracles of aggregation,” under which the electorate as a whole makes good decisions even if most individual voters do not. In Democracy and Political Ignorance and other works, I have argued that information shortcuts and “miracles of aggregation” largely fail to offset ignorance and bias,33 and often even make things worse. Shortcuts are often misleading and require preexisting knowledge to work well. For example, the oft-used shortcut of voting against the incumbent if the economy is getting worse is only effective if 1) the incumbent’s policies are responsible for short-term economic trends (usually they are not), and 2) the opposing party’s policies are likely to be better. Miracles of aggregation are only effective under rarified conditions, such as when ignorant voters’ errors cancel each other out almost exactly.34

Today, thanks in part to the rise of Donald Trump and his effective exploitation of political ignorance on immigration, trade, and other issues,35 most experts and political commentators agree that voter ignorance is a serious problem, even if they differ on how to address it. The 2024 election proved that, in some ways, I myself underestimated the problem. Previously, I had thought that information shortcuts would at least lead voters to reject politicians who had caused great harm in obvious, visible ways.36 But Trump’s attempt to overturn the result of the 2020 election—culminating in the January 6, 2021 attack on the Capitol—was not enough to persuade key swing voters to reject him in 2024. They instead prioritized the far less significant issue of price increases, and compounded that error with an ignorance-driven failure to understand that Trump’s agenda of tariffs and mass deportations would actually increase prices, rather than lower them.

While ignorance and bias have been a particularly severe problem on the right in recent years, they are not limited to any one side of the political spectrum. There is plenty of ignorance and bias among left-wing voters, as well, most notably when it comes to issues like the effects of price controls, and a tendency to believe that increases in prices are caused by “greed” or corporate conspiracies.37 Corporations are indeed greedy for profits. But greed—a constant—cannot cause price increases (a variable that, by definition, changes over time).

Voter ignorance arises primarily from the insignificance of individual votes. This powerlessness is also problematic in its own right. Voting is often held up as the ultimate expression of political freedom. But a choice that has only a one in 60 million or even a one in 1 million chance of making a difference is not much of a choice at all. We would not say that a person has meaningful freedom of speech if he or she has only a one in 1 million chance of determining what views she can express, or meaningful freedom of religion if she has only a one in a million chance of determining what faith she wants to practice (if any).

There is no simple solution to the twin problems of political ignorance and the powerlessness of individual voters. But one that has great potential is empowering people to “vote with their feet.” People can vote with their feet between jurisdictions in a federal system, choosing which government policies they wish to live under. They can also do so through international migration. Most Americans either trace their ancestry to such immigrant foot voters, or are immigrants themselves. Foot voting can also occur in the private sector, when people use it to provide services traditionally associated with state and local governments. When people vote with their feet, they make individually decisive choices, not ones that have almost no chance of making a difference. For that very reason, foot voters generally seek out more information and do a better job of evaluating it than ballot box voters. If you are like most people, you probably spent more time seeking out evidence the last time you decided what television set to buy than the last time you decided who to vote for in any election. That’s because the decision about the TV set is one that has a high chance of being decisive, while that at the ballot box has almost no chance. I compile extensive evidence on the informational advantages of foot voting in my book Free to Move: Foot Voting, Migration and Political Freedom.38

There is much that can be done to enhance foot voting opportunities. Decentralizing more functions of government to the state and local level would create more space for policy diversity on a variety of issues and open up more opportunities for foot voting. In recent years, mobility has decreased due to widespread exclusionary zoning, which has made it difficult or impossible to build new housing in response to demand in many places where Americans would like to move—especially the poor and disadvantaged.39 We can break down that barrier by ending exclusionary zoning, or at least curtailing it through a combination of litigation and political action.40

We can also enhance foot voting by leaving more issues to the private sector. Foot voting between private sector organizations—such as private planned communities—can enhance choice and lower moving costs, even as compared to foot voting between jurisdictions in a federal system.41 Limiting the scope of government can also mitigate political ignorance by reducing the range of issues rationally ignorant voters have to pay attention to, thereby ensuring that their limited knowledge is not so overstressed.

Finally, we can expand foot voting and political freedom by breaking down barriers to international migration, thereby enabling millions more people to escape poverty and oppression. For the many people living under dictatorships, foot voting through international migration is the only realistic mode of political choice potentially available to them.

There are limits to the extent to which we can expand foot voting. It is not the only factor to be considered in determining the scope and degree of centralization of government. But much progress can be made at the margins, in breaking down barriers to both domestic and international foot voting. At the very least, the issues of political freedom and voter ignorance should play a much larger role in debates over barriers to mobility than is currently the case. Similarly, foot voting should get much greater consideration in debates over how to address the menace of political ignorance.
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Preserve Democracy by Lowering the Stakes


MICHAEL D. RAMSEY

Democracy depends on the losers. When Thomas Jefferson lost the close race for President to John Adams in 1796, Jefferson accepted the largely ceremonial role of Vice-President and (relatively) quietly prepared for a rematch four years later. Of even greater consequence, Adams narrowly lost that rematch in 1800 and quietly handed the presidency to Jefferson. The foundation of American democracy substantially rests on Jefferson, and then Adams, accepting electoral defeat.

American democracy has only broken down once, in 1860 when Southern elites refused to accept their defeat by Abraham Lincoln and thus precipitated the Civil War. For them, the stakes were too high—as they saw it, the threat to their slave-dependent way of life permitted them no alternative to victory.

Today there is no single issue that, like slavery, is so encompassing as to make losing unacceptable. But increasingly each side in our political struggle is convincing itself that it cannot afford to lose. In part, this may be a function of inflamed rhetoric, amplified by social media, casting the other side as communists, fascists, Nazis, or haters of America. But behind the vulgar, incendiary discourse of our political class, it may also be that the stakes in national politics are indeed becoming too high. There is simply too much power to be won and lost in our national elections.

There’s too much at stake in Congress. It’s common to deride Congress’s inability to act, but Congress now spends over $6.5 trillion ($6,500,000,000,000) annually.42 Congress can, if it chooses, regulate essentially every aspect of ordinary life (or give that power to the President). Congress can make or break anyone’s economic plans with its multitudes of taxes and tax loopholes.

There’s too much at stake in the Presidency. The President has the world’s most powerful armed forces to command, essentially at the President’s discretion. The President has the vast workforce of the federal government, including its law enforcement and regulatory personnel, largely (though not entirely) at the President’s command. As with Congress, there’s essentially no person and no activity the President cannot reach, if the President chooses.

There’s too much at stake in the federal courts. The courts claim power to resolve the nation’s most important social issues, from sexual activity and identity, to firearms regulation, to education policy, and beyond. One might think the courts can and should check the power of other branches of government, but their immense power instead enhances the stakes elsewhere: if judges are powerful, it matters intensely who chooses the judges.

And there’s too much at stake in federal administrative agencies, with their vast regulatory and enforcement powers. They may be beyond the effective control of other parts of government or even of the electorate, again making who chooses them a matter of great consequence.

No one wants—or, increasingly, can afford—to be a loser in this system. To be clear, this is not an argument that there’s too much government (though one could make that case). It’s an argument that government is too concentrated at the national level. The immense power of, and thus focus upon, the national government has eclipsed state and local politics, except to the extent they have become merely reflections of and adjuncts to the struggle for national power.

Nor is this an argument, for the most part, about constitutional law. True, some of the concentration described above results from relaxation of the original constraints imposed in the Constitution. But more, it arises from a widely shared conviction that all problems must have a national solution, and thus all power must go to the single national government—which then becomes the prize in an electoral contest in which losing becomes not an option.

There is not space here for specific recommendations, but these thoughts suggest the broader approach of rededicating ourselves to local government and local solutions. If the national government does not try to do everything, it matters less who controls it. To be sure, some problems, like slavery, call for national solutions, and conflict over them may be inevitable. But national power should not be the default. Jefferson and Adams, and their supporters, could accept defeat because they knew that ultimately the national government mattered relatively little in ordinary life. We cannot, of course, return to that time, but we can look for ways to reinvigorate local politics and local solutions while diminishing our faith in the power of the national government and recognizing the threat that its power poses to American democracy.

December 3, 2025
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Montana Responded to Citizens United. Here’s What We Learned.


STEVE BULLOCK

Understanding where we are requires asking how we got here. The predominant factor undermining democratic governance during my time in office is the U.S. Supreme Court’s 2010 decision in Citizens United v. FEC.43

Fifteen years ago, as Montana’s attorney general, I led a bipartisan coalition of a majority of states, urging restraint in allowing unlimited corporate spending in our elections.44 Overturning cases dating back to the 1970s, the Court held otherwise, granting corporations the same rights as people and asserting (1) that there will be disclosure so that “citizens can see whether elected officials are in the pocket of so-called moneyed interests” and (2) because the spending is legally independent, “the appearance of influence or access, furthermore, will not cause the electorate to lose faith in our democracy.”

More than just corporate spending, Citizens United opened the door to the rise of unregulated “dark money”—groups that spend unlimited amounts of money to influence our elections, without disclosing who is footing the bill. These groups hide behind various forms of corporate organization and tax status, and names that tell us nothing about who they are, what they believe in, and where the money comes from—all while living out of a P.O. Box in Washington D.C.

In the first major challenge two years after Citizens United, by a 5–4 decision, the Court summarily discarded a century of Montana law protecting our elections and policymaking from corporate corruption.45 Writing for the dissent, Justice Breyer read into the future, observing that our state’s long experience with outside spending, “like considerable experience elsewhere since the Court’s decision in Citizens United, casts grave doubt on the Court’s supposition that independent expenditures do not corrupt or appear to do so.”

The rise in outside and undisclosed spending parallels the erosion of democracy. In 2008, individuals, parties and groups spent $168.9 million in federal races to advocate for or against presidential candidates.46 In 2024 independent expenditures in federal races were approximately $4.4 billion, with over $1.9 billion in undisclosed spending.47

Outside money not only impacts our campaigns, it impacts what comes out of Washington. Big companies and special interests don’t spend out of the generosity of their big corporate hearts. Members of Congress are now willing to say the quiet part out loud: legislation is passed to keep the campaign dollars flowing.48

And unlimited spending also impacts trust in our institutions of government. When people no longer believe they have a shot at influencing elections and the activities of representative democracy, if they believe their voice doesn’t count because it’s not backed by an unlimited bank account, trust in government disappears.49 And when trust in government disappears, it gives rise to the dangerous discourse and divisiveness we’ve seen everywhere from Washington D.C. to our Facebook feeds. Government becomes the enemy instead of a partner in improving our lives. Divisions become deeper, with each side more interested in placing blame for what we have become, rather than working with and inspiring each other to be better.

Even under Citizens United, we can curb the influence of outside money and help restore Americans’ belief that government can work for them, not the corporations and special interests.

First, let’s end dark money. As governor, I worked with Republicans and Democrats to enact one of the most stringent campaign finance disclosure laws in the country, requiring dark money groups to report all contributors and spending occurring within 90 days of our elections. Dark money stayed out of our state elections, and the Supreme Court rejected a request to declare our law unconstitutional.50 Similar anti-dark money provisions passed the U.S. House in 2021.51

Even if Congress won’t act, the next President can. In 2018, I signed a first-in-the-nation executive order requiring government contractors to disclose all the ways they are spending or contributing to impact our elections.52 There is no reason this can’t be done at the federal level.

And when it comes to corporate spending in our elections, the very existence and powers of corporations are set by state law. To curb corporate corruption of our democracy, we need to start looking to the corporate codes, not just the election laws. Once again, Montana is in the lead in charting this path.53

The success we’ve had fighting this fight in Montana—a state that voted overwhelmingly for Donald Trump—is proof that Americans, regardless of political party, support fixing a broken system. Our American democracy depends on us doing so.

February 10, 2026
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Building a Multiracial Democracy


SPENCER OVERTON

We often talk about American democracy as if its greatest challenges were in the past—Philadelphia in 1787 or Selma in 1965. But the real test lies ahead. Within twenty years, no racial group will be a majority in the United States. Yet our governing structures, laws, and political incentives remain built for a very different country. The core problem of our time is that our democracy is still designed for the America we were, rather than the America we are becoming.

The original Constitution did not imagine a multiracial democracy. It subsidized race-based slavery,54 and left voting qualifications to states—nearly every one of which restricted or would eventually restrict voting to white males. The Constitution also left citizenship to Congress, which in 1790 limited naturalized citizenship to “free white persons.”55 Later Supreme Court decisions and immigration laws reinforced that racial order by denying birthright citizenship to Indigenous people and barring virtually all immigration from Asia.56 These immigration maneuvers constricted who was let into the country, effectively gerrymandering the nation’s racial composition to secure a white political majority that persists to this day.

In the 1960s, the United States took deliberate steps to dismantle this unfair foundation. The Voting Rights Act of 1965 outlawed discriminatory voting practices,57 and the Immigration and Nationality Act of 1965 prohibited racial discrimination in immigration and repealed racial quotas that favored Northern and Western Europe.58

The results for multiracial democracy were transformative. In 1960, 75 percent of immigrants in the U.S. came from Europe; today, only about 10 percent do.59 People of color have grown from 15 percent of the population in 1960 to 41 percent today,60 and projections show that no single racial group will be a majority by 2045.61 Fewer than 3 percent of U.S. House members were people of color in 1960;62 now nearly 30 percent are.63

This demographic transformation, however, has provoked a backlash that now defines our politics. Race is the most powerful demographic factor shaping political behavior64 —more predictive than income, gender, age, or religion. Political scientist Ashley Jardina has shown that 30 to 40 percent of white Americans now identify strongly with their racial group and are motivated to protect its collective status.65 Cultural anxiety has increasingly eroded support for democratic norms for many. As Jardina and Robert Mickey observe, some white Americans’ rejection of democratic principles “is rooted, at least in part, in a rejection of racial pluralism.”66

This dynamic—an increasingly diverse nation colliding with an entrenchment-minded faction—is a defining challenge of American democracy in the twenty-first century.

Today, the central goal of the law and policy of democracy should be to facilitate a well-functioning, racially inclusive democracy—one that respects identity and individual autonomy, facilitates power sharing, and creates incentives for cross-group engagement and coalition-building. Such a system would reward leaders who embrace demographic change rather than those who cling to shrinking bases of support by stoking resentment or manipulating election rules.

That requires rethinking our basic electoral structures. For example, the winner-take-all, loser-gets-nothing electoral system we inherited from Britain allows politicians to manipulate district lines to entrench themselves and make some votes more powerful than others. Due to gerrymandered districts and low-turnout primaries, about 8 percent of eligible voters effectively choose approximately 83 percent of the U.S. House.67 These distortions will only deepen if the U.S. Supreme Court continues to weaken the Voting Rights Act. In contrast, proportional representation68 —in which a group’s share of votes equals its share of seats in the legislature—is used successfully in many democracies. If adopted in the United States, proportional representation would reduce the influence of gerrymandering and foster fairer representation and power sharing among diverse groups.

Similarly, artificial intelligence will profoundly shape democratic life. If governed well, AI could expand participation by improving language access, reducing administrative burdens, and helping communities organize.69 If governed poorly, it could entrench bias, homogenize discourse, and spread disinformation.70 The question is not whether we will use AI, but whether we will design and regulate it to serve pluralism rather than hegemony.

To be sure, racial and political polarization are real challenges, and they should not be ignored. But addressing polarization should not mean silencing difference under the banner of mandating assimilation or “colorblindness.” Suppressing culture and identity in the name of unity only perpetuates a tradition of conquest that has plagued the United States since its founding. Instead, we should aspire to what political theorist Danielle Allen calls “difference without domination”—a system that protects identity and pluralism while enabling cooperation on shared challenges.71 In a pluralistic society, democracy depends on building bridges—institutions and relationships that connect people across lines of race, ethnicity, culture, and religion—that help Americans see one another as partners rather than threats.

The American project was never static. The 1780s Framers built a republic for their time. The Reconstruction and Civil Rights generations redefined it for theirs. The question now is whether we can design one that works for ours—a multiracial democracy worthy of the nation we are becoming.

December 18, 2025

Spencer Overton is the Patricia Roberts Harris Research Professor and the Founder and Faculty Director of the Multiracial Democracy Project at George Washington University Law School.









Making Civil Society Great Again to Protect Elections


RICHARD L. HASEN

When Americans go back to the polls next November, their votes will determine which party will control the U.S. House and U.S. Senate, today both narrowly controlled by Republican majorities.72 The stakes in these midterm elections could not be higher because at issue is whether Congress is likely to act as a check on the actions of President Donald J. Trump. With continued Republican control, an essential part of the “checks and balances” built into the U.S. congressional system seems unlikely. With Democratic control of the House, a third impeachment of Donald Trump seems possible, even likely.

Perhaps for this reason, Trump has taken unprecedented steps to influence the conduct of the 2026 midterm elections, and to cast doubts on any Democratic victories. He is trying to limit the use of mail-in ballots and require documentary proof of citizenship before people can register to vote.73 He has put election deniers in key positions of power, telling his supporters that “DEMOCRATS…CHEAT AT LEVELS NOT SEEN BEFORE,” promising to sign an executive order aimed at “MASSIVE VOTER FRAUD” in order “to help bring HONESTY to the 2026 midterms.”74 And he could well send troops into American cities with large minority populations come election time.75

Trump has no power to do much of what he wants to elections under the Constitution, which leaves the administration of elections to states and localities, subject to congressional override.76 But it may be Trump’s use of soft power on election officials, rather than any executive order, that is the most dangerous. As NYU’s Bob Bauer put it, Trump is preparing to subject state and local election officials “and through them the system with its built-in partisan features, to severe pressure, and he will have federal law enforcement at his command for this purpose.”77

What can be done? As I explained more fully in an August guest commentary in the New York Times, states, the courts, and ultimately the American people must serve as the bulwarks against election subversion.78 In this follow-up post, I want to explore more deeply what the American people can do, and what it means when I wrote in the Times that to “keep us from sliding further into autocracy, it is civil society we must make great again.”

American elections are hyperdecentralized and fragmented. Federal law controls some things about how elections are run, but administration is mostly a local matter, with states designating counties or other smaller units to actually run elections. It falls to election administrators and local boards, some of whom are chosen on a partisan basis, to do things like assuring there are adequate procedures protecting the chain of custody of ballots, choosing the most suitable voting machines, and setting rules for resolving challenges to ballots or voters.

These local administrators and bodies are the front line of defense against efforts to subvert election results. Subversion can happen in a number of ways including by changing voting rules to disenfranchise classes of voters, accepting non-meritorious challenges to ballots in close elections, closing or moving polling places to make it harder for people to vote, allowing federal officials near or into polling locations in ways that can intimidate voters, and much more.

Election administrators are professionals, and most are imbued with a deep commitment to free and fair elections. Partisan boards can be more of a mix in terms of their commitments. But both administrators and boards might succumb to pressure to bend or break election rules if Trump himself directs or endorses such interference in the Orwellian name of protecting “election integrity.”

The solution is to rely on civil society. Community leaders—including business people, religious leaders, and educators—need to clearly and repeatedly call for transparency and a commitment to free and fair elections. Everyday people should be aware of decisions being made by state and local election administrators and boards, attend public meetings of these bodies, submit public comments, observe election procedures, and let everyone in charge know that anything short of free and fair elections is unacceptable.

There are many weaknesses to a decentralized system of running elections. But diversity can be our strength in thwarting subversion, provided there are enough people from across the political spectrum and across the country who will reaffirm our deep commitment to safe and fair elections.

November 20, 2025
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The Slender Reed of “Norms”


FRED MARTIN

The only thing more surprising than the recent spate of busted “norms” is that the proper functioning of our political system is dependent on norms. Officeholders obey unwritten customs out of either a sense of duty or a fear of public shame. But if a leader is neither virtuous nor fearful, they will do whatever they want.

Premodern republics carefully regulated magistrates. Capital punishment for staying beyond the expired term was not unusual. In Florence merely engaging in political organizing almost became a capital crime. A podestà who violated anti-corruption rules, even socializing with elite families, faced severe financial penalties. As Machiavelli wrote, “A city based on good laws and good orders has no necessity, as have others, for the virtue of a single man to maintain it.”79

By contrast our system banks a lot on presidential virtue. Exactly why is unknowable but probably because the Founders thought it unlikely a scoundrel would make it to the Oval Office past the deliberative selection process they created. But it hardly matters why. Guardrails are missing, and when virtue or fear is also missing, we have presidents selling pardons to benefit themselves; starting wars on their own, notwithstanding the declaration power reserved for Congress; and taking personal charge of criminal prosecutions. Jefferson thought it his right and duty to supervise Aaron Burr’s prosecution. Law enforcement is an executive function, and the Constitution says, in Gouverneur Morris’s unambiguous language, “The executive Power shall be vested in a President of the United States of America”—full stop. In their recent opinion, the Supreme Court cited that sentence when deciding that a president has “absolute immunity” for crimes committed while exercising his core duties.80

Now that the office is a legalized perch for strongmen, we need to shift our dependence from old norms to new laws. It is time to reconsider the Constitution’s vast grants of presidential power: pardon, war-making, administration of justice, and more. And while we are at it, we should consider two other areas, too.

First, presidential selection. The nominating system is a shambles. Primaries, staged in sequence and utilizing plurality wins, produce random results. Good candidates drop out after a few losses, others advance through the sequence, and because of plurality wins one never knows if the right persons are dropping or advancing. As the Marquis de Condorcet showed, in a multiple-candidate field plurality wins are as good as a throw of the dice in producing a winner who is the most preferred candidate.

Nominating could be changed without a constitutional amendment. Not so the electing phase. Originally the system was designed to have two stages: first nominating by electors then election by the House of Representatives. The Twelfth Amendment kept some features of the design (organizing votes by states) but eliminated others (each elector’s double vote). The result is a dysfunctional, unintended hybrid, part anchored in states and part in popular votes, which is why the winner sometimes does not attain a majority of popular votes (one third of elections) and sometimes is not even the popular winner.

There are plenty of ways to fix the system, but the main goal (if we keep the presidency at all) would be to make presidential selection either more deliberative or more popular but not stumble along with the ill-fitting combination we have.

Second, it is time to think seriously about the litigious, partisan method by which we fill offices. Elections can plainly lead to disaster: Mussolini (April 1924), Hitler (July 1932), Hamas (January 2006). Yet we do not permit these appalling outcomes to bring into question the wonderfulness of elections; such is the tyranny of the familiar.

Cassandras have appeared. In 1943, Simone Weil pointed out that majority rule and democracy were not “good in themselves” but a means to an end.81 The end is justice, and if the means don’t lead there the means must be changed. The unjust rule of a democratic nation, Weil wrote, is not superior to the unjust rule of a single individual.

Abraham Lincoln made the same point debating Stephen Douglas. Douglas argued popular sovereignty should decide slavery. What could be more American? he asked. Lincoln said the issue is a moral one. Slavery is either a good thing or a bad thing, and if it is bad, democracy can’t make it good. When Missourians voted for slavery, Douglas and his supporters shouted “‘Hurrah for democracy,’” Lincoln mocked. The idea that we could vote our way out of the slavery crisis was, said Lincoln, “a living, creeping lie.”82

Premodern republics were skeptical of simple elections. Many used extensive nominating to involve critical constituencies then barred political organizing to stop a faction or strongman from capturing government.Many used a lottery either in the first stage to choose nominators or the final stage to choose officeholders. Many used super-majorities rather than majorities (and never pluralities). Nearly all used rotation to preclude professional politicians.

This last problem, the professionals, is destructive. Participating in public affairs was in classical Greece not just a pleasurable feature of life; it was the definition of freedom. It was also widespread (for citizens) in late medieval city republics. In the modern version of democracy, we make 320 million people idle and frustrated so 535 people can be busy and happy.

One need not replicate premodern procedures today. What does matter is coming to grips with the overarching idea of premodern architecture—namely, using procedural complexity to create a government broadly representative of diversity but without campaigns and simple elections as the load-bearing pillars, aiming for less politicized, more neutral government. If we continue delegating the formation of government to the ambitious and their combative campaigns, we are dooming ourselves to division.

What is to be done? There is no alternative to writing a new Constitution. Philanthropies and academe should organize mock constitutional conventions peopled by historians, lawyers, political scientists, retired politicians, and community leaders, among others. After the mocks, a real one (or several) must follow. Some people may resist reform, but eventually they will be brought around. For if “norms” are insufficient barriers to a strongman from one party, they will be insufficient to a strongman from another. Out of self-preservation, across parties we need to put our heads together, and soon.

March 10, 2026
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The Need to Reimagine the American Election System of the Future


BENJAMIN L. GINSBERG

It’s time to be truthful about the current state of American elections, a venerable institution foundational to our form of government, currently the subject of an unprecedented onslaught against its accuracy.

The reality is that the system is reliable at present, but it is creaky. It needs innovation to keep up with technology. More than anything else, it needs reimagining and a vision for the future rather than the incremental refinements it now receives.

The system works just fine, for now. Despite the overheated political attack rhetoric, no concrete evidence of systemically unreliable election results has been produced. None of the over 100 lawsuits filed before the 2024 elections alleging serious flaws yielded an iota of evidence, nor a contested election.1 Nor did any of the 64 post-2020 election cases challenging the presidential outcome turn up evidence of the alleged systemic fraud.2

Yet those who have administered an election or kicked open the hood in a post-election recount, contest or audit know there is need for improvement. All the political tumult should serve as a catalyst for a long overdue reimagining of the election system to produce a blueprint for the future.

Many of the current system’s fundamentals have not been comprehensively reimagined since its creation more than 200 years ago. We had 13 colonies, much less than universal suffrage and only a handful of people who cast ballots. Its foundation is a two centuries’ old policy choice that elections should be run at a very local level. That has yielded such uneven growth that there is not even universal agreement on the number of actual voting jurisdictions in the country (all agree the number is above 8,000 but estimates have ranged to over 10,000).3

Having so many jurisdictions guarantees, if for no other reason than human nature, inconsistencies for voters in different jurisdictions. Those differences in personnel, systems and equipment naturally give rise to questions of fairness and equal protection.

Yet one size does not fit all in elections. Heavily populated urban and suburban areas should not always have to operate the same way as small towns with different populations and population densities. The number of polling places and hours to vote can and should vary. Voters in different states elect legislators who can and should make policy choices based on their own states and jurisdictions’ needs. But more in-state uniformity would go a long way to ensuring equal opportunities while recognizing principles of federalism. That might include a discussion in some states about reducing the number of jurisdictions with control over elections. And it should include whether states require their jurisdictions to use the same voting equipment to provide equal opportunities for all voters.

The vision for the election system of the 2040s can take many different forms. In addition to exploring the benefits of in-state consistency, central topics for reimagination would include:


	The design of future voting systems and how and where voters should cast their ballots, with an examination of whether internet voting can be made sufficiently secure for states to entertain its use.

	How to ensure a steady funding stream to incorporate technological improvements that can be used in the casting, counting and certification of votes.

	Research and development projects that will design modern vote casting and tabulation equipment and methods of best maintaining the voter rolls. Current equipment has not kept up with technology, in part because of the localized administration system and in part because of insufficient and episodic funding.

	The United States is a mobile society and voter rolls are not systematically and uniformly kept accurate. Coordination between the 50 states in checking their rolls to prevent dual voting registrations and voting is needed.

	The redesign of polling place locations and layouts to help with efficiency and uniformity.

	As cyber threats grow and artificial intelligence becomes integrated into all facets of life, the election system needs better cyber protections.



Today’s elections are reliable but the onslaught against them should provide a catalyst for imagining what they should look like in the future. The bottom line is that putting on elections is a real time challenge and the status quo or even incremental changes to the current system will not result in a system sufficient to engender the needed reliability for elections in 20 to 30 years.

October 29, 2025
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Competitiveness Is the Key to Meaningful Redistricting Reform


DAVID FROOMKIN AND IAN SHAPIRO

Redistricting might seem like a strange place to look for optimism about democratic institutions. We are in the midst of a partisan gerrymandering war—kicked off by Texas in response to pressure from the White House—that is contributing in no small part to the degradation of American democracy. In the immediate future, congressional representation will likely become more distorted than it has been in recent memory. But it is far from clear that a return to the status quo ante would be optimal, and the gerrymandering war has raised the profile of the problem. In a few years there might either be federal legislation adopting a uniform approach to redistricting or at least a state-level backlash. Either is a plausible pathway to widespread adoption of independent redistricting commissions. Indeed, mandating that states adopt independent redistricting commissions was an element of Democrats’ abortive democracy reform agenda in 2021, and it will likely be part of a democracy reform agenda for 2029.

American democracy is in tatters. Many of its institutions have proved brittle. But some are easier to reform than others, and some reforms offer more bang for the buck. The redistricting process deserves particular attention, because it is enormously consequential for the health of democracy and also amenable to reforms without constitutional amendment—including through the passage of federal legislation under Congress’s Elections Clause authority. Reforming redistricting also poses less of a threat to the dominant parties than more far-reaching electoral reforms, such as a transition to proportional representation. Indeed, establishment figures in the dominant parties might themselves have an interest in redistricting reforms that reduce the system’s vulnerability to hijacking by extremists.

Substantial redistricting reforms have occurred at the state level in recent decades—although the emerging gerrymandering war threatens to roll back that progress. In particular, many states have moved toward independent redistricting commissions. Independent commissions have the potential to sideline politicians who might seek to draw maps that frustrate the interests of voters. But simply establishing a commission is not a panacea, because there remains the crucial question of what criteria the commission will use. Indeed, many commissions rely on the same criteria as legislatures traditionally have used, either because they are instructed by law to do so or because they are conscious of the need to draw politically palatable maps. When a commission’s map must be approved by the legislature, for instance, the commission will take lawmakers’ preferences for incumbency protection into account. In drawing maps, legislatures tend to prioritize incumbency protection, resulting in the creation of a large number of safe seats. When commissions follow suit, they undermine the potential benefits of the commission model.

The proliferation of safe seats is bad for democracy. The ultimate consequence is a dysfunctional legislature that fails to act on issues of mainstream concern. There are two main reasons. First, safe seats undermine electoral competition. In a safe seat, electoral challengers outside of the majority party have little chance of winning an election. The absence of competition means that members of the majority party have little incentive to perform well. When incumbents’ reelection does not hinge on delivering policies that are broadly popular, incumbents can instead shirk their responsibilities and focus on symbolic appeals to their core supporters. Competition is also how a democracy identifies which agendas deserve to be pursued. Americans need clear choices between alternative programs in order to judge whether they are being well-served by their representatives. Second, safe seats facilitate extremism. In safe seats, politicians are more responsive to a partisan base than to the views of the statewide (much less nationwide) electorate.

The dominance of safe seats is a result of a particular philosophy about representation. The dominant approach to redistricting aims to give representation to discrete constituencies. As a result, districts tend to represent either predominantly urban or predominantly rural voters. In order to win in these geographically-segregated districts, politicians must take positions far from that of the median voter. Even when redistricting does not prioritize incumbency protection, geographic segregation tends to create culturally and politically homogeneous districts. These kinds of districts reward politicians for making sectarian appeals rather than advancing encompassing policies that benefit voters broadly. Districts constructed to include a more pluralistic cross-section of the population would encourage politicians to appeal more to mainstream opinion and to deliver policies that advance widely shared interests.

Rather than using criteria that produce geographically and culturally segregated districts, carving up a state into safe Democratic and Republican seats, it would be better for mapmakers to prioritize drawing competitive districts. The following maps illustrate the difference between the prevailing geography-based approach and an alternative competitiveness-based approach.

On the left is Arizona’s current congressional map, which largely segregates urban and rural constituencies. On the right is an alternative map that would maximize plurality within districts. This competitiveness-oriented map follows the principle that each legislative district in the state should contain a microcosm of the diversity of the state. (This particular map is the result of maximizing average income diversity across districts.)


[image: Two maps of Arizona side by side, shaded by income level. A color scale at the bottom goes from red to dark blue. Dark blue lines outline different district boundaries drawn across the regions.]


Plurality is the key to accountability. Democracy should reward politicians who deliver popular, broad-based policies. Diverse districts force politicians to appeal to the mainstream of state opinion, rather than to an unrepresentative subset. Balkanized districts, by contrast, encourage grandstanding, sectarianism, and extremism.

December 15, 2025
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The Case for a National Primary Day


ROBERT G. BOATRIGHT AND CAROLINE J. TOLBERT

When America adopted primary elections, primaries were hailed as a way to give the public a say in choosing our leaders. Today, fewer than twenty percent of Americans vote in primaries. Primary voters are unrepresentative of the population, registered voters, and even the other members of their parties. Turnout of younger people is extremely low. Turnout fluctuates wildly, depending on whether there is competition in high-profile races.To improve primaries, we must increase the participation, representativeness, and consistency of primary voters. The best way to do this is to hold all congressional and state primaries (though not necessarily presidential primaries) on the same day: a National Primary Day.


Consequences of a National Primary Day

Primaries for state and federal office are spread across eighteen dates from March to September. If all primaries were held on the same day, people would know when to vote. A single-day primary would also attract more national media coverage. People would know there is a primary even if they knew little about their local candidates. A national primary would also simplify mobilization efforts by parties or interest groups. An organization seeking to increase turnout by a particular demographic group or to highlight the salience of an issue could engage in a nationwide campaign or publicize lists of endorsed candidates. These effects would be felt the most among lower propensity voters, who tend to be younger, less wealthy, and less ideologically extreme than today’s primary voters. The primary electorate would look more like the American population.

There are many secondary effects from having a single-day primary as well. A single-day primary would limit the power of organized interests. The sequential nature of contemporary, low-turnout primaries gives undue power to groups that have sought to encourage extreme candidates and to selectively “primary” incumbents. An increase in turnout would make it more likely that primary victories would be a consequence of voter mobilization, not voter inattention. When primaries do yield unexpected results, we would understand these outcomes in the context of all of the year’s primaries, not as harbingers of what might take place in primaries later in the year.

A single-day primary could also improve lawmaking. Congress could adjourn for a few weeks before the national primary, allowing members to return to their districts to campaign. Incumbents facing opposition should not have to choose between campaigning and doing their jobs, and a closely divided Congress should not have to schedule votes around the idiosyncrasies of state primary dates to pass crucial legislation.



How a National Primary Day Might Be Established

There are three ways a National Primary Day might be established. Congress could pass a law establishing a national primary, it could offer financial incentives for states to hold their primaries on a designated date, or states could agree among themselves to move toward adopting a shared primary date. Even if not all states chose the same date, the effects of clustering are likely also to be beneficial.

At least for now, there is bipartisan support for the idea of a National Primary Day. In a 2023 survey, seventy percent of U.S. adults nationwide expressed support for a one-day national primary.4 Unlike most other primary reform proposals, there were no differences in responses according to state primary type, level of political interest, or partisanship.



Making Primary Day Meaningful

Americans are more skeptical about democracy than at any point in our lifetimes. Some organizations have proposed ways to make Election Day more of a civic holiday, to make it an event we celebrate, not something we dread. Establishing a National Primary Day is an even better way to do this. General elections will remain a source of anxiety as long as the nation remains as polarized as it is today, but a National Primary Day can be a civic celebration. The parties will not (yet) be competing with each other. Some candidates will lose, but the parties will not. A National Primary Day can be a celebration of democracy.

Although the direct primary has not always lived up to its initial proponents’ hopes, by creating a National Primary Day we can still use primaries to improve our democracy.

October 30, 2025
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Too Much to Ask: Voting Reforms Can Only Do So Much


BRADLEY A. SMITH

“Americans are more polarized than ever,” says Professor Sean Westwood of Dartmouth’s Polarization Lab. More than 40 percent of Americans believe a civil war is at least somewhat likely in the next decade.5 Trust in government to “do what is right” has hovered at record lows since 2011.6 Satisfaction with “the way democracy is working in this country” dropped to 28 percent in 2023, the lowest since Gallup began asking the question in 1984.7

These trends have coincided with an era of remarkable change and experimentation in virtually every aspect of how Americans vote.

For example, prior to the 1970s, primary elections were a minor part of our system, especially for the president. The first “top two” primary did not emerge until 2008.

No-excuse absentee voting first appeared in California in 1978. Today, it is offered in 42 states. The first state to conduct all mail elections was Oregon in 1998. Today, eight states conduct elections entirely by mail.

Early in-person voting, offered for just one week, began in Texas in 1988. It was utilized in just 7 states as recently as 1996. Today, forty-seven states offer early voting, with ten providing at least 5 weeks of early voting.

No state used drop boxes before 2000. The first state to require a government-issued photo ID was Indiana in 2006.

Only after 1964 did we require legislative districts to be equally populated, hindering recognition of geographic, ethnic, and economic communities in the districting process. As late as 1991, no state had a non-partisan redistricting commission. Today, seven do, with efforts underway to adopt such bodies elsewhere.

Abandonment of our traditional “first past the post” system in favor of Ranked Choice Voting is the new rage amongst “good government” types.8 Meanwhile, eighteen states have signed a “national popular vote” compact intended to circumvent the 237-year old Electoral College. There are lobbies for paper ballots and other reforms.

Behind all this “reform” is the notion that if we could just perfect voting, we would cure what ails our political life—or at least assure that the popular will is accurately ascertained and translated into policy. But as far back as 1951, Nobel Prize winner Kenneth Arrow demonstrated that it is impossible to design an electoral system that fully and accurately captures the preferences of the electorate. “Arrow’s Theorem,”9 has never been successfully challenged. Six years after Arrow, economist Anthony Downs demonstrated that most voters necessarily lack the incentives to become well-informed on issues and candidates.10 Efforts to solve our political problems through reform of voting procedures simply place a greater burden on voting than it can handle.

Though arguably the most important structural element of American government, voting is hardly its only or even dominant feature. Separation of powers, federalism, enumeration of limited powers, and bicameralism are crucial elements of the system. All have been allowed to atrophy. Indeed, changes to voting procedures and electoral practices are often promoted with the claim that they will overcome these other Constitutional features, creating a more “responsive” government, allowing slim majorities to run roughshod over the remainder.

Americans vote more than any other nation, yet voting is still something done, at most, once every few months. Our political and civic life doesn’t begin with voting: It ends with voting, after we have agreed on how to resolve our political disputes peacefully, and created a climate of tolerance for ideas, respect for differences of opinion, and compromise and consensus as virtues. Our commitment to “democracy” is demonstrated less by our voting than by Kiwanis, Junior League and other service clubs; by our civic engagement through churches, Little League, and non-partisan education, and by how we treat each other online and on a daily basis. When these foundations of democratic life decline, there is little that changes in voting procedures can do to fix the problem.

In fact, constant tinkering with the electoral system is harmful. Every change to voting and electoral rules has potential partisan consequences, and many are promoted with specifically partisan goals. Even sincere reform advocates rarely promote changes that appear to reduce their political power. Unsurprisingly then, reform has become a perpetual downward spiral: Each proposed change breeds more distrust and partisan rancor.

What ails our politics cannot be overcome by adjusting the rules for voting. The sooner we come to grips with that fact, the sooner we can begin reconstituting a healthier democracy.

October 27, 2025
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America’s Recount Addiction


DEREK MULLER

America has a recount problem. State recount laws too often invite costly, unnecessary delays that undermine confidence in elections without changing outcomes. Losing candidates prolong the contest and sell false hope in fundraising pleas. States should amend their laws to significantly narrow the circumstances in which recounts take place.

A recount is a blunt instrument. It requires all ballots in a state or a district to be re-examined, a time-consuming process.11 A statewide recount can cost the state millions of dollars at a time when election officials are already exhausted from having run an election. And in the contemporary era, the canvass of votes is highly accurate. Optical scan machines are extremely accurate at tabulating votes on hand-marked ballots.

Recounts rarely change the outcome of an election, and it only happens in the closest of contests. In a recount, errors tend to be equitably distributed between candidates. That means both candidates tend to gain or lose votes during the recount. Only if the losing candidate can systematically gain votes can the losing candidate win. And those circumstances are rare.

The result didn’t change when Bob Casey dragged out his loss in the Pennsylvania election in 2024 after he lost by 0.22 percentage points.12 Nor when Donald Trump sought a recount in 2020 after losing the presidential election in Georgia by a similar margin.13 In fact, it’s almost impossible to find a recount change a result—and when it does, it’s because the margin is less than 0.1%.

If recounts are unlikely to change outcomes, states should focus on better ways that election systems can ensure accuracy.

One such mechanism is the administrative recount. When an election official detects a problem in a specific location, she can order a hand count in that precinct or county. Michigan employed this device in 2020, when the unofficial results in Antrim County revealed an error in the tabulation machine programming.14 After the error was corrected, a hand count confirmed the results. But the entire state avoided a burdensome recount because of the mistakes in one specific county. And the results can be amended if the administrative recount identifies a mistake.

Another is the audit. Some states randomly choose a handful of precincts to perform a hand tally and ensure that the results match the machine tally. Others use a more sophisticated device, the risk-limiting audit. That audit uses a statistical analysis to determine the number of ballots to check to ensure the apparent winner is the actual winner. The narrower the election, the more ballots are inspected to identify if there are discrepancies that might change the results.

States often have election contest statutes, where a candidate can formally contest the results in court if there was systematic fraud or suppression. This legal mechanism to challenge the results of an election can also occur regardless of a recount.

States should lean on these other devices to ensure the results of an election are accurate, and they should look to reform their recount laws.

First, a recount should only be triggered if the margin of victory is 0.1% of the total votes cast or 10 votes, whichever is larger, or in the event of a tie. This limit ensures that only recounts with a realistic chance of altering the outcome can occur. States like Pennsylvania have a limit five times higher, which sweeps in far more elections—and situations in which the recount is pointless.

Second, recounts should be automatic. Candidates sometimes get blamed for being sore losers when they request recounts. But if the margin is close enough to merit a recount, the law should simply require a recount.

Third, a recount should use the same method as the original count. If ballots are counted by a machine, they should be recounted by a machine. Hand counts are less accurate, more costly, and time consuming. Hand counts instead should be limited to administrative recounts or audits.

By narrowing recount laws and relying on more precise safeguards, states can cut costs, deliver final results more swiftly, and reinforce public confidence in elections.

November 4, 2025
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Fixing Gerrymandering with Political Subdivision Automation


BERTRALL ROSS

Partisan gerrymandering has evolved from a sore to a blistering scab on American democracy.15 Blatant efforts to manipulate districts whenever necessary and for whatever politically self-serving reason are now part of the partisan toolkit that threatens to further distort and erode American democracy.16 The Supreme Court’s refusal to resolve partisan gerrymandering claims,17 the deepening partisan polarization of American politics,18 and a president willing to exploit every partisan advantage have opened the door to a new, corrosive phase in American politics.19 If left unchecked, there is the possibility that politicians will try to gerrymander districts before every election, rather than after each decennial census, to maintain their party’s and their own hold on power.

There is no scarcity of proposed solutions to gerrymandering. The fixes run the gamut from eliminating districts altogether and replacing them with a system of statewide proportional representation to letting a computer draw the lines using human-determined criteria.20 Redistricting commissions are the most broadly enacted gerrymandering solution and the one most commonly offered in response to the current redistricting war.21

However, serious questions exist about whether redistricting commissions can survive as long-term fixes to the gerrymandering problem, especially in contexts of deep polarization. Gridlock and dysfunction plague redistricting commission deliberations, as partisan members of the commissions refuse to compromise with one another.22 Nonpartisan commission members have been accused of being closeted partisans,23 contributing to public distrust in the commission’s work. Members of gold standard citizen-only redistricting commissions lack the competency to draw districts on their own and are prone to capture by experts who can push a partisan agenda.24

There is an alternative way to check gerrymanders that might not only withstand eras of deep polarization but even prevent them. Elements of that alternative check can be drawn from the past. Contrary to the conventional historical story told about unchecked gerrymanders being rampant in the past,25 some U.S. states successfully policed gerrymanders prior to the Supreme Court’s intervention into districting disputes in the 1960s.

Respect for political subdivision lines has historically acted as a constraint on gerrymandering.26 From U.S. independence onward, states drew districts to include the entirety of counties or towns or the entirety of multiple counties and towns (Elbridge Gerry’s famous district, for example, abided by this constraint).27 That practice limited the ability of mapmakers to engage in extreme gerrymandering. Another overlooked feature of past districting practices was that in several states, state constitutions automated the redistricting process by apportioning the number of representatives to each district. That system maintained the political subdivision integrity of larger population counties by apportioning multiple representatives to them and the political subdivision integrity of smaller counties by forcing them to be combined with each other to secure one representative. State actors could not redraw districts, they could only apportion representatives according to the constitutional mandate. The problem, however, was that this apportionment system only loosely accorded with population. Partisan advantage was therefore advanced through the state constitution’s initial apportionment or the failure of legislatures to reapportion as populations shifted from more ideologically conservative rural areas to more ideologically liberal cities.

The Supreme Court addressed the problem of malapportionment through a constitutional mandate of equally apportioned districts in Reynolds v. Sims (1964).28 No longer would state actors be able to secure partisan advantage through malapportionment. But at the same time, the Court gave states permission to ignore political subdivision lines. The Reynolds decision thus opened the door to lawmakers’ expanded use of gerrymandering for partisan advantage.

In the present, there is still a way to counteract both malapportionment and gerrymandering. Most states still use political subdivision lines as a criterion for drawing districts, but one that is subordinated to population equality.29

A better approach would be to make respect for political subdivision lines the primary mandate and population equality the secondary one. That fix would then re-impose an automation feature that effectively counteracted gerrymandering in the past while updating it to pay much more heed to population equality.

Under the political subdivision automation approach, states would be required to draw legislative maps comprised of whole counties and combined whole counties. Those maps would then have to produce the least possible population deviation between the highest and lowest population districts. For counties with small populations, contiguous ones would have to be combined in a way that ensures the least possible population deviation between large districts and small districts throughout the state. For counties with large populations and multiple representatives, states would have two choices. They could require that multiple representatives be elected on a county-wide basis. Or alternatively, they could draw district maps according to intra-county political subdivision lines such as cities, metro areas, or wards subject to the mandate of producing a map with the least possible population deviation between the highest and lowest population districts.

This system should usually produce state legislative maps that accord with the current Supreme Court ten percent limit on deviation between the highest and lowest population districts. But for congressional district maps, the current permissible population deviation of near zero, as a matter of constitutional doctrine, would have to be modified for the system to satisfy constitutional scrutiny. Even if the Court did not change its current doctrine, constraints on state legislative district gerrymandering could limit opportunities for congressional district gerrymandering by producing greater partisan balance in the state legislatures responsible for drawing congressional maps.

The fix I offer is not the first proposal for automated districting. But it comports better with our history, is more transparent, and is easier for the public to understand than others that have been proposed. In contexts of widespread misinformation and opportunities for partisan fomenting of distrust, transparency and understandability will be key for sustainability.

Admittedly, such automation would ignore districting criteria that many, including myself, value, such as competitiveness, respect for communities of interest, partisan symmetry, and even protecting opportunities for racial minorities to elect candidates of choice (a statutory districting criterion the Supreme Court may soon limit or declare unconstitutional).30 But incorporating any of these criteria would add discretion to districting that opens pathways for gerrymandering and the democratic distortions and erosions that it brings. Checking partisan gerrymandering through such automation, therefore, would require sacrifices but they may be worth making.

December 16, 2025
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Pass the First Amendment


PAUL ROSENZWEIG

We could end gerrymandering if we only passed the first article of amendment to the Constitution.

What first article? Therein hangs a tale.

Some readers will know that when Congress first proposed the Bill of Rights in 1789, they sent 12 articles of amendment to the States.31 Only the last 10 were adopted at that time (so our current First Amendment was actually the third article on the list sent to the States). Fewer readers (but still some) will also know that in 1992, 203 years after it was proposed, Article 2 was ratified as the 27th Amendment to the Constitution.32

But what about Article 1? Only 11 States ratified it (12 were necessary), and it has lain dormant since then. But like Article 2, it had no expiration date—so if 27 States were to adopt it today, it would become law. And it would end gerrymandering.

Article 1 dealt with the size of the House of Representatives. It would have required that the House grow in size as the country grew. The amendment would have set in stone a mandate that every representative represent no more than 30,000 citizens.

Over time, the maximum representation would have increased until the country grew to a size that would require 200 representatives—equivalent to 10 million citizens. When the nation grew that large, a final cap would be set such that each Member of the House would represent no more than “fifty thousand persons.”

The original concept behind the proposed amendment was to keep the House responsive to the people it represented. James Madison, for example, thought that the lack of a provision increasing the size of Congress rendered the product “defective.” He contended that to protect the republic and prevent an unrepresentative, oligarchic Congress, the House needed to increase in size regularly, reflecting the country’s growing and shifting population. As Federalist No. 55 put it, the fear was that if the Congress did not increase in size as the country grew, the representatives: “will not possess a proper knowledge of the local circumstances of their numerous constituents [and] they will be taken from that class of citizens which will sympathize least with the feelings of the mass of the people, and be most likely to aim at a permanent elevation of the few on the depression of the many.”33

That sounds familiar. Today, Representatives each have more than 750,000 constituents and seem disconnected from their interests. More troublingly, the creation of a permanent elite representative class seems upon us—and it is to a large degree the consequence of gerrymandering. The “permanent elevation” of a class as leaders is enabled when legislators pick their constituents instead of citizens picking their legislators.

Article 1 would have ameliorated that problem significantly. Had Article 1 become law, then today, with a national population of approximately 347 million, the House of Representatives would have more than 6,900 members. [There is an abstruse argument that a scrivener’s error in the text might reduce this number to 1,600-plus, but let us leave that aside.]

The number would be cumbersome for legislating, to be sure—and that is a strong argument against this proposal. But a potentially stronger positive argument in its favor is that the multiplication of representatives would make cartoon-like district drawing almost impossible.

Consider: Today, Texas has 38 Representatives in Congress. If the amendment were implemented, that number would increase to just over 600. California, likewise, would see its representation increase to approximately 840 representatives. At this level of localization, it would be nigh-on impossible for a malicious legislature to gerrymander out of existence their opposition. Houston, with its more than 2.3 million residents, would have roughly 45 representative districts. Creative gerrymanderers could pack and crack a few of those. But the overall impact would be to make the sort of imbalance we now see in the House redistricting unattainable.

Is it realistic to think that 27 more States will ratify the Article? Probably not—but it is nice to think that it might be possible and that the fever of a polarized legislature can be broken.

December 17, 2025
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A Solution to Many Election Administration Challenges


STEPHEN RICHER

In October 2025, The Atlantic published a doomsday story about how President Trump might corrupt the 2026 midterm elections: ICE agents and National Guardsmen deployed to the streets, litigation to stop ballot tallying after Election Day, the Department of Homeland Security seizing ballot tabulation equipment, and the United States Marines take over the ballots.34

Amazingly, we already have a solution to each threat: cellphone voting.

Now, before you dismiss me as a naive worshipper of technology with no understanding of elections, please know that I previously oversaw elections in Maricopa County, Arizona. I very much appreciate the benefits of hand-marked paper ballots that are unhackable, digitally immutable, and auditable. Few people have spent more time than I have answering questions about allegedly “rigged” tabulation equipment (we used Dominion Voting Systems in Maricopa County—the target of Trump, Rudy Giuliani, Sidney Powell, Fox News, and others).

I also understand the legitimate security concerns with cell phone voting. And I admit that I won’t be the one to solve those concerns. I won’t even be the one to know when they’re solved (I didn’t get my first iPhone until 2011).

But I’m in a unique position to tell you about the many challenges of the current American electoral system and its corresponding fragility. During my time in office, zero skeptics of Maricopa County’s election system had religious awakenings when I told them we used paper ballots and conducted a post-election hand-count audit. And at the same time, we faced scores of new challenges, like men in tactical gear with guns “monitoring” our ballot drop boxes.35 Now, in 2026, only 60% of Americans have confidence that the midterm elections will be accurate and lawful.36

I’m not telling anyone that we should switch to cellphone voting for the 2028 presidential election. I’m not even saying that it should happen by 2032.

But I do think it’s worth itemizing the many election challenges that cellphone voting could solve. That way we’ll have a more accurate cost-benefit analysis than if we only focus, as we have to date, on the liabilities of cellphone voting. And I hope that in doing so, I’ll persuade you to no longer dismiss cellphone voting as a ridiculous idea that shouldn’t be studied. And instead, you’ll join me in celebrating the efforts of cellphone voting innovators—even if cellphone voting is not yet ready for adoption.


The Benefits of Cellphone Voting—Voters

The most obvious beneficiaries of cellphone voting are the voters themselves. No more standing in line. No more worrying about the weather (Arizona has its primary in the summer when it’s 110-plus degrees; Illinois has its primary in March, when it’s still snowing; I’ve participated in both). No more worrying about hurricanes (North Carolina in 2024) or communicable diseases (the whole country in 2020). No more worrying about showing up at the wrong polling location (leading to thousands of provisional ballots). No more forgetting your identification in your wallet that you left in your other car.

About 7.2 million Americans have visual impairments.37 These Americans use a special assistive device at voting locations, or, if voting by mail, they request a braille ballot or large-print ballot. According to the U.S. Election Assistance Commission (EAC), “6.1% of voters with disabilities experienced difficulties reading, receiving, returning, or understanding their mail ballot.” These obstacles diminish with cellphone voting.38

Mobility impairments pose an even larger challenge to voting. Lisa Schur and Douglas Kruse of Rutgers University estimate that 22.1 million eligible voters have mobility impairments, and 20% of those voters reported difficulties with voting in person in 2022.39 According to the EAC, if voters with disabilities were to vote at the same rate as the general population, we’d have about 2 million more votes every presidential election.40

Americans speak over 350 languages. Most jurisdictions are only required to print ballots in one or two languages. But with cellphone voting, there would be no limit to the number of languages accommodated, removing yet another potential obstacle, at no cost to American voters.

Then there’s easily-preventable voter error that causes millions of lost votes every presidential election.41 People pay attention to the presidential contest, sure, but for down-ballot races, overvoting (voting for more options than allowed) and undervoting (accidentally skipping a race) are commonplace. Cellphone voting can remind voters, e.g., that they can only vote for two (but sometimes three) candidates in the Arizona Corporation Commission race or that they skipped the Madison Elementary School District race.

Or consider tribal lands—where it’s often hard to get a mail ballot. Or members of the military deployed to a combat zone in November. Or, but perhaps less sympathetic, a foreign traveler away for the year.

American elections are more accessible than ever. That should be celebrated. But there are still obstacles and inconveniences for many American voters, almost all of which would be solved by cellphone voting.



The Benefits of Cellphone Voting—Election Administrators

Many of the above scenarios also pose challenges to election administrators: running an election during COVID was insanely challenging, and I’d imagine the same could be said for administering an election during a hurricane.

But the benefits to election administrators don’t stop there. And what a wonderful thought! We election workers desperately need relief. Over the past six years we’ve faced death threats,42 bomb threats,43 and avalanches of public records requests.44 Add these to the industry’s long hours and low pay, and it’s no surprise that only 22% of election workers “would encourage my own child to pursue a career in local election administration.”45 That’s down from 41% in 2020.

Consider voting locations (polls) in the present day: for each general election, my home county, Maricopa County, has to secure approximately 250 voting locations. Those locations have to be ADA-compliant. They have to have bathrooms. They have to be big enough to accommodate lots of voting equipment and voters. They have to be open for at least one day, but ideally also all 26 days of early voting. They should be near where people want to vote—close to public transit and major roads. But they shouldn’t skew (even if unintentionally) according to any rubric: racial, partisan, or otherwise. There have to be enough locations (otherwise you’ll have lines). But not too many (otherwise too few staff at each). Oh, and except under special circumstances, those voting locations need to be free to the county (THANK YOU if you’ve ever donated a voting location!).

Now add to that the increasingly toxic environment of politics. In 2024, Kentucky Secretary of State Michael Adams said churches that had normally served as polling places “got fed up and quit” because of the toxicity of today’s politics.46

With cellphone voting, the need for voting locations would go way, way down. The limited number of voting locations would likely serve the few voters who don’t have a cellphone or prefer to vote in person.

So too with recruiting temporary election workers. Every general election, Maricopa County has to hire approximately 3,000 temporary workers to staff voting locations, verify signatures, process ballots, load trucks, count inventory, and tabulate ballots. In some ways, these people represent the best part of elections—humans from all walks of life, coming together to work an election.

But they’re also a major challenge. Background checks to make sure no felons. Hours logged and paychecks distributed. No, you can’t have a bunch of friends who are all of the same political party working at the same voting location. That guy who said he would show up tomorrow at 6:00 AM? He didn’t.

The vast majority of these lightly-trained temporary workers are great. But they’re also where a lot of problems happen. And now—brave new world that we live in—they’re sources of potential insider threats.47

Then there’s the permanent employees. My former colleagues. They’re a wonderful lot, but they’re quitting in large numbers.48 And that’s only going to get worse as a large percentage of election workers (it’s an over-50 field) nears retirement.

The exit of one class of expertise might correspond with needed new experts in cellphone voting. You’d likely need far fewer of these workers, especially fewer temporary workers. Maybe this will allow for healthier salaries and more sustainable hours.

Such a future election job will (I hope) be far better than the present: no more adjudicating stray pen marks from voters, no more handling ballots stained with pasta sauce (at least you hope it’s pasta sauce), no more worrying about overstuffed ballot boxes or late-arriving truck drivers, no more laboring through the night only to have people screaming at you “why don’t we have final results?!” If the state legislature wants to change the instructions last-minute, no big deal. And it’s no problem if there are 15 different ballot propositions—you don’t have to insert another ballot card in every mail ballot when it’s cellphone voting.

What a wonderful world this would be.



The Benefits of Cellphone Voting—Society

Then there are general societal benefits. I’m no environmentalist (drill, baby, drill!), but even I felt guilty that we killed a rainforest every time we ran an election in Maricopa County. According to Runbeck Election Services, one of the largest ballot printers in the country, they use approximately 6,000 miles of paper for presidential elections.49 And that’s just one printer, for one election.

Those paper ballots also cost a lot. So too do the thousands of temporary workers. The United States spends billions of dollars administering elections in even-numbered years.50 And if you ask any election administrator, it should be at least a billion dollars more than what is currently spent. Election administration money typically comes from county budgets, which usually also funds public schools—a funding priority for most Americans. Cellphone voting probably eliminates 75% of the cost of an election.

Cellphone voting would also mean instantaneous results.Anyone who knows elections can already tell you that on November 4, 2026—one day after Election Day this year—none of the following states will have even 90% of their ballots tabulated: California, Oregon, Washington, Arizona, Utah, Hawaii, Colorado (because they’re all 75%-plus vote-by-mail states).51 And this isn’t just a nuisance, it’s a threat to democracy. Many Americans will reasonably lose confidence when they hear that elections in Florida are done, but that the Governor’s race in Arizona is still in question 48-hours after Election Day. This has been studied (“longer-than-expected vote counting time induces a large, significant decrease in trust in the election”).52 And we know that bad actors will use this time period to sow doubt and cause chaos.



The Benefits of Cellphone Voting—Trump proof?

I’ll end where I began: cellphone voting would fix the parade of horribles that many fear from the Trump administration this fall. ICE at polling places doesn’t matter if people vote on their phones. If there are no mail ballots to disrupt, then it hardly matters that Trump might test the independence of the United States Post Office. It no longer matters if Tulsi Gabbard seizes ballot tabulators in Puerto Rico,53 the FBI takes election materials in Georgia,54 or Sheriff Chad Bianco seizes ballots in Riverside, California.55



Conclusion: At Least Embrace the Possibility

Again, I’m not saying we use cellphone voting in 2026, 2028, or even 2030. But the potential benefits of cellphone voting are so significant that we should at least be excited about experimentation within the field. Maybe smart innovators will solve every single security concern. Who knows?

All I know is that I don’t want to be voting by pen and paper in 2050.

April 22, 2026
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Whose Congress Is This, Anyway? Some Thoughts on the Constitutionality of the SAVE Act


FRANITA TOLSON

For the last two centuries, American democracy has struggled to reconcile two sometimes conflicting principles: encouraging robust participation from lawful voters with a desire to make sure those voters meet some ill-defined threshold of worthiness to cast a ballot. This worthiness, or as the Founding generation used to say—virtue—has been qualified over the centuries through a variety of criteria: property ownership, literacy and educational requirements, residency, gender, mental capacity, religion, criminal background, and race, to name a few.

As I show in my forthcoming book,In Congress We Trust? Enforcing Voting Rights from the Founding to the Jim Crow Era,56 Congress expanded its authority during Reconstruction to define this virtue and, by extension, who can be a part of the political community of “We the Voters” empowered to cast ballots in state and federal elections. But much of this authority—from enacting legislation pursuant to the Guarantee Clause of Article IV to expand suffrage at the state level to refusing to seat representatives under Article I, Section 5 who have been elected in races punctuated by racial discrimination in voting57 —has been under-utilized for well over a century, despite an increasing need for congressional oversight that extends well beyond what the Reconstruction Amendments alone have been able to shoulder.58

Importantly, the Guarantee Clause not only imposes an obligation on Congress to ensure that each state in the Union has a republican form of government, but that obligation extends past the point of a state’s initial admission into the Union. Congress has exercised its authority under the Clause to readmit the former Confederate states;59 in exercising its authority under Article I, Section 5 to review the elections of its members;60 and as a basis for passing federal legislation designed to bring states in line with republican ideals (legislation that, importantly, also envisioned some form of ongoing congressional oversight).61 More recently, members of Congress invoked the Guarantee Clause as constitutional authorization for H.R. 162 —legislation proposed in 2021 that would have substantially changed voter registration, redistricting, voter qualifications, and other aspects of federal election administration.

These examples notwithstanding, Congress has generally done a poor job of meeting its obligations to ensure republican government under the Guarantee Clause. Despite the relatively brief push towards democratic ideals during the first and second Reconstructions (as well as occasional proposals like H.R. 1 to make our system more democratic),63 the appetite to limit membership in the political community of “We the Voters” has been and remains insatiable.64 Given our history, we should look at efforts to circumscribe this population with suspicion, especially when such actions happen at the behest of a Congress that has been constitutionally tasked with protecting republican government.

For example, the Safeguard American Voter Eligibility Act (the SAVE Act) would impose a documentary proof-of-citizenship requirement—satisfied by presenting a U.S. passport or birth certificate but not government-issued IDs like driver’s licenses or REAL IDs—to register to vote in federal elections, a stark change from the current system that requires only that voters attest, under oath, to their citizenship status.65 The bill, proposed pursuant to the Elections Clause of Article I, Section 4, passed the House in 2025 but has stalled in the Senate. Critics argue that this change could perpetuate the political disabilities that have been imposed on historically disenfranchised groups, such as the 69 million women whose married names differ from their maiden names on their birth certificates.66 But the impact of the law will be felt more broadly, given that 146 million Americans lack a passport,67 and if one lives in a rural area, the barriers to obtaining the required documentation can be especially burdensome.68 Ultimately, the SAVE Act uses process and procedure as a proxy to disenfranchise many voters who otherwise meet the voter qualification standards of the state and federal constitutions, undermining the concept of majority rule that became key to post-Civil War understandings of what republican government required.

Indeed, the Congress seeking to enact the SAVE Act stands in stark contrast to its predecessor that, during Reconstruction, adopted a constitutional framework that, by design, endorsed a form of republicanism premised on expanding access to the ballot. While many of the criteria that circumscribed the electorate have faded into our collective memories, the Act is proof that others live on in facially race and gender-neutral requirements that continue to make democracy aspirational rather than actual. But, more importantly, the SAVE Act is a clear affront to the constitutional structure that emerged during Reconstruction and arguably should continue to govern our political system. Yes, Congress has broad authority to regulate federal elections under the Elections Clause,69 but this power coexists alongside its obligation to ensure that each state has a republican form of government.

The Reconstruction Amendments, when combined with Congress’s preexisting authority under the Elections Clause and the Guarantee Clause of the original Constitution, gave Congress significant power in the aggregate over state-level decisions that ultimately define the voting electorate. But this power—meant to be exercised expansively and coherently to promote a broad conception of “We the Voters”70 —was supposed to target restrictive and oppressive state voting laws and does not include the authority to impose federal election rules that violate the principles of republicanism that Congress is constitutionally obligated to protect. A Congress that acts to aggressively disenfranchise voters is fundamentally at odds with the Congress envisioned by the first and second Reconstructions.
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Extreme Wealth Inequality Destroys Constitutions


JAKE GRUMBACH

“[F]or where some possess much, and the others nothing, there may arise an extreme democracy, or a pure oligarchy; or a tyranny may grow out of either extreme.” It seems that American society has forgotten this wisdom of Aristotle over two thousand years ago: extreme wealth inequality destroys constitutions.1 It’s time we remembered.

Aristotle was concerned with the extremes of both oligarchy and democracy. The Framers were well aware of Aristotle’s concern as they designed the U.S. Constitution, which would feature democratic elections as well as strong protections for civil liberties, checks and balances, and (probably too heavily weighted) legislative representation for geographic minorities.

But Aristotle could not have anticipated the particular level of top-heavy wealth inequality in 21st century America. It is not the kind of inequality easily captured in a Gini coefficient or in comparisons between the 1% and 99%.2 American wealth inequality is characterized by the very, very top of the distribution. The top 12 billionaires in the United States, most of them in the tech sector, hold a combined wealth of over $2 trillion.3 The pace of wealth accumulation at the top is only increasing. Elon Musk, the wealthiest individual in human history and likely to be the first trillionaire, doubled his net worth in just the calendar year of 2024.4

It is this wealth inequality, combined with a particular technological moment, that has dismantled electoral democracy and the rule of law.

Extreme wealth inequality has destroyed the U.S. Constitution in three ways. The first is campaign finance. Surveys consistently show over 4 in 5 Americans see large campaign donors as a major problem that has eroded their trust in institutions.5 Scholars, who in earlier periods saw evidence of quid pro quo corruption,6 now see a campaign finance system in which the top 100 individual donors contributed over half of all Republican money in the last election cycle—and got much in return.7 The DOGE initiative, which legal scholars argue is a violation of the Appointments Clause as well as Article I of the Constitution,8 is a clear quo for Elon Musk’s self-admitted quid of swinging the 2024 election with his more than $290 million in campaign spending.9

But campaign finance is only one small piece of money in politics. The second way concentrated wealth has dismantled the Constitution is through other direct forms of bribery, and the way that extreme wealth insulates bribers from legal sanction. In recent years, billionaires have ostentatiously showered Supreme Court justices with lavish gifts.10 In exchange for campaign contributions and financial transfers to the Trump family via cryptocurrency purchases, wealthy individuals have received relief from SEC investigations or even pardons.11

Third, concentrated wealth has produced consolidated media and social media ownership, with owners using these firms for partisan rather than profit- or free speech-based ends. The largest social media firms—Facebook (which owns Instagram), Twitter, and TikTok US—are currently or soon to be controlled by Trump-aligned billionaires. The owners of these firms have deep influence over the content that appears on these platforms. Concentrated ownership of traditional media has also left newspapers and TV vulnerable to threats from the federal government for criticizing the regime.

The current technological moment amplifies the threat of concentrated wealth. Top billionaires now derive their wealth not from manufacturing, finance, or even retail (with the Walton family being the wealthiest outside of the tech sector) but from social media, software, and cloud computing. Often dependent on government contracts and controlling intellectual property rather than physical assets, technology firms are extremely vulnerable to authoritarian governance through the threat of politically motivated regulation, licensing, and antitrust enforcement.

The policy solutions to extreme wealth inequality are well-known, but have historically been rejected by conservatives as economically inefficient. In economic terms, conservatives believe policies such as antitrust enforcement, sectoral bargaining in labor markets, and especially wealth taxation have negative externalities. But we now see that the absence of these policies has generated the greatest negative externality of all: the end of democracy and the rule of law in America.

Aristotle could neither anticipate the extent of today’s oligarchic wealth nor the rise of the tech industry, but his prediction about the fate of constitutions under extreme wealth inequality has been borne out.

January 22, 2026
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The Rich as a Democratic Counterweight


JOHN O. MCGINNIS

The complaint about the rich’s untoward influence on democracy rests on a false premise. In a representative democracy, influence is never equal. Citizens are equal in their rights and votes, but they are not equal in knowledge or access to the media. The question is not whether some groups will wield more sway than others. They always will. The real question is whether adding the power of the rich to that of other elites improves political order. In America, it often does.

The rich are not the only group with outsized power in our democracy, and they are unlikely to be the most influential. Journalists shape the short-term agenda through the media. Academics shape the long-term agenda through universities. Entertainers direct cultural currents that flow into politics. Bureaucrats exercise a quieter but constant power over the day-to-day operation of government. This modern clerisy—a term coined by Samuel Coleridge to describe the secular, learned class that he thought would lead democracy—has an enormous advantage in democratic life because influencing opinion is part of its work. And professional influencers are far more ideologically homogeneous than the wealthy.12 The democratic value of the rich is thus not that they should rule. It is that they provide a Madisonian counterweight to a class of professional influencers that would otherwise sway the polity in their own political direction.

Influencing public debate is not their vocation but an avocation they have the independence and resources to pursue. They are also far less subject to ideological gatekeeping than the clerisy. Academics hire academics. Cultural institutions can select for likeness as much as talent. Consumers, in contrast, rarely screen for ideology when choosing a new product or service. The rich thus have far less power than professional opinion gatekeepers to exclude those with unorthodox views from their ranks. Nor are the rich cohesive factions. Entrepreneurs, financiers, and inventors gain wealth through different paths. As a result, they frequently bring distinctive views to public policy. That diversity of perspective helps preserve democracy’s openness to contestation.

The wealthy also serve as a counterweight to special interests. Political scientists have long observed that concentrated groups, such as unions and trade associations, have an inherent advantage over diffuse groups, such as consumers and taxpayers, that, while more numerous, are harder to organize. The rich can amplify the voice of the many against organized interests. K–12 education provides a good example. The public has a broad interest in better schools, but entrenched bureaucracies and teachers’ unions often resist change. Wealthy donors with a wide range of ideological priors have backed vouchers, charter schools, and reforms in traditional public schools. The point is not that one approach must be right in every instance, but instead that the rich widen the range of experiments. They create parallel corrective institutions and thus policy discovery. As John Dewey observed, democracy moves by trial and error. The rich offer more public goods to try and frequently finance measurement of the results.

The deepest objection, of course, is that the rich are an entrenched oligarchy. That fear made sense in static societies where riches were tied to land or monopoly privilege. But it fits our world much less well. America is a commercial republic in which new fortunes arise from new industries and modern technologies. The rich are not a fixed caste.13 The commercial republic mints new wealthy people, and the speed of technological change makes it harder for old wealth to harden into a permanent ruling class. In our age, the wealthy are more often a force against social sclerosis.

In our age of accelerating technology, the rich do not simply create more wealth for themselves. Instead, they help dematerialize the world. As value shifts from scarce physical goods to networks and reproducible ideas, ownership equality becomes a less effective proxy for lived-experience equality.14 For instance, a middle-class knowledge worker today lives far closer to the wealthy than an Oxford don lived to a duke two centuries ago. He carries a vast private library in his pocket. He can summon a ride at the touch of a button. The rich still own more, but what they help create is increasingly shared.

Anti-rich politics is often said to empower “the people.” But it transfers power to other elites, especially those who already dominate universities, media, and administrative institutions.

To be clear, the rich are not the only necessary ingredient in a modern market democracy. They can put useful ideas on the agenda. They cannot, and should not, be the final decision-makers. Like the rest of us, they depend on an inherited framework of institutions and traditions that they have helped create. But the wealthy remain one of democracy’s collaborators. They provide a reserve of independence that checks conformity, a counterbalance against rival elites, and a restless engine renewing our commercial republic.
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Militant Memory and the Populist Rule


ALEKSANDRA GLISZCZYŃSKA-GRABIAS

How we think about the world and—perhaps even more importantly—how we narrate it have a massive significance…This is a fact well known to not only historians, but also (and perhaps above all) to every stripe of politician and tyrant. He who has and weaves the story is in charge.

This passage from The Tender Narrator, Olga Tokarczuk’s Nobel Prize Lecture,15 gestures toward a truth that is at once elemental and enduring: that the power to command a narrative capable of addressing the heart and animating the imagination may ultimately determine whom audiences choose to follow—and, in political terms, whom voters empower. This remains true even when the narrative in question is warped, selectively distorted, or wholly fictitious. Across large swaths of the contemporary world, populist movements have mastered the craft of storytelling, and this phenomenon of populism has been examined here with acuity by, among others,Sadurski,16 Khosla,17 and Singh.18

The narrative motifs that circulate within these stories are repetitive. They include promises of making the country “great again”; tales of ever-present, threatening enemies; and visions of abundance, contingent only upon the correct electoral choice. Many of these narratives draw deeply on mnemonic myths of an “Arcadia lost.” At times, however, this nostalgic impulse assumes a more troubling form: a redemptive narrative that sanitizes, or altogether effaces, the violent dimensions of history, recasting the nation as an innocent victim or a magnanimous savior—never as a perpetrator of harm inflicted upon others. It is one of several strands of Polish populism19 —rooted in mythic self-absolution and affective storytelling—that has proven capable of shaping, and at times decisively determining, electoral outcomes.

This phenomenon is intimately entwined with what might be conceptualized as militant memory20 —a form of recollection that actively defends itself against perceived distortions. Militant memory evidently refers to Karl Loewenstein’s militant democracy, a construct that has become foundational within comparative constitutional scholarship, much of which is attributable to Issacharoff.21 Originally articulated as a response to the totalitarian threat of German Nazism, militant democracy postulates legal and institutional mechanisms designed to curtail the rights and freedoms of actors pursuing anti-democratic agendas. As Loewenstein metaphorically framed it, the democratic polity is confronted with the perennial question: how can democracy defend itself against its enemies, who abuse democratic settings in order to, like the Trojan horse, enter the city?

Transposed into the domain of collective memory, the Polish manifestation of militant memory exceeds the mere criminalization of Holocaust denial or incitement to ethnic and religious hatred. The 2018 amendment to Poland’s Act on the Institute of National Remembrance—widely known as the Holocaust Bill22 —provides a paradigmatic case study in the instrumentalization of mnemonic narratives. Enacted under the auspices of the Law and Justice party, but, importantly, supported across the broad political spectrum, the law sought to “defend” the nation’s reputation by penalizing public statements that falsely attributed responsibility for Nazi crimes to the Polish state or nation. Initially framed as a criminal statute, imposing fines and up to three years imprisonment, it was subsequently attenuated to civil penalties in response to international diplomatic pressure rather than legal critique. Officially, the legislation aimed to rectify offensive mischaracterizations such as the phrase “Polish death camps” used to denote German-operated extermination camps on occupied Polish territory.

Yet, as critics immediately recognized, its broader effect was to constrain historical inquiry into crimes committed by Poles against Jews during World War II, including the Jedwabne Pogrom of 1941.23 In Jedwabne “ordinary people,” unremarkable inhabitants of this small town, murdered their Jewish neighbors under the instigation of German SS, burning them in a barn—a fact meticulously documented by Jan Tomasz Gross. Consequently, Jedwabne today embodies a mnemonic battleground. Ongoing efforts to propagate antisemitic insinuations and to monopolize the site’s symbolic authority illustrate the dangers inherent in the politicization of collective memory. To date, Polish legal frameworks capable of regulating such abuses remain underenforced, leaving this controversy unresolved and the authority over the past itself fiercely contested.

But Polish militant memory is not monolithic; it arises from several intersecting sources. One of these is grounded in a genuine asymmetry: the crimes described in Snyder’s Bloodlands have never been fully incorporated into Europe’s shared mnemonic DNA.24 The European Parliament’s prolonged difficulty in adopting a resolution addressing clearly and decisively both Nazi and Stalinist and Communist crimes reflected a deeper reluctance to acknowledge traumas other than the Holocaust25 —traumas experienced by Central and Eastern Europe, Poland included.26 This deficit of recognition has produced a legitimate sense of marginalization, a feeling of being relegated to a second class of victims. At the same time, more troubling roots of militant memory in Poland are at play. Nationalist feelings—frequently tinged with antisemitism and xenophobia—continue to exert considerable affective appeal among segments of the Polish electorate. Decades of failed social dialogue and inadequate engagement with the past have created a discursive vacuum, increasingly filled by emotional mobilization rather than rational deliberation. And the controversy surrounding Jedwabne may yet prove a decisive test: the memory of the Jews murdered there remains increasingly displaced by narratives that substitute historical truth with antisemitic distortion.27

Cited at the outset of this text, Tokarczuk is a writer of rare moral courage. Her remarks on Polish co-responsibility for the fate of Jews during the Holocaust and for historical crimes against Ukrainians sufficed to unleash a virulent campaign of hatred. She received death threats, was denounced as an “enemy of the Nation,” and branded “a Jew”—a term still functioning in certain circles as a ritualistic insult. These reactions arise from a segment of Polish society that grounds its sense of belonging in insulating the collective from any critical self-reflection. The majority, as so often, withdraws into silence; protest is left to a courageous few.

For nationalist populists, such emotions are not obstacles but resources to be cultivated and intensified. The more difficult question faces the other side of the political spectrum: how to respond to such sentiments? They understand that appeals to historical responsibility, ethical accountability, and a reflective stance toward the “Other” yield scant electoral reward. What is more, in a public sphere distorted by misinformation and narrative simplification, such appeals struggle to gain traction. And yet, the effort cannot be abandoned. Collective memory remains particularly vulnerable to manipulation. Politicians are acutely aware of the fragility of truth and we would do well to be equally vigilant. Any engagement with the past is never merely retrospective; it is inseparable from our present circumstances and profoundly shapes the futures we imagine and construct.
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Democracy and Work


ALAN BOGG AND CYNTHIA ESTLUND

Can a society call itself democratic if its citizens spend much of their waking life subject to the dictatorial control of bosses? Today the question may provoke puzzlement: Why not, as long as the electoral system is in ship shape? But for much of the twentieth century, a critical mass of citizens on both sides of the Atlantic would have answered “no.”

Twentieth-century democratic thinkers were intensely focused on the causes of totalitarianism. Some worried that workplace dictatorships cultivated undemocratic habits and attitudes that would spill into the polity and soften the ground for authoritarian political movements. Others worried that workers’ frustration with dictatorial bosses fostered radical support for socialist or communist alternatives to both capitalism and liberal democracy.

The versions of “industrial democracy” and “industrial citizenship” that took hold in North America and Europe helped to shore up both capitalism and political democracy. Workers won the right to form independent trade unions, to bargain collectively with employers, and to exercise economic leverage through strikes. In some European countries, this was supplemented by enterprise-based works councils and codetermination on company boards.

To be sure, workplaces thus democratized were nothing like the Greek polis. Managers got on with managing, and workers got on with their jobs. But industrial democracy, as embodied in collective bargaining, was the foundation of an implicit social contract for labor. In exchange for a measure of subordination at work and de-escalation of industrial conflict, workers gained economic security, a fairer distribution of resources and power, and a kind of civic respect in the polity. Workers backed by trade unions—in the vivid formulation of republican theorist Philip Pettit28 —could stand tall and look their bosses in the eye without scraping or fawning.

After a good run of several decades, however, those industrial relations structures began to lose their grip in the 1970s. Today just 6 percent of U.S. private-sector workers and 12 percent of UK workers are union members.

Union decline in some ways mirrors the broader decline of “intermediary” institutions of civil society, including political parties and civic and fraternal associations. But union decline has its own causes and consequences. It has contributed to growing economic inequality, and perhaps to the rise of ethno-nationalist politics among working-class voters, both of which threaten the sustainability of capitalism and democracy.29 As for causes, union decline is bound up with a shift of the workforce from foundries and factories to offices and services, and from vertically integrated firms to fissured supply chains.30

Today many workers have neither a boss nor a workplace in their conventional guises.Some workers are hired, fired, and managed by algorithm, and perform “gigs” dealt out through digital platforms.31 Others work remotely, without the face-to-face cooperation and sociability that shared work often entails.32 These trends advance the atomization and disintegration of social life, and pose steep challenges to existing models of union organizing.

Workers still want and need a stronger voice in their working lives. But they will not get that by simply refurbishing the labor institutions fashioned in the 1930s. They need a mix of solutions, including sectoral collective bargaining, worker centers, enterprise-based representation structures, and tripartite labor standards boards. Democratic processes will yield different answers in different jurisdictions, sectors, and occupations, and that will require political creativity and coalition-building (as well as some devolution of labor lawmaking authority to subnational units of government).

For decent and workable solutions to emerge, however, workers must be armed with some basic legal entitlements to expression and association free from governmental and employer interference. Workers should have rights to contest employer power and stand up for their interests both in the polity and at work, and both individually and collectively, whether informally, through traditional unions, or otherwise.33

Those contestation rights cannot be absolute or unbounded, of course. But neither should they be confined to polite disagreement. Workers’ right to contest employer power, including through disruptive means like strikes, is among the basic elements of the old model of industrial democracy that should be vigorously defended, even as many institutional particulars of the model lose traction.

Devising a decent, democratic, and sustainable variety of capitalism will require reinventing “industrial democracy” and “industrial citizenship” for a post-industrial era.34 Much like the twentieth-century invention of those concepts and institutions, their reinvention will have to come from workers and their own associations. A just and stable democratic society requires equitable mechanisms for workers to pursue their collective interests at work. Lacking those mechanisms, workers may come together around causes and leaders far less supportive of democratic values than unions have been.
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Inequality, Collective Power, and Democratic Renewal


KATE ANDRIAS

With each passing week since this essay series commenced,35 American democracy has come under greater threat. Leading political scientists have concluded that the U.S. is now better described as a competitive autocracy rather than a democracy.36 President Trump’s recent attacks on core institutions and violations of the rule of law—from the use of violent force by ICE to the investigation of the Federal Reserve Chair and the threats involving Greenland—were unimaginable even a few months ago.

Yet democratic backsliding does not arise solely from the ambitions of individual leaders. It is rooted in deeper structural conditions. Democracies become fragile, in part, when large segments of the population experience economic insecurity while lacking meaningful influence over political decision-making in the face of skyrocketing economic inequality.37 Under those conditions, faith in democratic institutions erodes, resentment grows and can be nurtured by populist political entrepreneurs in alliance with wealthy interests, and authoritarian appeals based on “us versus them” rhetoric become more persuasive.38 Defending democracy therefore requires not only restoring the rule of law but rebuilding the social structures that allow ordinary people to exercise collective power and achieve economic security.

Over the last several decades, the United States has experienced a dramatic rise in economic inequality alongside a sharp decline in the political voice of working people. Wealth increasingly translates into political influence with extraordinary efficiency,39 as shown so vividly by the wealthiest man in the world using his economic clout to reshape the federal government.40

As Benjamin Sachs and I have argued, one of the most important but least discussed drivers of political (and economic) inequality is the erosion of mass-membership organizations among working people—chiefly, but not only, labor unions.41 For much of the twentieth century, labor unions and federated civic associations, like the American Legion and the National Congress of Parents and Teachers, played a central role in American democracy.42 These organizations aggregated individual voices into collective power, trained ordinary people in democratic participation, and counterbalanced the political influence of economic elites. But increasingly, in the 1970s and 1980s, corporations exploited weaknesses in labor law to undermine existing unions while resisting new organizing efforts. By 2025, unions’ membership had plummeted to less than 6 percent of private sector employees.43 Meanwhile, federated civic associations were gradually displaced by professionally managed advocacy groups—organizations that rely on elite donors and staff expertise rather than broad, participatory membership.44

Without labor organizations and other durable, member-governed institutions, working class political participation has become episodic and feeble. Individuals may vote or protest, but they lack the organizational capacity to advance their economic interests and to sustain pressure on powerful actors over time. Meanwhile, corporations and wealthy donors continue to benefit from dense organizational infrastructures—trade associations, lobbying firms, and political action committees—that ensure their preferences are consistently represented in policymaking. Increasingly these corporations, and especially their leaders, have allied themselves with populist politicians and movements as they have sought to slash taxes and deregulate the economy.45

Where to go from here? As research from Erica Chenoweth and others underscores, mass protest is an essential part of resistance to authoritarianism.46 Sustained, nonviolent civil resistance has been remarkably effective in challenging authoritarian regimes and forcing political change. Such protests are growing within the United States.47

But protest alone is not enough. Successful movements depend on durable organizational capacity—leadership development, resource stability, and institutions capable of sustaining participation over time.

This is where membership organizations become indispensable. They serve as the connective tissue between moments of mass protest and the ongoing work of democratic governance. They allow people to pool resources, develop shared demands, and hold decision-makers accountable across electoral cycles. They also function as “schools of democracy,” training individuals to deliberate, lead, and act collectively.

Crucially, the presence or absence of such organizations is not a natural outcome of culture or technology alone. It is fundamentally shaped by law. Law already structures civil society—often in ways that privilege capital and suppress collective action by the poor and working class. The question is not whether law shapes organizing, but how.

Benjamin Sachs and I have identified a set of concrete legal interventions that can help build durable membership organizations of working people.48 Among them: law can affirmatively grant collective rights to organize; provide sustainable resources by enabling organizations to collect dues through mechanisms such as payroll or rent deductions, cost-shifting, or public subsidies rather than elite philanthropy; protect individuals from retaliation for organizing or protest; and grant organizations the right to bargain over key political and economic goods at the level where power is exercised. Together, these and other legal interventions can make it easier for movements to develop into durable institutions capable of exercising sustained countervailing power.

Labor law, despite its many limitations, provides a powerful illustration of this dynamic. By granting workers the right to organize, collect dues, bargain collectively, and strike, the Wagner Act, passed in 1935, facilitated the growth of unions that not only improved working conditions but also reshaped American democracy.49 During the mid-twentieth century, unions boosted political participation, reduced class bias in turnout, and served as a counterweight to corporate power.

Over time, however, the law’s promise was hollowed out50 —by hostile court interpretations, congressional amendment, weak enforcement, minimal penalties, and a structure for bargaining that became mismatched to the contemporary economy. In addition, from the outset, a racist compromise excluded millions of agricultural and domestic workers from the law’s protection.

Rebuilding democracy therefore requires restoring labor law’s promise by strengthening the right to organize, bargain, and strike for all workers and creating new systems for bargaining at the sectoral level, as well as at the worksite. It also requires extending organizing rights beyond the workplace. While such reform is not currently achievable at the federal level, it should be a top priority when those committed to democracy regain power. In the meantime, progress can be made for workers at the state level,51 as well as for tenants, debtors, and others, by adopting strategies tailored to those contexts.52

To be sure, rebuilding democracy will require a wide range of additional legal and institutional reforms and a great deal of collective effort. But when the opportunity presents, there will be an important choice to be made: We can continue to rely on thin forms of participation while economic power remains concentrated, or we can invest in the collective capacity of ordinary people to govern themselves.

February 9, 2026

Kate Andrias is the Patricia D. and R. Paul Yetter Professor of Law at Columbia Law School, where she directs the Columbia Law School Center for Constitutional Governance and the Columbia Labor Lab. Before becoming a law professor, Andrias served as Associate Counsel to the President of the United States and chief of staff in the White House Counsel’s Office. She also worked as a union organizer with the Service Employees International Union and practiced political law at Perkins Coie.









Competitive Populism


MADHAV KHOSLA

How does constitutional democracy collapse? We have learned that the answer isn’t what we thought it was. Authoritarian moments need not arrive through coups and violence; they can occur through ordinary democratic practices and quiet legal changes. The pattern is now well-known: authoritarian leaders in our age enter office through relatively uncontroversial elections and then slowly create what is effectively a new constitutional order, one with an unconstrained leader and an absolute state53 —and, indeed, one with its own reasons and arguments.54 Even though this much is familiar, we are less certain of what might follow our contemporary political era. Perhaps, in some cases, the answer will be full-blown authoritarianism, like one sees in the case of Venezuela.55 But assume, as Brazil and Poland encourage us to assume, that the authoritarian populist we have in mind loses an election and exits office. In the phase that follows, what form might political life take?

I want to offer one possible answer to this question:competitive populism.56 A generation or so ago, Levitsky and Way focused our attention on the idea of competitive authoritarianism.57 Certain regimes, they suggested, allow for some degree of limited contestation; they allow for competition that is genuine but unequal. The states that invite our focus today, such as Hungary and Turkey,58 share some characteristics with competitive authoritarian regimes, but differ in how they have reconstituted and repurposed traditional institutions.59 Such institutions, from investigative agencies to legislatures to courts, are no longer active—if somewhat managed—possible sites of opposition. Instead, they have lost their credibility in fundamental ways. Moreover, even though their falling into disrepute surely relates to the workings of authoritarian populism, many key institutions were weakened and broken, even corrupted, by the time the authoritarian populist took the stage.

Given this, it is hard to conceive of democracy in the post-populist phase as having the thick institutional element we associate with postwar democratic constitutionalism. Of course, all states require and use institutions in the trivial, basic sense, but what is crucial is that our traditional institutions are unlikely to function as before. They are unlikely to serve tasks like limiting power, enabling deliberation, negotiating conflict, etc.; they are unlikely to offer processes that serve the task of legitimation; they are unlikely to exist as domains of independent normativity. Instead, we are likely to be in a political era where the answer to populism is populism—where one form of populism competes with another and where the traditional institutions of democracy matter minimally as they are entirely instrumental to the political agenda of the day. Indeed, given the state of preexisting institutions, the competition to authoritarian populism may have no choice but to be anti-institutionalist to be credible.

The era of competitive populism will thus center on political contestation over social power rather than on institutional design. This should not necessarily worry us. The populist challenge to authoritarian populism may well have its virtues. As Tushnet and Bugarič argue, all populisms may not be equally bad.60 Tushnet and Bugarič rightly encourage us to distinguish between authoritarian forms of populism and more democratic varieties. Insofar as this is true, the replacement of authoritarian populism by a progressive variant should allay our concerns over the death of democracy. Indeed, a progressive populism holds the promise of taking seriously the real sites of power and of recalibrating the relationship between popular sovereignty and representation.

But there is more work required from a progressive variant of populism. For those of us who seek—in some respects with good reason—a democratic form of populism to counter authoritarian populism, the question is whether it is possible to craft a populist politics that can both empower the people and hold the virtues that we have come to associate with legality. A democratic version of populism uses power towards different ends than its authoritarian counterpart. But what kind of relationship does such a version share with the rule of law? Can its egalitarian conception of the people embrace a certain non-instrumentalism? Can it create a politics that is not fully reducible to the exercise of power, even when that power is exercised for the greater good?

These questions have uncertain answers, but the questions themselves are a reminder that a progressive version of populism that merely seeks to defeat authoritarian populism will only achieve a partial victory. Its test lies in whether it can both empower the people and treat each person as free and equal. Whether it will pass that test is of course a question of politics—but if both democracy and the rule of law are to survive, it must be the question for progressive populism.

January 23, 2026

Madhav Khosla is the B. R. Ambedkar Professor of Indian Constitutional Law and Professor of Political Science at Columbia University. He is interested in the nature and form of constitutions, especially from a comparative and theoretical perspective. His books include “India’s Founding Moment: The Constitution of a Most Surprising Democracy,” and he is presently co-editing “The Oxford Handbook of Law and Authoritarianism.” His recent article “The Authoritarian Argument” (Journal of Democracy) focuses on the nature of authoritarian legality.








Making Democracy More (Social) Democratic


MICHAELA HAILBRONNER

“We must make our political democracy a social democracy as well. Political democracy cannot last unless there lies at the base of it social democracy.”61 (Ambedkar, Constituent Assembly Debates, 25 November 1949)

“I have many critiques of capitalism. And I think ultimately, the definition for me of why I call myself a democratic socialist is the words of Dr. King decades ago. He said, call it democracy or call it democratic socialism. There must be a better distribution of wealth for all of god’s children in this country.”62 (Zohran Mamdani, Interview)

The current crisis offers the chance of rethinking our political systems in a more fundamental way: How can we not just preserve, but improve our democracies? This is necessary not because the wrong people win, but because our democratic systems are too skewed by things that should not play a role in electoral success. First among these are wealth and status. Fixing this is our primary challenge—and it is here that the current crisis opens up room not just to tinker on the margins, but to build better societies.

Addressing this should have two components. The first involves improving access and voice in politics. The second involves breaking up concentrations of corporate power.

Start with the first. It means thinking about processes and institutions. It is about designing electoral systems and the powers of political parties, which remain the key vehicles of political participation and need to be strong enough to do their job. It should also involve strengthening other avenues for civic participation, as not everyone will want to join a political party. It is, unsurprisingly, also about how politics is funded, and about curbing the influence of insider networks and the distorting power of social media platforms. This is not just about money. Status, too, can become a problem when countries are run by a narrow group of people who come with their own prejudices and biases (see, e.g., Sandel).63 In the US, Ivy-League schools play a key role; in France the Grandes Écoles; in the UK Oxbridge. But even in Germany, with a less elite university tradition, it seems notable that more than 80% of German parliamentarians have academic degrees.64 This elitism is a problem—and it feeds the sense of disconnect and powerlessness that has fueled the rise of the far-right in the U.S. and elsewhere.65 Moreover, there are fewer and fewer spaces where people from different backgrounds routinely meet each other and interact, and sociologists have long emphasized the ill effects of this. We are cut off more than before from each other—and why would we trust those whom we don’t know?

My second point will be more controversial. The diagnosis of powerlessness has been tied in the literature on German authoritarianism to the neoliberal discourses and policy reforms of the 1990s (e.g.,Heitmeyer).66 The constant emphasis on who is deserving (and thus on who is not), the decrease of social security safeguards, and the constraints (“Sachzwänge”) imposed on domestic politics by global capitalism and the resulting sense of political disempowerment have contributed to feelings of loss of orientation and insecurity that fuel the growth of authoritarian attitudes. Indeed, economic causes, in particular the effects of globalization, feature in many accounts explaining the rise of the far-right in the literature (see e.g., Rodrik).67 But independently of the correct diagnosis, it bears emphasizing that we live in a world today where we are often dependent on a few major corporations in our daily lives, at the same time that our political rules give their money significant leverage over politics. This leverage is even more dramatic for social media companies. Realizing democracy must mean breaking up concentrations of corporate power, it must mean progressive taxation, and it should mean opening some “private” spaces up to democratic principles instead of relying on a narrow formal understanding of freedom to isolate them from it.

All of this is a challenge for people in many fields, including constitutional law and its re-imagination. The U.S. Constitution today is simply outdated. Its text has for too long overemphasized restraining governmental power—and even at this core function it currently seems to be failing. Many other constitutions today are much more aspirational and transformative, they include social rights, values and directives for the state. This is a good thing, but such provisions can at best be part of an answer to our problems. All too often, the political structures and institutions we have do not match the material promises encapsulated in those aspirational constitutions and in the rights they include. What we need, as Roberto Gargarella has argued, is not more rights, but a return to the engine room of politics.68 If we are to recreate our social democracies, we need a more open and a more equal politics: one whose system of power, not just its ritual of elections, is truly democratic.
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Supporting Democracy by Fixing the Asylum System


NIELS PETERSEN

The Alternative for Germany (AfD), a right-wing populist party, was founded in response to the euro crisis. Its initial focus was the abolition of the euro, the single currency of most EU member states. While hostility to immigration was present from the outset, it was not yet a defining trait. The party failed to enter the German federal parliament in the first federal elections after its founding in 2013. However, after pushing out some of the more moderate founders, the party raised its profile as an anti-immigrant force, particularly in opposition to Angela Merkel’s decision to admit more than one million refugees in 2015. Today, it is the main opposition party in the German parliament and, in opinion polls, it rivals the governing Christian Democrats for the top spot.69

While the rise of the AfD is a distinctly German story, the underlying dynamic is not. Discontent with immigration has fueled the ascent of right-wing populist parties across the globe. Any discussion of democracy’s future, therefore, cannot ignore this discontent. In Europe and beyond, we observe an immigration paradox. On the one hand, immigration helps to offset the effects of demographic change in aging societies, where many jobs go unfilled due to a shortage of qualified working-age individuals. Across Europe, there are not enough doctors, nurses, childcare workers, teachers, geriatric nurses, engineers, technicians, or truck drivers. Immigration could help address this shortage.70 On the other hand, resistance to immigration remains widespread, and restricting it is often among voters’ top concerns.71

Much of the unease surrounding immigration stems from the asylum system. Asylum focuses on the needs of refugees, regardless of the host state’s preferences, which creates a sense of lost control when refugees must be admitted once legal requirements are met. Debate over asylum is framed less in political than in legal terms. Proponents of a more generous approach to refugee admission often invoke the Geneva Refugee Convention and its incorporation into domestic and EU law. Meanwhile, in Europe at least, there is little serious discussion of needs-based immigration. Instead, asylum has turned immigration into a toxic issue in the political arena.

Fixing the asylum system, therefore, has become an urgent concern. Recently, The Economist proposed scrapping the asylum system to build something better.72 Today, most refugees remain in poor countries bordering conflict zones. Only the better-off attempt the dangerous journey to richer countries in Europe and North America to claim asylum. This arrangement has serious flaws: it benefits relatively few, exposes people to peril, fuels human smuggling, and is often exploited by those seeking economic opportunity rather than fleeing persecution. A more effective approach would prioritize improving conditions for refugees in states near conflict zones and abolishing the right to asylum for those arriving from safe third countries. Wealthy nations, however, should not evade responsibility. They should contribute financially to support refugees’ integration into host societies.

It is probably unrealistic to expect the conclusion of a multilateral treaty on this issue. However, the model could be implemented through a series of bilateral agreements. Wealthy nations would have incentives to sign such agreements and pay money if they have a reasonable expectation that this would significantly reduce the number of asylum seekers who come to their borders. At the same time, states have to ensure that these agreements are not just about paying money for stopping the flow of refugees. Instead, they should also guarantee certain minimum standards of treatment in the host state. This solution is certainly not perfect and has its own downsides. However, such a system would serve more refugees, reduce abuses, and defuse the toxic politics surrounding immigration. It might also open space for a constructive debate on how migration can be better regulated and used to mitigate demographic decline.
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To Save Democracy, We Can’t Shy Away from the Toughest Issues


JULIA AZARI

Government and civil society alike need to recognize that democracy is only as good as the way it treats its marginalized citizens.

The current threat to American democracy is impossible to separate from the racial backlash that paved a path for it. This was true in Trump’s first term, when many of the harshest offenses against democratic norms had to do with insulting members of other coequal branches of government on race grounds. Trump said that four progressive women in the House of Representatives should “go home,” and he referred to immigrants from “shithole countries.” The January 6 insurrection was premised on the idea that voter fraud had occurred in cities with large African American populations.

The second term has ramped up these racialized attacks on democratic values and institutions. Attacks on higher education—serious governmental encroachment on the First Amendment and the freedom of civil society73 —have been connected to DEI and accusations of racial preferences in university hiring and admissions.74 The president also made a social media post on Juneteenth,75 which commemorates the end of slavery in the United States, opining that the country has “too many non-working holidays.” The administration has sought to boost white immigration from South Africa as it attempts to limit immigration from other groups and parts of the world.76 In both terms, these actions and statements have added up to both abuses of government power and a general sense that those in power are not trying or claiming to act on behalf of the nation as a whole. Critics also suggest that the deployment of National Guard troops in Washington D.C., and threats to send them to other cities have a distinctly racial dimension that taps into long-standing racialized tropes about crime. In other words, race and crime have been deeply implicated in what critics across the ideological spectrum have identified as an excessive and anti-Constitutional use of executive power.77

In my book,Backlash Presidents, I explore this dynamic—and the fact that racially transformative presidents have been followed by ones who not only embraced backlash but faced impeachment crises.78 I find a recurring connection between the politics of racial backlash and presidential behavior that violates norms and threatens the basic tenets of democracy. Common dynamics across the cases of Andrew Johnson—following Emancipation and the Civil War, Richard Nixon—following the Civil Rights bills of the Johnson years, and Donald Trump—following the first Black president, demonstrate this connection. Trump’s subsequent election after the presidency of Barack Obama’s hand-picked successor (with a Black and South Asian woman as vice president) deepens the link. Each impeachment crisis featured election interference and transgression of institutional boundaries, stretching executive power beyond what the system could bear.

But the aftermath of these crises has also held the seeds of the next backlash. After impeachment, politics tends to revert to a new normal—and the party associated with the racial transformation that upended things in the first place tends to find other priorities, while the backlash forces find new expression. After Reconstruction, the federal government offered an increasingly limited response to violence against African Americans. Post-civil rights Democrats in the 20th century distanced themselves from Lyndon Johnson’s racial agenda, while the Reagan revolution brought defense of “states’ rights” and attacks against affirmative action to the national stage.

We again find ourselves in such a period—perhaps even in an extended backlash.79 Defenders of democracy—including, but not limited to, Democrats—might find it tempting to move away from positions they worry alienate centrist or the much-storied white working class voters. But not confronting the racial realities of American society only pushes the problem further down the road, leaving us vulnerable to a repeat of the backlash cycle. In the wake of the 2016 and 2024 elections, Democrats are especially susceptible to election narratives that emphasize how they should have been more cautious and less bold about the interests of marginalized people—whether it’s the rights of transgender Americans, Black Americans, or immigrants.80 History shows that this will not work, and will impoverish rather than save democracy. Efforts to keep slavery off the national agenda or compromise the issue away or to dodge civil rights are not high points in our national story, and these efforts didn’t prevent crisis in the long run. This cycle of backlash and retreat can and should be broken. A healthy politics can directly, and peacefully, engage the complexity of difficult social questions, while insisting on the dignity and equality of every person. This advice is in direct contradiction to perspectives that urge taking down the temperature and calming polarizing forces. There will be a time for that, but the larger goal for improving democracy can’t be achieved by avoiding confrontations over what equality for all citizens would actually mean.
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Democracy Is Evolving—and It’s Starting to Look a Lot Like Us


MARK CUBAN

American democracy didn’t start out as a big, inclusive utopia. At the time of our founding, it was a members-only club.

White, land-owning men made the rules. That wasn’t democracy for the people—it was democracy for a few.

But that’s the thing about systems built by humans—they can change. And over the last 250 years, U.S. democracy has done exactly that. It’s evolved—slowly, and often painfully.

Through the 1800s, voting rights expanded—first to all white men, then, after the Civil War, technically to Black men (though voter suppression laws made that more symbolic than real). White women didn’t get the vote until 1920. It wasn’t until the Civil Rights era in the 1960s that voting rights were available to all of us and started to match the ideals we discussed in school.

We’ve never had a perfect system. Every time people got loud and demanded more, democracy shifted—not because politicians wanted it to, but because citizens pushed it to.

Fast-forward to the 1990s. The internet changed everything. You didn’t need a newspaper column or TV show to get your ideas out—you just needed a website, a blog, or a Myspace page. This was the start of a massive cultural and political shift, even if most people didn’t see it yet. I remember explaining to the Dole campaign in 1996 why they should stream their events on AudioNet.com. They didn’t understand what we did.

Then came the iPhone, apps, and soon after, social media.

Social media didn’t just connect us—it changed how we communicate. Anyone could go viral and become an influencer.

As platforms grew, so did their power. Algorithms figured out what we like, what we fear, what makes us click. Suddenly, you’re not just scrolling—you’re being shaped. Sometimes by the platform owner.

Your view of the world gets customized, amplified, and fed back to you on loop.

Today, anything our President does, he announces through his own social media platform. He has learned, better than his opponents, that his power is based on garnering enough social media attention and support. He has mastered the ability to feel what direction his support is taking. He knows that the currency of social media is not policy—it’s reinforcement by the algorithms, pushing whatever he wants to promote to as many people as possible. He knows the sustenance of his power is attached to his social media support.

He knew “They are eating cats and dogs” would trigger the algos into overdrive and reach a lot more people than “My opponent is a threat to democracy.”

Our democracy is not dysfunctional. It’s the unequal understanding and use of technology by those in power that is dysfunctional.

Any and all technology serves us, and democracy best, when in the hands of leaders who understand it and truly want to lead the entire country.

The future of democracy is about leadership.

With leaders who can rise above tribalism and say, “I see all of you —I know I can use technology to talk to you and hear from you,” and with leaders who use technology to unite people around a single identity—being American— who recognize our similarities, our love for this country, and align us behind shared respect, shared opportunity, and shared ownership of the future, our future is bright.

Democracy is built on livestreams, podcasts,TikTok, Instagram, Reddit posts and AI models like ChatGPT, Gemini, and others. For the first time in the history of our country, there is no way to preclude people from accessing information, education or knowledge. There is no question a kid who struggles in school can’t ask a GenAI model and get an answer tailored specifically to how they learn.

I believe that curiosity is what helps kids break through barriers. For the first time ever, anyone, no matter who they are, or where they are from, can be insatiably curious and ask any question. Those answers may not always be right (when have they ever been?), but they will always be readily available.

While AI will never be perfect, it learns from more sources than any person can. That depth, when paired with oversight, can create more equity in access to knowledge.

No longer are there 20 blue links, 15 of which are misinformation, responding to our queries. The predictive methods of returning information to AI prompts are truly based on science.

If you believe, like I do, that GenAI will create a new Generation AI and light tens of millions of sparks in kids that can shine a light on our country, from the bottom up, instead of the top down, you know that the best is yet to come.

This path will be messy and imperfect, but also alive. There has never been a time when democracy has been more “by the people, for the people” than today—and it will only become more so in the future.

Our democracy isn’t collapsing. It’s working just as it should—just as it always has.
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The Next Frontier of Political Manipulation?


ANITA DUNN

On September 10, 2024, the challenges of AI made their maiden appearance on the presidential debate stage, primarily through a discussion of U.S.-China technological competition, national security, and microchip manufacturing. Today, a cursory glance at headlines, opinion pieces, and online discussions—or a quick query to ChatGPT, Gemini, or Claude—reveals that the potential benefits and enormous risks of AI have become a major source of concern for voters and policymakers in a remarkably short period of time.

If one is looking for a discussion on data centers, on whether there is an AI “bubble” in the stock market, on potential job disruptions, on deepfakes and misinformation, on education, on national security, or on potential future bioterrorism hazards, it’s not hard to find. Congress may consider legislation establishing a regulatory framework on AI. Super PACs funded by AI interests have raised and begun to spend significant money in federal and local 2026 campaigns. States are moving forward with their own AI regulations, choosing not to wait for Congress.

As the United States heads into the 2026 midterm elections and the 2028 primaries and general election, one AI issue that hasn’t played a significant role in this debate is the increasing impact on elections when voters, particularly (but not exclusively) younger voters, use the AI platforms as a primary source of not just candidate information, but also guidance and advice on how to vote and who to vote for.

Gen Z (ages 18–29) is already the most prolific group of users of AI chatbots in the United States. A Pew Research poll found that among U.S. teens (ages 13–17) nearly two-thirds (64%) reported using AI chatbots. Younger people are also more likely to use AI chatbots for mental health advice and advice on personal relationships. There is no reason to doubt that many of these young voters will also consult their AI advisers on the right choice of candidates for public office. They may have their own clear preference for candidates at the top of the ballot but rely entirely on AI for the down-ballot races. It seems equally likely that these voters will turn to AI for help with the choices—and the strategies for making them—in ranked-choice voting.

In 2016, social media became a tool for foreign interests, primarily Russian, to attempt to influence American elections “by flooding social media with false reports, conspiracy theories and trolls” (Statement of Senate Intelligence Committee Chair Richard Burr, R-NC, October 18, 2019).1 But AI chatbots are potentially more damaging because users perceive neutrality in the presentation of information without understanding, or keeping in mind, that the chatbots draw from a vast store of data of widely-varying degrees of reliability or factual basis.

There is already research to support the concern. In a working paper titled “Why Do AI Models Tell Left-Wing Voters to Support the Communist Party,” researchers Andrew Hall and Sho Miyazaki looked at the recent snap elections in Japan, and found that AI voting advice may be shaped as much by the information retrieval sources used by the models, as by the model training itself.2 Specifically, the study looks at the newspaper Akahata, published by the Japanese Communist Party (JCP), which is fully available on an open website that can be accessed by AI web search tools, unlike major Japanese news outlets that have implemented controls on access to their content. The study found that the JCP’s open website and daily “newspaper” were among the most often cited sources for candidate recommendations by the AI models.

While the researchers note that this may be more of a problem internationally than in the United States, startups are surely hard at work figuring out how businesses can optimize their web language and presence for favorable AI scraping. Political campaigns, party committees, and Super PACs will not be far behind. “Flood the zone” will take on new and even greater importance, “independent” think tank papers will be important tools for campaigns, “neutral” media funded by non-neutral sources will potentially proliferate, and figuring out how to maximize neutral-appearance source material for AI models will become far more important than, say, any individual podcast.

The tension between truly neutral third-party content and AI business models was outlined by New York Times publisher A.G. Sulzberger in a recent speech entitled “A.I., Journalism and the Uncertain Future of the Public Square.”3 While Sulzberger focuses primarily on the question of already financially stressed news organizations funding the content that LLMs scrape for free, the bleak picture he paints for the future of independent news should raise loud alarms for anyone truly worried about democracy.

As government officials from President Donald Trump to Senator Bernie Sanders discuss the U.S. Government taking a financial stake in major AI companies, perhaps these elected officials should also ask those companies about making a similar financial commitment to the sources that help an informed public make their decisions. The Japanese study suggests that the current models are most easily influenced and at their weakest where there is less information. For down ballot races and lower-information races, the need for a better body of source material for the models to pull from is clear and the potential for bad actors to fill the void is undeniable. The need for authoritative local journalism is undeniable and the need to fund it is critical. There is more than one way to invest in America.

To be clear, currently the AI models don’t immediately volunteer their opinion on who you should vote for right away. But push them—two or three times—and they’ll tell you.Americans who already turn to AI chatbots for medical advice, for term-paper help, for shopping and price information, for personal assistant functions, for financial insights, and for personal companionship aren’t going to feel shy about asking. Increasingly, the water cooler conversations that often shape a person’s opinions will take place not at the water cooler, but alone, next to a Yeti.
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Embracing Platform Transparency in a Digital World to Strengthen Democracy


JOSHUA A. TUCKER

We live in a world that is increasingly governed by online interactions. We encounter voluminous amounts of news online; for many of us, that is where we get the majority (or even all) of our news. We interact with the political world online, from signing petitions to uploading videos to coordinating offline action. We interact with other human beings online, including friends, family, and coworkers—as well as many total strangers. More recently, we have begun interacting with AI agents online in ways that are coming closer and closer to the way we interact with humans.

The growth of the digital world presents all sorts of challenges to and, yes, opportunities for supporting democracy. Lest we forget, social media was originally hailed as “Liberation Technology” that would prevent autocrats from controlling the flow of information and allow would be democratic reformers to find each other and organize.4 And examples abound of democratically inclined citizens doing just that, perhaps never quite so clearly as during the Revolution of Dignity in Ukraine.5 Within democracies, it would facilitate the organization of grassroots political activity and political coordination that could cut across geographic boundaries.6

Of course, though, the rise of the digital world has also presented a myriad of challenges to democracy.7 Fundamental to normative justifications for democracy is the idea of an informed citizenry making choices about the political policies, parties, and leaders for which they will cast their votes. However, the rise of the digital world has fundamentally undermined the traditional gatekeeping role played by trained journalists and editors in the distribution of politically relevant news and information.8 The digital revolution has made it even easier for foreign malign actors to insert content into another country’s information ecosystem.9 In what has attracted perhaps the most public attention, the digital world has enabled the spread of misinformation and disinformation.10 And the rise of AI only threatens to turbo charge all of these challenges.11

But beyond the challenges that the rise of the digital information environment presents to democratic citizens, we also need to acknowledge the challenges presented to policymakers in democratic polities, who need to legislate in this era. Regulation of the digital environment is always going to be on the table to protect the quality of democracy, but legislators’ responsibilities go far beyond just this kind of higher-level goal, as they are increasingly being called upon to weigh in on a wide-ranging set of digital-adjacent policy issues, such as data centers and the energy that supplies them,12 age verification laws for accessing online content and apps,13 data portability,14 and phones in schools.15

Policymakers need to be informed about what is happening on these now crucially important digital platforms if they are to legislate effectively.16 Unfortunately, the digital world in general, and social media in particular, is incredibly susceptible to what I would call “inference by anecdote.” Precisely because there is so much digital content in circulation and so much of it is optimized for search, it is possible to find examples of just about anything. Moreover, as we spend more and more of our lives online, we are likely to encounter an ever-wider range of “anecdotal experiences”—that one time we were scrolling somewhere and saw something, and we remember that. But good policy is not made on the basis of anecdotes—it requires systematic evidence of trends over time, of relative prevalence of information, and of causal relationships. In short, it requires rigorous scientific research and evidence, which in the digital era means access to data and platforms for independent and external researchers that do not work for those same digital platforms. Otherwise, we are limited to evidence provided by the platforms themselves—not an optimal solution for many obvious reasons—or to inferring from anecdotal evidence.

Another unfortunate characteristic of the digital era is that despite all the accomplishments of myriad tech startups, we continue to see absolute behemoths arising in industry after industry. Netflix. Amazon. Meta. Google. And now OpenAI and Anthropic. Understanding what is happening online, therefore, often boils down to understanding what is happening on a handful of enormous platforms.

Six years ago, Nate Persily and I wrote in the concluding chapter of an edited volume on Social Media and Democracy that there were three options for conducting rigorous research about what was happening on these kinds of platforms:17 (1) collect data without the cooperation of the platforms (essentially scraping or installing browser extensions with users’ consent that track their browser visits to platforms); (2) collect data through various forms of cooperation with platforms (using platform supplied APIs, soliciting data donations from platform users that rely on platform provided mechanisms for data-takeout, working with data released by the platforms, or even actual working collaborations with researchers at platforms); or (3) lobby governments to regulate data access. We argued that researchers should do all three simultaneously, as the stakes were simply too high to abandon our quest to understand what was happening on these platforms at scale and their impact on society.

Over the course of the past decade, I have been part of research teams that have tried all of these different approaches, and many of them have been quite fruitful. But at the end of the day, both options 1 and 2 mean that your ability to conduct research is always at the whims of the platforms.18 The scrapers you’ve built can stop working when the way platforms share data changes. API access can be raised to prohibitively expensive levels.19 Data sets can be provided to outside researchers, but they can also not be. And research collaborations are, of course, at the discretion of the platforms as to whether or not they choose to enter into such arrangements.

Therefore, my contribution to the 100 Ideas series is that for the sake of democracy, we, the people, need to reclaim this decision making about whether or not platforms should make their data available for public-facing research that can inform the public, the press, and policymakers. This should not be a decision left to a handful of companies; it should be a component of doing business in democratic polities.

There are, of course, lots of details to be worked out here, and lots of potential legislation to consider.20 But what I’m proposing is a fundamental change of mindset here: democracy in the digital era requires digital transparency.21

When Persily and I published that volume on Social Media and Democracy, it was before the emergence of chatbots like ChatGPT and Claude. As more and more people migrate to interacting with these types of AI chatbots online, the need for transparency only grows.22 Scraping publicly available data is no longer going to be able to get us to an understanding of how people are actually using these chatbots—and what the chatbots are telling them. The AI companies have this information, and in the future it is going to be even more crucial that we establish a principle of digital transparency that is rooted in external data access.

So for the importance of democracy and good governance,23 we need a renewed commitment to transparency and accountability on digital platforms—in other words, data access.24
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Political Influencers and Democracy in the Digital Age


ISABEL LINZER AND BECCA BRANUM

Social media influencers sit at the center of how millions of Americans understand and participate in our democracy. Their posts shape civic participation, offer commentary that feels personal and authentic, and increasingly serve as vehicles for campaigns, PACs, and marketing agencies looking to reach voters in ways users experience as more intimate than traditional ads. As our Architects of Online Influence report documents,25 political influencer activity has grown rapidly: political actors spent tens of millions on creator-driven messaging in 2024, party conventions welcomed scores of influencers, and nearly a fifth of Americans regularly get news from creators online.26 Content creators have also been caught up in opaque and even illegal practices, such as channeling foreign funds to influence U.S. elections.27

Yet even as political creators—those who post about politics on social media as part of their business model but are unaffiliated with traditional media outlets—play a defining role in how the public engages with American democracy, they operate in a governance vacuum. Relevant policy areas have not caught up to reality, nor have norms regarding transparency for paid speech. As a result, the influencer industry slips through the cracks of federal campaign finance law, congressional oversight, and platform policies, raising a fundamental question about how to ensure that the fast-growing political influencer ecosystem develops in a way that aligns with democratic interests.

Given that, it would be natural to wonder whether the Federal Election Commission would step up to the plate. After all, the FEC oversees disclaimers, disclosure requirements, and rules governing much of paid election-related speech. But its current structure and legal constraints make the FEC an imperfect fit for addressing the emerging issues of the influencer era. Under federal campaign finance law, the agency’s authority attaches primarily to “public communications” as defined in statute and regulation—which largely excludes internet content unless payment is made directly to the platform. Because most political influencer activity involves payment to creators rather than the platforms that host them, these posts fall outside the FEC’s jurisdiction by design.

When the FEC updated its rules in 2024, it acknowledged how digital communication has evolved and considered whether to subject paid influencer content to the same disclosure and disclaimer requirements that apply to political ads.28 Ultimately, the agency adopted a narrow reading that is consistent with existing statutory limits. In doing so, however, it left unresolved how, and by whom, political influencer activity should be governed. Since then, the FEC has been mired in firings and vacancies, leaving it even less equipped to respond to emerging needs.29

Nor is Congress positioned to fill that gap. All but the most modest of updates to campaign finance law have struggled to gain traction, and the political and legal realities surrounding the regulation of online speech make comprehensive federal legislation on influencer transparency unlikely in the near term.30

In the absence of a clear regulatory or legislative path forward, much of the power to mold the political influencer industry’s future lies in the hands of social media companies. Ceding a key election integrity issue to opaque, unaccountable companies is considerably less than an ideal democratic solution. But companies may be more responsive to this issue in the foreseeable future than the government, and have more latitude because their interventions are not limited by the First Amendment. And crucially, in the case of political influencers, company interests may at least partially align with democratic interests, creating a unique opportunity to develop good policies.

Trust and authenticity lie at the heart of the political influencer industry. Creators are successful and desirable as business partners because of the trusted bonds they form with their audience. They drive engagement on platforms, making them highly valuable as part of platforms’ business models. In turn, platforms have an incentive to support creators. One way they can do that is by supporting user trust in creators and in the platform itself. Many of their policies, however, do not currently align with that goal.

Social media company policies that apply to political influencers are messy, confusing, and at times arbitrary. Compare Meta and TikTok’s approach to political content. TikTok’s political advertising and branded content policy forbids any paid political content from appearing on the platform.31 That means an influencer who was, say, incentivized to post about a candidate because they were gifted a fun piece of campaign merch, would potentially be in violation of TikTok’s rules if they posted. The policy sounds clear-cut on paper, but belies the immense challenge of compliance and enforcement. Huge amounts of political content circulate on TikTok, and multiple investigations have found that some of this content is paid.32 Meta, meanwhile, has overlapping, complex policies governing branded political content that require sorting through multiple different webpages to understand.33 When creators are presented with a tradeoff between violating platform rules or missing out on a business opportunity, it’s easy to understand why creators might choose the former, and sidestep platform policies or transparency standards.

Despite the clearly different models—TikTok’s “ban” versus the confusing web of Meta’s policies—the two result in the same problems: circumvention and a lack of transparency. Both are bad for voters, content creators, and platforms—and for democracy itself. Voters deserve to know who is being paid and courted to persuade them. Creators, many of whom earnestly seek to bolster democratic participation, should be able to pursue that goal without fighting self-defeating, impractical rules. Platforms have an interest in maintaining user trust on their platforms, rooting out violative practices, and encouraging creator and community engagement.

As companies adjust their policies to account for and attract the political influencer industry, they need to grapple with existing tensions and seize the opportunity to find options where all of these incentives align. For example, creator compliance on Meta might be higher if the overlapping policies were easier to understand and didn’t require sorting through multiple web pages. Creators and political actors, for their part, could bolster these changes by establishing industry norms—such as through codes of conduct that address transparency and conduct due diligence on funders—that lower the risk that influencers could face account suspension or other platform enforcement.

A necessary step towards coalescing around pro-democracy reforms, and one that our organization is actively pursuing, is cross-industry conversations that help stakeholders better understand the challenges that other invested parties face and the feasibility of potential interventions. Most creators are not lawyers, and those who advocate for the government to require payment disclosures from political influencers, for example, might focus more on which policy changes they want to see from social media companies and political organizations if they had more clarity on why private policy progress is more achievable than government regulations that would likely not pass constitutional muster. And companies might be more inclined to take feedback on their own policies if they heard from an organized group of creators and compliance experts that a competitor’s platform was more appealing thanks to its more user-friendly guidance.

The political influencer industry is firmly part of American politics, but the contours of its role in our elections are still being determined. It has the capacity to support democratic interests and bolster political participation, or to undermine those interests by dispensing with campaign finance transparency and increasing the power imbalance between voters and multimillion-dollar political machines. Ahead of this year’s midterm elections, developing responsible platform policy is the best opportunity to shift the needle in favor of democracy.
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Leaning into AI


LISA MARSHALL MANHEIM

Bearing down on the United States is a volatile combination of political extremism, polarization, and alienation.34 Against this backdrop, alarm has been growing over the potentially disruptive effects of AI-generated content on elections.35 While the causes of political dysfunction are hardly limited to emerging technologies—but instead are deep and complex36 —AI-generated content still warrants serious concern. To the extent it threatens to fuel the spread of inflammatory and radicalizing content, it threatens to spray gasoline on a fire.

This threat has prompted calls for regulation,37 and, in response, some jurisdictions have acted.38 Yet the history of campaign finance regulation in the United States calls into question the viability of this approach. This precedent suggests that limited pro-democratic resources might be better spent not on trying to suppress this technology through regulation, but rather on harnessing AI for positive ends—in other words, on fighting fire with fire.

An examination of campaign finance reform provides context. Over generations, federal, state, and local governments in the United States have enacted sweeping regulations of money in politics in an effort to reduce corruption, increase transparency, reduce disparities in speakers’ influence, and more.39 These reforms have come at a cost: they have raised genuine concerns over free speech and political entrenchment,40 and they have required enormous political capital to push forward.41

The results have not been positive.

At the outset, the courts, and in particular the U.S. Supreme Court, have profoundly chipped away at these reforms, using the First Amendment as a cudgel.42 The result has been a dramatic distortion of already complicated regulatory regimes.

Enforcement of what remains has been far from adequate. At the federal level, the Federal Election Commission is dysfunctional to the point of satire (literally),43 and this outcome is no accident. Instead, it reflects a strategy of obstruction by those in power.

Meanwhile, technological advances have further undermined regulatory frameworks. Rules designed for television and print, for example, are poorly suited for the online platforms that now are central to political communication.44

What’s more, the unintended consequences of campaign finance law have been profound and perverse: rather than strengthening parties or other potentially stabilizing institutions, regulation has empowered outside actors.45 This shift, in turn, appears to have produced a host of negative effects: it seems to have undermined transparency,46 helped to amplify the voices of the most privileged speakers in elections,47 and fueled polarization.48

In short, it is fair to accuse campaign finance reform in the United States of failure.49 This precedent sounds warning bells for efforts to regulate AI.

The parallels are uncanny. At the outset, significant regulation of AI in elections would also require Herculean efforts. Even if pursued in good faith, moreover, it again would trigger genuine concerns over free speech and political entrenchment.

Were regulation actually enacted, the courts likely would strike much of it down as unconstitutional.50 The distorted remains would depend on competent enforcement by institutions that, again, would be vulnerable to obstruction. It is easy to imagine, moreover, how technology in this space also would quickly outpace efforts to regulate it.

Finally, the unintended consequences seem likely to again be profound and perverse. By primarily affecting the actors who are most readily constrained, regulations of AI-generated content likely would, as a comparative matter, empower actors who are harder to regulate: outside interest groups, foreign agents, those willing to engage in criminal activity, and others who are likely to be disruptive to the democratic process.

So how to move forward? The law should and will still play a role. Preexisting legal restrictions will still apply, for example, to restrict actors even as they seek to exploit new technologies to engage in voter intimidation,51 voter suppression,52 impersonation of a candidate,53 fraud, and so on. There may, moreover, be a role on the margins for newly enacted regulation, particularly with respect to disclosure.54

Ultimately, however, the solution to the problem of AI in elections is not likely to be a legal solution. Instead, the path forward might need to be one of acceptance, coupled with a commitment to harnessing AI’s potential to advance pro-democratic ends. On this front, AI-related technology can be an excellent teacher, potentially educating voters about complicated concepts in an accessible way. It can reach people on an individual level, potentially extending outreach where traditional methods have failed. It can generate content cheaply and efficiently, potentially contributing to elections that cannot support more expensive methods. And it can evolve quickly, potentially counteracting threats that are themselves always changing.

Leaning into AI for pro-democratic purposes may not be easy or attractive. But like a backburn in a wildfire, it may be what is needed.
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Democracy in the Age of AI


NATE PERSILY

A majority of Americans consistently express concern about the effect that artificial intelligence will have on democracy.55 This widely-shared anxiety is not terribly surprising, as Americans have consistently worried about the effect of tech on politics since the 2016 election, and the mainstream media continues to fan the specific flames related to AI with headlines such as “AI deepfakes threaten to upend global elections. No one can stop them” and “AI is starting to wear down democracy.”56 This panic is itself a democracy problem, however, that threatens further to erode confidence in the election infrastructure and information ecosystem.

To be clear, there are legitimate reasons to be concerned about the democracy-related effects of AI. As I have written elsewhere, AI amplifies the abilities of all good and bad actors in the democratic system to achieve the same goals they have always had.57 That includes purveyors of disinformation or hostile foreign actors who can take advantage of the tools of artificial intelligence to engage in influence operations or even “kinetic” operations, for example, to execute a cyberattack on critical infrastructure. At the same time, those tools can help election officials more easily convey information to voters or allocate resources more efficiently, and they can lower the cost of campaigning for those who might replace a large staff with AI agents or construct advertisements and other campaign communications (in whatever language they want) at a fraction of the cost consultants now charge.58

For the most part, those who worry about the effects of AI on democracy point to the impact of synthetic imagery or “deep fakes” on voters’ perceptions of the candidates or the electoral system.59 Under this view, a well-timed fake video or audio recording might shift a critical mass of voters and determine the outcome of the election. It also might dissuade people from voting, if, for example, a fake video suggested violence at a polling place or presented evidence of official malfeasance. Indeed, there are thousands of examples of the use of AI tools to create political imagery or audio in the series of elections held in 2024.60 Most notably, the Romanian Constitutional Court canceled the results of its first round of its presidential election due to a Russian influence campaign that it said employed AI tools.61 Moreover, two days before the 2023 Slovakian parliamentary elections, a faked audio clip implying the purchase of votes allegedly swung the election.62 However, even in these two most notorious cases, it is very difficult to disentangle the role of AI from other, more classic aspects of propaganda and election meddling.

In the 2024 U.S. election, synthetic imagery was ubiquitous, but no evidence suggests it had any effect on votes. In fact, the use of such imagery in the American context exists as an object lesson in how such imagery interacts with memetic politics as part of an influence campaign, wholly apart from the “fake” nature of the content. Perhaps the most glaring example of the use of AI-generated imagery surrounded the false story about Haitian immigrants in Ohio eating pets. Thousands of images flooded the internet: Donald Trump hugging cats, dogs, and ducks, a guinea pig with a MAGA hat, a cat holding up a sign that said “Kamala hates me.”63 None of these images were believable but they helped reinforce a false narrative about what had happened in Ohio, which itself was less about the facts of that specific situation and more about the larger anti-immigration themes of the campaign.

The more consequential strategy with respect to AI and elections grows from elites disclaiming true images as AI generated. In the U.S. election, for example, Donald Trump claimed that Kamala Harris had “A.I.’d” her crowd sizes at a rally.64 We have seen it in other countries as politicians seek to mute the impact of a scandal by saying it is the result of AI. This “liar’s dividend” may be the more serious democracy-endangering consequence of AI. However ubiquitous, synthetic imagery will still remain a small share of the total amount of political content most people consume, but the distrust generated from that small share will undermine confidence in the true information that is far more predominant. In this way, our panic over AI may exacerbate the ongoing erosion of authority that endangers democratic deliberation and leads people to believe that “nothing is true and everything is possible.”65

We might later look back on the revolution in AI and realize that “AI’s democracy problems” were inseparable from the other challenges that this new technology poses. If AI leads to massive labor force disruptions or it enables governments to better surveil and censor their populations, those are democracy problems as well. In the end, the best way to realize the upsides and mitigate the downsides of AI for democracy, would be for democracies to ally together to ensure that they continue to lead in AI model development, deployment, and diffusion, and steer this technology toward a pro-democratic future.
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Free Assembly for a Free People


JAN-WERNER MÜLLER

Protest and popular mobilizations are essential parts of democracy; yet many states are making it more difficult for citizens to come together on streets and squares.

In the age of the internet, people coming together in physical space still matters a great deal. This is especially true in countries where democracy is under threat. As has become increasingly clear during the past twenty years of the “global democratic recession,”1 existing institutions, not least courts, often fail to stop aspiring autocrats, while citizens on streets and squares might push back effectively—at least sometimes.2 Yet virtually everywhere the right to assemble has become more restricted.3 Even in non-autocratic contexts, states are ready to crack down on particular people (known climate protesters are put into preventive detention); on proclamations (certain expressions whose meaning is debatable are now considered indissolubly associated with Hamas, for instance, and hence are grounds for prohibition of assemblies in Germany), and on possessions (in the UK, all kinds of objects might now be considered fit for “locking on” and can therefore be grounds for arrest even when an individual has taken no action at all that would suggest a desire to “lock on”).4 It is urgent to reverse this trend.

Freedom of assembly has generally been the political liberty most subject to prior restraint: states find it easier to control space than to control speech. In many countries, a jurisprudence of free assembly remains distinctly underdeveloped;5 in the U.S., there has not been an assembly case in front of the Supreme Court for about four decades. There is no real separate assembly jurisprudence in American law; instead, one finds a tendency to run assembly and association together,6 and to subsume everything under a jurisprudence of “free expression” centered on speaking as the paradigm for expression. The result: where there is no speech involved, then, by definition, there cannot be a problem with restricting activities; hence, forms of political participation or self-expression which are “speechless” end up being less protected.

What else can assembly be if not speech? One answer is that it acquires meaning from taking place in particular spaces, or what Timothy Zick has called an “expressive topography:” assembly might require not just unrestricted articulations of political views, but finding, or making, particular spaces for assembly.7

As is of course well-known, according to the “public forum doctrine,” one can distinguish among traditional or quintessential public forums, designated public forums where members of the public are in principle welcome and where at least sometimes assemblies have been held, and, lastly, straightforwardly non-public forums. Note how this approach relies at least implicitly on something like “spatial originalism:” if a particular kind of space has always been considered one of assembly, gatherings must generally be permissible; if it has only occasionally been designated for assembly, the protection of the right is uncertain or outright revocable; and if a place has “traditionally” not been considered one for assembly, it appears impossible to assert a right to gather in it. This spatial originalism might not seem to pose much of a problem for squares or greens; except that only some might have an unbroken tradition of spaces where the people come together; but non-traditional places—such as a plaza inside a commercial mall or an airport—would appear to be categorically ruled out as sites of assembly.

Today, we find ever more subtle ways of weakening the right to assembly, without ever officially disavowing it: high administrative burdens and fees can effectively amount to a tax on political participation; the politically active have to pay, everyone else gets to use public space for free. Such de facto taxes go against the spirit of assembly being, in the words of the Supreme Court, “essential to the poorly financed causes of little people.”8 Costs increase further if organizers face significant risks of civil liability: as Zick has pointed out, after the protests following the murder of George Floyd in 2020, some states introduced new, ill-defined grounds for liability such as “riotboosting” and “negligent protest organizing.”9 The latter would have held any organizer responsible for violence at a protest event, even if the organizer had explicitly discouraged violence.

A permit regime can serve to institutionalize or “bureaucratize” protest and create what critics like Zick rightly see as an increasingly rigid “public order management system.” Such a system diminishes the capacity of those participating to get in the face of other citizens, as they are safely contained in official “bubbles” or “free speech zones”—the flip side of which are speech-free zones.

One does not have to go from one extreme to another, from the view that activity in physical spaces has become much less meaningful to an uncritical belief in the bumper-sticker version of what has become a totemic number, or a kind of social science Hallmark card for protesters: according to Erica Chenoweth and Maria Stephan’s famous finding, non-violent resistance that mobilizes 3.5 percent of a population has overwhelming chances of success (whereas violent action is actually more likely to fail or be counterproductive).10

3.5 percent would mean 11 million people on the streets—even the Women’s March, generally seen as highly successful, mobilized “only” 4 or so million people. As Chenoweth herself has cautioned, the 3.5 percent number was not some hard social scientific law, let alone a prescription.11 Many movements have been successful with fewer participants. Plus, what might be described as a “historical tendency” was measured at a time when no one was conscious of it. Things might be different, if one specifically tries to mobilize in light of a 3.5 percent goal; conversely, power-holders might now be determined to prevent resisters reaching a particular threshold at all costs.

In fact, demonstrations rarely lead to immediate policy change. According to the writer and activist L. A. Kauffman, perhaps the only clear example of a direct result is a protest that in fact did not happen: in 1941, civil rights leader A. Philip Randolph threatened FDR with a protest against racial discrimination in the defense industry and the military;12 before a march on Washington took place, Roosevelt conceded and issued an executive order banning discrimination in the defense industry.13

Yet immediate policy change is not the only metric of success. People coming out and seeing each other can be a morale booster. What is so often dismissed as performative—music, drums, people parading with hand-made signs to have their photos taken by others—is not a matter of narcissism; rather, it has been recognized by many modern thinkers, starting with Rousseau, as an important part of building community: politically inspired and inspiring festivals are not some frivolous sideshow;14 they allow assembled citizens to experience each other’s presence, their emotional dispositions (many are seething with anger!), and their commitment.15

True, it matters what happens next. Many of the protests that took place during the past decade were ultimately unsuccessful because rapid mobilization via social media had not been preceded by patient organizing and the creation of effective structures for continuous engagement.16 By contrast, what remains the most famous protest in U.S. history—the 1963 March on Washington—was a capstone march after years of difficult, often outright dangerous organizing. The March was flawlessly executed and produced iconic images; it is less well-known that the assembly was coordinated with the Kennedy administration and very tightly controlled by civil rights leaders (only approved signs were allowed; there was an official recommendation for what lunch to bring: peanut butter and jelly sandwiches).

At the end of the March, participants repeated a text read out by none other than A. Philip Randolph: they promised they would not “relax until victory is won.”17 It matters whether those assembling can stay engaged, building on easy connections during spontaneous encounters at a protest. Even by itself, though, what civil rights leaders called “the meaning of our numbers” will not go unnoticed by politicians and, less obviously, courts hardly insensitive to public opinion.

These, then, are reasons why a basic communicative right often neglected by jurists is precious and must be protected especially against aspiring autocrats.
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A Conventional Solution to Constitutional Stagnation?


DAVID POZEN

Our charter of government is stuck. The last time the U.S. Constitution was revised was over 30 years ago, when the “fluky” and largely inconsequential Twenty-Seventh Amendment stole into the text two centuries after it was written.18 The last time Congress proposed an amendment was almost 50 years ago, when the District of Columbia Voting Rights Amendment was sent to its demise at the ratification stage. Although state constitutions remain far more dynamic, they too have experienced a declining rate of amendment in recent years.19

The functional unamendability of the Constitution is both a symptom and source of democratic decline. It is a symptom because rising levels of polarization and alienation reduce Americans’ capacity to engage in collective self-governance. It is a source because unamendability locks in structural features that facilitate minoritarian rule, congressional dysfunction, and an imperial Supreme Court.20 We are caught in a wicked paradox. The more outdated the Constitution becomes, the more difficult it becomes to update the Constitution.

Article V is part of the problem. Comparative scholars broadly agree that its double-supermajoritarian amendment rule is one of the hardest to satisfy, if not the hardest to satisfy, of any constitution worldwide.21 But Article V cannot bear all the blame, as scholars have further found that the stringency of a constitution’s amendment rule is only moderately correlated with its actual rate of revision.22 The prevailing “amendment culture” may be just as important as the formal criteria.

Making the U.S. Constitution amendable again, then, is likely to require a legal mechanism that does not depend on two-thirds majorities in the House and Senate, along with a cultural shift that makes constitutional reform seem more natural and desirable to more people. As it turns out, there is a potential solution to both requirements sitting in plain sight: the never-used provision of Article V that allows state legislatures to “call a convention for proposing amendments.”23 The most straightforward way to reinvigorate ordinary Americans’ relationship to their fundamental law would be to call such a convention.

The idea is less radical than it may seem. The text of Article V could not be clearer that conventions are a permissible means of proposing amendments—the only one that originates outside Congress. The constitutional convention was invented on our shores and has been described by Gordon Wood as “the most distinctive institutional contribution … the American Revolutionaries made to Western politics.”24 Countries around the globe continue to hold constitutional conventions (also known as constituent assemblies) every few years or so.25

Closer to home, U.S. states have held over 230 constitutional conventions since the Declaration of Independence, albeit none since the turn of the millennium.26 These conventions have an impressive track record. There is “compelling evidence,” as state constitutional expert Jonathan Marshfield has shown, “that state conventions are effective at empowering statewide majorities over misaligned and recalcitrant state governments,” consistently dislodging “advantages that wealthy private interests enjoy during ordinary legislative sessions” in favor of “groups with broader interests, fewer resources, and more public-regarding agendas.”27

Yet, even if the idea of an Article V convention is not itself radical, the prospect of one being held in the United States today may still be alarming. Not only are we a deeply divided polity; we lack experience with conventions on a national scale. In the absence of historical precedents, the leading group that has been pushing for an Article V convention, Convention of States Action (COS), has put forward a reactionary plan.28 Appealing to a spurious originalism, COS insists on procedures—including unelected delegates and a norm of one-state-one-vote—that flout the values of popular sovereignty and political equality at the core of convention theory.29

To wake Article V from its death-sleep without inviting chaos or partisan power grabs, opponents of the COS plan ought to be developing alternative approaches that are rooted in practical experience and designed to empower democratic majorities. One place to start is by looking to the states. As I describe in a recent essay, the states have converged over time on a sensible set of rules for running constitutional conventions that could be adapted to the federal level and, ideally, codified in advance.30

Beyond establishing some ground rules and guardrails, those who wish to see constitutional conventions play a constructive role will need to re-familiarize the public with the institution. This could be done any number of ways. Congress, for example, could sponsor a series of citizens’ assemblies to generate or deliberate on amendment topics. Colleges could run model Article V conventions alongside their Model UN programs. Civic groups could support ballot measures for state constitutional conventions, a revival of which would bring significant democratic benefits in its own right.31

Perhaps ironically, the best way to make constitutional conventions less scary may be to make them more ordinary. Thomas Jefferson famously recommended that conventions be held every 20 years or so.32 In a neo-Jeffersonian key, political entrepreneurs could promote state constitutional amendments that commit legislatures to submit Article V applications to Congress on a regular schedule.

Any scheme to make conventions more common will strike some as “extreme.”33 I feel trepidation about it as well. Yet almost everything about contemporary U.S. constitutional politics is extreme, from rampant gerrymandering and runaway inequality to hyper-partisanship and an administration that grows more authoritarian by the week. Insofar as changes to our structure of government are needed to break out of this doom loop, constitutional conventions deserve consideration.

November 13, 2025
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Bearing Witness


NANCY L. ROSENBLUM

Conspiracism, corruption, lawlessness, and raw force are signatures of an elected president shrugging off the duties and constraints of office. Violent occupation of American cities and the ruin of rudimentary moral order have driven residents onto the streets to witness rampant cruelty, humiliation, and terror. Popular resistance, a necessary and justifiable response to the disfigurement of public life, takes several forms, “bearing witness” among them.

Witnessing is a compelling personal response to acts of cruelty impossible to bear: an act of conscience. The terrain of resistance is around home, and witnesses identify themselves as neighbors. They know that here, as in natural disasters and much else, neighbors hold our lives in their hands.

Witnessing today comes in response to the violence of heavily armed and masked agents of the Immigration and Customs Enforcement agency under orders to find, arrest, detain, imprison, and deport people they take to be unlawful immigrants. On the ground, witnesses alert neighbors to the presence of agents and advise them of their presumptive rights. They collect evidence of the brutality, recording as agents terrorize, assault, and kill with impunity (and immunity). They film as ICE pulls residents from cars, invades schools, stores, and workplaces, and breaks into homes without warrants. They know what follows: children separated from parents, imprisonment in camps closed to oversight, deportation to countries to suffer torture, imprisonment, and death; and disappearance without adjudication or dependable official records.

Witnesses do not only record the violence, they give it meaning. The president makes staggering claims to own reality. A master of conspiracism, he casts undocumented immigration as a terrorist invasion and witnesses as insurrectionists. Witnesses broadcast the true intention behind brutality and terror: to acclimate people to domination.

The phrase “bearing witness” underscores personal agency and the weightiness of reporting from the zone of transgression. “Bearing” contrasts with the limited role assigned to witnesses in legal proceedings, for example: to answer counsels’ questions and nothing more—no interpretation of facts, no account of the meaning of events, no judgment.

Bearing witness can be distinguished from the animating dynamics and aims of more familiar forms of popular resistance. Marches and demonstrations are the work of people who identify themselves as citizens of a democracy calling out violations in terms of constitutionalism, lawful exercises of authority, and disregard for rudimentary public interests. These protests take aim at a president bent on delegitimating and destroying governing institutions, at willful “ungoverning.” Witnesses may also be protesters or activists, but as witnesses they do not cast themselves as good citizens defending democracy in the public interest. They are recorders. They recognize sheer brutality and expose it.

In all this the act of bearing witness diverges from more familiar forms of popular resistance. Many self-organized protests target specific local sites to underscore specific, egregious acts by friends of those in power. They gather at Tesla dealerships to protest Elon Musk’s indiscriminate gutting of whole departments of government and mass layoffs of federal workers under cover of “efficiency.” They gather at airports, pressuring Avelo Airlines to stop transporting prisoners of the regime to torture sites abroad. The objective is to call out specific abuses of power.

Mass demonstrations planned and promoted by activist groups and organized nation-wide have a different objective. “No Kings” calls out people with a wide range of reasons for protesting—assaults on freedom of speech, sudden withholding of public benefits, violence against trans people—that taken together capture the extent of the damage done by this regime. The kaleidoscope of posters, costumes, chants, and speeches delivers the message of inclusiveness. All-embracing shows of resistance make the frightening destruction of people’s security of expectation everywhere and all the way down tangible. Scale and scope are critical because organizers’ aim is for demonstrators (and others heartened by the display of numbers): to travel from the street to the voting booth. Mass popular resistance is directed at restoring constitutional democracy through elections.

Every form of popular resistance takes courage, for every exhibition of resistance is met with some form of retribution. Every exhibition of popular resistance has value, which is why it is important to identify what animates each and what is the hoped-for result. Familiar demonstrations of popular resistance, large and small, look to shape the future by precipitating political and institutional recovery and reform. Witnessing, in contrast, looks to save neighbors in the moment. Those bearing witness do more, of course: by documenting these moments they speak to memory and to history. They enable others to reconstruct why and how a grotesque regime did its work. The hope is that the horror of a neighbor being dragged from a car and shot in the face will survive.

Witnesses today join the company of others—Japanese hibakusha, survivors of the Holocaust, and many more—who charged themselves with telling the story of what happened to their neighbors. Like them, those bearing witness in American cities today are animated by revulsion at what the word “alien” permits. Like them, witnesses demonstrate “humanity.”
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In the Framers We Trust


THOMAS GRIFFITH

I missed it.

Though it’s been right in front of me for decades, I completely overlooked the most important purpose of the Constitution. I’ve studied the Constitution all my life. I carry a pocket copy everywhere.

I’ve read the best scholarship and built a legal career—as chief counsel to the U.S. Senate, a federal appellate judge, and now a law lecturer—on its foundations. I always believed its purpose was to protect rights and limit government power. And it is. But I now see that the Constitution was also designed to teach us how to live with people we disagree with—a lesson we desperately need today.

I’m one of many who believe we’re in a constitutional crisis, the most serious since the Civil War.34 But the crisis isn’t about executive overreach or congressional dysfunction. It’s about toxic political polarization—a cancer corroding our civic life. Ironically, many who fuel this polarization claim to be defending the Constitution. Yet, they miss its deeper purpose, just as I once did.

Our public discourse is poisoned by contempt. As Arthur Brooks notes, America is more polarized today than at any time since the Civil War. Surveys show that over 70% of Republicans view Democrats as immoral—and vice versa.35 Social scientist Jonathan Haidt warns that “(T)here is a very good chance that…we will have a catastrophic failure of our democracy” because “we just don’t know what a democracy looks like when you drain all trust out of the system.”

Here’s the good news: most Americans are tired of this.36 And the Constitution itself offers a way out.

Yuval Levin’s book American Covenant argues that the Constitution isn’t just a charter of rights or a blueprint for government.37 It’s a framework for national unity amid difference. Think for a moment about the terribly complicated structure of government the Constitution creates. Laws are made by the common action of three different institutions—the House of Representatives, the Senate, and the presidency—chosen by different groups of people at different times. This system is not built for efficiency. It is built to slow down proposals in hopes that any law that emerges will be carefully considered and the result of negotiation and compromise among the elected representatives of “We the People.” The structure forces us into relationships of mutual dependence. Levin puts it simply: the Constitution “compels Americans to be a little more accommodating of one another.”

Such a structure demands a new kind of citizen. One who listens to opponents, seeks common ground, and understands that compromise is not betrayal but constitutional duty. As religious leader and legal scholar Dallin Oaks put it, “on contested issues, we should seek to moderate and to unify.”38 The system works only if citizens of differing views engage in good faith.

Remarkably, this ethos was embedded in the very process that produced the Constitution. By July 1787, the Constitutional Convention was on the brink of collapse. And yet by September, the delegates had struck a deal. George Washington explained how: the Constitution was the result of “a spirit of amity, and of that mutual deference and concession, which the peculiarity of our political situation rendered indispensable.”39

Legal scholar Derek Webb has explored how this spirit was fostered.40 The Convention’s rules assumed that if you brought people together and had them listen to one another, they’d change their minds. Delegates dined together, socialized, even partied—Benjamin Franklin opened his cellar of port to ease tensions. Over time, men from South Carolina and Massachusetts formed what George Mason called “a proper correspondence of sentiments.”41 The Framers became friends who were willing to engage in good faith negotiations and seek mutual accommodations for the sake of unity. They did so because their backs were against the wall. Failure to reach compromise would have posed an existential threat to the new nation.

Are we in a similar moment? I fear we are. But the Constitution shows us a path forward. If we’re willing to learn from the Framers—not just what they wrote, but how they wrote it—we can begin to heal. It won’t be easy. It demands humility and generosity. But it also gives us something we’re starving for: hope.
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Participatory Democracy in Action


DAVID F. LEVI

A couple of years ago, I was asked to mediate a dispute between the U.S. Department of Energy (“DOE”) and the New Mexico Environment Department (“NMED”) concerning the renewal of a required state permit for DOE’s Waste Isolation Pilot Plant (“WIPP”), the nation’s only deep underground nuclear waste storage facility, located outside of Carlsbad, New Mexico. I thought I could help the two government entities but quickly came to realize that under the mediation procedures followed by New Mexico, the mediation would also involve citizen groups whose ultimate concurrence was essential to any complete resolution. This was entirely new to me.

In this case, there were seven such citizen groups entitled to participate and representing a variety of points of view. There was one group representing some of the government and business leaders of the town of Carlsbad who favored permit renewal on terms ensuring the continued long-term operation of WIPP. There were six groups expressing a variety of concerns about nuclear waste coming to New Mexico. They sought a more restrictive permit.

To my astonishment, over the course of four full days, we worked through the multitude of issues and came to complete agreement. Something magical had happened. Thanks to the goodwill of the DOE and its contractor, the remarkable daily attendance and attentiveness of the NMED Secretary and the measured and well-informed way in which the various citizen groups made their points, we were able to find consensus and craft permit language that was acceptable to everyone.

For me, as a former judge and mediator, the experience was thrilling. It was an experience of participatory democracy in action that made me proud of our fellow citizens and our government. Three aspects of the experience stand out. First, everyone in the room had taken responsibility for the way in which our nation’s only deep underground nuclear storage facility would be operated for the next 10 years. The citizen participants were not just making suggestions; they were assuming many of the attributes of decision makers. Second, all participants were advocating, compromising, and collaborating on behalf of what they saw as the public interest. These are the essential skills of democracy—the civic virtues so central to the Founders’ vision of what would make democracy work in America—and they require practice. Finally, over four days around a table, the citizens were able to take the measure of the DOE and NMED representatives. They came to realize, as I did, that these public servants, as well as the DOE contractor, were very well-informed, experienced, and intentioned. The government representatives had a similar experience of coming to appreciate the citizen questions and points of view. A government that relies on trust needs this kind of interaction to maintain that trust.

It seems our democracy would be strengthened if we could extend the benefits of this kind of participatory structure to other areas of our legal and regulatory systems.

In Democracy in America, Alexis de Tocqueville made some of these points in reference to the jury trial in civil cases. He emphasized the importance of the civil jury trial as a free “public school,” educating jurors in the democratic virtues and skills and teaching them to assume responsibility.42 In the same vein, every trial judge I know would attest to the importance of the jury experience for building confidence in the courts. After a trial, judges often hear words of gratitude from jurors who are deeply impressed by the legal process and are honored to have participated despite their initial dismay at being called to jury service. Sadly, the number of jury trials has diminished, particularly in federal court. Reversing that trend is a worthy goal, particularly for a branch of government that depends so heavily on public confidence.

As a final reflection: any persons involved as litigants will have an experience of the legal system. The experience can advance their sense of agency and participation, their ability to disagree civilly, and their trust in the courts. But how can these objectives be obtained when so many Americans cannot afford a lawyer? We can do so much better to provide understanding of and access to our justice system.
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Democracy’s Last Line of Defense: Us


HEATH MAYO

In an age of polarization and institutional strain, it’s tempting to think that the health of our democracy hinges on what happens in Washington —on the decisions of judges, the actions of presidents, or the balance of power in Congress. But that view misses something essential. The real ballast of our constitutional order isn’t found in marble buildings or legal texts. It’s found in the people: citizens who organize, vote, and hold the line when norms are tested. If democracy is to endure, it will be because ordinary Americans choose to enforce its rules, both written and unwritten, at the ballot box and beyond.

This kind of civic engagement isn’t glamorous. It doesn’t trend on social media or draw cable news coverage. But it’s the quiet force that keeps our institutions honest. When parties drift toward extremism, when candidates flirt with authoritarianism, when norms of truth, decency, and peaceful transfer of power are threatened, it’s grassroots citizens who must step in, not just to protest, but to organize, persuade, and vote accordingly.

We saw this vividly in the 2022 midterms. Across battleground states, voters rejected election-denying candidates who sought offices that oversee elections.43 In Arizona, Adrian Fontes defeated Mark Finchem, a conspiracy theorist and January 6 participant. In Nevada, Cisco Aguilar beat Jim Marchant, who vowed to “fix the whole country” and reinstall Donald Trump. In Michigan, Jocelyn Benson held off Kristina Karamo, who pushed baseless election fraud claims. And in Pennsylvania, Josh Shapiro defeated Doug Mastriano, one of the most prominent election deniers in the country.

These weren’t just partisan victories. They were constitutional ones. Voters crossed party lines to defend the machinery of democracy itself, not because they agreed on every policy issue, but because they recognized a deeper threat. And it didn’t happen by accident. It happened because local organizers, civic groups, and everyday Americans did the work. They knocked on doors, made calls, and built coalitions that prioritized democratic norms over tribal loyalty.

Our laws and norms are only as strong as this type of effort, which backstops them. And it’s the kind of engagement that matters not just during election cycles, but between them. It shows up in school board meetings, city councils, and state legislatures. It shows up when citizens push back against book bans, gerrymandering, or efforts to undermine transparency. It shows up when people demand accountability from their own party, rather than excusing bad behavior for the sake of power.

That’s the hard part. It’s easy to call out the other side. It’s harder to hold your own side to account. But that’s exactly what democracy requires: a willingness to enforce norms even when it’s inconvenient, even when it costs you politically. Because if we only defend the rules when they benefit us, we’re not defending democracy. We’re gaming it.

This principle isn’t unique to the United States. Around the world, we’ve seen citizens rise up to reject authoritarian drift and reclaim democratic norms. In Zambia, after years of democratic erosion, voters in 2021 ousted the incumbent president and elected Hakainde Hichilema, a pro-democracy reformer, in a peaceful transition that defied expectations.44 In Slovakia, mass protests and civic organizing led to the resignation of a corrupt government and the election of reform-minded leaders.45 These examples remind us that when democracy deteriorates, its fate is not sealed. It can be reclaimed by citizens who refuse to accept the slide.

And for America, this ethos is woven into the very fabric of our founding. When Benjamin Franklin exited the Constitutional Convention in 1787, he was famously asked what kind of government the delegates had created. His reply: “A republic, if you can keep it.” That line wasn’t a flourish. It was a warning. Franklin understood that the Constitution was not self-executing. It would require vigilance, virtue, and active participation from the people themselves. The Founders believed that civic duty was the lifeblood of the republic, that liberty could only be preserved through an informed and engaged citizenry.

Principles First was founded on this idea: that principled citizens must lead the way in restoring democratic norms.46 We’ve seen firsthand how powerful it can be when people of different backgrounds come together around shared values—not just to talk, but to act. We’ve hosted town halls, built coalitions, and supported candidates who put country over party. And we’ve done it without asking anyone to abandon their core beliefs—only to prioritize the rule of law and the integrity of our institutions.

That’s the model we need. Not a unity of ideology, but a unity of purpose. A recognition that democracy depends on more than policy wins. It depends on the character of our civic life. And that character is shaped by what we tolerate, what we reward, and what we’re willing to fight for.

So yes, we need reform. We need better laws, stronger guardrails, and more responsive institutions. But none of that will matter if citizens aren’t engaged. If we want a democracy that works, we have to work for it — not just once every four years, but every day. We have to show up, speak out, and vote with our principles intact.

Because in the end, the Constitution doesn’t enforce itself. Norms don’t police themselves. Institutions don’t protect themselves. We do.

And if we’re serious about preserving democracy, we have to be serious about organizing—across party lines, across differences, and across the country. That’s the last line of defense. And it’s the one we can’t afford to neglect.

November 14, 2025
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Courage


ERIC OLSON

Our clients, six brave Colorado voters, sued to disqualify Trump from the ballot because he engaged in insurrection. That suit, though ultimately unsuccessful, showed at once the promise of our democracy and the courage needed to sustain it.

Section 3 of the 14th Amendment does not say who can enforce its prohibition on oath-taking insurrectionists holding office again. One way to read that constitutional silence is that many people can enforce it.47 Another way to read it is that almost no one can.48 Similar gaps and voids occur throughout our Constitution—expected in a document written a long time ago by those who hoped it would endure in a changing world with changing challenges.

These gaps and voids require the courage of Americans to fill them. We must know the Constitution’s promises—freedom of speech, equal protection—and must enforce them: to demand that rights have remedies, to insist that no one is above the law.

We saw that courage firsthand in our case. Our clients—including lifelong Republican Norma Anderson—bravely raised their hands to challenge Trump’s eligibility to appear on the ballot.49 They faced notoriety and danger in doing so. But they believed that our Constitution, as amended by Section 3, was meant to protect our democracy from those who sought to overthrow it and believed that our democracy faced an immediate danger in the reelection of an insurrectionist.

Our trial judge—who did not choose this case—guided the case through trial quickly. In so doing, she navigated an uncommon process and gave Trump extensive process. Colorado’s Supreme Court chose to review the opinion, hearing argument and deciding the case in less than a month. All Colorado judges involved in the case acted with courage to decide a hard case that needed resolution. They did not see the procedural gaps in Section 3 as a loophole to escape a difficult decision. They did not shrink from duty, invent reasons why they should not hear the case, or claim that ordinary citizens could not sue a former president. And whether they agreed or disagreed with our position, all our state judges courageously did their best to get an important case right.

The courage displayed by these Colorado voters and judges honored the courage and sacrifice of our fellow Americans in the long fight for the Fourteenth Amendment and the important protections in Section 3. From our founding, many fought to expand voting to Black Americans and women.50 After over a million Americans died in the Civil War, the Reconstruction Amendments expanded the promise of our Constitution and equipped our democracy with new protections against those who would seek to subvert it. But these bulwarks fell far short because of broad resistance, violence,51 and concerted action by all branches of the federal government to undercut these constitutional protections.52 But Americans did not give up, and after decades of fighting, the courage of many led to a Fourteenth Amendment with rights in reality and not just on paper through the Voting Rights Act and Civil Rights Act.

The justices at the United States Supreme Court took a different path, defined by cowardice, not courage. At argument, it was clear that they, unlike their Colorado counterparts, did not want to decide the case. And so the Court invented a reason—not pressed by any party—to avoid the merits. Our case certainly presented hard questions that thoughtful people could disagree on. But the Court used a gap to create a loophole, and in so doing read a right that our fellow citizens fought and died for out of the Constitution altogether.

It takes courage to say that our Constitution means what it says, because that meaning has consequences for the powerful. Over the last two election cycles, many Americans of both parties have chosen courage—to vote, to count votes, to improve our voting system, and to hold those who sought to disrupt democracy accountable.53

This courage, beginning with our Founders who formed a government, where nearly 250 years later, six citizens could have their day in court against a former president, is what our democracy requires to endure. We need to expect each other to be courageous and celebrate acts of courage big and small. And we must not let the cowardice of our leaders—elected or appointed—take that courage from us.
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What is “Democracy”?


RANDY E. BARNETT

When one hears today about threats posed by the duly-elected Trump administration to “our Democracy,” one gets the distinct impression that “our Democracy” means the political program of the Democratic Party, whether supported by a majority or minority of the American people. This impression is reinforced by Democrats cheering the unelected district court judges who are massively resisting the policies of a popularly-elected president by issuing restraining orders, or booing the Supreme Court’s returning abortion policy to state legislatures. This “la démocratie, c’est nous” attitude constitutes a return to the Democratic Party’s roots.

When Martin Van Buren first organized a party to promote the election of Andrew Jackson, and succeed Jefferson’s Republican Party, it was often referred to as “the Democracy.” As historians Daniel Peart and Adam I.P. Smith have observed, “‘the Democracy,’ as the party was known to friends and enemies alike, represented the singular embodiment of the sovereign people….”54 Historian Gerald Leonard has noted how this conception of popular sovereignty was Rousseauian. Van Buren “seems to have conceived of the democracy almost as a unified body with a single true will.”55

Jean-Jacques Rousseau’s notion of the general will posits that legitimate authority derives from the collective interest, embodied in the sovereign will of the people as a whole—not from factions or elites. Jacksonian Democrats consciously cast “the Democracy” as the party rooted in popular sovereignty and the institutional counterweight to an entrenched “aristocracy.” The Democratic Party self-conception as the voice of “the people” mirrored Rousseau’s distinction between the general will and factional self-interest.

In their notorious Kansas–Nebraska Act of 1854, Democrats repealed the Missouri Compromise’s ban on slavery, and substituted their conception of majoritarian “popular sovereignty.”56 A majority of the settlers in each territory would now decide whether slavery would be legal, in the words of the Act: “leaving the people thereof perfectly free to form and regulate their domestic institutions in their own way.” In their 1856 platform, they defended the Act as “acting through the legally and fairly expressed will of a majority of actual residents.”57

Van Buren’s Rousseauian conception of democracy was new for Americans. At the Founding, “democracy” —like “demagogue”—was a term of opprobrium referring to majority rule, and even to mob rule. Edmund Randolph, a delegate from Virginia, told the other delegates that “the general object” of the Philadelphia convention “was to provide a cure for the evils under which the U.S. laboured,” and that “in tracing these evils to their origin every man found it in the turbulence and follies of democracy.”58 He was not alone. Similar views were expressed by Elbridge Gerry (Massachusetts), Roger Sherman (Connecticut), Gouverneur Morris (New York) and George Mason (Virginia).59

In his essay, “The Vices of the Political System of the United States,” James Madison explained the problem with majoritarian democracy: “Place three individuals in a situation wherein the interest of each depends on the voice of the others, and give to two of them an interest opposed to the rights of the third? Will the latter be secure? The prudence of every man would shun the danger.”60 Likewise, will “two thousand in a like situation be less likely to encroach on the rights of the one thousand?” When the Jeffersonians arose to oppose the Federalists, they adopted the label “Republican” to describe their party; it was their Federalist critics who referred to them pejoratively as “democrats”—just as they had successfully labeled opponents of the Constitution “Antifederalists.”

The Constitution the Founders crafted was “republican” not democratic. Although it included democratic elements like the House of Representatives to protect the rights of the majority and prevent minority rule, the Constitution as a whole embodied the “agency theory” of popular sovereignty reflected in the Declaration of Independence. On this view, governments are not tasked with legislating the general “will of the people.” Instead, governments are “established among Men,” to “secure” the pre-existing natural rights that are retained by “We the People”—each and every one of us. Respecting these individual rights is an indispensable means to actually achieving the common good.

Nor did the transformative Reconstruction amendments proposed by the Republican Party in the wake of the Civil War alter the undemocratic nature of our republican Constitution. After abolishing slavery, Republicans then protected the individual “privileges or immunities” of U.S. citizens from being abridged by the majority will of their own state legislatures.

When I make observations like these, self-identified “Democrats” often hasten to insist that they too reject majoritarianism. They too believe in protecting the rights of the minority. They favor a “constitutional democracy.” That sounds good, but the sentiment does not last long. These same Democrats easily revert to a majoritarian conception of democracy when any of the undemocratic components of our republican Constitution obstruct their favored policies.

Ask Democrats about the composition of the Senate, the operation of the Electoral College, the Senate filibuster when they hold the majority (but not when they don’t), or the Supreme Court when it rules in a way they dislike. They will condemn all these as “undemocratic” as Sanford Levinson did in his book,Our Undemocratic Constitution.61 (I wrote Our Republican Constitution: Securing the Liberty and Sovereignty of We the People as my reply.62) Since January 2025, Democrats have also become concerned with the “undemocratic” exercise of executive power, pursuant to broadly-worded statutes that previously did not bother them.

Context is everything. Given the way “our Democracy” is being invoked today and by whom, it is incumbent on an academic initiative calling itself “The Democracy Project,” to specify what exactly it means by “democracy” and “democratic.”63 If it is not majoritarian governance, just what is it? Does its mission statement’s reference to “the challenges facing American democracy” include “resistance” to the outcome of elections by “career” administrative bureaucrats or by district court judges?64 Without telling us what it means by “democracy,” the timing of the Democracy Project’s formation may be viewed merely as a “project” to provide intellectual cover for Democratic opposition to the duly-elected Trump Administration and Republican majorities in Congress. Then, when they regain power, Democrats will once again wrap themselves in the mantle of the “will of the people” and decry the counter-majoritarian elements of our republican Constitution.

September 22, 2025
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Checks and Balances, Democracy, and the “Noble Dream” of Constitutionalism


ROBERTO GARGARELLA

In this brief note, I will argue for the importance of radically rethinking the core of our constitutional democracies, namely the system of “checks and balances.” The old constitutional scheme appears as a “suit” designed for a “social body” that no longer exists and, therefore, can no longer fulfill the functions for which it was intended. Let me explain.

A plausible version of constitutionalism would say that it was born in pursuit of a “noble dream”: to incorporate all the various sections of society, so as to ensure significant objectives (and here, the “noble dream”): (i) ensuring normative impartiality, since the norms elaborated would be the product of the agreement of all; (ii) guaranteeing political stability, since no group would remain outside the scheme, seeking to destabilize it; and (iii) preventing social oppression, since all incorporated groups could block the enforcement of norms of that type.

In order to make its “noble dream” possible, constitutionalism always insisted on the need to warrant a strong “social correlation” between the institutional framework adopted and the existing social organization. This “correlation” took various forms throughout history. In Greco-Roman antiquity, under the influence of Lycurgus, the idea was to organize a “mixed government” between the King, the aristocracy and the people. In the Middle Ages, power was usually divided among “three estates,” that is, the nobility, the clergy, and the peasantry (or, similarly, “those who fight, those who pray and those who work”). By the eighteenth century, power in England was divided between the King, the Lords and the Commons. Consequently, the system of “separation of powers” adopted by the British “balanced constitution” sought to reflect that distribution of power. In the United States, the original notion of the “separation of powers” (reworked by Montesquieu, on the basis of the English Constitution), was slowly transformed into the system of “checks and balances” that we still know today, under a substantially identical logic. As usual, the main assumption was that society was divided into a few, internally homogeneous groups, with stable interests (here, “the few” and “the many”; or “creditors” and “debtors”) which had to be integrated into the system of government, and endowed with equivalent powers. As Alexander Hamilton claimed during the debates in the Federal Convention: “Give all power to the many, they will oppress the few. Give all power to the few, they will oppress the many. Both therefore ought to have power, that each may defend itself against the other.” Since the end of the nineteenth century, the “noble dream” was favored by the birth of political parties (i.e., the Labour and Conservative Parties in England; the Communist Party in Italy; the Social-Christian parties in Central Europe; etc.), which allowed the incorporation of broad social sectors in the decision-making process. The “noble dream” was thus preserved: laws continued to be the result of an agreement “among all.”

Unfortunately, after hundreds of years, constitutionalism seems unable to fulfill its “noble dream”: the social and economic conditions that made it conceivable no longer exist. In fact, we live in multicultural societies divided into a multiplicity of internally heterogeneous groups, with diverse and fluctuating interests. Unsurprisingly, our institutions are structurally incapable of accommodating and expressing this radical diversity of interests. Institutions are just unable to do so because the desired “correlation” between institutions and society no longer exists.

In sum, what we have today is—as announced—an institutional “suit” for a “social body” that no longer exists. In this context, the “noble dream” of constitutionalism cannot be realized. What we then have to expect are situations of normative bias (laws that favor particular groups); political instability (exploited by “populist” leaders); and situations of social oppression (where groups that manage to “colonize” institutional power tend to use that power against their adversaries). Constitutionalism, then, has to get back on its feet, and restore the democratic promises it made when it uttered its first words: “We the People.” Above all, constitutionalism needs to imagine how to enable citizens to regain their voice and controlling powers, acknowledging that the system of “checks and balances” appears exhausted, and structurally incapable of fulfilling its “noble dream.”
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The Democratic Minimum Core


ROSALIND DIXON AND DAVID LANDAU

Democracy is under pressure worldwide—and in the United States, that pressure continues to grow. Along with attacks on democracy have also come attacks on core liberal constitutional commitments—including commitments to women’s reproductive rights and LGBTQI+ rights, and an openness to global free trade and migration pathways.1

The two trends are clearly inter-related: The same populist leaders are often at the forefront of both. Witness Orbán or Trump, and their attacks on independent courts and prosecutors, formerly independent agencies, electoral processes and migrant, reproductive and trans rights.

The erosion of democratic institutions can hasten the degradation of liberal rights and freedoms. And when countries become more insular, democracy loses an important source of resilience—global networks of support.

At the same time, the two trends are not identical. For those committed to democracy, it is important to distinguish between disagreements with liberal ideas, and disagreements with the idea of democracy itself.

Opposing the right to abortion, for example, need not mean opposing democratic constitutional ideas. And a preference for nationalist economic and immigration policies need not equate to a preference for arbitrary, undemocratic forms of government—or depriving non-citizens of their rights without due process.

One might eventually lead to the other, as a matter of politics. But as a matter of logic, there is good reason to insist on the distinction: liberal rights and freedoms can often wax and wane, whereas the erosion of democracy will often be harder to reverse. It is, therefore, especially important to preserve democratic structures and processes, even as we seek to use those processes to achieve our own preferred (liberal) vision and policies.

How might we maintain this distinction? In prior work (in 2015, 2020, and 2021), we pointed to the idea of the “democratic minimum core” (‘DMC’) as one conceptual tool that may be helpful.2

The DMC is an idea that, we suggest, represents a form of overlapping consensus among all reasonable political and constitutional theories as to what, at minimum, democracy entails. Many political and constitutional theorists hold that democracy requires more to count as true constitutional democracy. Yet almost all political and constitutional theorists agree that the protection of the DMC is a necessary—if not sufficient—condition for a true democracy.

We likewise suggest that the DMC corresponds to an overlap in the actual practices of all (or almost all) extant constitutional democracies worldwide. In this sense, the DMC is “anchored” in a form of transnational or moral-cosmopolitan consensus.

The DMC comprises three broad elements: (1) a commitment to regular, free and fair multi-party elections; (2) political rights and freedoms; and (3) a set of institutional checks and balances necessary to maintain (1) and (2).

The DMC is clearly under attack in the U.S. today. The Trump administration is taking steps to eliminate checks on power and suppress political opposition. These measures are familiar for comparativists studying the erosion of democracy elsewhere.

The government has taken extraordinary steps to rein in dissenting voices in “knowledge institutions” like the media and universities, via the FCC, pretextual funding threats, and other means. Many governmental agencies appear to be targeting investigations of political opponents. Independent checking institutions within government, designed to shore up democratic weak points, have been pressured, neutralized, or packed by administration supporters.3 The President has attempted to pressure the independent Election Assistance Commission into changing voting rules, has threatened to abolish most mail-in voting, and has placed extraordinary pressure on Republican states to re-gerrymander their districts before the 2026 midterm elections. Finally, existing and threatened deployments of military force in cities may portend more overt actions.

While the lower courts have largely resisted administration steps to undermine the DMC, the Supreme Court has largely enabled them. Its formalistic decisions channeling lawsuits into less attractive forums make it harder for administration targets to claim relief. Its near-total embrace of unitary executive theory has enabled and emboldened administration attacks on independent checking institutions. And a forthcoming decision—which may gut what is left of the Voting Rights Act—may turbocharge gerrymandering across the South while sharply reducing minority representation in Congress.4 We fear we are witnessing the rise of what we call “abusive judicial review”—US-style, where the Supreme Court helps to undermine rather than protect the DMC.5

The greatest test of the DMC is whether elections will remain free and fair in 2026, 2028 and beyond and whether institutions will resist any efforts to undermine that fairness.

For these questions to be answered in the affirmative, it will also be important that political conservatives—as well as liberals—stand up to uphold the DMC. That was the position taken by former Congresswoman Liz Cheney and some other political conservatives in the lead up to the 2024 presidential election.6 But to date, too few Republicans have done so.7

As well, commentary—without suppressing the obvious links between liberalism and democracy—might do a better job of disentangling progressive policy ideas, liberalism, and the DMC. While protecting all of them is an important goal, there ought to be the best chance of reaching common ground around the latter.

So, a good place for scholars and commentators to start is by embracing the idea of the DMC, both as a tool for analysis and as an ideal to uphold.
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A Fourth Republic?


JOHN SAMPLES

The United States lives under a Constitution filled with words that had a public meaning in 1789. The governing institutions and ideals fostered by that Constitution were the first, but not last, republic of the United States. The Civil War and its aftermath constituted the Second Republic. The Great Depression and World War II marked the start of the Third Republic. We are living at its end.

The Third Republic came into this world through the overwhelming victory of the Democrats in the election of 1936;8 Republicans came to D.C. in 1937 with 20 percent of the House of Representatives. The seemingly endless difficulties of the 1930s suggested incessant regulation and management of the economy.9 And there would be few limits outside of politics on the leaders of the republic. As a famous footnote said, politics, not the Constitution, would govern economic management.10 The same footnote indicated “discrete insular minorities” would be protected from electoral majorities. And victory in the world war gave American leaders the responsibilities for a global empire or if you wish, a Pax Americana.

These changes meant the Third Republic would be a technocracy. Economists would determine and implement policies for prosperity. The harm done to Black Americans would be healed by de jure desegregation combined with programs of uplift designed and managed by experts. Other experts—on everything from the Soviet Union to exporting democracy—ruled in foreign affairs. The courts, especially the Supreme Court, no longer had a place for politicians like Black and Douglas; Platonic Guardians educated at a handful of law schools decided what the Constitution required. The rule of experts had implications for other constitutional offices. The mere politicians elected to Congress or state government were deemed unprofessional at best, hacks at worst, and in all cases, not modern.

The rule of experts had its successes and failures; space does not permit naming them in any persuasive way. But at the height of their power—the 1960s and 1970s—the technocrats began to lose public confidence.11 By 1980, only a minority thought the federal government would do what was right most of the time. In the ensuing four decades, public confidence in government recovered modestly at times only to fall again. Then came the failed war in Iraq and the global financial crisis of 2008. By then, the Third Republic was as old as the Second Republic when it died.

People were right to doubt the experts, but the latter had failed on their own terms. Max Weber had reconciled popular rule with science by arguing that elected politicians should determine the ends of policy while experts informed leaders about the consequences of their chosen means to those ends. Over the past two decades, and especially since 2016, the policy advice of experts has become more predictable and partisan. Experts rarely tell the leaders of the party of the left things they do not wish to hear; the same is true of the right, perhaps more so, but the relatively few right-wing experts played second fiddle during the Third Republic. In the home of expertise, the universities, only one set of ends was increasingly heard, and those who dissented were suppressed or discarded. And intellectuals became more cynical and more ambitious.

Knowledge was power, a weapon to rule over the rubes. So confident were the professors that they no longer bothered to cover their ambitions with high-minded rhetoric.

The legacies of the Third Republic will live on in the Fourth. Presidential power in service to the most recent electoral majority will define the new regime. Progressives have yet to find their Donald Trump, but they will. The Madisonian in me fears this tendency, but we have not been a Madisonian nation for some time. Rather than indulge my pessimism, I will end with hope. In a republic, the people are allowed to fail and, thereby, to learn. Experts might conclude that their loss of credibility counsels a return to tend their own gardens of policy advice shorn of political ambitions. The people and their champions may eventually learn that achieving their ends demands better knowledge of means. The arc of history, in other words, may tend toward humility and thereby to a better world. Intellectuals have it in their power to move first toward that happy future.
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Progressivism’s Goose and Gander Problem


MARC J. DUNKELMAN

When you speak to Democrats tempted to support the SPEED Act—for those not familiar, that’s the broadly bipartisan effort to speed the permitting of various projects by shaving down the harsh requirements imposed by the 1970 National Environmental Policy Act (NEPA)12 —you frequently hear one overriding objection. If progressives are going to support the bill, which would apply to clean and dirty energy projects alike, they are owed, at a minimum, reassurance that President Trump won’t upend the clean projects already under contract. And that’s only logical: If the White House is going to continue to renege on contracts to build offshore wind farms, then it’s likely that the only projects which would benefit from the SPEED Act’s passage are those which emit lots of carbon.

Let’s be frank about the politics here. If Republicans were serious about passing the SPEED Act into law on a bipartisan basis, they would find a way to ensure that Democratic interests were protected. But presumably for fear of White House retribution, congressional Republicans have not agreed to support any such provision, and so the legislation remains in limbo. My Searchlight colleague Jane Flegal is working to push things along toward a more reasonable compromise. We should all wish her Godspeed.

There’s more to this stalemate, however. Beneath the internecine negotiations about this singular permitting reform bill hovers the more perennial question about how permitting should work more generally. Clearly, those of us who care about climate don’t want the current occupant of the White House single-handedly selecting which infrastructure projects move forward, and which are put on ice—his values are antithetical to ours. But does that objection suggest that presidents of both parties should never be empowered to exercise discretion in this realm? Would we be more comfortable if the projects were selected by an apolitical civil servant? Or a wise old judge? Or a member of Congress who represents the local community? Who, in the end, should decide?


The Goose and the Gander

I bring up this dilemma because I’ve come to realize of late that most Democrats have no good answer to these questions. Indeed, most of us haven’t thought about them in the macro sense at all. Instead, the answer we give in any given situation about who should decide is determined by what we see as the ideal outcome.

We happily argue in some circumstances that the “right” process empowering the “right” decision-maker is the executive branch. And later we just as easily argue that, in certain circumstances, the judicial branch should decide. We, like many conservatives, are finicky about process because our druthers are circumstantial—we want the decider in any given circumstance to be someone who will deliver us our preferred outcome. Rarely, if ever, do we consider whether we’d benefit more globally if what was good for the goose was good for the gander.

Returning to the SPEED Act example, we should be honest with ourselves: If Bill Clinton, Barack Obama, or Joe Biden were president today, few would have so much heartburn about permitting because we’d presume that their administrations would wield that discretion in order to accelerate the clean energy transition.

Our objection to the procedural elements of the SPEED Act stems from the substantive outcome. Put another way: Progressives are fundamentally process-agnostic so long as we like the outcome. Conservatives, of course, suffer from the same impulse, but toward different ends.

Which brings us back to the question we’ve neglected to answer: How, in general, should choices be made? Who, ultimately, do we think should make big decisions about where, say, a new right-of-way should be cut for a fast train, or whether a new clean-energy transmission line should go through a forest—or perhaps across a residential neighborhood? Place a veil of ignorance between you and the identity of the politician, civil servant, judge, or other arbiter such that you don’t know what they might decide. Who do we progressives believe should be empowered to make the call?

From the Great Depression through the early years of the Cold War, our movement’s overriding impulse was primarily to empower the executive branch. In creating federal bureaucracies like the Tennessee Valley Authority and the Interior Department’s Bureau of Reclamation, not to mention local authorities like Robert Moses’s Triborough Bridge and Tunnel Authority, progressives were prone to provide long leashes to the men and women who would lead big bureaucracies to put people to work, to build infrastructure, and to defeat authoritarianism in two separate theaters.

But by the 1960s, following a realization that mayors were bulldozing neighborhoods using federal “slum clearance” dollars, and that state engineers were cutting highways through vibrant urban communities using gas tax revenues, the movement’s perspective flipped. We began passing laws designed to move power from the executive to the judicial branch. Laws that provided for private rights of action against the government, like NEPA, granted individual citizens opportunities to appeal to the power of judges with the authority to overrule the executive branch. In another vein, more directly relevant to the debate over the Iran War today, the War Powers Act was passed to retrieve authority over various foreign policy decisions from the executive branch and return it to Congress.

But progressives, while edging away from executive authority after Watergate, weren’t single-minded on the issue of process by any means, even then. Just a few years after NEPA passed, President Jimmy Carter entered the White House incensed by the seemingly abusive power the legislative branch wielded over water projects. Carter suspected that in many cases, members of Congress were directing the Army Corps to build dams that served virtually no purpose beyond providing them an opportunity to have their name emblazoned on a huge public work. So he sought to return power back to the executive. A similar hubbub would erupt years later when Senate Appropriations Chairman Sen. Ted Stevens inserted an earmark into a bill that would fund a “bridge to nowhere” in Alaska.13 Absent earmarks, the power to choose is returned largely to the executive branch.

More recently, our ire has turned more explicitly against the courts. As progressives have become increasingly frustrated by the delays and costs of pursuing big projects, a great deal of blame has been placed on the seemingly endless lawsuits the judicial branch entertains from those who raise spurious objections and add endless delays through what appears like spurious litigation.

The shortage of housing in California today is born largely from the fact that ordinary citizens often sue developers on the grounds that a new housing plan violates the California Environmental Quality Act, or CEQA. At one point, pro-life groups filed a lawsuit against construction of a new Planned Parenthood building because, they claimed, the project did not account for the neighborhood-disturbing noise that those very groups would make when they demonstrated outside.14

Those pursuing housing abundance today want to return power over what can and cannot be built to the people who own property, such that new proposals are approved “as-of-right” explicitly as the legislature and governor agree. Many of the judicial protections progressives had championed following the Robert Moses era would be rendered moot.

Note that in all of these circumstances, progressives are fighting for undeniably worthy outcomes—the protection of local neighborhoods, more sensible use of the nation’s limited water resources, more expeditious housing production to bring down rents and prices. But our peripatetic efforts to pursue those worthy ends are invariably process-oriented: In each case, we imagine that some other arm of government—in various cases executive, legislative, or judicial—would have delivered the thing that we have prized, but which the incumbent decision-maker—in various cases executive, legislative, or judicial—is getting in the way.

That ethos is at the root of a big problem for progressivism writ large. Democrats, whose appeal is directly intertwined with the belief voters have that government is useful and effective, haven’t developed a clear philosophy on who should get to decide when interests conflict. We’re tempted perpetually to bounce authority to a venue that seems favorable to our position, and to bounce it elsewhere when we believe a different decision-maker would make a better decision. And the merry-go-round leaves government tied in knots. If the solution to every wrong answer is a change of process—if every unsatisfying answer can be subject to a process-oriented appeal—public authority is rendered incompetent.

In most cases, those of us concerned about the climate—and those of us eager to wean the nation off dirty and often imported energy sources—want to see those wind farms built off the nation’s coasts despite President Trump’s objections. Abundant energy means investing in a wide array of sources, and wind energy is clearly a part of the solution. But the underlying complaint girding progressive complaints about the SPEED Act—namely that, as drafted by the GOP, it does not preclude the president from shutting down construction on contracted wind farms already under construction—pursues the right result without resolving the question of clean and clear process.



A Voice Is Better Than a Veto

America needs to adopt a system where, while everyone has a voice, everyone also understands who will ultimately decide. It is one thing if our argument is that presidents should not be able to shut down contracted projects, as Trump wants to do. But that should require us to forego the tempting prospect of asking the next Democratic president to do the same on the scourge of dirty projects the Trump administration is sure to green-light in the future. What’s good for the goose needs to be good for the gander. If government is going to function, the process needs to be fair.

None of this is to suggest that progressives shouldn’t fight for what they believe in. We do want neighborhoods to be kept whole, for water resources to be used responsibly, for housing to be erected abundantly. But those priorities are often arrayed against one another, and if government is going to be the arbiter it needs to be, we need to embrace some ethos centered around consistency. We haven’t yet articulated that—and in too many cases it’s clear that progressives haven’t even thought through the specifics. But we need to embrace some sort of results-neutral system capable of weighing costs and benefits against one another. Who, ultimately, should be empowered to choose?
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The Unraveling Threads of Democratic Erosion: A Snapshot from the Midwest


AZIZ Z. HUQ

To draw a bead on threats to democracy in the second Trump Administration, one can do worse than watch a video of an arrest made by ICE in the sleepy college town of Evanston, IL, home to Northwestern University, at the beginning of November 2025.15 The video shows a protester being arrested after his car rear-ended an ICE vehicle. The ICE agents have the man restrained on the ground. They then start punching him in the head, repeatedly. Toggle over to YouTube, and scan the comments, and what’s striking are the number of people, presumably Americans, cheering on a violent government assault on a fellow citizen, an assault that could have easily ended in a mortal tragedy.

This snapshot of the new America might be invoked as an exhibit on the case for several diagnoses of democratic erosion. Usefully, the incident also helps us see how such erosion unfolds along different planes and that the interaction between those various threads can induce vicious circles of democratic unraveling.

The Evanston incident might serve, to begin with, as exhibit A in the case for mapping a larger failure of legal constraints on federal power, and in particular federal violence. As Tom Ginsburg and I argued in a paper first posted in January 2017, effectual rule-of-law constraints on police, prosecutors, and state more generally are a sine qua non of democratic competition.16 Democracy where officials feel free to arrest or beat the opposition, or stuff ballots, is usually a charade. Earlier this year, I argued that this Administration was deliberately cultivating a version of what Ernst Fraenkel called “the dual state,” by which officials have a variety of tools for simply ignoring, or effectively switching off, the law.17 The difficulty Judge Sara Ellis has had eliciting compliance with her court order restraining ICE violence against citizens and noncitizens alike in Chicago is evidence that the observation, and Fraenkel’s model, has some staying power now. Of course, one might also point to prosecutions of the president’s perceived political foes or partisan misuse of regulatory power to punish other political opponents as further evidence of the same point.

Alternatively, the Evanston incident and reactions to it showcase the deep affective polarization cutting Americans off from each other. Political violence has plagued public figures on both the left and the right, so one might imagine a mutual interest in a cooling of rhetoric, a search for the common ground evinced, for example, in Beth Macy’s powerful new book.18 But, with dismaying predictability, it seems there are many Americans who orient their political identity around a hatred of the other party. Certainly, anyone who writes for the general public (or blogs, or tweets, I suppose) from a democratic, generally progressive perspective, is well aware of the depth and extent of violent vitriol on the right. Polling data released mere days after the Evanston incident finds a sizable minority willing to endorse political violence, and a majority expecting further rises in the incidence of such violence.19 The risk of self-fulfilling prophecies, whereby anticipation tips over into an embrace of preemptive action, is clear.

A third lesson here concerns the institutional platforms for preventing incumbents from the misuse of their legal and coercive powers. As Judge Ellis’s experience shows, courts have scanty tools for dealing with recalcitrant offices. A Congress aligned by party with the White House is very obviously going to do nothing. And the ex post legal checks on state violence are, thanks to the Roberts Court, minimal or non-existent. The American system of separated power, which once was thought to play that role, has largely failed. It is a sign of this failure that the term “separation of powers” can be thrown about casually by judges aligned with the president who wish to eliminate statutory or constitutional checks on the office’s powers. A concept that is so promiscuous in its applications is hardly fit for purpose when it comes to vindicating democracies.

It is important not to naturalize this state of affairs. In many other democracies, particularly ones organized around a parliamentary form of government, opposition parties have a set of legal entitlements that allow for supervision and even vetoes on self-entrenching actions.20 So the failure is emphatically a local one. The general problem of “disciplining states” towards democracy can be addressed, even if it never goes away.21 Just not by the tools supplied by Articles I through III of the federal Constitution.

It is, however, telling that there is an official actor trying, however vainly, to row against the tide of state violence in the Evanston incident: Specifically, the mayor of Evanston, Daniel Biss, has called for investigations into whether Illinois or federal laws were violated in the incident. He is not alone. In Durango, Colorado, another local police chief is investigating whether ICE agents violated generally applicable criminal laws.22 Historically, the political valence of American decentralization has long been associated with the disproportionate political powers wielded by the American South in the antebellum period to protect slavery, and then after the Civil War to advance racial subjugation under another name. But times change. The valence of political concepts can be unstable. Relying on decentralization as a friction on the project of deepening democracy now may be a serious mistake.

In a forthcoming law review article, Dean Zach Clopton and I develop a more general account of the larger political dynamics that crystallized in the fists repeatedly pummeling someone’s head in the crisp midwestern sun of Evanston.23 Borrowing a term from the political theorist Chantal Mouffe, we call this “agonistic federalism” (although we shed Mouffe’s unhealthy orientation toward the theory of Carl Schmitt): Intergovernmental conflict that proceeds with no holds barred, and that aims not just at policy wins, but at a dominance of the political field tout court. Yet, as we show, both states and municipalities like Evanston have a surprisingly extensive range of regulatory, civil, and criminal tools with which to insist on the legality of federal action.

Leaning into this federalism toolkit, to be sure, is a way of addressing the first problem—call it ‘the legality crisis’—while worsening the second—call it ‘the polarization crisis.’ The dilemma, however, might be inevitable: As someone who has been living with ICE helicopters buzzing his neighborhood for the past few weeks, I can attest directly to the sense that acquiescence in the bullying or outright unlawful deployment of state power to intimidate generally does not have a quelling effect. Looking around at my neighbors and community, I can attest that it incites and enrages. The term “agonistic” is useful in this present moment because it captures a psychological dynamic that is increasingly locked in, a dynamic that seems to be exacerbated by every move taken on each side. Addressing the legality crisis means exacerbating the polarization crisis, in part because of the failure of arbitrator institutions such as courts and network anchors. This is a dynamic from which there is no easy exit.

How would we know that a boundary line has been crossed, and the psychological conditions for a pooled form of political rule, i.e., a species of democracy, remain on the table? I am not sure the metaphor of a single line is a useful one. But if you must use the metaphor, then the point is surely that we cannot know when the fateful step across the line is taken. If we dissolve those jointly held dispositional predicates of democracy by trying to vindicate its legal infrastructure, it will be by inches. And we will not know we have gone too far until it is far too late.
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Federalism and Democracy


MICHAEL T. MORLEY

We can bolster our democracy by reinvigorating federalism-related principles that have largely eroded over the past century. The Framers structured the Constitution to delegate only certain limited powers to the federal government. Over the past century, the Supreme Court has interpreted certain constitutional provisions as granting the federal government virtually plenary authority over almost every area of modern life. As a result, crucial policies and funding decisions are often determined by Congress and federal bureaucrats, rather than states or localities.

Citizens are much more likely to feel disconnected from the democratic process when most important decisions are made at the national level. Trying to meaningfully influence federal policy can easily be seen as an unrealistic endeavor. Most Americans will never travel to Washington D.C. or meet an elected federal official. While constituents can readily call, write, or email their congressional representatives, they may feel their communications are easily lost among the hundreds of other missives Members receive each day and seldom trigger any response beyond a letter drafted by a staffer. Rather than participating directly in the lawmaking process, most people must have their views intermediated, if at all, through mass movements and interest groups.

Even when a person persuades a Representative or Senator of the merits of an idea, it will likely go nowhere unless that official happens to sit on a relevant committee. More broadly, a policy proposal will seldom be seriously considered without the backing of a national coalition to force the issue onto the national agenda. It is usually much harder to generate consensus on an issue across the nation than within a particular state or locality. Many of the most powerful influences on the federal legislative process are well-funded, highly ideological national groups whose policy preferences and priorities often bear little resemblance to ordinary Americans’ more pragmatic views. And the lengthy legislative process, involving byzantine rules and well over a dozen vetogates, can stymie even bills with widespread support.

In most cases, a voter also has far less of a voice in federal elections than in races for other offices. The typical congressional district has about 761,000 people. Each voter’s share of the power to elect a representative is minuscule; a modern congressional district has more people than did the most populous state—Virginia—during the Founding Era. Most districts are heavily lopsided toward one political party, making the outcome of general elections virtually preordained. Even in competitive races, however, with rare exceptions, a “close” election means the winner prevailed by a margin of several thousand votes. These factors are only exacerbated for most Senate seats. Ironically, among all of the important reasons why a person may choose to vote in a federal election, actually impacting the race’s outcome is perhaps the least likely to be realized.

Federalism offers a partial solution to these problems. Enforcing constitutional limits on the scope of federal power ensures that many important decisions will be made by officials at lower, more accessible levels of government. In most cases, districts for state, county, and local legislators will be much smaller than for federal office, affording each voter a greater chance to affect an election’s outcome. Citizens can more readily participate in the policymaking process—often by testifying directly to legislators during the public comment section of public meetings or hearings. State and local legislators are often more personally accessible than federal Representatives and Senators. Additionally, the lawmaking process is usually relatively simpler at more local levels of government. A person does not face the prospect of having their policy preferences defeated by voters on the other side of the country with substantially different interests, values, and expectations.

Perhaps most importantly, a decentralized approach generally allows more people’s preferences to be satisfied. When a single nationwide majority resolves an issue on a uniform national basis, the will of tens of millions of voters can be overridden. In contrast, when each state, or even each county, is free to resolve an issue for itself, a diversity of approaches—responsive to the preferences of smaller groups of people—can be adopted. The “will of the people” is a more meaningful concept when the will of more people is satisfied, rather than allowing a single national majority to control.

In short, one of the biggest challenges facing our democracy is the enormous scope of its growth. During the Founding Era, when four million people lived in colonies along the Atlantic coast, the Framers questioned whether a national Republic could succeed. Their concerns apply with even greater force today in a continent-wide nation of over 330 million people. The principles animating federalism counsel, among other things, that policy decisions should be devolved to the lowest unit of government reasonably possible; higher levels of government should not legislate in fields for which others are responsible.
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The Health Status of U.S. Democracy


PHILIP BOBBITT

In 1776, Thomas Paine wrote Common Sense, a pamphlet that galvanized American public opinion in the aftermath of the colonial confrontations at Lexington and Concord. The disorganized revolt against British authority was largely undecided on next steps, public opinion having failed to coalesce around capitulation to London or revolution against the British government. Paine’s argument for American independence was uncompromising. Prefiguring the Declaration of Independence that put King George III front and center in the emerging conflict, Paine wrote: “In the monarchies, the King is the Law but in America, Law is King.”

In 2026, we sometimes obscure this fundamental republican premise when we observe that threats to our constitutional institutions undermine democracy. That is, of course, true, but also a bit misleading. There are democracies that are monarchies (like the UK) and there are republics that are autocracies (like the PRC) or theocracies (like Iran). It is the constitutional character of the U.S. that its democracy is a republic, which is to say that law is the monarch, law is the final arbiter.

This is confused by commentators who juxtapose democracy versus republic. At events in the 2024 presidential campaign, Trump rallygoers were repeatedly shown chanting, “we are a republic, not a democracy.”24 A similar confusion underlies the sarcastic neologism of critics that we are living in a “juristocracy” rather than a democracy and should strip the Supreme Court of the power of judicial review—the power to enforce law on government.25

Of course, there are practices that pose serious threats to our democracy—campaign finance rules that encourage corruption and gerrymandering that invites and reinforces party polarization—are two.26 But the most deadly threat is the vitiation of our republican form of democracy by the undermining of the primacy of law.

Such threats are not so obvious or so much discussed as campaign finance rules and gerrymandering (although both practices could not survive a more robust constitutional culture in the U.S.), but they are all the more insidious for that.

A government under law is America’s greatest contribution to civilization because it makes possible the creation and maintenance of a national common ground—the U.S. Constitution—within which political contestation can take place. Here, the guarantees of free speech and assembly, the rights of religious practice and human dignity are sealed off from government interference; the rights of minorities in the demos are assumed, so that no group—no matter how marginalized—is so isolated, and no group—no matter how numerous—is so exalted, that the need for persuasion evaporates.

The principal threat to democracy thus can come from allegedly “democratic” appeals to cast aside the fidelity to law in the name of exalting a popular movement. Although it probably isn’t in the top 10 of public concerns, executive impoundment—the refusal to fund programs adopted into law by congressional action on grounds of fiscal discipline—is a striking example. The flip side of impoundment is the funding of government activities by private gifts. Here, too, the legal processes mandated by the Constitution are evaded. But who cares? Why not get a government building for free—perhaps a ballroom added to the White House? Why not refuse to spend money so that taxes can be lowered? Who would object? Isn’t executive discretion in such matters mandated by a successful election?

In fact, such practices sever the vital link between the election of the only officials constitutionally authorized to fund government activities and the cost of those activities to voters, thus sedating popular concern. In an aristocracy, it is not difficult to get the government’s rulers to pay attention: they own the country. But in a democracy that linkage is provided by biennial elections of persons who must explain to the voters why the government took their money and what was done with it.

Of course, there are other more sensational attacks on constitutional law: using the Justice Department to harass political adversaries with baseless prosecutions, militarizing the domestic environment by superseding local police and judicial authorities, defaming judges and encouraging threats of violence against them, demoting an opposition senator for the insolence of saying that American troops need not, indeed should not, carry out unlawful orders.

But because these stratagems are so blatantly unlawful, they will—in time, after much expense, and after much suffering—be thwarted in the courts.

What courts cannot effectively do is protect constitutional rules that are more elusive to injunctive relief (there are a thousand ways not to spend money, and a thousand concessions to be wrung from lawful recipients by the mere threat to withhold funds) and also to popular understanding. Thus American democracy destroys itself by undermining its republican foundations.
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Growing Stress Fractures in Our Republic


ELIZABETH PRICE FOLEY

Most Americans think we live in a “democracy.” They’re wrong. We live in a constitutional republic, and the people don’t usually get to vote on big issues. Instead, we elect individuals to state and federal executive and legislative branches, and those individuals are the primary decision-makers. Today, unfortunately, our elected representatives too often don’t care what U.S. citizens want and are openly rejecting legislative compromise in favor of violence. Consequently, stress fractures in our republic are beginning to show.

In Federalist No. 10, James Madison observed that democracies devolve into “spectacles of turbulence and contention” among warring factions, rendering them “incompatible with personal security, or the rights of property….” In a constitutional republic such as the United States, by contrast, majoritarian prejudices and passions are reduced by two principal mechanisms.

First, the Constitution enumerates and limits government power and enshrines certain rights. Some rights emanate from the nature of government itself (e.g., the right to jury trial), while others inhere in humanity—i.e., they are human or natural rights—that governments can’t legitimately infringe (e.g., the right to free speech and exercise of religion). Government does not “give” us these natural rights, and so it can’t take them away. Enumerating rights reduces the threat that majoritarian passions pose to individual liberty and property.

Second, Madison argued that a republic dampens majoritarian excesses because elected representatives “discern the true interest of their country” and their “patriotism and love of justice” ensure that decisions are made for the good of the citizenry. He acknowledged, however, that “[m]en of factious tempers, of local prejudices, or of sinister designs” might betray the interests of the citizenry “by intrigue, by corruption, or by other means….”

Enumerating rights has been essential for keeping our republic intact. As Anti-Federalist “Agrippa” put it, enumerating rights is necessary so that “the sober and industrious part of the community should be defended from the rapacity and violence of the vicious and idle.” The Fifth Amendment’s Takings Clause, for example, protects private property from being confiscated by elected officials who might want to “redistribute” property. The First Amendment prevents elected officials from censoring unpopular or political opponents’ speech or legislating away religious freedom. Although elected representatives sometimes want to trample these rights, courts thankfully still protect them.

Madison’s second proposition—that elected representatives will be wise, sober statesmen motivated to protect the country and its citizens—hasn’t fared as well. The two major political parties have stopped having meaningful dialogue about the most controversial issues. Prominent party leaders routinely accuse political opponents of being “dangerous,” “fascist,” or an “existential threat to democracy.” This rhetoric is, unsurprisingly, having its foreseeable effect: growing political violence.

Two assassination attempts have been made on President Trump. A prominent young conservative, Charlie Kirk, was just murdered. Tesla vehicles and dealerships were vandalized and firebombed because of Elon Musk’s DOGE effort. In January, a woman wielding a knife and Molotov cocktails was arrested near the U.S. Capitol, admitting she wanted to kill Secretary of War Pete Hegseth (whom she called a “Nazi”) and House Speaker Mike Johnson. In April, during Passover, Pennsylvania Governor Josh Shapiro’s residence was attacked with Molotov cocktails by someone enraged by Shapiro’s pro-Israel stance on the war in Gaza.

Elected representatives now routinely call ICE agents “Gestapo,” “secret police,” “terrorists,” “Nazis,” “kidnappers,” and “human traffickers,” simply because they are enforcing federal immigration law. Individuals whipped up into a frenzy by this rhetoric are turning violent. In March, the New Mexico GOP office was spraypainted with “ICE-KKK” and firebombed. In July, an individual spraypainted “ICE=Nazis” and opened fire on the Alvarado, Texas, ICE facility, shooting a police officer in the neck. A few days ago, the ICE field office in Dallas was attacked by a gunman who killed one person and critically injured two more. His bullet casings said “ANTI-ICE.” It’s only a matter of time before an ICE agent gets killed, and we all know it.

An entire political party is now choosing inflammatory rhetoric over reasoned debate about whether federal law should be amended to give illegal immigrants amnesty from deportation. This is likely due to political desperation: As a January 2025 New York Times poll revealed, 55 percent of Americans support “deporting all immigrants living in the U.S. illegally” and 63 percent support deporting those who entered illegally during the past four years. Amnesty isn’t popular among U.S. citizens.

“Resistance” to federal authority and victory by “any means necessary”—i.e., violence, not debate—is now the message. Far from being wise and patriotic statesmen as Madison presupposed, these elected representatives exhibit the ‘factious tempers’ and ‘sinister designs’ he warned about. Unless this changes soon, more violence is likely coming, and perhaps a national divorce.

October 15, 2025

Elizabeth Price Foley is a tenured Professor of Law at Florida International University College of Law, where she teaches constitutional law, separation of powers, and civil procedure. She is also a Partner at Holtzman Vogel, PLLC, where she practices constitutional and appellate law. She is the author of three books on constitutional law and a frequent contributor to the opinion page of the Wall Street Journal on issues of constitutional law.








The End of Constitutional Government


RUSSELL MUIRHEAD

The second term of Trump is not just the ascent of a man but what some call a “policy revolution.” Trump’s support of tariffs has disrupted a roughly 70-year trajectory of trade liberalization. His policy of mass deportation and hard borders reverses 50 years of liberal immigration policy. Trump’s foreign policy reverses 80 years in which America gave security guarantees to democracies around the world stretching from Japan and Australia to NATO. Domestically, Trump has interrupted 75 years of unquestioned support for scientific research and the universities that house it. He has reversed policies of embracing racial and ethnic diversity. And he has toppled more recent initiatives in liberal social policies on transgender rights.

The second Trump presidency may represent what the late V.O. Key called a “critical election,” where a new coalition comes together to dominate national politics for a generation—akin to the Jacksonian era, or the New Deal itself.

The New Deal public philosophy—liberalism—was exhausted by Reagan’s inauguration in 1981. It could no longer reliably magnetize a durable national coalition of voters. But its opponent—conservatism—was equally unable to fully disestablish the New Deal coalition. For the past 45 years, no party and no leader has been able to make the Constitution work by reliably electing presidents and friendly majorities in the legislature. It has been an era without a public philosophy—only polarization and contestation.

Perhaps Trumpism—a blend of George McGovern’s foreign policy, Bernie Sanders’s trade policy, and Pat Robertson’s social policy—is the start of something new. And it might be, if Trumpism were primarily about policy.

But at its heart, it is not about policy at all.

Consider Trump’s challenge to the universities. Part of the attack is focused on policies, especially the Administration’s suspicion that selective universities cloak the use of racial quotas under the heading of diversity, equity and inclusion (DEI) goals. To police this, the Administration has asked universities to annually report data on race, sex, grade point average, and SAT scores to the Department of Education, and directed the Department to “overhaul” the Integrated Postsecondary Education Data System.27 But the President has also ordered the Secretary of Education to “take all necessary steps to facilitate the closure of the Department of Education.”28

Which is it? Use the Department of Education to serve new policy goals? Or destroy it?

The attack on the administrative state does not stop with one Department. Under the guise of deficit-cutting and the “Department of Government Efficiency,” it touches on every office, every bureau, and every department of the federal government. And the point, of course, was not cutting the deficit but incapacitating the state—especially those repositories of expertise, such as the Bureau of Labor Statistics or the Centers for Disease Control and Prevention or the Federal Reserve, that possess authority and legitimacy independent of the President’s power of personal command.

This is what Nancy Rosenblum and I call “ungoverning.”29

The destruction of state capacity is not normal, even for authoritarians—though others have done the same (see Hugo Chávez). But it does have an authoritarian logic. Any policy—conservative, liberal, pragmatic, whatever—limits the personal power of the executive by the simple fact that policies require commitment. That is what policies are: a commitment of resources in the present to achieve specified goals in the future. To have a policy means not changing your mind, at least for a while.

Ungoverning is the destruction of the policy state—a state developed in the U.S. with the New Deal. And it is the creation of a power the U.S. Constitution was designed to proscribe: the power of what Locke called the “inconstant, uncertain, unknown, arbitrary will of another man.”

The destruction of the policy state and a government of limited powers —constitutionalism—is never announced. It is only suggested by a new kind of presidential rhetoric.

Before Trump, presidential speech was meant to be stately and solemn. “Presidential” and “dignified” were synonyms. Contrast that with Trump’s posts to Truth Social—unfiltered, undigested, and full of invective. Authenticity is the substitute for seriousness.

But the unserious posts have a serious point. They demonstrate an ability to say anything regardless of norms and expectations. Which is a demonstration of power.

Commentators and policy experts search for the real purpose behind Trump’s statements and actions—what, for instance, is the plan guiding the capture of Nicolas Maduro? The question presupposes there is a policy guiding U.S. action, and an administrative capacity equal to the demands of executing the policy.

But what if there is no settled aim, no policy—only a desire to exercise and display the power of personal command?

In 1838, Abraham Lincoln, in the first speech he ever gave, warned of those whose ambitions cannot be satisfied by mere service in constitutional offices—by being one more governor or president in an endless succession of forgettable “public servants.” Lincoln warned of the one who so thirsts and burns for distinction that he will trade fame for infamy by destroying the Constitution.

The end of Trump’s story and the story of America during Trump remains to be written. But as Lincoln knew, even as a young man, when the love of power is greater than any other love, the story does not end well. America needs a new policy regime, and Trumpism may inform it. But Trump himself cannot.

January 9, 2026
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A Danger to the Nations of the World


AZIZ RANA

For the better part of a century, many Americans have taken for granted a basic story about the country’s place in the world. The U.S.’s inherent promise—as underscored by the Declaration of Independence and the Constitution—is inextricably joined to the spread of constitutional democracy: equal rights and civil liberties for all, free and fair elections, institutional checks and balances, and the presumption that no one is above the law. American interests are nothing less than the world’s interests. Today, however, it is increasingly hard to sustain this account either of U.S. domestic politics or of what American power means for the world. In fact, preserving democratic life globally will likely require a pathway beyond American primacy, as well as a significant project of constitutional transformation at home.

It is no doubt the case that the U.S.-led post-World War II order helped to diffuse a version of constitutional democracy, wedded to market capitalism, as the “default design choice” eventually for the globe.30 Yet, from the very beginning there were at least two inherent instabilities in Pax Americana’s relationship to this design choice. First, U.S. officials enjoyed striking impunity for their exercise of state violence. Embedded in the postwar order was an American investment in both rule-following and rule-breaking. On the one hand, U.S. officials were committed to framing global institutions like the UN in terms of collective decision-making and self-restraint. Yet, on the other hand, such restraint was always tied to the idea that for this system to work there would have to be some actor, namely the United States, that could step outside the rules to ensure that the order itself was maintained. The result has been a persistent history of U.S. defection from the very rules it established, through coup attempts, assassinations, and countless military interventions. Indeed, this history extends all the way to Biden-era complicity in what legal experts describe as a genocide in Gaza.31

This meant that the era of the postwar “rules-based order” was at one and the same time the era of the American “imperial president.”32 Politicians in both parties defended an expansive, largely unchecked executive and tended to treat systemic accountability for U.S. state violence—whether in U.S. or international courts—as nothing less than a threat to national security and the global order. It has been a rare occurrence for security officials to face real and enduring consequences for their misconduct, a fact further aided by the federal bench’s judicial cover and by the persistent cycling back into power of security appointees implicated in past abuse.33 Well before the rise of Trump, a blanket of protection cloaked government behavior almost no matter the action, trickling down from the president even to the local police officer.

The second instability concerned the U.S.’s own complicated domestic commitment to representative government. Alongside real support for inclusive democracy, a mixture of ethno-nationalism and authoritarianism has always circulated within American politics, embodied not that long ago by the Jim Crow system. In recent decades, the constitutional structure’s dysfunctions have elevated ethno-nationalist and authoritarian strains, in part given the nature of how political representation works in the U.S.

American elections and judicial appointments are built on the unit of the state, organized to an extreme degree around geography rather than actual population. Aided by Senate malapportionment, state-based gerrymandering, the Electoral College, and the Supreme Court’s appointments process through the Senate and presidency, the right in particular has been able to project power whether or not its coalition diverges dramatically from the country’s cultural and racial diversity. The related effect has been to incentivize right-wing politicians to invest in mechanisms of minority rule that block the electoral voice of perceived opponents—even to treat principles like “one person, one vote,” along with U.S.’s broader demographic diversity, as near-existential threats. This has both helped to push more extreme ideas into the mainstream and to align right-wing electoral interests with growing suspicion of multiracial democracy itself.

Trump is the apotheosis of how these two instabilities—impunity and democratic dysfunction—are now operating in tandem to uproot constitutional democracy at home and abroad. At each step of his ascendance, instruments from within the global constitutional toolkit would have contained his power or held him accountable. Most obviously, elsewhere when on multiple occasions you lose more votes than you win, as he did in 2016 and 2020, you never hold office—a fact that typically diffuses the influence of the politician and those around him. But in the U.S., Trump nonetheless won the presidency with resulting long-term institutional and cultural effects, starting with his ability to reconstitute the Supreme Court. Again, elsewhere, if you try to overthrow an elected government, you often face—in fairly short order—criminal punishment in addition to the removal for a period of years from office-holding. But in the United States, because of an inoperable impeachment process, deep elite ambivalence toward accountability, and rulings from a Trumpist Supreme Court, Trump remained for years in the wings as an ex-president, able when the time came to take advantage of Democratic weakness and global anti-incumbent sentiment.

And so today, the U.S. is witnessing an aggressive Trumpist version of the imperial president and a related assault on all the elements of constitutional democracy, including the integrity of domestic, foreign, and international legal systems. At home, this means attacks on racial inclusion, free speech, free and fair elections, civil society infrastructure, and the basic rights of noncitizens—through masked ICE raids as well as detention, deportation, and even imprisonment in or exile to client states engaged in their own pervasive rights abuses.34

Abroad, it means what UN experts term “extra-judicial executions” in the Caribbean and in the Pacific,35 lawlessness that takes Bush and Obama-era “targeted killings”36 —with their extreme executive say-so and secrecy—as a destructive building block.37 It also entails direct attacks on efforts in foreign states and at the international level to contain authoritarian resurgence and mass violence. Brazil’s Supreme Court faces sanctions, visa revocations, and threats for its role in prosecuting Bolsonaro for an attempted coup38 —in effect, for exercising the rule of law function a compromised U.S. Supreme Court abandoned. The ICC faces similar sanctions—and the ICJ abuse and threats—for the temerity of extending foundational elements of international law to Israel.39 This is of course the same ICC that U.S. officials played a central role in developing, including in drafting the Rome Statute, before refusing to ratify the treaty and be bound by it. These attacks on non-U.S. legal institutions parallel the domestic drive to punish lawyers and officials that sought legal accountability after the 2020 election. All of this is in keeping with a transactional approach to law and politics, marked by open graft and in which tariffs and sanctions, not to mention overthrow and annexation threats are wielded against the non-compliant.40 As for billionaire backers, pliable politicians, and friendly foreign presidents, they enjoy everything from legal favors to massive financial largess.41

Du Bois wrote in the NAACP’s 1947 petition to the UN, that unless dramatically reformed, American internal practices would eventually impede the achievement of global peace and security. He argued that the “rotten borough system” of state-based representation, made worse by Jim Crow disenfranchisement and domestic impunity for racial violence, “spell[ed] danger: danger to the American way of life, and danger not simply to” Black people but also “to white folk all over the nation, and to the nations of the world.”42 For Du Bois, Americans’ refusal to confront their own government-backed violence, as well as to reform the institutions of political representation, were latent threats to the very rules-based order U.S. officials sought to erect for the world.

Today, it is just those dangers that increasingly define the U.S.’s position. This reality can be a strange one to hear as Americans, given longstanding intuitions about our inherent national meaning and international role. But especially with the U.S.’s continued global economic and military might, we must be forthright in recognizing exactly where this power is driving the world. Indeed, engaging in the same old conversations about a fundamentally stabilizing U.S. leadership and grand strategy embodies a profound failure to appreciate the severity of the times.

Equally important, this moment suggests that the future of constitutional democracy rests just as much on the capacity of non-U.S. reformers and movements to find a pathway out of the present, beyond either a broken Pax Americana or a new destructive order dictated by competing regional authoritarians. This pathway must be grounded in a vision of a shared global commons, mutual and collective decision-making, and systematic legal rule-following. At home, the same reality underscores the need for Americans to address, finally, our own house—by reforming our institutions of electoral democracy and by engaging in a genuine accounting of Trump-era and pre-Trump-era practices of impunity. Unless we do so, U.S. power may well continue to “spell danger” for us all.
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The Bear, Tocqueville, and Institutions That Work


EBOO PATEL AND ROLLIE OLSON

American democracy needs more architects and fewer arsonists. The defining challenges of our time, from the crisis of loneliness to the polarization spilling into political violence, are social problems.1 And these problems have been exacerbated by the erosion of the institutions that once gave people purpose, discipline, community and agency.

As we approach the 250th anniversary of the American democratic experiment, confidence in institutions sits at a low ebb.2 It’s disheartening, but not without good reason. Congress lurches from shutdown to shutdown. News outlets chase outrage over understanding. Top universities, instead of cultivating citizens skilled at cooperating across difference, have too often energized activists who stoke division. Across sectors, those who should be guardians of the common good have let their credibility crumble.

Our inclination as concerned Americans should be to act as architects, working to restore the integrity of our institutions or to design something better. Instead, the dominant social change paradigm of the past decade has rewarded arson—the impulse to burn down what is broken rather than build what can last. The loudest voices, even those already advantaged on every metric of privilege (education, income, opportunity), insist on tearing down structures, exposing flaws, critiquing leaders, and condemning entire systems as irredeemable. The spirit of critique, while healthy when used constructively, has hardened into a posture of cynicism.

I have seen this dynamic up close in my own world, the nonprofit sector. To draw from Yuval Levin, organizations betray their purpose when they cease to mold people through habits of service and excellence, and function as stages for performance rather than schools of character.3 Bold statements and displays of activist outrage may win praise in the moment, but they distract from the core mission. The real strength of nonprofits has always been their ability to hone the craft of helping communities of people with diverse identities and divergent ideologies flourish. By keeping that north star, the social sector is not only more effective, but it creates the conditions of a common life together.

The genius of America has always been the vibrancy of our civic life. Our schools, congregations, associations, and charities are the living expression of democracy. Alexis de Tocqueville noticed this nearly two centuries ago when he wrote, “In democratic societies, the science of association is the mother science; the progress of all the others depends on the progress of that one.” The health of our democracy is inseparable from the health of our civic institutions.

Tocqueville saw America’s strength in how people of different backgrounds learned to cooperate for a purpose larger than themselves. That’s exactly what we see in The Bear, FX’s critically acclaimed show about a scrappy Chicago restaurant. On the surface, it’s about food, kitchen chaos, and the drama of the dysfunctional Berzatto family. But really, it’s about building an institution.

In season one, the staff rallies to save a failing Italian beef shop. In later seasons, their focus is creating a fine-dining restaurant worthy of critical acclaim. Along the way, we see what institution-building requires: relentless craft, humility, and a willingness to be shaped. Marcus, the pastry chef, spends sleepless nights experimenting until he finds the perfect doughnut. Syd, the sous-chef, studies dishes across the city to sharpen her own. Carmy, the chef-owner, pushes hardest of all and believes in the potential of his team—sending staff to culinary school, investing in their growth, and modeling what it means to care about excellence.

Everyone in their ragtag staff has known hardship, yet no one retreats into cynicism. No one stands on the sidelines sneering about toxicity or shouting that the whole system should be dismantled. They fight; they fail; they doubt, but they keep showing up because they believe a restaurant—like any institution worth its salt—is worth doing and can change lives. The opening scene of Season 4 flashes back to Carmy and his late brother Mikey discussing the initial idea of opening a restaurant. Carmy reflects that restaurants are special places “where all our good memories happen.” When Mikey pushes back that the industry is too difficult, Carmy replies, “It’s fucking hard. But that’s what makes it special—it’s hard, it’s gnarly, it’s brutal, and it’s specific, and not everyone could do it, but I could do it, Mike.”

That belief in the ideal—that a restaurant can change lives, and that difficulty is what makes it special—is the restaurant’s “secret sauce.” Our institutions, and the people driving them, must believe in theirs. Whether you serve on a school board, work in Congress, or lead a nonprofit, the lesson from The Bear applies: treat your work as a craft, pursue excellence as a service to others, and believe that your institution can form people, including yourself, for the better—even when the work gets hard, gnarly, and specific.

Our democracy will not be renewed by the arsonists. It will be renewed by the architects—people who, like the crew at The Bear, devote themselves to institutions that endure and call us beyond ourselves into something larger, richer, and shared.

September 25, 2025
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Family as the Foundation of Republican Democracy


ROBERT P. GEORGE

Reflecting on the conditions for the maintenance of republican government (what we would today call “democracy”), James Madison observed that “a well-instructed people alone can be permanently a free people.”4 In the same vein, John Adams famously remarked that “our Constitution is made only for a moral and religious People. It is wholly inadequate to the government of any other.”5

The founders of the American republic understood that even the best constitutional structures and formal constraints on political power aren’t worth the paper they are printed on if people do not understand them, value them, and have the will to resist the blandishments of those offering something tempting in return for giving them up or allowing them to be violated without swift and certain political retribution.

People lacking in virtue can be counted on to trade liberty for protection, financial or personal security, comfort, being taken care of, or having their problems solved quickly. And there will always be those occupying or standing for public office who are happy to offer that deal—in return for an expansion of their power.

The question then arises: To whom, or to what institution or institutions, do we who wish to preserve republican democracy look to form the hearts and minds of our people, to help make them worthy of freedom and capable of preserving a republican civic order against temptations to trade it away? It is certainly not to the state itself; nor is it to economic institutions or courts. It is first and foremost the family.

Russell Kirk once observed that “the family is held together by the strongest of human bonds—by love, and by the demands of self-preservation.” Those of us who seek to preserve and defend our republican civic order must recognize that the pre-political institution of the family—whose preeminent status among our loyalties, obligations, and attachments makes it, to co-opt Edmund Burke’s language, the “germ of public affections”—is the most important inculcator and transmitter of the virtues necessary for the exercise of responsible citizenship in any system of self-government.

Thus, everyone should be concerned about ideologies, practices, and policies that undermine the family, including those that today massively contribute to or abet widespread family dissolution and failures of family formation. Law and policy pertaining to the family must embrace a sound understanding of marriage—which, in my view, is marriage understood precisely and only as the conjugal union of husband and wife—and support a healthy culture of marriage. Family integrity and family structure crucially matter, as the sociologist Mark Regnerus showed in his reviled and slandered but now fully vindicated family structures study.6 And whatever ideologies, practices, and policies weaken the marriage culture and thus harm the institution of the family—including pornography, promiscuity, the mainstreaming of non-marital sexual cohabitation, widespread out-of-wedlock child-bearing, and various other elements or artifacts of the sexual revolution—are matters of legitimate and serious public concern.

To be sure, the family is but one of the nongovernmental institutions of civil society (what Burke famously referred to as the “little platoons”) that sustain a culture in which self-government can flourish and endure—where people are fitted out to exercise political and personal freedom responsibly, and institutions of government perform their essential roles and stay within their constitutional bounds. Religious communities, educational institutions, and a panoply of private associations are all, in their own ways, in the business of transmitting essential virtues. Such associations, which Tocqueville recognized as crucial to American democracy’s success, function as mediating institutions that provide a buffer between the individual and the power of the central state.7 But it is the marriage-based family that stands out as the most significant because it does the heavy lifting when it comes to instilling in people in their most formative years honesty, self-restraint, self-discipline, fairness, concern for others, public-spiritedness, and all the other virtues necessary for people to live well, be good citizens, and participate constructively in the enterprise of self-government.

As provocative as it may be to say it today in academic and other elite circles, it is true that anyone—progressive or conservative—who wants to be a defender of democracy must also defend the family.

September 15, 2025
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Civil Society Institutions Under Authoritarian Encroachment


TURKULER ISIKSEL

Democracy institutionalizes and thrives on pluralism not only in the form of competitive elections, the separation of powers, checks and balances, and federalism, but also at the level of civil society. As Robert Putnam argued in his emblematic 1995 article “Bowling Alone” (and subsequent book by the same name), a dense and unruly thicket of associations that pursue independently chosen goals, interests, values, and ends is the distinctive feature of a robust democratic society.8

Some intermediary institutions like media organizations and political parties contribute to democracy directly, for instance by informing the public and organizing political competition.9 Others do so indirectly. For example, in a legal system where citizens depend on private law firms for legal representation, these institutions have a critical role as custodians of the rule of law. Likewise, although scientific expertise sometimes comes into tension with democratic self-rule, medical associations, hospitals, research institutes, or public health organizations are essential for enabling social trust, public awareness, and collective action.10

Of course, not all civil society institutions advance liberal democratic ends.11 Associations that pursue exclusionary, hateful, or anti-liberal agendas undermine rather than reinforce liberal democracy.12 As Sheri Berman has argued, in the absence of robust political institutions, interwar Germany’s “extraordinarily vigorous associational life” contributed to the downfall of the Weimar Republic.13

While not all civil society institutions necessarily support democracy, however, authoritarianism predictably targets associational pluralism in general, and certain kinds of institutions in particular.14 Government-led attacks on independent media companies, civil rights and advocacy organizations, universities, disfavored religious groups, and law firms are among the telltale signs of democratic backsliding.15

Why are some civil society institutions regular targets of authoritarian suppression? For one thing, institutions that adhere to well-defined professional values and norms thwart the regime’s demand for political loyalty and social control. Whether they are guided by journalistic standards, scholarly rigor, scientific validity, legal ethics, or faith doctrine, these institutions answer to a different authority.

Second, authoritarianism consolidates by metastasizing into civil society institutions, replacing internal governance mechanisms with hierarchical mechanisms of control, imposing ideological conformity in place of expert judgment. Although these changes are less dramatic than dissidents being frog-marched into jail, they are insidious. They corrupt the social infrastructure of liberal democracy, whose eventual restoration requires much more than simply voting out the autocrat.

On the bright side, if intermediary institutions are essential for a free society as Tocqueville argued, then well-established institutions can also be a source of democratic resilience under authoritarian pressure.16 They can arrest the momentum of authoritarian encroachment like oyster beds in the path of a storm surge. They can also make the eventual climb from the precipice less arduous by keeping civic habits alive at the meso-level.

It is precisely their role as sentinels of democratic pluralism, I contend, that justifies the extensive legal safeguards and privileges that organizations enjoy. Depending on their framework of incorporation, organizations may count on tax exemptions, perpetual existence, limited liability, asset partitioning, and bankruptcy protections. These extraordinary privileges cannot be legitimized solely by reference to the private goods that these entities generate for their members.17 Rather, they are justified to the extent that they enable robust civic pluralism and frustrate the totalizing reach of public power.

In other words, civil society institutions have both a democratic duty and an existential imperative to use their organizational and material resources to resist authoritarian encroachment. But although “resistance” may conjure grand gestures of defiance, most institutions can fulfill this duty by simply declining to surrender their institutional autonomy and refusing to swerve from their mission.18

Unfortunately, the responses of major U.S. private institutions to blatant government encroachment under the second Trump Administration are not encouraging so far. Whether fearing for business deals, outsized endowments, security clearances, federal grants, broadcast licenses, or insider access, many elite institutions have adopted a duck-and-cover strategy and have failed to live up to their reputation as the steadfast guardians of their respective missions.19

This is short-sighted. The institutions that play a critical part in sustaining liberal democracy are precisely those that stand to lose the most from its demise. Unlike human beings, organizations famously lack “a body to kick, a soul to damn.”20 Rather, an organization’s mission (and its ability to pursue it with integrity) is constitutive of what ‘it’ is. The imposition of external rules and standards, such as requirements of political loyalty or ideological conformity, threatens their core identity. A news organization that jettisons journalistic ethics for government favors is simply a propaganda outlet.

Authoritarianism succeeds by making dissent costly. When the authoritarian gale sends citizens running for cover, civil society organizations must anchor democratic principles. The fact that they cannot be jailed, deported, or tortured vests organizations with greater responsibility to take risks on behalf of everyone who has a stake in preserving the liberal order. When these institutions bowl over, democracy loses.

October 2, 2025
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‘First, Do No Harm!’ Five Steps Philanthropy Should Take to Bolster Liberal Democracy


DANIEL STID

Many philanthropists, be they foundation-based or individual grantmakers, are committed to defending democracy in America amid its present peril. Over the past decade, these donors have spent billions to bolster and/or reform the institutions and processes of democracy.21

However, democracy-focused philanthropy is but a small fraction of the giving meant to shape what government does and how it does it. Across a range of issues — e.g., criminal justice, education, the environment, immigration, political economy, racial justice, etc. — philanthropy underwrites efforts to influence public policy. Unfortunately, it does so in ways that have come to accelerate polarization and produce a multi-faceted tragedy of the commons in our public life.

By funding uncompromising advocates and activists, philanthropists on both the left and right weaken the ability of our political parties to build the broad and stable majorities capable of governing a diverse and continental republic. While most Americans’ views cluster around the political center, on issue after issue, philanthropy funds pressure groups that tether our parties to the extremes.22

This is self-defeating in three ways. First, funders’ preferred policies falter as the parties proximate to their side of the political spectrum struggle to build the majority coalitions needed to enact and sustain them. Second, democracy itself suffers: polarization erodes trust, with 85% of Americans feeling ignored by leaders—a stark indicator of democratic decay and delegitimation.23 Third, philanthropy’s own legitimacy is at risk. The more funders are seen to act as “shadow partisans,”24 the louder the calls to restrict the freedoms our democracy affords them.25


Toward Responsible Pluralism

I lay out a better path for philanthropy in a recent report for the SNF Agora Institute at Johns Hopkins University entitled “Taking Democracy for Granted: Philanthropy, Polarization, and the Need for Responsible Pluralism.”26 It proposes that philanthropists have a stake in the health of the liberal democracy in which they operate; they bear no small responsibility for its legitimacy and sustainability. This responsibility cannot be discharged, as some foundation leaders recently argued, simply through funders’ “unfettered pursuit” of their own agendas.27 Indeed, that so many philanthropists are already doing this has led to the tragedy of the commons described above.

Rather, philanthropists must understand they are responsible for the health of the polity in two related but distinct meanings of the word. First, philanthropists must think and behave as responsible stewards. They have an obligation to preserve and enhance the institutions and culture of democracy in America, even as they use them to advance their goals. Second, citizens, associations, journalists, watchdogs, and other actors in civil society can and should hold philanthropists responsible for the impact they are having on liberal democracy and civic life. Practicing responsible pluralism is thus a way for philanthropists to meet their obligations and ensure their actions hold up under the appropriate democratic scrutiny.

As with Spider-Man, so too with philanthropy in a liberal democracy: With great power comes great responsibility.



Five Steps All Funders Can Take

To be clear, responsible pluralism ultimately depends not on what specific causes philanthropic funders support but rather on how they support them. Regardless of their focus, all funders who seek to do their part in preserving democracy in America can and should take five steps:

1) Admit There is a Problem. This first step is the most important. Philanthropists must acknowledge their responsibility for the health of democracy. They cannot externalize the costs of funding uncompromising advocacy and activism. Individual donors and foundation boards and presidents must exercise leadership in recognizing and responding to this obligation in ways that bolster rather than undermine pluralism.

2) Practice Pluralism from the Inside Out. Funders need to expand the viewpoints informing their grantmaking. Instead of the current monocultures, they should cultivate political and ideological biodiversity in the circles of people informing their decisions. This means recruiting staff and advisers who bring different perspectives to bear. It also means welcoming dissent and engaging with good-faith skeptics—i.e., potential coalition partners.

3) Build Expansive and Varied Coalitions. Philanthropists must also seek to engage a more diverse mix of grantees and co-funders. Such inclusive coalitions reduce the risks of blind spots and belief polarization that are pervasive in homogenous groups. Moreover, in the extended sphere of Madison’s republic, the goal is not to get 50% plus one, but rather to build expansive and enduring majorities so that policy settlements can be enacted and sustained.

4) Grant the Initiative Alongside Funding. Beyond funding, grantees benefit from leeway to pursue their various strategies as they—not the funder—sees fit. When philanthropists set and control the courses of action their grantees pursue, they impose a uniformity of thought across their networks. Distributed leadership and initiative are not only good for grantees; they allow pluralism and new coalitions to develop and flourish.

5) Think in Decades, Not Years. Philanthropic funders consistently overestimate the impact they can have in 1–2 years and underestimate what they can accomplish in 1–2 decades. It takes time to build super-majority coalitions. There are more differences to reconcile. Also, by thinking in terms of decades, philanthropic funders can avoid the constant temptation of trying to force change within the narrow and partisan confines of an electoral cycle.

These five steps do not require philanthropists to devote more resources to supporting democracy directly. But unless and until a critical mass of funders take these steps, any portion of their philanthropy that they do dedicate to protecting democracy itself will face an uphill battle.
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Daniel Stid is a Senior Fellow at the American Enterprise Institute, where he focuses on civil society, philanthropy, and democratic governance. He is also the author of a fortnightly newsletter, The Art of Association that focuses on these same themes. Previously, Stid was the Executive Director at Lyceum Labs, a visiting fellow at Johns Hopkins University’s SNF Agora Institute, the inaugural director of the U.S. Democracy Program at the William and Flora Hewlett Foundation, a partner at the Bridgespan Group, a manager at the Boston Consulting Group, a Congressional Fellow on the staff of the House Majority Leader, and an assistant professor of political science at Wabash College.








Voting as Right, Privilege and Responsibility


SÍOFRA O’LEARY

In a little-known German case, decided in 2022, the European Court of Human Rights had to decide whether the inclusion of a schoolteacher on a regional list of teachers deemed unsuitable for appointment to public schools due to doubts as to her loyalty to the Constitution constituted an unjustified restriction of her right to freedom of expression.28 The applicant had been affiliated with right-wing political parties and organizations with links to Neo-Nazi groups and had made public statements expressing their ideology. This type of case could of course be misrepresented as evidence to support the extraordinary charge in the recent National Security Strategy that the European Union (EU) is helping to suppress political opposition and free speech, to the detriment of “patriotic parties” which the report views sympathetically. I choose the case deliberately and for a very different purpose. Explaining why the applicant’s rights had not been violated, the Court emphasized: “…the enormous importance, from a public-policy perspective, of teaching and educating children, in a credible manner, about freedom, democracy, human rights and the rule of law.”

It is an unusual obiter for the Strasbourg Court, but one which can be readily understood against the background of European experience of democratic erosion over the last two decades. That experience points to common factors at play across very different jurisdictions: the amendment or re-interpretation of the constitution by compliant judges with a view to altering basic governance structures; the elimination or disregard of checks and balances intended to protect, and operate between, the different branches of government; the centralization of power in the executive, combined with legislative collapse; systemic corruption and self-enrichment; the systematic shrinking of democratic spaces and the targeting or suppression of political opposition. Some or all of these factors have characterized the trajectory in Russia, Turkey, Hungary, and Poland for some time and, more recently, in the Slovak Republic and Georgia. Rule by law replaced rule of law, with heavy-handed policing and prosecutions usually effective extras. Some or all of the factors listed should now be familiar to a U.S. audience. It is sobering, but necessary, to state the company which this venerable democracy now keeps.

The rule of law is a concept essential to our democracies but one which lawyers and judges generally fail to successfully translate for the general public. Many voters lack a clear understanding of how their state functions, why a non-partisan and stable civil service is necessary, why certain government agencies need to be insulated from executive influence, how the electoral system should operate if democratic competition and fairness are to be preserved, why partisan gerrymandering is anathema to such fairness, the truly corrosive effects of political enrichment and selective pardons, what courts can and cannot do, why they are key to preservation of the separation of powers, why judges must be truly independent and subject to strictly enforceable rules on judicial ethics, or what the rule of law means concretely in terms of personal freedom, societal tolerance and pluralistic debate.

It became rapidly clear during and after the financial crisis in 2008 that most citizens, a significant percentage of law-makers and even some bankers were effectively illiterate when it came to the intricacies of the markets which determine pay, pensions and mortgages. It is worth asking, after two decades of democratic decline, whether we have also allowed representative democracy to fall victim to egregious levels of civic stupor and democratic illiteracy.

This series has explored myriad different ways in which effective representative democracy has been undermined, the failure of checks and balances intended to act as guardrails against such decline, some of the reasons for these developments and some of the changes required to reverse present trends. However, it is striking that only two or three of the almost one hundred contributions concentrate on the need for voters to be provided (and to provide themselves) with sufficient knowledge regarding what a functioning, representative democracy, underpinned by the rule of law, should look like and what are the signs of democratic decline in relation to which they should be ever vigilant.29

Devising a pedagogically balanced civic education curriculum would be challenging, particularly in a context of societal polarization. But that is not a reason not to try. Indeed, the fact that the U.S. was regarded in several democratic indices in 2025 as being en route from flawed democracy to autocracy suggests that less legal nuance and a look at lessons learned elsewhere might be the order of the day. As it doesn’t befit a visitor to suggest what the basic requirements of a modernized U.S. program should look like, let me turn back to the EU, where civic education is also in dire straits. European voters are represented directly in the European Parliament and indirectly via their national governments in the Council. They are governed by laws which, in some fields, are now more federalized than U.S. equivalents. Yet the majority of Europeans do not engage in any depth, if at all, with how the EU’s governance structures operate, how the EU budget works, what the EU has contributed to economic and societal development in their Member States and how, if a Member State is not playing by the rules, it can be sanctioned. News and politics are framed nationally but in a polity which is supranational. The failure of national governments, education systems and the EU to provide the basic tools to allow people to engage critically with the supranational structures which regulate their lives has manifested itself in different ways in recent years, from the Brexit referendum in 2016 to low voter turnout. In the 2024 elections for the European Parliament only 36% of 15–24-year-olds (if eligible) and 46% of those aged 25–39 actually voted. In Lithuania—which is a fervent supporter of greater EU action in defense of Ukraine and which borders Russia’s most supportive neighbor, Belarus—the turnout of all eligible voters in that same election was a shocking 29%. This is an elected assembly which partly determines or will determine the EU’s position on energy, climate change, AI, and defense spending, to name but a few.

From having dealt for almost a decade with democratic decline, disrespect for the rule of law and individual and systemic violations of human rights across the 46 Council of Europe States, I return to the German case and to the need for greater civic engagement, from a young age, with democracy. Voting is a right, but it is also a privilege enjoyed by far too few and it is a responsibility which we bear individually and collectively to defend. The sooner we better prepare voters to stand up, the better we, the voters, will be able to step up in defense of democracy and the rule of law. No court, no congress will defend democracy more effectively than we the people.

February 23, 2026
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Education in an Age of Polarization


ASHLEY ROGERS BERNER

We fight a lot about education in the United States. That’s always been true, particularly for cultural and racial minorities. Think of Catholics in the 19th century, Jehovah’s Witnesses in the 20th, or African-Americans throughout U.S. history.30

But since COVID-19 shuttered public schools across the country, conflict about schools has reached a higher, and more public, pitch. The polarization of education policy reflects familiar patterns: on the Left are public-sector unions who insist that only the public school (or “district school”) counts as “public education.”31 On the Right are libertarians who believe fervently in giving parents a bucket of money for their children’s education and calling it a day,sans public guardrails around academic quality.32 Education research is often weaponized, either to show the superiority of charter and private schools or, alternatively, to impugn their benefits.33

Meanwhile, our students’ academic performance is well below that of our democratic peers, even when controlling for family background.34 Who can be satisfied that only 31% of U.S. 4th graders and 35% of 12th graders can read “proficiently”—“proficiency” itself being a low bar?35 More than 60% of U.S. students are unprepared for college, career, or the U.S. military. The systematic under-challenging of U.S. students should be a five-alarm fire.36

Can we get through this morass and out the other side, transcending zero-sum partisan politics and instead preparing the next generation to work, live, and thrive in a plural democracy—no matter where they’ve gone to school?

We can. In fact, most countries already do. That’s because most countries already support a school choice system that also monitors and demands high-quality academic content. This is what I have called “educational pluralism:” it means that these governments fund a wide variety of schools (religious, secular, pedagogical) but also expect all of them to impart shared knowledge in the major subjects.37 Nor are pluralistic systems rare; quite the opposite. A full 171 out of the 204 countries UNESCO recently surveyed partner with non-state actors to deliver public education.38 This is news to most Americans, as is the fact that several key human rights instruments endorse the rights of cultural minorities to educate their children according to their families’ values.39

What does this look like on the ground? The Netherlands funds 36 kinds of schools (e.g., Montessori, Jewish, secular) on equal footing.40 Australia’s federal government is the top funder of tuition to private schools, many of whose students come from the lowest economic quartile of the country.41 Sweden and Poland let funding follow students to their school of choice.42 Nations as different as Colombia and Nigeria include both state and non-state providers in their education systems.43 The list goes on and on because most countries have plural school systems.

Furthermore, the most academically successful plural systems also require critical common content to be shared across all these different types of schools.44 Students take subject-specific exams every few years that, unlike the skills-based assessments our states administer, actually require mastery of core knowledge.

The English government, for instance, has funded religious schools since 1834 and secular schools since 1870.45 But all students, in all schools, have to learn about diverse religions and philosophies across their K–12 experience. The Netherlands even funds creationist schools, but kids in creationist schools have to demonstrate competent knowledge of evolutionary theory.46 Indonesia funds Protestant, Catholic, Islamic, and secular schools, yet requires them to teach 80% of the national curriculum.47 Inuit, Catholic, and secular schools in Alberta use the same instructional framework but deliver it through their distinctive community lenses.48 Plural systems distinguish between the ethos of schools, which they expect to be different from one another in meaningful ways, and the instructional content these schools provide, much of which is common to all.49

As the data show, the combination of choice and academic rigor contributes to positive academic and civic outcomes. By providing many different types of schools, this combination also mediates political polarization.

Enabling school choice matters, first, because education simply cannot be neutral. It is impossible to design a disciplinary code, hire teachers, or even conduct classroom instruction without relying on some kind of normative claims about what matters and why. Even the questions that are not allowed to be discussed are tacitly instructive. Because democracies cannot endorse moral orthodoxy without trespassing on minority views, most fund a wide variety of schools.

Second, many reasons exist for why a particular school might not “work” for a particular child. The measure of a school system’s justice is not whether wealthy families benefit (they always will; think about buying one’s way into a “good” school district), but, rather, how readily non-wealthy families can access an outstanding education that works for their kids.

Third, offering a mosaic of school models engages the power of civil society institutions.50 Schools provided by the voluntary sector answer to both the state and the individual but are owned exclusively by neither.51

But school choice has to be accompanied by rigorous requirements that focus on transmitting academic knowledge. This is very different from the emphasis on skills or process (the “skill of learning how to learn”) that has characterized American education since John Dewey. In contrast, providing background knowledge has been proven to be key to closing achievement gaps.52 Focusing on “learning how to learn” fails to give first-generation students what well-off families take for granted: substantial background knowledge about the world’s history, geography, art, music, and so on. Shared knowledge is also vital to social cohesion in heterogeneous countries. Common reference points enable what E.D. Hirsch called “common speech communities,” or the “often unspoken background knowledge and values that ultimately enable citizens to understand one another and function effectively.” Indeed, the research documenting that specific, subject-specific knowledge trumps “skills learning” is so compelling that continuing emphasis on the latter is irresponsible at best.53

Academic knowledge is also the foundation for successful adult citizenship. Given that only 12% of high school seniors are “proficient” in U.S. history, you realize how little we can take for granted.54

The “choice plus accountability” of educational pluralism offers both a challenge and an opportunity. It challenges the district-school-only default of the teacher unions and resists the libertarian cry for unfettered markets. It challenges all of us to support schools we wouldn’t send our own children to.

But the opportunity educational pluralism offers is remarkable: the possibility of creating space for shared knowledge while honoring, in institutional form, philosophical and religious differences.

More states are moving in this direction. Despite the inevitable lawsuits from teacher unions,55 most states are expanding access to non-public schools;56 despite objections from libertarians, most of them also require measures of participants’ academic achievement.57 Furthermore, left-of-center advocates like Democrats for Education Reform are joining centrist and center-right organizations to bring both sides to the table.58 Maybe in another thirty years, we won’t be fighting about whether “school choice” is good or bad but, rather, the best way to help all students, in every school, succeed.
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An Open Society Needs an Open Education System


JORGE ELORZA

We are entering a new ideological era. For the past century, American politics revolved around a familiar axis: the Right emphasized markets and individual choice, while the Left emphasized government action and social protection. That conservative-progressive divide shaped everything from tax policy to healthcare to education.

But that framework is breaking down.

As Fareed Zakaria argues in Age of Revolutions, the defining ideological divide of the coming era will not hinge on markets versus government.59 It will center on something deeper: whether societies remain open and liberal or become closed and illiberal. On one side are those inclined toward pluralism, individual freedom, and diversity. On the other are those drawn to centralization, control, and cultural uniformity.

This new fault line is already reshaping political coalitions and will force us to rethink our major institutions, including our schools. In an era of rising illiberalism, progressives may find that the closed, centralized education system they’ve long defended is ill-equipped to advance the open, pluralist ideals they’ve long pursued.

Reflecting the values of the industrial era, the American K–12 education system was built for efficiency and top-down control. That meant delivering a uniform experience, not just academically, but culturally. Shaped in part by Protestant suspicions of Catholic immigrants, and in part by a sincere republican commitment to democratic citizenship, public schools actively promoted assimilation and a common national identity. The goal was national unity; the cost was the marginalization of cultural minorities.

The original design logic of a single system delivering a common culture never really went away. Schools always privilege some values over others, whether implicitly or explicitly. A system, for instance, that emphasizes punctuality, compliance with authority, patriotism, and social order may feel benign and natural to some families. To others, that same system might look like a tool for preparing a compliant workforce for a capitalist social order.

Schools are never neutral. They always encode values. The question is who gets to decide which ones. In a more homogeneous society, that question can be settled with relative ease. In a diverse one, it becomes a source of constant tension.

Most liberal democracies have addressed the issue through what education scholar Ashley Berner calls educational pluralism.60 In pluralist systems, the state funds education, but a wide range of school providers, both public and private, are empowered to deliver it. So long as schools meet common civic and academic standards, parents can utilize public funds to choose among schools that reflect various cultural, moral, and religious traditions.

Liberal critics of school choice argue that a fragmented education system produces a fragmented society. But Berner’s research suggests the opposite: educational diversity and civic cohesion can go hand in hand.61 Pluralist systems make room for the views of cultural minorities while also requiring schools to teach shared democratic knowledge. Instead of leading to civic breakdown, these systems tend to produce highly knowledgeable and engaged citizens.

What makes these systems work is that they require mutual sacrifice. Pluralism demands something most of us find genuinely difficult: supporting, with public funds, schools whose values we do not share, whether faith-based, secular, classical, or progressive. That discomfort is not a flaw in pluralism; it is what makes it work. It binds everyone to the same constraints, ensuring that no single faction can impose its view of the world on others.

When a single system has the power to determine which values children absorb, control of schools becomes a proxy for control of culture itself. By dispersing authority across civil society rather than concentrating it in local school monopolies, a pluralist education system lowers the stakes of political conflict because no single victory confers total control.

Pluralism is not a compromise. It is a principle.

The United States is unusual among liberal democracies for how little publicly-funded educational choice it allows.62 America’s public education system is decentralized administratively but standardized in practice. Across the country, thousands of school districts have converged on a strikingly similar model—not just in structure but in the values they transmit and norms they enforce. That convergence is no accident; it reflects common mandates, compliance pressures, and a shared professional culture. What our education system lacks is not bureaucratic dispersion, but genuine ideological diversity.

The Right’s historic trust in markets and competition helps explain why conservatives have landed on the more open, pluralist side of education policy. The Left’s historic trust in government, by contrast, helps explain why progressives have landed on the more closed, centralized side. Under the old ideological order, liberal skepticism of school choice was at least ideologically consistent. But the world has changed.

As authoritarian forces use state power to shape culture and control information, the case for dispersing educational authority has never been stronger—and progressive opposition to school choice has never been harder to justify. The policies that shift power from central governments to civil society—education savings accounts and tax-credit scholarships—may have been championed by the Right, but that does not make them inherently conservative. It may simply mean that, in education, the old ideological map is no longer a reliable guide.

The power to shape children’s moral and civic formation should be shared among families, communities, and civil society, not concentrated in a single government-run system.

The educational model best able to advance the liberal ideals that respect the needs of cultural minorities, balance the diversity of modern life, and provide a measure of democratic resilience, is a pluralist one.

Pluralism is both the price and the promise of living in a diverse democracy. That is why an open society requires an open education system.

May 28, 2026
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Educating Citizens on the Complexities of Democracy


EDWARD FOLEY

Democracy is not “self-evident,” and schools must teach Americans the complexities of collective choice. This essential civics education includes understanding the philosophical judgments required for democracy to function coherently and sustain itself.

Yes, the Declaration of Independence’s proclamation that all humans are “created equal” should be embraced as irrefutable. So too should its principle that all humans have “certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness.”

We can even accept as incontrovertible that governments derive “their just powers from the consent of the governed” and that, if tyranny contravenes this fundamental tenet, “it is the Right of the People” to overthrow that tyranny and “institute new Government” that will adhere to popular sovereignty.

But what is most emphatically not self-evident is how the procedures of democracy should be structured so that the will of the people prevails.

When Thomas Jefferson drafted the Declaration, he was unaware of the insights about the mathematics of democratic choice that were to be developed in France a few years later. In 1785, the Marquis de Condorcet showed that there is no necessarily straightforward way to determine the collective preference of voters given three or more alternatives.63 It is possible that a majority of voters will prefer A over B, B over C, and C over A, creating a cycle with no obvious resolution.

Ever since Condorcet proved this truth, scholars have developed ways to make democratic choice coherent despite the existence of such cycles. One proposal is for the winning alternative to be the one preferred more often by voters against each rival alternative when examining how voters compare every pair of alternatives. This method is called a “Borda count” after Condorcet’s mathematical colleague who advocated it.64 Another proposal is that the winning alternative be the one least objectionable because the fewest voters wish another alternative had been selected. This other method is called “minimax”; it chooses the alternative whose worst comparison with another option is least unfavorable.65

Americans, however, have not been educated to comprehend the problem for democracy of Condorcet cycles, the various proposals for solving this problem, and the relevant considerations for evaluating the pros and cons of these proposals, including the values served by a system of self-government. Because Americans have been taught that the basic features of self-government are self-evident, their schooling has not equipped them with the intellectual tools necessary to make informed judgments about the best way to select an outcome when citizens are divided in their preferences among three or more options.

The math involved is not too hard to teach to high school students, certainly no more challenging than algebra or trigonometry. But it is not something that is easily picked up on one’s own. If it’s not included in the curriculum each student receives in preparation for adult citizenship, the electorate will lack the capacity to decide what sort of democratic procedures it wants for determining its collective will.

Making this decision is not just a matter of math. It also requires a philosophical choice among competing conceptions of democracy. Indeed, even when preferences are not cyclical, there are different ways to conceptualize the ideal of majority rule. Condorcet argued that genuine majority rule occurs when the winning alternative is the one that a majority prefers over each other option. But others have argued, contra Condorcet, that this conception of majority rule lets a weak compromise prevail when it would be better to force a choice between two opposing alternatives, each of which is more popular than the compromise option.66

Which version of majority rule is better for America really matters, especially now. When politics are hyperpolarized, as they currently are, Condorcet’s search for an outcome that a majority favors over what’s offered by two antagonistic camps is more likely to help depolarize political contestation than procedures that structure politics as a binary choice between left and right.67

As America prepares to commemorate the Declaration’s semiquincentennial, it must figure out how to educate its citizens on the mathematics and philosophy of social choice, including Condorcet’s seminal contributions. Otherwise, polarization may destroy democracy, so that there is no more self-government to celebrate when it comes time for the Declaration’s tricentennial in 2076.

October 14, 2025

Edward Foley holds the Ebersold Chair in Constitutional Law at The Ohio State University, where he also directs its election law program, and is widely recognized as one of the foremost experts on election law.
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Vertical bars indicate 5th-95th percentile ranges per Congress. The time series graphs indicate party averages.





